
Court File No. CV-15-10832-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

[COMMERCIAL LIST] 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF 
TARGET CANADA CO., TARGET CANADA HEALTH CO., TARGET CANADA 

MOBILE GP CO., TARGET CANADA PHARMACY (BC) CORP., TARGET CANADA 
PHARMACY (ONTARIO) CORP., TARGET CANADA PHARMACY CORP., TARGET 

CANADA PHARMACY (SK) CORP., and TARGET CANADA PROPERTY LLC 

Applicants 

RESPONDING BOOK OF AUTHORITIES OF DORAL HOLDINGS LIMITED AND 
430635 ONTARIO INC. 

(Motion to accept filing of a Plan and Authorize Creditors' meeting to vote on the Plan) 

Date: December 16, 2015 

(Returnable December 21, 2015) 

FOGLER, RUBINOFF LLP 
Barristers and Solicitors 
3000 - 77 King Street West 
Toronto, ON M5K 1G8 

Vern W. DaRe (LSUC #32591E lD) 

Tel: (416) 941-8842 
Fax: (416) 941-8852 

Lawyers for Doral Holdings Limited and 430635 
Ontario Inc. 
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TO: SERVICE LIST 



CCAA Proceedings of Target Canada Co.et al, Court File No. CV-15-10832-00CL 

Main Service List 
(as at December 4, 2015) 

r------------·----·--·---------··--------·-------------·----- ·---··----·-·-·-·---··-·-----·----·-------------··-.·····-·-·---·-·-·-·------·····-···-···-
PARTY CONTACT 

OSLER, HOSKIN & HARCOURT LLP Tracy Sandler 
Barristers & Solicitors Tel: 416.862.5890 
Box 50, 1 First Canadian Place Email: tsandler@osler.com 
Toronto, ON 
M5X 1B8 Jeremy Dacks 

Tel: 416.862.4923 
Canadian Counsel to the Applicants Email: jdacks@osler.com 

Shawn T. Irving 
Tel: 416.862.4 733 
Email: sirvin g@os ler. com 

Robert Carson 
Tel: 416.862.4235 
Fax: 416.862.6666 
Email: rcarson@osler.com 

Andrea Lockhart 
Tel: 416.862.6829 
Fax: 416.862.6666 
Email: alockhart@osler.com 

DAVIES WARD PHILLIPS & VINEBERG LLP Jay A. Swartz 
Barristers & Solicitors Tel: 416.863.5520 ,.. 
155 Wellington Street West Email: jswartz@dwpv.com 
Toronto, ON 
M5V3J7 Robin Schwill 

Tel: 416.863.5502 
Canadian Counsel to Target Corporation Email: rschwill(f:U,dwpv.com 

Dina Milivojevic 
Tel: 416.367.7460 
Fax: 416.863.0871 
Email: dmilivojcvic(W,dwpv.com 

FAEGRE BAKER DANIELS LLP Dennis Ryan 
Barristers & Solicitors Tel: 612.766.6810 
2200 Wells Fargo Center Fax: 612.766.1600 
90 S. Seventh Street Email: Dennis.Ryan@FaegreBD.com 
Minneapolis, MN 

I U.S.A. 55402 

I U.S. Counsel to Target Corporation 

····-----"""" 
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GOODMANS LLP 
Barristers & Solicitors 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON 
M5H2S7 

Counsel to Alvarez & Marsal Canada Inc. in its 
capacity as Monitor 

ALVAREZ & MARSAL CANADA INC. 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900 
P.O. Box 22 
Toronto, ON 
M5J 2Jl 

Monitor 

6413543 

Jay Carfagnini 
Tel: 416.597.4107 
Fax: 416.979.1234 
Email: jcarfagnini@goodmans.ca 

Alan Mark 
Tel: 416.597.4264 
Fax: 416.979.1234 
Email: amark@goodmans.ca 

Gale Rubenstein 
Tel: 416.597.4148 
Fax: 416.979.1234 
Email: grubenstein@goodmans.ca 

Melaney Wagner 
Tel: 416.597.4258 
Fax: 416.979.1234 
Email: mwagner@goodmans.ca 

Jesse Mighton 
Tel: 416.597.5148 
Fax: 416.979.1234 
Email: jmighton@goodmans.ca 

Doug Mcintosh 
Tel: 416.847.5150 
Fax: 416.572.2201 
Email: dmcintosh@alvarezandmarsal.com 

.... Al Hutchens 
Tel: 416.847.5159 
Fax: 416.847.5201 
Email: ahutchens@alvarezandmarsal.com 

Greg A. Karpel 
Tel: 416.847. 5170 
Fax: 416.847.5201 
Email: gkarpel@alvarezandmarsal.com 

Bill Kosturos 
Tel: 1.415.490.2309 
Fax: 1.415.837.1684 
Email: bkosturos@alvarezandmarsal.com 

Matthew Henry 
Tel: 1.310.975.2684 
Fax: 1.310.975.2601 
Email: mhenry@alvarezandmarsal.com 
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KOSKIE MINSKY LLP 
Barristers & Solicitors 
20 Queen Street West 
Suite 900, P.O. Box 52 
Toronto ON 
M5H 3R3 

Employee Representative Counsel 

CHAITONS LLP 
Barristers & Solicitors 
5000 Yonge Street 
10th Floor 
Toronto ON 
M2N7E9 

Counsel to the Directors and Officers of the 
Applicants 

LAX O'SULLIVAN &COTT LISUS LLP 
Barristers & Solicitors 
Suite 2750, 145 King Street West 
Toronto, ON 
M5H 1J8 

Counsel to Hon. John D. Ground in his capacity as 
Trustee of the Employee Trust 

DAOUST VUKOVICH LLP 
Barristers & Solicitors 
20 Queen Street West 
Suite 3000 
Toronto, ON 
M5H 3R3 

Counsel to Fishman Holdings North America Inc. 

6413543 

Susan Philpott 
Tel: 416.595.2104 
Fax: 416.977.3316 
Email: sphilpott@kmlaw.ca 

Simon Archer 
Tel: 416.595.2267 
Fax: 416.977.3316 
Email: sarcher@kmlaw.ca 

Clio Godkewitsch 
Tel: 416.595.2120 
Fax: 416.977.3316 
Email: cgodkewitsch@kmlaw.ca 

James Harnum 
Tel: 416.542.6285 
Fax: 416.977.3316 
Email: jhamum@kmlaw.ca 

Harvey Chaiton 
Tel: 416.218.1129 
Fax: 416.222.8402 
Email: harvey@chaitons.com 

Terrence O'Sullivan 
Tel: 416.598.3556 
Fax: 416.598.3730 
Email: tosullivan@counsel-toronto.com 

Lauren Epstein 
lepstein@counsel-toronto.com 

Wolfgang Kaufmann 
Tel: 416.597.3952 
Fax: 416.597.8897 
Email: wolfgang@dv-law.com 

Gasper Galati 
Tel: 416.598.7050 
Fax: 416.597.8897 
Email: ggalati@dv-law.com 

Kenneth Pimentel 
Tel: 416.597.9306 
Fax: 416.597.8897 
Email: kpimentel@dv-law.com 
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DAOUST VUKOVICH LLP Wolfgang Kaufmann 
Barristers & Solicitors Tel: 416.597.3952 
20 Queen Street West Fax: 416.597.8897 

I Suite 3000 Email: wolfgang@dv-law.com 
I Toronto, ON 
I M5H 3R3 Gasper Galati 

Tel: 416.598.7050 
Counsel to Montez Corporation Fax: 416.597 .8897 

Email: ggalati@dv-law.com 

Kenneth Pimentel 
Tel: 416.597.9306 
Fax: 416.597 .8897 
Email: kpimentel@dv-law.com 

--
DAOUST VUKOVICH LLP Wolfgang Kaufmann 
Barristers & Solicitors Tel: 416.597.3952 
20 Queen Street West Fax: 416.597 .8897 
Suite 3000 Email: wolfgang@dv-law.com 
Toronto, ON 
M5H 3R3 Gasper Galati 

Tel: 416.598. 7050 
Counsel to Westcliffe Management Ltd. Fax: 416.597.8897 

Email: ggalati@dv-law.com 

I Kenneth Pimentel I 

I 
Tel: 416.597.9306 
Fax: 416.597 .8897 
Email: kpimentel@dv-law.com 

DAOUST VUKOVICH LLP Wolfgang Kaufmann 
Barristers & Solicitors Tel: 416.597.3952 
20 Queen Street West Fax: 416.597 .8897 
Suite 3000 Email: wolfgang@dv-law.com 
Toronto, ON 
M5H 3R3 Gasper Galati 

Tel: 416.598. 7050 
Counsel to Valiant Rental Inc. Fax: 416.597 .8897 

Email: ggalati@dv-law.com 

DAOUST VUKOVICH LLP Wolfgang Kaufmann 
Barristers & Solicitors Tel: 416.597.3952 
20 Queen Street West Fax: 416.597.8897 
Suite 3000 Email: wolfgang@dv-law.com 
Toronto, ON 
M5H 3R3 Gasper Galati 

Tel: 416.598.7050 
Counsel to Bridlewood Mall Management Inc. Fax: 416.597.8897 

Email: ggalati@dv-law. com 

6413543 



PLAZA RETAIL REIT 
145 King Street West 
Suite 1710 
Toronto, ON 
M5H US 

BENNETTJONESLLP 
Barristers & Solicitors 
One First Canadian Place 
Suite 3400 
Toronto, ON 
M5X 1A4 

Counsel to RioCan Management Inc. 

LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Barristers & Solicitors 
145 King Street West 
Suite 2750 
Toronto, ON 
M5H US 

Counsel to Kingsett Capital Inc. 
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Kevin Salsberg 
Tel: 416.361.1520 
Fax: 416.Sl5.7760 
Email: kevin.salsberg(W,plaza.ca 

Jamie Petrie 
Tel: 416.361.5S92 
Fax: 416.S15.7760 
Email: Jamic.petrie@plaza.ca 

Michael Zakuta 
Tel: 416.361.5S92 
Fax: 416.S15.7760 
Email: michael.zakuta@plaza.ca 

S. Richard Orzy 
Tel: 416.777.5737 
Fax: 416.S63.1716 
Email: orzyr@bennettjones.com 

Sean H. Zweig 
Tel: 416.777. 6254 
Fax: 416.S63.1716 
Email: zweigs@bennettjones.com 

Richard Swan 
Tel: 416.777.7479 
Fax: 416.S63.1716 
Email: swanr@bennettjones.com 

Matthew P. Gottlieb 
Tel: 416.644.5353 
Fax: 416.59S 3730 
Email: mgottlieb@counsel-toronto.com 

Andrew Winton 
Tel: 416.644.5342 
Fax: 416.59S 3730 
Email: awinton@counsel-toronto.com 

Laura M. Wagner 
Tel: 416.645.5076 
Fax: 416.59S 3730 
Email: lwagner@counsel-toronto.com 

r--------------------·--·---- ---·-------· --·-·-·-------
LAWSON LUNDELL LLP 
Barristers & Solicitors 
1600 Cathedral Place 
925 West Georgia Street 
Vancouver, BC 
V6C 3L2 

Counsel to APL Co. Pte Ltd. 

6413543 

Heather M.B. Ferris 
Tel: 1.604.631.9145 
Fax: 1.604.694.2957 
Email: hferris@lawsonlundell.com 

Kimberley A. Robertson 
Tel: 1.604.631.9142 
Fax: 1.604.669.1620 
Email: krobertson@lawsonlundell.com 
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LAWSON LUNDELL LLP Heather M.B. Ferris 
Barristers & Solicitors Tel: 1.604.631.9145 
1600 Cathedral Place Fax: 1.604.694.2957 
925 West Georgia Street Email: hferris@lawsonlundell.com 
Vancouver, BC 
V6C 3L2 

Counsel to Shape Properties Ltd. 

DENTONS CANADA LLP Kenneth Kraft 
Barristers & Solicitors Tel: 416.863.4374 
77 King Street West, Suite 400 Fax: 416.863.4592 
Toronto-Dominion Centre Email: kenneth.kraft@dentons.com 
Toronto, ON 
M5KOA1 John Salmas 

Tel: 416.863.4737 
Counsel to Carlton Cards Limited and Papyrus- Fax: 416.863 .4592 
Recycled Greetings Canada Ltd. Email: john.salmas@dentons.com 

DENTONS CANADA LLP Robert Kennedy 
Barristers & Solicitors Tel: 1.403.268.7161 
850 - 2nd Street SW Fax: 1.403.268.3100 
15th Floor, Bankers Court Email: robert.kennedy@dentons.com 
Calgary, AB 
T2POR8 

Counsel to Carlton Cards Limited and Papyrus-
Recycled Greetings Canada Ltd. 

I~ 

6413543 



DENTONSCANADALLP 
Barristers & Solicitors 
99 Bank Street, Suite 1420 
Ottawa, ON 
KIP 1H4 

Counsel to Mead Johnson Nutrition Canada Co. 

DENTONSCANADALLP 
Barristers & Solicitors 
1 Place Ville Marie 
39th Floor 
Montreal, QC H3B 4M7 

Counsel to Milliken Sales, Inc. 
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David Elliott 
Tel: 1.613.783.9638 
Email: davi d. elli ott@den tons. com 

Fraser Mackinnon Blair 
Tel: 1.613.783.9647 
Email: 
fraser.mackinnon.blair(W,dcntons.com 

Philip Rimer 
Tel: 1.613.783.9634 
Email: Philip.rimer@dentons.com 

Ari Y. Sorek 
Tel: 1.514.878.8883 
Email: ari.sorekc@dentons.com 

!----------------------+-------------·-------··-··--~ 

OWEN BIRD LAW CORPORATION 
Barristers & Solicitors 
Bentall 3, Suite 2900, 595 Burrard Street 
PO Box 49130 
Vancouver, BC 
V7X1J5 

Counsel to Glentel Inc. 

Jon a than L. Williams 
Tel: 1.604.688.0401 
Fax: 1.604.688.2827 
Email: jwilliams@owenbird.com 

t------------------·--------+---------··--------·-··------·-----·----
BORDEN LADNER GERVAIS LLP 
Barristers & Solicitors 
1200 Waterfront Centre, 200 Burrard Street 
P.O. Box 48600 
Vancouver, BC 
V7X 1T2 

Counsel to Damco Canada Inc. 

Kendall E. Andersen 
Tel: 1.604.640.4078 
Fax: 1.604.622.5936 
Email: kandersen@blg.com 

!-----------------------··-·-+------------------·-----·--··----~--··-

DAMCO CANADA INC. Dennis O'Brien 
Email: dennis.a. obrien@maersk.com 

Jan K. Andersen 
Email: jan.k.andersen@damco.com 

DAMCO DISTRIBUTION CANADA INC. Dennis O'Brien 
Email: dennis.a.obrien@maersk.com 

Colin Green 
Email: colin.green@damco.com 

Kellie Kopeck 
Email: kellie.kopeck@damco.com 

'----······------------·-·------------·····-····---··------·---··--·----·-·--~-----·-·---·-···-------·····--····-····-----··--·-·············--···-··--··-·-····-·-

6413543 
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LONDON DRUGS LIMITED 
12831 Horseshoe Way 
Richmond, BC 
V7A4X5 

THORNTON GROUT FINNIGAN LLP 
Barristers & Solicitors 
100 Wellington Street West 
Suite 3200 
Toronto, ON 
M5K 1K7 

Counsel to Oxford Properties Group Inc. 

BRENNAN, RECUPERO, CASCIONE, SCUNGIO 
& MCALLISTER, LLP 
Barristers & Solicitors 
362 Broadway 
Providence, RI 
U.S.A. 02909 

Counsel to Expeditors International of Washington, Inc. 
and its subsidiaries and affiliates, including Expeditors 
Canada, Inc. 

DENTONSCANADALLP 
Barristers & Solicitors 
77 King Street West, Suite 400 
Toronto-Dominion Centre 
Toronto, ON 
M5KOA1 

Counsel to Canada Mortgage and Housing Corporation 

TORYSLLP 
Barristers & Solicitors 
79 Wellington St. West, 301h Floor 
Box 270, TD Tower South 
Toronto, ON 
M5K 1N2 

Counsel to The Cadillac Fairview Corporation Limited 
and its affiliates 

6413543 

Christine MacLean 
General Counsel 
Tel: 1.604.272.7674 
Email: cmaclean@londondrugs.com 

D.J. Miller 
Tel: 416.304.0559 
Fax: 416.304.1313 
Email: djmiller@tgf.ca 

Thomas S. Hemmendinger 
Tel: 1.401.453.2300 Ext. 106 
Fax: 1.401.453.2345 
Email: themmendinger@brcsm.com 

Renee Brosseau 
Tel: 416.863.4650 
Fax: 416.863.4592 
Email: renee.brosseau@dentons.com 

David Bish 
Tel: 416.865.7353 
Fax: 416.865.7380 
Email: dbish@torys.com 

Adam Slavens 
Tel: 416.865.7333 
Fax: 416.865.7380 
Email: aslavens@torys.com 

Lily Coodin 
Tel: 416.865.7541 
Fax: 416.865.7380 
Email: lcoodin@torys.com 
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TORYSLLP Scott A. Bomhof 
Barristers & Solicitors Tel: 416.865.7370 
79 Wellington St. West, 30111 Floor Fax: 416.865.7380 
Box 270, TD Tower South Email: sbomhof@to1:ys.com 
Toronto, ON 
M5KlN2 Jeremy Opolsky 

Tel: 416.865.8117 
Counsel to First Capital Realty Inc. Fax: 416.865.7380 

Email: ionolskxCW.ton:s.com 
-----------·---- -----·---·-··-----
THE CIT GROUP/COMMERCIAL SERVICES, Robert W. Franklin 
INC. Director and Assistant Chief Counsel, 
201 South Tryon Street Law Department 
P.O. Box 30317, 28231-1307 Tel: 1.704.339.2975 
Charlotte, North Carolina Fax: 1.704.339.2894 
U.S.A. 28202 Email: robert.franklin@cit.com 
-· --
MILLER THOMSON LLP Jeffrey C. Carhart 
Barristers & Solicitors Tel: 416.595.8615 
Scotia Plaza Fax: 416.595.8695 
40 King Street West, Suite 5800 Email: jcarhart@millerthomson.com 
P.O. Box 1011 
Toronto, ON Margaret R. Sims 
M5H 3Sl Tel: 416.595.8577 

Fax: 416.595.8695 
Counsel to Hamilton Beach Brands Canada, Inc. Email: msims@millerthomson.com 

MILLER THOMSON LLP Jeffrey C. Carhart 
Barristers & Solicitors Tel: 416.595.8615 
Scotia Plaza Fax: 416.595.8695 
40 King Street W,fst, Suite 5800 Email: jcarhart@millerthomson.com 
P.O. Box 1011 
Toronto, ON Margaret R. Sims 
M5H 3Sl Tel: 416.595.8577 

Fax: 416.595.8695 
Counsel to Spectrum Brands Canada, Inc. and Spectrum Email: msims@millerthomson.com 
Brands, Inc. 

I MILLER THOMSON LLP 
--

Jeffrey C. Carhart 
I Barristers & Solicitors Tel: 416.595.8615 
Scotia Plaza Fax: 416.595.8695 
40 King Street West, Suite 5800 Email: jcarha1t(W,millerthomson.com 
P.O. Box 1011 
Toronto, ON Margaret R. Sims 
M5H 3Sl Tel: 416.595.8577 

Fax: 416.595.8695 
Counsel to GL Creations Email: msims@millerthomson.com 

-·---·---··---·-

MILLER THOMSON LLP Jeffrey C. Carhart 
Barristers & Solicitors Tel: 416.595.8615 
Scotia Plaza Fax: 416.595.8695 
40 King Street West, Suite 5800 Email: jcarhart@millerthomson.com 
P.O. Box 1011 
Toronto, ON Margaret R. Sims 
M5H 3Sl Tel: 416.595.8577 

Fax: 416.595.8695 
rrmnc<>! to Travelway Group Int'l Inc. Email: msims(a~millerthomson.com 

6413543 



MILLER THOMSON LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, ON 
M5H 3Sl 

Counsel to Skechers USA Canada, Inc. 
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Jeffrey C. Carhart 
Tel: 416.595.8615 
Fax: 416.595.8695 
Email: jcarhart@millerthomson.com 

t--------------------------1----------------··--· 
MILLER THOMSON LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box lOll 
Toronto, ON 
M5H 3Sl 

Counsel to Ginsey Industries, Inc. 

MILLER THOMSON LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, ON 
M5H 3Sl 

Counsel to Indo Count Industries Ltd. 

MILLER THOMSON LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 5800 
P.O. Box 1011 
Toronto, ON 
M5H 3Sl 

Counsel to Asurion Canada, Inc. 

Jeffrey C. Carhart 
Tel: 416.595.8615 
Fax: 416.595.8695 
Email: jcarhart@millerthomson.com 

Jeffrey C. Carhart 
Tel: 416.595.8615 
Fax: 416.595.8695 
Email: jcarhait@millerthomson.com 

Jeffrey C. Carhart 
Tel: 416.595.8615 
Fax: 416.595.8695 
Email: jcarhart@millerthomson.com 

f-----------------------+-----------·--·----·-------
MILLER THOMSON LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 5800 

I 
P.O. Box 1011 
Toronto, ON 

I M5H 3Sl 

Jeffrey C. Carhart 
Tel: 416.595.8615 
Fax: 416.595.8695 
Email: jcarhart@millerthomson.com 

1
1 Counsel to Thomas, Large & Singer Inc. 
------------------·----- -------·-
I UNITED CLEANING SERVICES LIMITED 
1 46 Hedgedale Road 
Brampton, ON 
L6T 5L2 

Randhir S. Garcha 
Tel: 905.595.4830 Ext. 272 
Fax: 905.595.4831 
Email: randy.garcha@ucsl.com 

lCounsel to United Cleaning Services Limtied 
-----------·--------·-·-··--·-----'-------------·--··-··--·--···-················ 

6413543 



FOGLER, RUBINOFF LLP 
Barristers & Solicitors 
Suite 3000, P.O. Box 95 
Toronto-Dominion Centre 
77 King Street West 
Toronto, ON 
M5K 108 
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Counsel to Doral Holdings Limited and 430635 Ontario 
Inc. 

Vern W. DaRe 
Tel: 416.941.8842 
Fax: 416.941.8852 
Email: vdare@foglers.com 

!-----------------·-----·--+-----·----------·--·-· 
LAVERY, DE BILLY, LLP 
Barristers & Solicitors 
1, Place Ville Marie, Suite 4000 
Montreal, QC 
H3B4M4 

Counsel to Dorel Industries Inc. 

Jonathan Warin 
Tel: 1. 514.878.5616 
Fax: 1.514.871.8977 
Email: jwarin@lave1y.ca 

r-----------~------------+-----------~--~~---

COMINAR REIT 
.

1 

Complexe Jules-Dallaire - T3 
2820 Laurier Blvd, Suite 850 

1 Quebec City, QC 
GlV OCl 

CANADIAN PACIFIC RAILWAY 
1100 Avenue des Canadiens-de-Montreal 
Suite G3 
Montreal, QC 
H3B 2S2 

CANADIAN PACIFIC RAILWAY 
Building #1, 7550 Ogdendale Road South 
Calgary, AB 
T2C4X9 

6413543 

Manon Deslauriers 
Tel: 1.418.681.6300 ext 2321 
Fax: 1.418.681.2946 
Email: manon.deslauriers@cominar.com 

Michel Paquet 
Email: michel.paquet@cominar.com 

Sylvain Cossette 
Email: sylvain.cossette@cominar.com 

Jean Leclerc 
Email: jean.leclerc@cominar.com 

Gilles Hamel 
Email: gilles.hamel@cominar.com 

Guillaume Rouleau 
Email: Guillaume.rouleau@cominar.com 

Ken Legrand 
Tel: 1.514.395.6436 
Email: Ken legrand@cpr.ca 

Cassandra Quach 
Tel: 1.403.319.7016 
Email: Cassandra _Quach@cpr.ca 
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WEIRFOULDS LLP Glenn Ackerley 
Barristers & Solicitors Tel: 416.947.5008 
66 Wellington Street West Fax: 416.365.1876 
Suite 4100, P.O. Box 35 Email: gackerley_@)weirfoulds.com 
Toronto-Dominion Centre 
Toronto, ON Scott McGrath 
M5K 1B7 Tel: 416.947.5038 

Fax: 416.365.1876 
Counsel to PCL Constructors Canada Inc. Email: smcgrath@weirfoulds.com 

Graham Brown 
Tel: 416.947.5073 
Fax: 416.365.1876 
Email: gbrown@weirfoulds.com 

WEIRFOULDS LLP Glenn Ackerley 
Barristers & Solicitors Tel: 416.947.5008 
66 Wellington Street West Fax: 416.365.1876 
Suite 4100, P.O. Box 35 Email: gackerley@weirfoulds.com 
Toronto-Dominion Centre 
Toronto, ON Scott McGrath 
M5K 1B7 Tel: 416.947.5038 

Fax: 416.365.1876 
Counsel to PCL Construction Management Inc. Email: smcgrath(@,wcirfoulds.com 

Graham Brown 
Tel: 416.947.5073 
Fax: 416.365.1876 
Email: gbrown@weirfoulds.com 

WEIRFOULDS LLP H. Scott Fairley 
Barristers & Solicitors Tel: 416.947.5015 
66 Wellington Street West Fax: 416.365.1876 
Suite 4100, P.O. Box 35 Email: sfairley@weirfoulds.com 
Toronto-Dominion Centre 
Toronto, ON Nadia Chiesa 
M5K 1B7 Tel: 416.947.5084 

Fax: 416.365.1876 
Counsel to Ace Bayou Corporation Email: nchiesa(W,weirfoulds.com 

MINDEN GROSS LLP David T. Ullmann 
Barristers & Solicitors Tel: 416.369.4148 
145 King Street West Fax: 416.864.9223 
Suite 2200 Email: dullmann(mmindengross.com 
Toronto, ON 
M5H4G2 

Counsel to Menkes Property Management Services Ltd., 
as agent for HOOPP Realty Inc. 

6413543 
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MINDEN GROSS LLP 
Baristers & Solicitors 
145 King Street West 
Suite 2200 
Toronto, ON 
M5H4G2 

Counsel to Primaris Reit 

McLEAN & KERR LLP 
Barristers & Solicitors 
130 Adelaide Street West 
Suite 2800 
Toronto, ON 
M5H 3P5 

- 13 -

Counsel to 20 VIC Management Inc. (on behalf of 
various landlords), Morguard Investments Limited (on 
behalf of various landlords), Calloway Real Estate 
Investment Trust (on behalf of Calloway REIT 
(Hopedale) Inc., Calloway REIT (Laurentian Inc.), 
Crombie REIT, Triovest Realty Advisors Inc. (on behalf 
of various landlords), Brad-Lea Meadows Limited and 
Blackwood Partners Management Corporation (on 
behalf of Surrey CC Properties Inc.) 

McLEAN & KERR LLP 
Barristers & Solicitors 
130 Adelaide Street West 
Suite 2800 
Toronto, ON 
M5H3P5 

Counsel to Imagine! Print Solutions Inc. 

David T. Ullmann 
Tel: 416.369.4148 
Fax: 416.864.9223 
Email: dullmann(W.mindengross.com 

Catherine Francis 
Tel: 416.369.4137 
Fax: 416.864.9223 
Email: cfrancis(a{mindengross.com 

Walter R. Stevenson 
Tel: 416.369.6602 
Fax: 416.366.8571 
Email: wstevenson(W,mcleanken".com 

Linda Galessiere 
Tel: 416.369.6609 
Fax: 416.366.8571 
Email: lgalessiere@mcleankerr.com 

Gus Camelino 
Tel: 416.369.6621 
Fax: 416.366.8571 
Email: gcamelino@mcleankerr.com 

S. Michael Citak 
Tel: 416.369.6619 
Fax: 416.366.8571 
Email: mcitak(a),mclcankcrr.com 

>-----------~----·-·-----------+------~----~---~-------

BORDEN LADNER GERVAIS LLP 
S.E.N.C.R.L., S.R.L. 
Barristers & Solicitors 
1000 Rue de la Gauchetiere Ouest 
Suite I Bureau 900 
Montreal, QC 
H3B 5H4 

Counsel to Bell Canada 

Fran~ois Gagnon 
Tel: 1.514.954.2553 
Fax: 1.514. 954.1905 
Email: fgagnon@blg.com 

>----------------·~--·--·--··--···-·-·--------- ---------~--~--------·----·-·-·--·----~--·----·--·· 

BORDEN LADNER GERVAIS LLP 
S.E.N.C.R.L., S.R.L. 
Barristers & Solicitors 
1000 Rue de la Gauchetiere Ouest 
Suite I Bureau 900 
Montreal, QC 
H3B 5H4 

6413543 

Marc Duchesne 
Tel: 1.514.954.3102 
Fax: 1.514.954.1905 
Email: mduchesne@blg.com 
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BORDEN LADNER GERVAIS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H 3Y4 

Counsel to Hasbro Canada Corporation 

BORDEN LADNER GERVAIS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H3Y4 

Counsel to Razor USA LLC 

BORDEN LADNER GERVAIS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H3Y4 

Counsel to Bell Canada 
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Kyle Plunkett 
Tel: 416.367 .6314 
Fax: 416.361.2557 
Email: kplunkette@blg.com 

Aliza Premji 
Tel: 416.367.6704 
Fax: F 416.682.2845 
Email: apremji@blg.com 

Andrew Hodhod 
Tel: 416.367.6290 
Fax: 416.361.2799 
Email: ahodhod@blg.com 

!-------------------·--------+-·---------------··--~ 

8239959 CANADA INC. 
c/o SHINDICO REALTY INC. 
200-1355 Taylor Ave. 
Winnipeg, MB 
R3M3Y9 

Robert W. Shindleman 
Tel: 1.202.474.2000 
Fax: 1.202.284.7155 
Email: rshindleman@shindico.com 

Justin G. Zarnowski 
Tel: 1.202.928.8212 
Fax: 1.202.284.7155 
Email: jzamowski@shindico.com 

!------------·--·-----------~---·-···----;----·---------··--~------

FILLMORE RILEY LLP 
Barristers & Solicitors 
1700-360 Main Street 
Winnipeg, MB 
R3C 3Z3 

Counsel to TransX Ltd. 

David J. Kroft 
Tel: 1.204.957.8346 
Fax: 1.204.954.0346 
Email: djkrofr@fillmoreriley.com 

f---------------------------·--··--t----------------·-------··--
TRANSXLTD. 
2595 Inkster Boulevard 
Winnipeg, MB R3C 2E6 

6413543 

Pankaj Sharma 
Tel: 1.204.631.4135 
Fax: 1.204.631.4109 
Email: vpfinance@transx.com 
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-----·----·-----------------·-------~-----------·-·------··----·------·--

CASSELS BROCK & BLACKWELL LLP 
Barristers & Solicitors 
2100 Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H3C2 

Counsel to Warner Brothers Distributing Inc. 

; ..................................................................................................................................................... ... 

CASSELS BROCK & BLACKWELL LLP 
Barristers & Solcitors 
2100 Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H 3C2 

Counsel to Solutions 2 GO Inc. 

I CASSELS BROCK & BLACKWELL LLP 
I Barristers & Solicitors 
· 2100 Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H3C2 

Counsel to Merchant Retail Solutions ULC 

CASSELS BROCK & BLACKWELL LLP 
Barristers & Solicitors 
2100 Scotia Plaza 
40 King Street West 
Toronto, ON 
M5H3C2 

Counsel to Gordon Brothers Canada ULC 

6413543 

Larry Ellis 
Tel: 416.869.5406 
Fax: 416.640.3004 
Email: lellis(aJ,casselsbrock.com 

Erin Craddock 
Tel: 416.860.6480 
Fax: 416.644.9324 
Email: ecraddock@casselsbrock.com 

Larry Ellis 
Tel: 416.869.5406 
Fax: 416.640.3004 
Email: lellis@casselsbrock.com 

Erin Craddock 
Tel: 416.860.6480 
Fax: 416.644.9324 
Email: ecraddock@casselsbrock.com 

R. Shayne Kukulowicz 
Tel: 416.860.6463 
Fax: 416.640.3176 
Email: skukulowicz@casse ls brock. com 

Jane O. Dietrich 
Tel: 416.860.5223 
Fax: 416.640.3144 

Email: jdietrich@casselsbrock.com 

R. Shayne Kukulowicz 
Tel: 416.860.6463 
Fax: 416.640.3176 
Email: skukulowicz@casselsbrock.com 

Jane 0. Dietrich 
Tel: 416.860.5223 
Fax: 416.640.3144 

Email: jdietrich@casselsbrock.com 
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~ASSELS BROCK & BLACKWELL -LLP 
------------

Joseph Bellissimo 
Barristers & Solicitors Tel: 416.860.6572 
2100 Scotia Plaza Fax: 416.642.7150 
40 King Street West Email: jbellissimo@casselsbrock.com 
Toronto, ON 
M5H3C2 

Erin Craddock 

Counsel to Roots Canada Ltd. Tel: 416.860.6480 
Fax: 416.644.9324 
Email: ecraddock@casselsbrock:.com 

Leonard Loewith 
Tel: 416.860.64 71 
Fax: 416.640.3092 
Email: lloewith@casselsbrock.com 

--·----- -·----·---····-·····---··--·-

CASSELS BROCK & BLACKWELL LLP Joseph Bellissimo 
Barristers & Solicitors Tel: 416.860.6572 
2100 Scotia Plaza Fax: 416.642.7150 
40 King Street West Email: jbellissimo@casselsbrock.com 
Toronto, ON 
M5H 3C2 

Natalie Levine 

Counsel to Conair Consumer Products ULC 
Tel: 416.860.6568 
Fax: 416.640.3207 
Email: nlevine@casselsbrock.com 

STIKEMAN ELLIOTT LLP Daniel S. Murdoch 
Barristers & Solicitors Tel: 416.869 .5529 
5300 Commerce Court West Fax: 416.947.0866 
199 Bay Street Email: dmurdoch@stikeman.com 
Toronto, ON 
M5H3C2 Kathryn Esaw 

Tel: 416.869 .6820 
Counsel to Eleven Points Logistics Inc. Fax: 416.947.0866 

Email: kesaw@stikeman.com 

Yannick Katirai 
Tel: 416.869.5556 
Fax: 416.947.0866 
Email: ykatirai(W,stikeman.com 

STIKEMAN ELLIOTT LLP Mario Paura 
Barristers & Solicitors Tel: 416.869.5938 
5300 Commerce Court West 

Fax: 416.947.0866 199 Bay Street 
Email: mpaura(a)stikeman.com Toronto, ON 

M5H3C2 
Maria Konyukhova 

Counsel to Lowe's Companies Canada, ULC Tel: 416.869.5230 
Fax: 416.947.0866 

Email: mkonyukhova@stikeman.com 

6413543 
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--------·------·---·-·-·--·------,-----·--------------------·---
STIKEMAN ELLIOTT LLP 
Barristers & Solicitors 
1155 Rene-Levesque Boulevard West 
Suite 4000 
Montreal, QC 
H3B 3V2 

Counsel to Carat Canada 

SOLMON ROTHBART GOODMAN LLP 
Barristers & Solicitors 
375 University Avenue, Suite 701 
Toronto, ON 
MSG 2J5 

Counsel to ISSI Inc. 

Guy P. Martel 
Tel: 1.514.397 .3163 

Fax: 1.514.397 .3222 

Email: gmartel@stikeman.com 

Danny Duy Vu 
Tel: 1.514.39.6495 
Fax: 1.514.397 .3222 

Email: ddvu@stikeman.com 

Melvyn L. Solmon 
Tel: 416.947.1093 (Ext. 333) 
Fax: 416.947.0079 
Email: msolmon@srglegalcom 

Nancy J. Tourgis 
Tel: 416.94 7 .1093 (Ext. 342) 
Fax: 416.947.0079 
Email: ntourgis@srglegal.com 

!--------------------~-+-------------------

SPORTS INDUSTRY CREDIT ASSOCIATION 
245 Victoria Avenue 
Suite 800 
Montreal, QC 
H3Z 2M6 

Brian Dabarno 
Tel: 1.514.931.5561 Ext: 226 
Fax: 1.514.931.2896 
Email: brian@sica.ca 

t-----------------------j------------·----·--··· 
FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
333 Bay Street, Suite 2400 
Bay Adelaide Centre, Box 20 
Toronto, ON 
M5H2T6 

Counsel to Ivanhoe Cambridge Inc. 

FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
333 Bay Street, Suite 2400 
Bay Adelaide Centre, Box 20 
Toronto, ON 
M5H2T6 

Counsel to Sobeys Capital Incorporated 

Aubrey E. Kauffman 
Tel: 416.868.3538 
Fax: 416.364.7813 
Email: akauffman@fasken.com 

Stuart Brotman 
Tel: 416.865.5419 
Fax: 416.364.7813 
Email: sbrotman(di,fasken.com 

---------------·----------!-------------------------
FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
The Stock Exchange Tower 
800 Victoria Square 
Suite 3700, PO Box 242 
Montreal, PQ 
H4Z 1E9 

Counsel to Ivanhoe Cambridge Inc. 

6413543 

Luc Morin 
Tel: 1.514.397.5121 
Fax: 1.514.397.7600 
Email: lmorin@fasken.com 



FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
The Stock Exchange Tower 
800 Victoria Square 
Suite 3700, PO Box 242 
Montreal, PQ 
H4Z 1E9 

Counsel to Canadian Pacific Railway Ltd. 
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Brandon Farber 
Tel: 1.514.397.5179 
Fax: 1.514.397.7600 
Email: bfarber@fasken.com 

t--------------------·---t------------··--··-·--·--·---·---·· .. ·· 
FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
The Stock Exchange Tower 
800 Victoria Square 
Suite 3700, PO Box 242 
Montreal, PQ 
H4Z 1E9 

Counsel to McKesson Canada 

Luc Beliveau 
Tel: 1.514.397.4336 
Fax: 1.514.397.7600 
Email: lbeliveau@fasken.com 

Brandon Farber 
Tel: 1.514.397.5179 
Fax: 1.514.397.7600 
Email: bfarber@fasken.com 

t-----------------------·t-------------... - ................... - ................... .. 
FASKEN MARTINEAU DuMOULIN LLP 
Barristers & Solicitors 
The Stock Exchange Tower 
800 Victoria Square 
Suite 3700, PO Box 242 
Montreal, PQ 
H4Z 1E9 

Counsel to Distribution Select, a division of 
Archambault Group inc., a subsidiary of Quebecor 
Media Inc. 

Guillaume-Pierre Michaud 
Tel: 1.514.397.5264 
Fax: 1.514.397.7600 
Email: gmichaud@fasken.com 

>-------------------·-----<----------·------·-----------· 
THE SCOTTS COMPANY LLC 
14111 Scottslawn Road 
Marysville, Ohio 
USA43041 

Lewis J. Dolezal Jr. 
Tel: 1.937.578.1319 
Fax: 1.937.644.7568 
Email: lewis.dolezal@scotts.com 

t------·-----·-------... ---------·-... ---------·-· ... - .... - ........................ .. 

I 

COTY CANADA 
1255 Rte Transcanadienne 
Dorval, QC 
H9P2V4 

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
MSC 3G5 

Robert Spensieri 
Tel: 1.514.421.5066 
Email: robert spensieri@cotyinc.com 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzezinski0)blancy.com 

I Counsel to Advitek Inc. 
L-. ---------------------..L........--------------------~-----

6413543 



BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Universal Studios Canada Inc. 
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Lou Brzezinski 
Tel: 416.S93.29S2 
Fax: 416.S94.S084 
Email: lbrzezinski@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescuCa),blaney.com 

t-------------------------r----· 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Nintendo of Canada, Ltd. 

Lou Brzezinski 
Tel: 416.S93.29S2 
Fax: 416.S94.S084 
Email: lbrzezinski(al,blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescu@blaney.com 

!--------------·--------.. ·---···-------
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Thyssenkrupp Elevator (Canada) Limited 

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Optrust Retail Inc. 

Lou Brzezinski 
Tel: 416.S93.29S2 
Fax: 416.S94.S084 
Email: lbrzezinski(al,blaney.com 

Chad Kopach 
Tel: 416.S93.298S 
Fax: 416.S94.S437 
Email: ckopach@blancy.com 

Alexandra Teodorescu 
Tel: 4J 6.S96.4279 
Fax: 416.S93.S437 
Email: ATcodorescu@blaney.com 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescu@blaney.com 

·----·--.--..--.. -·-----+----------------.------------.... 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to bcIMC Realty Corporation 

6413543 

John C. Wolf 
Tel: 416.593.1221 
Fax: 416.S93.S437 
Email: jwolf(fil,blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorcscu@,blaney.com 



BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to PCM Sheridan Inc. 
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John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATcodorescu(a),blaney.com 

t------------------------·-·----·--·------------------------·-
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Artis Tamarack Ltd. 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescu@blaney.com 

t------------··-··---···--··--·-·-------·---·---t------------------
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Hazeldean Mall LP 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blancy.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorcscu@blancy.com 

<------------··----·-------·----··----·--··-----i-----------------·---· 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Milton Mall LP 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescu(a),blaney.com 

!---------·-·-·--·------·-·~~-·-------·---I--

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Penretail III Limited Partnership and 
Penretail Management Ltd. 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATcodorescu(al,blaney.com 

"----------·····--··-·--·--·---·---··-·------·-··-······-·-··-····---~----------------------·-·-···-··---·-·--·-··--

6413543 
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BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blancy.com 

MSC 3GS Alexandra Teodorescu 
Tel: 416.S96.4279 

Counsel to Hillside Centre I LP and Hillside Cente II LP Fax: 416.S93.S437 
Email: ATcodorescu(al,blaney.com 

·----------····-------·-----------·--·-----------------·---·-·------··-··------···· 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to 272S312 Canada Inc. and 29737S8 Canada 
Inc. 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf@blaney.com 

Alexandra Teodorescu 
Tel: 416.S96.4279 
Fax: 416.S93.S437 
Email: ATeodorescu@blaney.com 

t---------------··-·----·-·-------t-----------------·-· .. -.... ·--·-··--·--·--
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC3GS 

Counsel to Investors Group Trust Co. Ltd. as Trustee for 
Investors Real Property Fund 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 416.S93.S437 
Email: jwolf(W,blaney.com 

---·-------------------------+---------------·-·-·-----·-·-·---·· 
BLADmY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC3GS 

Counsel to 391102 B.C. Ltd. 

John C. Wolf 
Tel: 416.S93.1221 
Fax: 4 l 6.S93.S437 
Email: jwolf@blaney.com 

t-----------------·----------1-----------------------
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC 3GS 

Counsel to Direct Energy Marketing Limited 

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite lSOO 
Toronto, ON 
MSC3GS 

Counsel to RPI Consulting Group Inc. 

Ralph Cuervo-Lorens 
Tel: 416.S93.2990 
Fax: 416.S94.2437 
Email: rcucrvolorens@blancy.com 

Lou Brzezinski 
Tel: 416.S93.29S2 
Fax: 416.S94.S084 
Email: lbrzczinski@blancy.com 

~-------··-··-·--------------------------~----------·------~----

6413543 
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,---------------------·----·--·-----·-··---·--·-··-----·-------------·----·····----··-·--····-·---
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
MSC 3G5 

Counsel for Direct Construction Company Limited 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzezinski(W,blanev.com 

Alexandra Teodorescu 
Tel: 416.596.4279 
Fax: 416.593.5437 
Email: ATeodorescu(W,blaney.com 

1---------------·-------··------·-·-·~-----.,__ ______________ . ____ _ 
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
M5C3G5 

Counsel for Pelican Creations Inc. 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzezinski@blaney.com 

Alexandra Teodorescu 
Tel: 416.596.4279 
Fax: 416.593.5437 
Email: ATeodorescu@blaney.com 

t------------------·- ----------'-----------~---··--··--~---·----~----·-····-····· 

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
M5C3G5 

Counsel for Irving Consumer Products Limited 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzezinski@blancy.com 

Alexandra Teodorescu 
Tel: 416.596.4279 
Fax: 416.593.5437 
Email: ATcodorcscu(W,blancy.com 

t--------------------···------"------------------
BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
M5C3G5 

Counsel for Farmer Bros. Co. 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzczinski@blancy.com 

Alexandra Teodorescu 
Tel: 416.596.4279 
Fax: 416.593.5437 
Email: ATeodorescuCa),blaney.com 

---------------------·---l------------~--·-----

BLANEY MCMURTRY LLP 
Barristers & Solicitors 
2 Queen Street East 
Suite 1500 
Toronto, ON 
M5C3G5 

Counsel for Transource Freightways Ltd. 

6413543 

Lou Brzezinski 
Tel: 416.593.2952 
Fax: 416.594.5084 
Email: lbrzezinskiW;blaney.com 

Alexandra Teodorescu 
Tel: 416.596.4279 
Fax: 416.593.5437 
Email: ATcodorescu@blaney.com 
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,------------------·-·--------------.------~-·------------------·--·--···-·-···--

DE GRANDPRE CHAIT LLP 
1000 De La Gauchetiere Street Ouest 
Suite 2900 
Montreal, QC 
H3B 4W5 

Counsel to Faubourg Boisbriand Shopping Centre 
Limited Partnership 

Stephen M. Raicek 
Tel: 1.514.878.3215 
Fax: 1.514.878.5715 
Email: sraicek@dgclex.com 

Matthew Maloley 
Tel: 1.514.878.3243 
Fax: 1.514.878.5743 
Email: mmalolcy@dgclex.com 

t-----·---------------·-·-------t---------·--·-------·-··---·-···----
DE GRANDPRE CHAIT LLP 
1000 De La Gauchetiere Street Ouest 
Suite 2900 
Montreal, QC 
H3B4W5 

Counsel to Sun Life Assurance Company of Canada 

DE GRANDPRE CHAIT LLP 
1000 De La Gauchetiere Street Ouest 
Suite 2900 
Montreal, QC 
H3B4W5 

Counsel to Place Versailles Inc. 

ROYAL BANK OF CANADA 
200 Bay Street, North Tower 
Toronto, ON 
M5J 2J5 

CCAandB LLC 
3350 Riverwood Parkway, Ste 300 
Atlanta, GA 
30339 
U.S.A. 

6413543 

Stephen M. Raicek 
Tel: 1.514.878.3215 
Fax: 1.514.878.5715 
Email: sraicek@dgclex.com 

Matthew Maloley 
Tel: 1.514.878.3243 
Fax: 1.514.878.5743 
Email: mmaloley@dgclex.com 

Stephen M. Raicek 
Tel: 1.514.878.3215 
Fax: 1.514.878.5715 
Email: sraicek@dgclex.com 

Ronald Stein 
Tel: 1.514.878.3254 
Fax: 1.514.878.5754 
Email: rstcin@dgclcx.com 

Matthew Maloley 
Tel: 1.514.878.3243 
Fax: 1.514.878.5743 
Email: mmaloley@dgclex.com 

Livia Kolter-Held 
Tel: 416.974.0356 
Fax: 416.974.2217 
Email: livia.kolter-held@rbc.com 

Mary Arzoumanidis 
Tel: 416.955.4730 
Fax: 416.955.5015 
Email: mary.arzoumanidis@rbc.com 

Hillary Gardner 
Tel: 1.678.402.0947 
Email: Hillary.Gardner@elfontheshelf.com 



HAHN & HESSEN LLP 
Barristers & Solicitors 
488 Madison Avenue 
New York, NY 10022 
U.S.A. 
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Edward L. Schnitzer 
Tel: 1.212.478.7215 
Fax: 1.212.478.7400 
Email: eschnitzer@hahnhessen.com 

Joseph Orbach 
Tel: 1.212.478.7396 
Fax: 1.212.478.7400 
Email: jorbach@hahnhessen.com 

1------------------------!-------------·-~-----·-·--·---·---

TRANSOURCE FREIGHTWAYS 
620 Alford Avenue 
Delta, BC 
V3M 6Xl 

Kal Kajla 
Tel: 1.604.525.0527 
Email: Kal@transourcefreightways.ca 

.......................................................................................................................... -.......... _ ..... ·······- ............................................................................................ .. 

SUTTS, STROSBERG LLP 
Barristers & Solicitors 
251 Goyeau Street 
Suite 600 
Windsor, ON 
N9A2475 

Counsel to Pharmacy Franchisee Association of Canada 

CROCHETIERE, PETRIN 
Barristers & Solicitors 
5800 boul. Louis-H. - La Fontaine 
Montreal, QU 
HIM 1S7 

Counsel to Aliments Triumph Inc. 

I ALIMENTS TRIUMPH INC. 
I 1020 Boulevard Michele-Bohec 
Blainville, QC 
J7C 5L7 

BENNETT JONES LLP 
Barristers & Solicitors 
One First Canadian Place 
Suite 3400 
Toronto, ON 
M5X 1A4 

Counsel to One York Street Inc. (Menkes Development 
Ltd.) 

6413543 

William V. Sasso 
Tel: 1.519.561.6222 
Fax: 1.519.561.6203 
Email: wvs@strosbergco.com 

Sharon Strosberg 
Tel: 1.519.561.6244 
Fax: 1.519.561.6203 
Email: sharon(aJ,strosbergco.com 

Jacqueline A. Horvat 
Tel: 1. 519.561.6245 
Fax: 1.519.561.6203 
Email: jhorvatCmstrosbergco.com 

Alexandre Franco 
Tel: 1.514.354.3645 
Fax: 1.514.354.6511 
Email: afraneo@crochetiere-petrin.qc.ca 

Patrick J. Carvell 
Email: pcarvellCmatriomphe.com 

Raj Sahni 
Tel: 416.777.4804 
Fax: 416.863.1716 
Email: sahnir@bcnncttjones.com 

Derek Bell 
Tel: 416.777.4638 
Fax: 416.863.1716 
Email: belld@bennettjones.com 
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~--------------------------------------------------·-----·----·--·---

CORREPARTNERSMANAGEMENTLLC 
1370 Avenue of the Americas 
29th Floor 
New York, New York 10019 
U.S.A. 

BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Philips Electronics Ltd. 

BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Bose Limited 

BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Dyson Canada Ltd. 

Stephen Lam 
Tel: 1.646.863.7157 
Fax: 1.646.863.7161 
Email: steve.lam@correpartners.com 

Linc Rogers 
Tel: 416.863.4168 
Fax: 416.863.2653 
Email: linc.rogers@blakes.com 

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri(ii)blakes.com 

Linc Rogers 
Tel: 416.863.4168 
Fax: 416.863.2653 
Email: linc.rogers@blakes.com 

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri(a),blakcs.com 

Linc Rogers 
Tel: 416.863.4168 
Fax: 416.863.2653 
Email: linc.rogers@blakes.com 

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri(a),blakes.com 

r-------------------------------------------------
BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Lego Canada Inc. 

BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Hanesbrands Inc. 

6413543 

Linc Rogers 
Tel: 416.863.4168 
Fax: 416.863.2653 
Email: linc.rogers@blakes.com 

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri@blakcs.com 

Linc Rogers 
Tel: 416.863.4168 
Fax: 416.863.2653 
Email: linc.rogers@blakes.com 

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri@blakes.com 
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·----·-------------·--- ----·-.. ·----

BLAKE, CASSELS & GRAYDON LLP Linc Rogers 
Barristers & Solicitors Tel: 416.863.4168 
199 Bay Street Fax: 416.863.2653 
Suite 4000, Commerce Court West Email: linc.rogers@blakes.com 
Toronto, ON 
M5L 1A9 Aryo Shalviri 

Tel: 416.863 .2962 
Counsel to Smucker Foods of Canada Corp. I Corp. de Fax: 416.863.2653 
Produits Alimentaires Smucker du Canada Email: aao.shalviri@blakcs.com 

BLAKE, CASSELS & GRAYDON LLP Linc Rogers 
Barristers & Solicitors Tel: 416.863.4168 
199 Bay Street Fax: 416.863.2653 
Suite 4000, Commerce Court West Email: linc.rogers@blakes.com 
Toronto, ON 
M5L 1A9 Aryo Shalviri 

Tel: 416.863 .2962 
Counsel to Vita-Mix Corporation Fax: 416.863.2653 

Email: filYO.shalviri@blakes.com 
~· 

BLAKE, CASSELS & GRAYDON LLP Linc Rogers 
Barristers & Solicitors Tel: 416.863.4168 
199 Bay Street Fax: 416.863 .2653 
Suite 4000, Commerce Court West Email: linc.rogcrs@blakcs.com 
Toronto, ON 
M5L 1A9 Aryo Shalviri 

Tel: 416.863.2962 
Counsel to Moore Canada Corporation d/b/a RR Fax: 416.863.2653 
Donnelley Email: aao.shalviri@blakes.com 

----------
BLAKE, CASSELS & GRA,YDON LLP Linc Rogers 
Barristers & Solicitors Tel: 416.863.4168 
199 Bay Street Fax: 416.863 .2653 
Suite 4000, Commerce Court West Email: linc.rogers@blakcs.com 
Toronto, ON 
M5L 1A9 Aryo Shalviri 

Tel: 416.863.2962 
Counsel to Nestle Canada Inc. Fax: 416.863.2653 

Email: ary o .sh al viri@b lakes. com 
-----·--... ·---- ---·---... , 

BLAKE, CASSELS & GRAYDON LLP Linc Rogers 
1 Barristers & Solicitors Tel: 416.863.4168 

199 Bay Street Fax: 416.863.2653 
Suite 4000, Commerce Court West Email: linc.rogcrs@blakes.com 
Toronto, ON 
M5L 1A9 Aryo Shalviri 

Tel: 416.863.2962 
Counsel to Funai Corporation Inc. Fax: 416.863.2653 

Email: aryo.shalviri@blakcs.com 
---------·---·------·-----·---.-----·--···---··---· - ·-----·-----••••-w--

6413543 



BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 
M5L 1A9 

Counsel to Medela Canada Inc. 

BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto, ON 

I M5L 1A9 

I Counsel to Northwest Plaza Ltd. 

- 27 -

Aryo Shalviri 
Tel: 416.863.2962 
Fax: 416.863.2653 
Email: aryo.shalviri@blakes.com 

Joseph Grignano 
Tel: 416.863.4025 
Fax: 416.863.2653 
Email: joseph.grignano@blakes.com 

1-----------------------1-----------------··-··········-I 
BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
199 Bay Street 
Suite 4000, Commerce Court West 

I 
Toronto, ON 
M5L 1A9 

Milly Chow 
Tel: 416.863.2594 
Fax: 416.863.2653 
Email: milly.chow@blakes.com 

l_c_o_u_ns_e_l_to_A __ sM_C_a_p_it_a_l_V_,L_.P_. ____ ._. ____ -+--------------------------·-······--····-····I 
I ASM CAPITAL V, L.P. Douglas Wolfe 

1

7600 Jericho Turnpike Tel: 1.516.422.7102 
Suite 302 Fax: 1.516.422. 7118 

~Woodbury, NY 11797 Email: DWolfe@asmcapital.com 
U.S.A . 

.. .... ..................................................................................................................................... ........... .............................. , ............................................................................................................................................................................................................ , 
GOWLING LAFLEUR HENDERSON LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King St. West, Suite 1600 
Toronto, ON 
M5X 1G5 

Counsel to Fiera Properties Limited 

Clifton P. Prophet 
Tel: 416.862.3509 
Fax: 416.862.7661 
Email: clifton.prophet@gow lin R:S. com 

Frank Lamie 
Tel: 416.862.3609 
Fax: 416.862.7661 
Email: frank.lamie@.gowlings.com 

Haddon Murray 
Tel: 416.862.3604 
Fax: 416.862.7661 
Email: haddon.murray(a~gowlings.com 

-~-·---------·--···-------·----------------·----·------·------1··-------------·--··----·--·--···--·····---··························I 

, BURCHELLS LLP 
! Barristers & Solicitors 

1801 Hollis St., Suite 1800 
Halifax, NS 
B3J 3N4 

David Hutt 
Tel: 1.902.442.8373 
Fax: 1.902.420.9326 
Email: dhutt@burchells.ca 

I Counsel to Halifax 1658 Bedford Hig_h_w __ a._y_I_n __ c_. ____ _,_ _________________________ . ___ , 

6413543 
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,----------·--·--------------_,.-----------·---------------·-· 
AIRD & BERLIS LLP 
Barristers & Solicitors 
181 Bay St., Suite 1800 
Toronto, ON 
M5J2T9 

Counsel to CompuCom Systems, Inc. and CompuCom 
Canada Co. 

D. Robb English 
Tel: 416.865.4748 
Fax: 416.863.1515 
Email: renglish(Cil,airdberlis.com 

!----------------------+---------·--·----·--------
AIRD & BERLIS LLP 
Barristers & Solicitors 
181 Bay St., Suite 1800 
Toronto, ON 
M5J2T9 

Counsel to RSP Architects, Ltd. 

AIRD & BERLIS LLP 
Barristers & Solicitors 
181 Bay St., Suite 1800 
Toronto, ON 
M5J2T9 

Counsel to CREIT 

Ian Aversa 
Tel: 416.865.3082 
Fax: 416.863.1515 
Email: iaversa@airdberlis.com 

Jeremy Nemers 
Tel: 416.865.7724 
Fax: 416.863.1515 
Email: jncmcrs@airdbcrlis.com 

Steven Graff 
Tel: 416.865.7726 
Fax: 416.863.1515 
Email: sgraff@airdberlis.com 

1------------------------1----------------··-··----······---· 
EVOLUTION LIGHTING, LLC 
16200NW 59thAve, Suite 101 
Miami Lakes, FL 33014 
U.S.A. 

DEPARTMENT OF JUSTICE 
Ontario Regional Office 
130 King Street West, Suite 3400 
Toronto, ON 
M5X 1K6 

Counsel to Attorney General of Canada in Right of 
Canada 

Mitch Mossman 
Tel: 1.786.533.1807 Ext. 246 
Fax: 1.305.558.8027 
Email: mitchm@evolutionlightingllc.com 

Diane Winters 
Tel: 416.973.3172 
Fax: 416.973.0810 
Email: Diane.Winters@justice.gc.ca 

Andrew D. Kinoshita 
Tel: 416.973.9337 
Fax: 416.973.0810 
Email: andrew.kinoshita@justice.gc.ca 

1-----------------------·--+------------------·-
CANDA SIX FORTUNE ENTERPRISE CO. LTD. 
1 President's Choice Circle 
Brampton, ON 
L6Y 5S5 

Liisa Kaarid 
Tel: 905.861.2483 
Fax: 905.861.2360 
Email: liisa.kaarid(a),loblaw.ca 

f---------·---·-·----------··-----+-------·-----·-rn~•------··-·-- .. ----·"'--• 
SEAPORT GLOBAL HOLDINGS LLC Scott Friedberg 
360 Madison Avenue, 22nd Floor Tel: 1.212.616.7728 
New York, NY 10017 Cell: 1.917.913.4281 
U.S.A. Email: SFriedberg(Cil,thcseapo1tgroup.corn 

6413543 
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,----------·------------.--------·-·--···--------.... ,_ ................................ .. 

NORTON ROSE FULBRIGHT CANADA LLP 
Barristers & Solicitors 
Royal Bank Plaza, South Tower, Suite 3800 
200 Bay Street, P.O. Box 84 
Toronto, ON 
M5J 2Z4 

NORTON ROSE FULBRIGHT CANADA LLP 
Barristers & Solicitors 
Suite 1500, 2828 Laurier Boulevard 
Quebec, QC 
G1VOB9 

Counsel to Cominar Real Estate Investment Trust 

Alan Merskey 
Tel: 416.216.4805 
Fax: 416.216 3930 
Email: 
alan.merskey@nortonrosefulbright.com 

Evan Cobb 
Tel: 416.216.1929 
Fax: 416.216 3930 
Email: evan.cobb@nortomosefulbright.com 

Christian Roy 
Tel: 1.418.640.5028 
Fax: 1.418.640.1500 
Email: 
christian.roy@nortonroscfulbright.com 

!·------------------------ --+---------------·-·-·--·---·-·---····--······-

PALIARE ROLAND ROSENBERG ROTHSTEIN 
LLP 
Barristers & Solicitors 
155 Wellington Street West 
35th Floor 
Toronto, ON 
M5V3Hl 

Counsel to Microsoft Corporation 

FARRIS, VAUGHAN, WILLS & MURPHY LLP 
Barristers & Solicitors 
200 - 700 W Georgia Street 
Vancouver, BC 
V7Y 1B3 

Counsel to Claims Recovery Group LLC 

Lindsay Scott 
Tel: 416.646.7442 
Fax: 416.646.4301 
Email: lindsay.scott@paliareroland.com 

David E. Gruber 
Tel: 1.604.661.9361 
Fax: 1.604.661.9349 
Email: dgruber((il,fa1ris.com 

Arden Beddoes 
Tel: 1.604.661.9380 
Fax: 1.604.661.9349 
Email: abcddoes((il,farris.com 

f--------·---------------·--------i-----------------·-·----------·---·-
CLARK WILSON LLP 
Barristers & Solicitors 
900-885 West Georgia Street 
Vancouver, BC 
V6C 3Hl 

Counsel to Narland Properties (Haney) Ltd. 

Christopher Ramsay 
Tel: 1.604.643.3176 
Fax: 1.604.687.6314 
Email: cjr@cwilson.com 

Katie G. Mak 
Tel: 1.604.643.3105 
Fax: 1.604.687.6314 
Email: kgm@cwilson.com 

t-------------·----------------.. --.. ·-----+----------·--·--............... _._, ................ . 

DAVPART INC. 
4576 Yonge Street, Suite 700 
Toronto, ON 
M2N6N4 

Landlord to Target Store T3560, located at Lindsay 
Square, 401 Kent Street West 

Karen Citron 
Tel: 416.222.3010 
Fax: 416.222.3013 
Email: citronk(a),davpmt.com 

, ____________________________ , ____ ....., ___________________ ,., ___ . __ ................... .. 

6413543 
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·---,---·-·-··--.--·-·-··-··--·-·-·-·-··-·----·---···-.. ---·-·-· 

LIQUIDITY SOLUTIONS, INC. Michael Handler 
One University Plaza, Suite 312 Tel: 1.201.968.0001 
Hackensack, NJ 07601 Fax: 1.201.968.0010 
U.S.A. Email: rnhandler(a),liguidiJ;ysolutions.com 

and 
lsi@liguidit:ysolutions.com 

·-------····- ·--------------,--·-.. ··----·--···· .. 

TORKIN MANES LLP S. Fay Sulley 
Barristers & Solicitors Tel: 416.777.5419 
151 Yonge Street, Suite 1500 Fax: 1.888.587.5769 
Toronto, ON Email: fsulley@torkinrnanes.com 
M5C2W7 

Jeffrey Simpson 
Counsel to Springs Window Fashion LLC Tel: 416.777.5413 

Fax: 1.888.587 .9143 
Email: jsimpson@torkimnanes.com 

----------· ·--·-------··-------·-··-· 
ALLUVIUM PARTNERS LLC Darren F. Yulfo 
28 West 44th Street, 16TH Floor Tel: 1.212.882.1866 
New York, NY 10036 Fax: 1.212.882.1867 
U.S.A. Email: dyulfo@alluviumpartnersllc.com 

----
UNIQUE INDUSTRIES, INC. Michael Dougherty 
4750 League Island Blvd. Tel: 1.215.218.7794 
Philadelphia, PA Email: mdougherty@favors.com 
USA, 19112-1222 

Glenn Wattenmaker 
Tel: 1.215.218.7704 
Email: gwattcnmakcr(W,favors.com -

FARMER BROS. CO. Colleen A. Brooks 
20333 S. Normandie Avenue Tel: 1.310.787.5393 
Torrance, CA Fax: 1.310.787.5376 
USA, 90502 Email: cbrooks@farmerbros.com 

......................................... ............................................................................................................................................................................. . ................ ·····································-··········· 

KELLY SANTINI LLP Rick Brooks 
Barristers & Solicitors Tel: 1.613.238.6321 Ext.248 
160 Elgin Street, Suite 2401 Fax: 1.613.233.4553 
Ottawa, ON K2P 2P7 Email: rbrooks@kcllvsantini.corn 

Counsel to Lozier Corporation Shawn O'Connor 

I 
Tel: 1.613.238.6321 Ext.230 

I Fax: 1.613.233.4553 
Email: soconnor({i),kcllysantini.com 

KELLY SANTINI LLP Rick Brooks 
Barristers & Solicitors Tel: 1.613.238.6321 Ext.248 
160 Elgin Street, Suite 2401 Fax: 1.613.233.4553 
Ottawa, ON K2P 2P7 Email: rbrooks@kellysantini.com 

Counsel to Lozier Store Fixtures, LLC 

6413543 



GARDINER ROBERTS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 3100 
Toronto, ON M5H 3Y2 

Counsel to Helen of Troy LP 

GARDINER ROBERTS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 3100 
Toronto, ON M5H 3Y2 

Counsel to Kaz Canada Inc. 

GARDINER ROBERTS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 3100 
Toronto, ON M5H 3Y2 

Counsel to Kaz Far East Ltd. 

GARDINER ROBERTS LLP 
Barristers & Solicitors 
Scotia Plaza 
40 King Street West, Suite 3100 
Toronto, ON M5H 3Y2 

Counsel to Idelle Labs Ltd. 

First Capital 
3350 Riverwood Parkway, Suite 1750 
Atlanta, GA 30339 
U.S.A. 

Counsel to Tara Toy Corp. 

6413543 
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Jeffrey Rosekat 
Tel: 416.865.6662 
Fax: 416.865.6636 
Email: j rosekat@gardiner-ro berts. com 

Jeffrey Rosekat 
Tel: 416.865.6662 
Fax: 416.865.6636 
Email: jrosekat@gardiner-ro berts. com 

Jeffrey Rosekat 
Tel: 416.865.6662 
Fax: 416.865.6636 
Email: jrosckat(W, gardiner-roberts. com 

Jeffrey Rosek at 
Tel: 416.865.6662 
Fax: 416.865.6636 
Email: jrosekat@gardiner-roberts.com 

Kim Withrow 
Tel: 1.678.594.5900 
Email: kwithrow@firstcapital.com 

Vicki Heller 
Tel: 1.678.594.5900 
Email: vheller@firstcapital.com 

Kevin McGarry 
Tel: 1.678.594.5900 
Email: kmcgarry@firstcapital.com 

Lance Baker 
Tel: 1.954.557.5050 

Email: Lbaker@firstcapital.com 
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First Capital 
3350 Riverwood Parkway, Suite 1750 
Atlanta, GA 30339 
U.S.A. 

Counsel to Miken Clothing 

GOLDMAN SLOAN NASH & HABER LLP 
Barristers & Solicitors 
480 University Avenue, Suite 1600 
Toronto, ON MSG 1 V2 

Counsel to Virginia Johnson Lifestyle Ltd. 

Periscope, Inc. 
921 Washington Avenue South 
Minneapolis, MN 55415 
U.S.A. 

Kim Withrow 
Tel: 1.678.594.5900 
Email: kwithrow@firstcapital.com 

Vicki Heller 
Tel: 1.678.594.5900 
Email: vhellcr@firstcapital.com 

Kevin McGarry 
Tel: 1.678.594.5900 
Email: kmc gany@firs tea pi tal. com 

Lance Baker 
Tel: 1.954.557 .5050 
Email: Lbaker@firstcapital.com 

----·----1 

Michael Rotsztain 
Tel: 416.597.7870 
Fax: 416.597.3370 
Email: rotsztain@gsnh.com 

Aaron Martin 
Tel: 1.612.399.0417 
Email: ammtin@periscope.com 

Virginia Hines 
Tel: 1.612.399.0410 
Email: vhines@periscope.com 

>----------r------------+-------------------1 
Periscope Canada, Inc. 
921 Washington Avenue South 
Minneapolis, MN 55415 
U.S.A. 

Primeshares World Markets I Von Win Capital 
261 Fifth Avenue, 22nd Floor 
New York, NY 10016 
U.S.A. 

Coface North America Insurance Company 
50 Millstone Road 
Bldg 100, Suite 360 
East Windsor, NJ 08520 
U.S.A. 

6413543 

Aaron Martin 
Tel: 1.612.399.0417 
Email: amartin@periscope.com 

Virginia Hines 
Tel: 1.612.399.0410 
Email: vhines@periscope.com 

Neil Desai 
Tel: 1.212.889.3088 
Fax: 1.212.889.2232 
Email: nd@primcsharcs.com 

Amy Schmidt 
Tel: 1.609.469.0459 
Email: amy schmidt@coface.com 
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Rapid Displays Inc. 
4300 West 47th Street 
Chicago, IL 60632 
U.S.A. 

PERLMAN & ASSOCIATES, ALC 
Barristers & Solicitors 
9454 Wilshire Boulevard, Suite 500 
Beverly Hills, CA 90212 
U.S.A. 

Counsel to Bauerfeind Productions, Inc. (BPI) 

R S P ARCHITECTS 
1220 Marshall Street N.E 
Minneapolis, MN 55413 
U.S.A. 
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Karen Teel 
Tel: 1.773.843.7870 

Fax: 1.773. 927.0975 
Email: kteel@rapiddisplays.com 

Brian L. Greenburg 
Tel: 1.773.927.5000 
Fax: 1.773.927.1091 
Email: bgreenburg@rapiddisplays.com 

Dana M. Perlman 
Tel: 1.310.247.9500 
Fax: 1.310.247.0109 
Email: clperlman@perlmanlaw.com 

Pat Parrish 
Email: pat.parrish@rsparch.com 

Tel: 1.612.677.7100 

Fax: 1. 612.677.7499 
!------------------------+----------------·--~~--

BEAUWARD SHOPPING CENTRES LTD. 
430,Arthur-Sauve boulevard, Bureau 6010 
Saint-Eustache, QC J7R 6V7 

Nathalie Parent 
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268 THE BANKRUPTCY ACT [Sec. 140 

(a) in the province of Alberta, the Trial Division of the Supreme 
Court of the province; 

(b) in the provinces of British Columbia, Nova Scotia and New~ 
foundland, the Supreme Court of the province; 

(c) in the province of Prince Edward Island, the Supreme Court 
:of Judicature of the province; 

( d) in the provinces of Manitoba and Saskatchewan, the Court 
-0f King's Bench of the province; 

(e) in the province of Ontario, the Supreme Court of Ontario; 

(f) in the province of New Brunswick, the King's Bench Division 
of the Supreme Court of the province; 

( g) in the province of Quebec, the Superior Court of the 
province; 

(h) in the Yukon Territory, the Territorial Court of the Yukon 
Territory; and 

(i) in the Northwest Territories, a stipendiary magistrate. 

U) The several courts of appeal throughout Canada, within their 
respective jurisdictions, are invested with power and jurisdiction at law 
and in equity, according to their ordinary procedures, e:is,cept as varied 
by this Act or General Rules, to hear and determine appeals from the 
courts vested with original jurisdiction under this Act. 

( 3) The Supreme Court of Canada likewise has jurisdiction to hear 
and to decide according to its· ordinary procedure any appeal so per~ 
mitted and to award costs. 

Subsec. (1) corresponds to sec. 152 (1) of the former Act. 
Subsec. (2) corresponds to sec. 152 (3) ( 4) of the former Act. 
See Bankruptcy Rules 62-64. 
Subsec. (3) corresponds to sec. 174(3) of the former Act. There 

is no change. 
See Bankruptcy Rules 65, 66. 

(1) Inherent jurisdiction of the Bankruptcy Court: See In re 
Loxtave Buildings of Can., Ltd., 25 C.B.R. 22 (Sask.)! 

In In re Tlustie, 3 C.B.R. 654 (Ont.), Holmested, K.C., Regis­
trar, pointed out that for the purpose of carrying out the Act 
there must be deemed to be vested in the court the pecessary 
power and jurisdiction to authorize and sanction acts necessary 
to be done by the trustee for the due administration and protec­
tion of the estate, even though there be no specific provision in 
the Act conferring such power and jurisdiction. · 

The court in its bankruptcy jurisdiction is a court of equity 
and may, under certain circumstances, give equitable relief to 
suitors entitled thereto in proceedings in bankruptcy: In re' Gold 
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Medal Mfg. Co.) 8 C.B.R. 39; 169 (Ont.); In re Heron; Ex parte 
Robertson) 15 C.B.R. 39, at 51 (Ont.). 

In In re Kwong Tai Chong Co.) 3 C.B.R. 1 (B.C.), it was pointed 
out that the Bankruptcy Court was the inheritor of the joint 
principles of equity and common law, and had the power of those 
courts, one of which was the inherent power over costs, subject 
only to legislative reconstruction, and therefore there was juris­
diction in the court to award costs against the bankruptcy trustee 
of his unsuccessful opposition to an appeal where he intervened. 

' This section invests the Bankruptcy Court with such juris­
diction at law and in equity as will enable it to exercise original, 
auxiliary and ancillary jurisdiction in bankruptcy and in all other 
proceedings authorized by the Act; but its jurisdiction is confined 
to the administration by a trustee of an insotyent's estate, that 
is, an estate brought into the Bankruptcy Court for administra­
tion, and it does not apply to persons or matters outside of the 
Act: In re Reynolds; Ex parte Thistle, 10 C.B.R. 127 (Ont.). 

As to jurisdiction of Bankruptcy Court where litigation con­
cerned assets not forming part of the estate in bankruptcy: In re 
Halikas, 25 C.B.R. 67 (Que.). 

If a question arises which is outside the administration of a 
bankrupt estate and which only affects third parties, the proceed­
ings should not be brought before the Bankruptcy Court but the 
usual procedure of the courts should be followed (see Re Frost) 
[1899] 2 Q.B. 50, 68 L.J.Q.B. 663). But where the result would 
have been binding upon the trustee in bankruptcy and his action 
in following the decision would have been justified and protected, 
and where all parties affected were brought before the Bank­
ruptcy Court, it was held that in view of secs. 42 [now 12 (1)] 
and 84 [now 15] of the Act, the .proceedings were properly 
brought before the Bankruptcy Court. It was held further, that 
where the facts were simple the court might decide matters in­
volving rights as between creditors and their assigns in bank­
ruptcy proceedings: Re Maple Leaf Fruit Co. (1949), 30 C.B.R. 
23 (N.S.). 

Jurisdiction of Bankruptcy Court where matter at issue be­
tween trustee and debtor's wife not a matter in bankruptcy but 
a matter of property and civil rights: In re Lofsky) 28 C.B.R. 
164 (Ont.). 

Whether jurisdiction in Bankruptcy Court to make declaration 
as to rights of adverse claimants to certain property of debtor: 
In re Maritime Mining Co.; Ex parte F. P. Weaver Coal Co., 21 
C.B.R. 319 (N.B.). 

Where no assignment has been made the court has no juris­
diction to determine the ownership of property in dispute between 
a debtor and one of his creditors:In re Geller Bros.) 4 C.B.R. 108 
(Ont.). 

In In re Sternberg; Ex parte Triefus & Stripp) Ltd., 4 C.B.R. 
528, 5 C.B.R. 237 and 5 C.B.R. 608 (Ont.), it was held that where 
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COMPANIES' CREDITORS ARRANGEMENT ACT 9:11 

There is a danger in CCAA proceedings that sympathy for a well­
intentioned debtor and a concern for the continuing employment of its workforce 
may create a temptation to overlook the need for good faith. 

Good faith in CCAA proceedings usually involves questions of fairness to 
creditors, commercial morality and going beyond the perspective which the 
statute is intended to operate. To permit good faith to be "the gatekeeper of the 
equity court", the court is given a wide discretion. This often involves the 
consideration of such equitable maxims as: (I) "He who seeks equity must do 
equity"; (2) "He who comes to equity must come with clean hands"; (3) 
"Equality is equity"; and (4) "Equity regards the intent, not the form". 

The Act only mentions "good faith" once and that is ins. 11 where it states 
that the comt shall not make an order staying proceedings unless the applicant 
satisfies the court that it is acting in good faith and with d4e diligence. However, 
the inclusion of the words "good faith" in s. 11 adds nothing as good faith is 
always necessary, particularly in a court of equity. The mere fact, however, that 
the words "good faith" or "bona fide" do not appear elsewhere in the Act does 
not mean that a court does not have the obligation or right to raise the question 
of good faith. 4 This was confirmed by the Supreme Court of Canada in Century 
Services Inc. v. Canada (Attorney General) .4a The court held as follows: 

The CCAA also explicitly provides for certain orders. Both an order made on an 
initial application and an order on subsequent applications may stay, restrain, or 
prohibit existing or new proceedings against the debtor. The burden is on the applicant 
to satisfy the court that the order is appropriate in the circumstances and that the 
applicant has been acting in good faith and with due diligence ... 

The general language of the CCAA should not be read as being restricted by the 1· \ 

availability of more specific orders. However, the requirements of appropriateness, good 
faith, and due diligence are baseline considerations that a court should always bear in 
mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by 
inquiring whether the order sought advances the policy objectives underlying the CCAA. 
The question is whether the order will usefully further efforts to achieve the remedial 
purpose of the CCAA - avoiding the social and economic losses resulting from 
liquidation of an insolvent company. I would add that appropriateness extends not only 
to the purpose of the order, but also to the means it employs. Courts should be mindful 
that chances for successful reorganizations are enhanced where participants achieve 
common ground and all stakeholders are treated as advantageously and fairly as the 
circumstances permit. 

Good faith is a factor that courts may use to determine whether or not to 
direct meetings of creditors to be called lo permit a debtor to submit a proposed 
an·angement to them, whether or not to order a stay of proceedings against the 
debtor by creditors, whether or not to permit late filing of claims by creditors, 
and whether or not to sanction an arrangement approved by the creditors. 5 The 
statute is not imperative that meetings be directed, proceedings be stayed, claims 
bar dates be extended5

a or approved aITangements be sanctioned. The exercise of 
the discretion by the court in this regard will be based on the facts, guided by the 
law and its intent and by what is just and proper under the circumstances. 

9-29 August 2011 
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9:11 DEBT RESTRUCTURING 

A court, for example, may refuse to direct that meetings of creditors be 
held if the proceedings are not commenced in good faith. Evidence of lack of 
good faith could be: the financial condition of the debtor is hopeless and there 
is a lack of any reasonable prospects for its economic rehabilitation; the 
proceedings appear to have commenced merely to "stall" creditors with the 
hope that something will come along; the debtor sought to become qualified 
under the Act through the creation of obligations that became claims of 
questionable validity, the proposed arrangement has no substantial benefit to 
creditors and seems designed primarily to protect and benefit the owners and 
management;6 a meeting to consider the arrangement would serve no useful 
purpose / in that there is little possibility of obtaining some m'easure of success 
as there is no or very little chance that the creditors would accept the 
arrangement; 8 the debtor has made an earlier arrangement under the Act,9 or 
has failed to make a full disclosure of the facts and circumstances bearing 
upon the provisions of the order requested and upon which a court might 
exercise its discretion. 10 To order a meeting in any of these circumstances 
could be unfair to creditors 11 who in equity are the cestui que trust of the 
property of an insolvent debtor and would be an abuse of the proceedings 
contemplated by the Act. 

Evading an Act of Parliament or so arranging one's affairs to come within a 
statute sometimes has been criticized as showing a lack of good faith, but as 
Lord Cranworth L.C. once said: 12 

... I never understand what is meant by evading an Act of Parliament. Either you are 
within the Act or you are not; if you arc not within it, you are right; if you are within it, 
the course is clear, and it cannot be said that you are not within it because the very words 
of the Act may not have been violated. 

This may be correct when a right bestowed by a statute is imperative. 
However, if a right depends upon a discretion, the manner that an applicant got 
within the terms of a statute may be a relevant factor in exercising the discretion. 

The 1952 amendments to the CCAA restricted its application to a debtor 
company that had an outstanding issue of secured or unsecured bonds issued 
under a trust deed, or other instrument running in favour of a trustee, and where 
the arrangement proposed included a compromise or arrangement between the 
debtor company and the holders of an issue of that debt. 

During the 1980s many debtor companies, with secured but no public debt, 
which needed to restructure their debts found that they could not use the 
proposal provisions of the Bankruptcy and Insolvency Act, as they did not apply 
to secured creditors until the 1992 amendments, and they could not use the 
CCAA as they did not have any public debt. As a result, resort was made to 
"sham" debentures and "instant trust deeds" to come within the definition of a 
debtor company pennitted to use the CCAA. It would seem to be not to be 
within the spirit and intent of the Act to have a debtor create a sham issue of 
public debt through an "instant trust deed" to qualify itself to use the CCAA, 
which would not otherwise be available to it and, then, before the ink is dry on 

www .canadalawbook.ca 9-30 
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COMPANIES' CREDITORS ARRANGEMENT ACT 9:11 

Creditors Arrangement Act" (1989), 15 C.B.L.J. 89. 
4a. [2010] 3 S.C.R. 379, 72 C.B.R. (5th) 170 sub nom. Ted Leroy Trucking Lid. (Re), at paras. 

69-70. 
5. In the United States, good faith is necessary to maintain an order staying proceedings, where a 

proceeding was not commenced in good faith an automatic stay was vacated: Lillie Creek 
Development Co. (Re), 779 F.2d 1068, 13 C.B.C. 2d 1231 (U.S.C.A., 5th Cir., 1986); 
Albany Partners Ltd. (Re), 749 F.2d 670, 12 C.B.C. 2d 244 (U.S.C.A., 11th Cir., 1984). 

5a. See 9:1904A, "Late Claims", infra. 
6. Urse! Investments Ltd. (Re) (1990), 2 C.B.R. (3d) 260 (Sask. Q.B.), appeal to Sask. C.A. 

abandoned. 
7. Cove (Re), [1990] I All E.R. 949 (Ch. D.). 
8. Nova Metal Products Ltd. v. Comiskey (Trustee of) (1990), I C.B.R. (3d) IOI, I O.R. (3d) 

289 sub nom. Elan Corp. v. Comiskey (C.A.); Cove (Re), suprc!. 
9. Norseman Products Ltd. (Re) (1950), 30 C.B.R. 71, [1950] O.W.N. 81 (S.C.). This and 

other cases held that the statute only gave one chance to a debtor to use the Act. This would 
not seem correct, but the fact that the debtor had previously used the statute is a significant 
fact upon which the court relies when considering whether to exercise its discretion. 

10. Jax Marine Pty. Lid. and Companies Act (Re), [1967] I N.S.W.L.R. 145, at p. 146. 
11. Norseman Products Ltd. (Re), supra, endnote 9. 
12. Edwards v. Hall (1855), 6 De G.M. & G. 74 at p. 89, 43 E.R. 1158 at p. 1164 (L.C.). 
12a. Re Metcalfe & Mansfield Alternative Investments II Corp. (2008), 42 C.B.R. (5th) 90, 45 

B.L.R. (4th) 201, sub nom. ATB Financial v. Metcalfe & Mansfield Alternative Investments 
fl Corp. (Ont. S.C.J. (Comm. List)), at para. 28. 

13. LehndorflGeneral Partner Ltd. (Re) (1993), 17 C.B.R. (3d) 24 at p. 31, 9 B.L.R. (2d) 275 
(Ont. Ct. (Gen. Div.)). 

14. P.R.0. Holdings Ltd. (Re) (1994), 24 C.B.R. (3d) 1 at p. 4, 45 N.B.R. (3d) 7 (C.A.). 
15. Norm's Hauling Ltd. (Re) (1991), 6 C.B.R. (3d) 16, [1991] 3 W.W.R. 23 (Sask. Q.B.), leave 

to appeal to Sask. C.A. refused February 11, 1991. 
16. Supra, at p. 19 C.B.R. 
17. Supra, Gerwing J.A. stated, in refusing leave, that she would be extremely reluctant to 

interfere with a discretionary judgment of the lower court where prima facie discretion had 
been properly exercised. See Stephanie's Fashions Ltd. (Re) (1990), 1 C.B.R. (3d) 248 
(B.C.S.C.), which held that there was nothing improper in the use of an instant trust deed or 
sham debenture; Banque Royal v. Bftisses d'Acier Novae Inc. (1990), 5 C.B.R. (3d) 140 
(Que. S.C.), which was followed in Philip's Manufacturing Ltd. (Re) (1991), 9 C.B.R. (3d) 

(The next page is 9-35) 
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9: 1303 Application to Direct Meetings to Be Held 

In the usual case, there will be a two-step procedure to commence 
proceedings. An initial application, discussed in 9:1302, supra, is made in which 
the court will be asked to fix a date for a plan to be filed and to order a stay of 
proceedings. A stay of proceedings is discussed in 9:14, infra. The second step, 
which is incorporated into the first step where proceedings have been 
commenced by filing a plan, is to apply to the court to direct meetings to be 
held for those affected by the plan in order to consider it. 

An application to direct meetings to be held to consider a plan of 
compromise or arrangement is made in a "summary" way by petition, by 
originating summons or by notice of motion in accordance with the practice of 
the court in which the application is made. 1 The application will be supported by 
an affidavit and, where there is a monitor, by a report of the monitor. 

The affidavit, if the court has not made a declaration that the debtor is a 
corporation to which the CCAA applies, should depose to such facts as will 
demonstrate that the debtor company is qualified to use the Act. This will 
include a list of provable claims totalling in excess of five million dollars and a 
statement that the application is made in good faith and that the proposed plan is 

'"· 1· fair and reasonable.
2 

There should be full disclosure of all relevant facts and 
t circumstances that will assist the court in the exercise of its discretion to give 
I directions respecting the holding of meetings of those affected by the plan. 3 This 

will include a history of how the debtor got into financial difficulty and how the 
proposed plan is expected to tum around its affairs. 

The proposed plan of compromise or arrangement should be attached as a 
schedule to the affidavit, which should explain the nature of the compromise or 
arrangement, the classes to be affected and how they will be affected. The time 
and place of the meeting should be proposed and a chairman and an alternate 
nominated to preside over each meeting and to report the result to the court. The 
method of notifying creditors should be suggested and, if advertising is 
proposed, the various newspapers in which notices are suggested to be published 
and the time and number of publications also should be described. Forms of 
notices and advertisements are often attached to the affidavits as schedules, as 
well as proposed forms of proxies. Court approval of the same will be requested. 
The court also might settle the form of a proof and how it should be filed. 
Reference to any other matter in respect of which the court will be requested to 
give directions should be included in the affidavit. 

If a monitor has been appointed it will usually file a report on the state of 
the company's business and financial affairs containing prescribed information. 4 

This will assist the court in the exe~cise of its discretion. 
If the debtor company has commenced proceedings by filing a plan but 

would like more time to negotiate with creditors and possibly to amend the plan, 
it might consider requesting the court to extend the date of the meetings as far as 
possible. This will give time, if needed, to amend the plan and to apply to the 

9-54 
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COMPANIES' CREDITORS ARRANGEMENT ACT 9:1304 

definite conflict between the debtor and principal creditor or the plan is unlikely 
to succeed, permission to call a meeting of creditors to consider it will be 
denied.7 

There is no requirement under the Act that all proposed plans of 
arrangement be put before the meetings of creditors and shareholders for their 
consideration particularly if the plan is doomed to failure. 8 

NOTES 
I. CCAA, s. 10. 
2. See 9:11, supra, for a discussion of the necessity of good faith. 
3. Langley's Lid. (Re) [1938] 3 D.L.R. 230, [1938] O.R. 123 at p. 132 (C.A.); 229531 B.C. 

Ltd. (Re) (1989), 72 C.B.R. (N.S.) 310 (B.C.S.C.). 
4. Northland Properties Ltd. (Re) (1988), 69 C.B.R. (N.S.) 266, 29 B.C.L.R. (2d) 257 (S.C.). 
5. Langley's Ltd. (Re), endnote 3, supra. 
6. Bargain Haro!ds Discount v. Paribas Bank of Canada (1992), 10 C.B.R. (3d) 23, 7 O.R. (3d) 

362 (Gen. Div.). 
7. Urse! Investments Ltd. (Re), (1990), 2 C.B.R. (3d) 260 (Sask. Q.B.) (appeal to Sask. C.A. 

abandoned). (A liquidation plan that benefited only the debtor and was to the detriment of the 
creditors was held to be contrary to the object and purpose of the Act.) See also First 
Treasury Financial Inc. v. Cango Petroleum Inc. (1991), 3 C.B.R. (3d) 232, 78 D.L.R. (4th) 
585 (Ont. Ct. (Gen. Div.)), per Austin J. (the plan was unlikely to succeed); Diemaster Tool 
Inc. v. Zukov (1991), 3 C.B.R. (3d) 133 (Ont. Ct. (Gen. Div.)); Nova Metal Products Inc. v. 
Comiskey (Trustee of) (1990), I C.B.R. (3d) IOI, I O.R. (3d) 289 sub nom. E/an Corp. v. 
Comiskey (C.A.) (major secured creditor whose indebtedness accounted for 99.8% of the 
secured debt which opposed the proposed arrangement). Bargain Haro/ds Discount v. 
Paribas Bank of Canada, supra (there was no reasonable prospect of the debtor being able to 
devise a plan which would meet the approval requirements of the Act. The debtor did not 
know the precise nature of the problem which caused its present financial circumstances. It 
had no specific idea how its operations could be salvaged. It needed further borrowings to 
continue business and no source for funds was suggested. It had failed and abandoned efforts 
to raise equity and there was a complete lack of confidence in management), and see 9:10, 
"Companies Qualified to Use the CCAA", supra. 

8. Royal Bank v. Fracmaster Ltd. (1999), 11 C.B.R. (4th) 230 (Alta. C.A.). 

9:1304 Notice to Creditors 

The order of the court directing meetings of creditors to be held to consider 
a proposed plan of compromise or arrangement will direct that notice of the 
meetings and appended material, such as an information circular which would 
include the proposed plan, proof of claim and a form of proxy, be served upon 
all creditors affected by the proposed plan. The order will specify the length of 
the notice to be given and how the notice is to be served. As a rule, notice will be 
by mail to known creditors and by publication of the notice in a newspaper to 
unknown or unidentified creditors such as unregistered debenture holders. 

Notice of the application to sanction the plan if accepted by the creditors 
usually will be given at the same time as the notice of the meetings of creditors. 
The court will direct how the notice of the application will be given. This is 
usually by way of the information circular and by an announcement at the 
meetings. 
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places the creditors in different classes, the proper way to challenge the classification of 
creditors is by way of appeal of the initial order. 
Hellenic and General Trust Ltd. (Re), supra, endnote 31 ("vendors consulting together with 
a view to their common interest in an offer made by a purchaser would look askance of the 
presence among them of a wholly owned subsidiary of the purchaser"). 
Commenting on the recent amendments in Re SemCanada Crude Co., supra, endnote 29e, at 
para. 45, Romaine J. noted that these "factors do not change in any material way the factors 
that hav'e been identified in the case law". 

9:1203 Directors 

A compromise or arrangement made in respect of a debtor company may 
include in its terms provision for the compromise of claims against directors of 
the company that arose before the commencement of proceedings under the Act 
and that relate to the obligations of the company where the directors are by law 
liable in their capacity as directors for the payment of such obligations. 1 

A provision for the compromise of claims against directors, however, may 
not include claims that: (a) relate to contractual rights of one or more creditors; 
or (b) are based on allegations of misrepresentation made by directors to 
creditors or of wrongful or oppressive conduct of directors.2 In Re Canadian 
Airlines Corp.,3 the plan of arrangement made provision for the release of 
claims against directors but did not include this exception created by s. 5.1(2) 
and~.did not make it clear that claims against directors were only released if they 
arose prior to the date of the commenyement of the CCAA proceedings. On the 
application for sanction of the plan, the court amended the plan by adding the 
words "excluding the claims excepted bys. 5.1(2) of the CCAA" and that claims 
against directors should only be released if they arose prior to the commence­
ment date of the CCAA proceedings. 

The court may declare that a claim against directors shall not be 
compromised if it is satisfied that the compromise would not be fair and 
reasonable in the circumstances.4 In Bluestar Battery Systems International 
Corp. (Re) ,5 Farley J. allowed the claim against directors for unpaid GST to be 
compromised and refused to exercise the discretion under s. 5.1(3). However, 
had Canada Customs and Revenue moved on a more timely basis to prove that it 
was not fair and reasonable to compromise the GST claim, he stated that he may 
have been inclined to find that the claim fell withins. 5.1(3). Farley J. also stated 
in obiter that the language of s. 5.1 was broad enough to allow the "picking and 
choosing" amongst both the directors and the individual claims that may have 
the protection of s. 5.1. 

The protection afforded directors under the provision was also considered 
in NBD Bank, Canada v. Dofasco lnc.6 In the case, the director and parent 
company of the debtor corporation were held to be jointly and severally liable 
for negligent misrepresentations. They argued that allowing them to be 
individually liable would undermine the CCAA process, under which the 
debtor corporation was protected. The plan of arrangement under the CCAA 
contained a provision whereby each creditor released the debtor corporation and 
its directors, officers, employees and advisors from all claims or causes of action 
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Re Langley's Ltd. 
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Counsel: Hon. C. P. Fullerton, K.C., for the Dominion Scottish Investments Ltd., a preferred shareholder, appellant. 

R. C. H Cassels, K.C., for the company, respondent. 

Subject: Insolvency; Corporate and Commercial 

Related Abridgment Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Headnote 

Corporations --- Shareholders - Meetings - Conduct of meeting - Proxies 

Corporations --- Arrangements and compromises - With shareholders 

Corporations --- Arrangements and compromises - With shareholders - Reorganization 

Companies - Compromise or arrangement between a company and its shareholders or any class of them - The 

Companies Act, R.S.O. 1937, ch. 251, sec. 64 - Proxies - Notice to shareholders stated that persons named in form 

of proxy enclosed would vote in favour of arrangement - Suggested modification of proposed arrangement - Inability 

of named proxy holders to vote concerning modification of arrangement - Whether meeting of shareholders adequately 

represented views of the shareholders - Procedure and function of the Court in applications under sec. 64, considered. 

By an order ofMcTague J., dated June 18th, 1937, made pursuant to what is now sec. 64(1) of The Companies Act, R.S.O. 

1937, ch. 251, a meeting of the common and preferred shareholders of Langley's Ltd. was directed to be summoned to 

consider, and, if thought fit, to approve, with or without modification thereof, a proposed compromise or arrangement to be 

made between the company and its shareholders. This order prescribed the form of notice of the meeting to be sent to the 

shareholders but did not prescribe any particular form of proxy. Forms of proxies were however sent to the shareholders 

with the notice. One form of enclosed proxy for preference shareholders contained the names of A or B or C and this form 

of proxy authorized A or B or C to act for and on behalf of the shareholder who signed the proxy in the same manner as 

if the shareholder were personally present at the meeting. But the notice of the meeting stated that A or B or C named in 

this form of proxy would, unless specifically directed to the contra1y, vote in favour of the proposed arrangement. 
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Prior to the meeting an alteration or modification of the proposed arrangement was suggested and was agreed to by A, but 

at the meeting the solicitor for the company advised that any alteration or modification of the proposed arrangement could 

not be voted upon with the proxies from shareholders held by A or B or C; the solicitor advised that, except as to minor 

changes not of substance, these proxies could not be used on a vote for any modification of the proposed arrangement and 

that they could only be used to vote for the proposed arrangement. Thereupon a vote was taken and A voted the proxies 

in favour of the arrangement with the result that three-quarters of the preference shareholders represented at the meeting 

approved the airnngement. 

Subsequently by an order of McTague J. dated September 10th, 1937, made under sec. 64(2) the arrangement approved 

at the meeting of shareholders was sanctioned. 

A dissenting preference shareholder appealed to the Court of Appeal from the order of Mc Tague J., dated September 10th, 

1937, and it was held by the Court of Appeal that the appeal should be allowed and the order ofMcTague J. sanctioning 

the arrangement should be vacated. 

By sec. 64(2) of The Companies Act, if the shareholders or class of shareholders present at the meeting by person or 

proxy by three-quarters of the shares of each class represented agree to the arrangement "either as proposed or as altered 

or modified at such meeting" the arrangement may be sanctioned by a Judge. By virtue of the provisions in the notice to 

the shareholders, A as the holder of proxies was placed in the position that he could not vote the proxies which he held in 

favour of any alteration or modification of the proposed arrangement, although it appeared that, had A been able to do so, 

he would have voted for a modification of the plan. Being advised that he could vote the proxies only for the plan he voted 

them for the plan. In the result therefore the meeting was not one contemplated by the statute since sec. 64(2) contemplates 

an approval of an arrangement "either as proposed or as altered" and there could be no real consideration at the meeting 

of any alteration of the plan. Moreover if the restriction in the notice were considered as a condition precedent to the 

use of a proxy by A, the restriction became part of the proxy and was invalid as contrary to sec. 52( 4) of the Act which 

provides that a proxy shall not contain anything but the appointment of the proxy or a revocation of a former instrument 

appointing the proxy. 

In the result the conduct of the proceedings and the meeting were such that it was impossible for the Comito say that the 

report, presented as the foundation for the order sanctioning the scheme, fairly and adequately represented the views of 

the preference shareholders. Therefore, the order ofMcTague J. sanctioning the arrangement should be vacated. 

Observations by the Court as to the procedure and form of order on an application under sec. 64(1) for an order calling a 

meeting of shareholders to consider a proposed arrangement between a company and its shareholders and as to the duty and 

function of the Court on the subsequent application under sec. 64(2) to sanction the arrangement which has been approved 

by the necessary percentage of each class of shareholders. 

The appeal was heard by Middleton, Masten and Henderson JJ.A. 

Hon. C. P. Fullerton, K.C., for the Dominion Scottish Investments Ltd., a preferred shareholder, appellant. Section 64a was 

added to The Ontario Companies Act, R.S.0. 1927, ch. 218 by sec. 7of1928, 18 Geo. V, ch. 32 (Ont.), and was designed to 

provide for meetings of shareholders to consider compromises, and the regulation of voting thereat. This section is based upon a 

similar section in the English Companies Act and according to the English decisions, great care must be taken at such meetings 

to prevent an organized minority from controlling a disorganized majority: In re English, Scottish and Australian Chartered 

Bank, [1893] 3 Cb. 385, at 396; In re South Durham Steel and Iron Co. Ltd., [1934] Ch. 635, at 657; In re Alabama etc. Ry. 

Co., [ l 89 l] l Ch. 213. The special proxy used at the meeting in the case at bar was obviously designed to prevent the preferred 

shareholders from voting against the scheme proposed by the company. Accordingly it is contra1y to the whole spirit of sec. 

64a and is a violation of sec. 53(4) of The Ontario Companies Act. Reference to In re The Magadi Soda Co., Ltd., [ l 925] W.N. 
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50. In any event the scheme proposed is neither fair nor reasonable in that it allows a solvent company to confiscate the rights 

of preferred shareholders: Re Second Standard Royalties Ltd. (1930), 66 O.L.R. 288; Re Dairy Corporation o(Canada Ltd. 

[1934] O.R. 436; Re Canada Bread Co. Ltd, [1935] O.W.N. 429, 17 C.B.R. 80. 

R. C.H. Cassels, K.C., for the company, respondent, argued that sec. 53(4) of The Ontario Companies Act, R.S.O. 1927, ch. 

218, was not mandatory and that accordingly the special proxy was proper. 

The notice therein was purposely designed to inform the shareholders that if they gave the proxy it could only be voted in 

favour of the plan. Reference to In re Dorman, Long and Co. Ltd, [1934] Ch. 635. Moreover the shareholders were told the 

terms of the plan and also that they could send in any form of proxy that they wished. Once the proxy was given, however, the 

nominee could only vote in favour of the scheme and would be compelled to oppose any alterations. Reference to Re Waxed 

Papers, Ltd, [ 193 7] 2 All E.R. 117 and 481. The scheme itself is perfectly fair and was approved unanimously by the company 

directors and by the learned trial Judge. 

Fullerton, K.C., in reply. 

Middleton J.A.: 

An appeal from an order made by the Honourable Mr. Justice McTague on the 10th September, 1937, under The Ontario 

Companies Act,R.S.O. 1927, ch. 218, sec. 64a, as enacted by 1928, 18 Geo. V, ch. 32, sec. 7, sanctioning an arrangement. The 

appeal is by leave of the learned Judge granted on the 23rd September, 193 7. 

2 Langley's Limited is a company incorporated under The Ontario Companies Act on the 17th day of May, 1929, having 6,000 

shares of preferred stock and 20,000 shares of common stock. In the view that I take of this application it is not necessary that the 

preference given to the 6,000 shares should be detailed. Suffice it to say that the preference is onerous upon the common stock. 

3 The holders of the common stock, desiring to seek relief from a situation deemed by them to be unfair and not in the 

best interest of the company as a whole, prepared a scheme of arrangement propounded by them and approved by a majority 

of a meeting of shareholders of each class and sanctioned by the order appealed from. An appeal is had from this order upon a 

number of grounds but, as indicated, I do not think it necessary to enter upon a discussion of them all. 

4 The statutes governing this application are conveniently found consolidated in the R.S.O. 1937, ch. 251, sec. 64. This 

statute is, of course, not applicable, but in the revision of 1937 the various amendments are set forth in unchanged form. 

5 This statute provides that where an arrangement is proposed between a company and its shareholders or any class of them 

affecting the rights of shareholders or any other class, a Judge of the Supreme Court may order a meeting of the shareholders, 

or of any class of shareholders, to be summoned in such manner as the Judge directs. It is pursuant to this authority that the 

Honourable Mr. Justice McTague made an order summoning a meeting of all the shareholders of the company. 

6 The learned Judge in this order directed a special general meeting of the shareholders of the company to be called by notice 

in the form attached to the order which was thereby approved. The meeting called was one made of all preferred and common 

shareholders, but it was provided that, at the meeting, the arrangement be submitted separately to the holders of preferred stock 

and to the holders of the common shares. The notice annexed provided for the appointment of proxies and provided: 

Any proper form of instrument appointing a proxy may be used but for the convenience of shareholders forms of proxy are 

enclosed herewith. The first of the forms of proxy with respect to preference shares is a proxy in favour of persons who are 

holders of preference shares and who, for the convenience of the preference shareholders, have consented to act as proxies. 

Any notice in their favour will unless specifically directed to the contrary be voted in favour of the said arrangement. The 

first of the forms of proxy with respect to common shares is a proxy in favour of persons who are holders of common 

shares and who, for the convenience of the common shareholders, have consented to act as proxies. Any proxies in their 

favour will unless specifically directed to the contrary be voted in favour of the said arrangement. A preference or common 

shareholder desiring to appoint any other person as his proxy may either complete the second of the said forms of proxy 
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with respect to preference or common shares, as the case may be, or may use any other proper form of instrument for that 

purpose. Any shareholder unable to be present at the meeting may deliver his proxy to the person appointed to represent 

him at such meeting for production thereat or may deposit his proxy at any time prior to the time of the holding of such 

meeting at the office of the company, 241 Spadina Road, Toronto, Ontario. A preference shareholder should appoint as 

proxy only a person who is himself a preference shareholder, and a common shareholder should appoint as proxy only a 

person who is himself a common shareholder. 

7 The meeting was held in due course on the 19th July, 1937. The minutes of the meeting were produced. The solicitor 

of the company stated that, in his opinion, in view of the terms of the notice and of the note appended to the forms of proxy, 

proxies received in favour of the named individuals without any special directions to the contrary could be voted only in favour 

of the arrangement as submitted to the meeting. Minor changes, but not of substance, could be made. Thereupon the motion for 

agreement to the arrangement was declared to be carried upon a show of hands. The solicitor present demanded a poll and a poll 

was then taken of the preference shareholders. The motion was then submitted to the common shareholders, and upon a show 

of hands, the chairman declared it carried. A poll was then demanded and taken of the common shareholders. Scrutineers then 

reported and the chairman declared that three-quarters of the preference shares represented had approved of the arrangement 

and further that three-quarters of the common stock represented had approved of the arrangement. 

8 Pursuant to the terms of the order calling the meeting, the chairman and secretary of the meeting reported the result, stating 

that there were six preference shareholders representing 411 preference shares, and one common shareholder representing I 00 

common shares dissenting from the arrangement. According to an affidavit made by Mr. Langley, the total number of preference 

shares represented in person or by proxy was 4, I 07 shares, and the total number of common shares represented in person or 

by proxy was 15,792 shares. 

9 A motion was made before the Honourable Mr. Justice McTague to approve the arrangement, and on the 10th September, 

1937, an order was made approving it, notice having been given to the dissenting shareholders. Upon this order, the present 

appeal is taken. 

I 0 By the statute already referred to ( 64a(2)) if the shareholders or class of shareholders, as the case may be, present in person 

or by proxy at the meeting by three-quarters of the shares of each class represented agree to the compromise or arrangement 

"either as proposed or as altered or modified at such meeting" the compromise or arrangement may be sanctioned by a Judge. 

11 I have already pointed out (Re Dairy Cmporation of Canada Ltd, [ 1934] O.R. 436) that the functions of a Judge upon 

the preliminary application are merely to provide for the holding of the meeting of the shareholders, or class of shareholders, 

and to provide that notice be given to all concerned. The Judge was not, by the statute, called upon to settle the form of notice 

or to provide for the form of proxies. It is, I think, unwise for him to do so. The statute also calls for separate meetings of the 

different classes of shareholders concerned. Departure from this is not necessarily fatal if proper precautions are taken. The 

danger of holding one meeting of all shareholders and taking a vote thereat of the different classes is quite apparent to anyone 

perusing the decision of Carruth v. Imperial Chemical Industries Ltd, [ 1937] A.C. 707, and the decision of the Court of Appeal 

in [1936] Ch. 587. Unless separate meetings are held it may be impossible to secure full and frank discussion. 

12 A far graver irregularity in this case arose upon the question of proxies. By the circular it was stated that, unless specifically 

directed to the contrary, the proxies given in favour of the named individuals would be voted in favour of the arrangement. 

Prior to the meeting, negotiations had taken place looking to some compromise or, in the words of the statute, an arrangement 

either as proposed or as altered or modified by such meeting. The solicitor present at the meeting advised that the scheme could 

not be voted upon under these proxies in any altered or modified form. This was, in my opinion, a result not contemplated or 

authorized by the statute and vitiates the whole proceedings. The shareholders who were represented by proxy were placed in 

the position that their proxies were bound by the terms of the circular letter and could not vote for any modification or alteration 

of the scheme. The meeting was not such a meeting as was contemplated by the statute. 

13 I refer to In re Dorman, Long and Co. Ltd, [1934] Ch. 635, a case actually decided beforeRe Dairy Co1poration of Canada 

ltd, [1934] O.R. 436, but unknown to me and not reported at that time. The decisions are probably in no way conflicting. I 
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there said, at p. 439, that "there is, I think, the duty imposed upon the Court to criticize the scheme and ascertain whether it 

is in truth fair and reasonable." This has been sometimes misunderstood. I did not intend to say, and I do not think the words 

used fairly mean, that the Court should criticize the reasonableness of the scheme from a business standpoint. What I meant is 

far better explained in the words of Mr. Justice Maugham in the Dorman, Long case, supra, at pp. 655-656, where the duty of 

the Court is explained in a way that altogether commends itself to me. The scheme propounded must scrupulously regard the 

rights of minority shareholders and must under all the circumstances be fair to them. What is fair from a business standpoint 

can generally best be judged by the opinions of business men rather than Judges. In the language of the House of Lords in the 

Carruth case [ 193 7] A.C. 707, the Court must see "that the scheme is fair to both classes of shareholders", not in the sense 

that the scheme is bound to preserve the rights of every individual as they were; there may be a compromise, but it must be 

an honest compromise, and it must be fair. 

14 I also desire to draw attention to the fact that in the Ontario statute there is a provision, which, so far as I know, does 

not exist in the English Act, that a proxy shall not contain anything but the appointment of the proxy. See R.S.O. 1937, ch. 

251, sec. 52(4). In effect the instructions here given to the proxy were taken by the company to limit the right of the proxy to 

vote. This, I think, is contrary to this section. 

15 Another matter that should be mentioned is that the vote taken at the meeting, though not the vote acted upon, was 

by a show of hands. Sec. 52(3) also provides an absent shareholder has not the right to vote on a show of hands. Sec. 64, I 

think, contemplates a meeting at which all those present in person or by proxy shall have the right to vote, and so prohibits 

a vote by a show of hands. 

16 For the reasons given, this resolution was carried by a vote at which absent shareholders voting by proxy were not 

permitted to vote for any altered or modified scheme but only for or against the scheme as propounded. The appeal must be 

allowed and the order vacated. The appellants must be paid their costs of the appeal, but I would not make any order as to 

the costs in the Court below. This order will, of course, be entirely without prejudice to the calling of a further meeting in 

accordance with the provisions of the statute. 

Masten J.A.: 

1 7 This is an appeal by the Dominion-Scottish Investments Ltd., a dissenting holder of preference shares of Langley's 

Limited, from an order made by Mc Tague J. on September 19th, 193 7, pursuant to the provisions of sec. 64a of The Ontario 

Companies Act, R.S.O. 1927, ch. 218, as enacted by 1928, 18 Geo. V, ch. 32, sec. 7, sanctioning an arrangement alleged to 

have been approved by the several classes of shareholders of the company at a special meeting held on July 19th, 1937. The 

special meeting was held in pursuance of an order made by McTague J., and dated the 18th day of June, 1937. 

18 I have had the privilege of reading the reasons for judgment prepared by my brothers Middleton and Henderson, and I 

agree with them that in the result this appeal must be allowed and the order in question vacated. But, as I arrive at that conclusion 

by an approach differing somewhat from that pursued by my brethren, and as the practice and procedure in connection with 

applications of this character is a matter of importance at the present juncture, it seems desirable that I should state fully the 

views which I entertain. 

19 I observe, in the first place, that this is an application under sec. 64a of The Ontario Companies Act (now sec. 64 of 

R.S.O. 1937, ch. 251). Its provisions are in ce1iain respects similar to the provisions of secs. 122 and 123 of The Dominion 

Companies Act, 1934, 24-25 Geo. V, ch. 33 and to The Companies Creditors' Arrangement Act, 1932-33, 23-24 Geo. V, ch. 

36; The Winding-up Act, R.S.C. 1927, ch. 213; sec. 15(i) of The Judicature Act, R.S.O. 1937, ch. 100, and to sec. 153 of the 

English Companies Act, 1929, 19-20 Geo. V, ch. 23, but as these Acts differ in many of their provisions, care is to be exercised 

in applying to sec. 64a the cases decided under them. 

20 In the present case the company is solvent, is not in process of winding-up and the proposed arrangement relates solely 

to alterations in its capital structure and in the respective rights of the several classes of shareholders. 
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21 As pointed out by Maugham J. in Re Dorman, Long & Co., [ 1934] Ch. 635, at p. 655, the first duty of the Court is to see 

that the resolutions of the several classes of shareholders are passed by the statutory majority in accordance with sec. 64a at a 

meeting or meetings duly convened and held, for upon that depends the jurisdiction of the Court to confirm the scheme. 

22 I begin, therefore, with a consideration of the preliminary order made by McTague J., dated the 18th of June, 1937, 

directing a meeting of the shareholders to be summoned. That order provided that a special general meeting of the shareholders 

of the company to be held at the head office of the company on Monday, the 19th day of July, 193 7, should be summoned 

By notice in the form hereto annexed as Schedule 'A' (which form of notice is hereby approved) to be given by mailing 

a copy of the said notice by ordinary mail, postage prepaid, to each holder of the 7 per cent. Cumulative Redeemable 

Convertible Preference Shares and to each holder of Common Shares in the capital stock of the Company at the last address 

appearing on the Register at least twenty days before the holding of such meeting. 

2. And it is further ordered that such meeting may adjourn from time to time and that no notice of any such adjournment 

shall be required to be given. 

3. And it is further ordered that at the said meeting the arrangement referred to in the said notice be submitted separately 

to the holders of the 7 per cent. Cumulative Redeemable Convertible Preference Shares and to the holders of the Common 

Shares in the capital stock of the Company and that a report of such meeting be rendered by the Chairman of such meeting 

and the Secretary thereof in due course. 

23 Subsec. (I) of 64a provides that where such a compromise or arrangement as is here in question is proposed, a Judge 

of the Supreme Court may order a meeting of the shareholders of the company or any class of shareholders, as the case may 

be, "to be summoned in such manner as the said judge directs". These words are of a broad and general character and their 

effect is considered by Maugham J. in the Dorman, Long case, [l 934] Ch. 635, at pp. 658-663. In considering whether under 

the order of the 18th of June, 1937, the meeting of shareholders was effectively summoned, I have perused the observations of 

Maugham J. in the Dorman, Long case at the pages above referred to, and my conclusion is that, while the greatest care should 

be exercised in framing the provisions of the preliminary order calling the meeting, it is undesirable for this Court to limit the 

generality of the words of the statute prescribing that the meeting shall be "summoned in such manner as the said judge directs." 

24 Whether the preliminary order for holding the meeting should be issued ex parte, or whether the Judge ought to direct 

that notice of the application should be served on certain shareholders, is a matter which, in my opinion, should be left to the 

unfettered discretion of the Judge to whom the application is first made. In any case, the affidavits in support of the application 

might well state whether or not the scheme has been discussed with persons representing the class or classes of shareholders 

concerned, and if so, whether the scheme meets with the approval of such persons. 

25 It is perhaps needless to point out that, as in all ex parte applications, the responsibility rests on the applicant to place 

candidly and frankly before the Judge all facts and circumstances bearing on the provisions of the order giving leave to summon 

the meeting or meetings. It should never be overlooked that the preliminary order, the notice to shareholders, the proceedings at 

the meeting or meetings of shareholders and the report of the result of the meetings are all conditions precedent to the sanctioning 

of the scheme when it is ultimately brought before the Court. The responsibility necessarily rests on the applicant of making sure 

that all conditions precedent are observed, that the meeting is effectively summoned, organized and constituted so as effectively 

to transact its business, and that every shareholder affected by the proposed scheme receives such fair, candid and reasonable 

notice of the proposed arrangement as will afford him proper and adequate opportunity for its consideration prior to the meeting. 

26 How far the preliminary order directing the meeting to be summoned should assist the applicant in fulfilling its 

responsibilities must rest in the sound discretion of the Judge before whom the application comes. I think his discretion extends 

to whatever relates to the summoning of the meeting or is fairly incidental to the purposes above stated, but the statute contains 

nothing to give the Court control over the proceedings at the meeting or meetings. 

\ 
! 
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27 In the present case, the order summoning the meeting did not prescribe any particular form of proxy; it merely approved 

of the form of notice calling the meeting. The fact that clauses 2 and 3 of the order purport to deal with the conduct of the 

meeting, does not render the other provisions of the order invalid. The provisions of that notice, so far as they touch the rights 

of preferred shareholders and deal with the subject matter of proxies, are as follows: 

The said meeting is called pursuant to the provisions of an Order made in the Supreme Court of Ontario, pursuant to The 

Companies Act (Ontario) Section 64(a) by Mr. Justice Mc Tague dated Friday, the 18th day of June, 193 7, for the purpose 

of considering and, if thought fit, of passing a resolution or resolutions agreeing with or without alteration or modification 

to the Arrangement endorsed hereon proposed to be made between the Company and its Shareholders. 

The holders of 7 per cent. Cumulative Redeemable Convertible Preference Shares and the holders of Common Shares 

may attend the meeting in person or may be represented thereat by proxy. Any proper form of instrument appointing a 

proxy may be used but for the convenience of Shareholders forms of proxy are enclosed herewith. The first of the forms of 

proxy with respect to Preference Shares is a proxy in favour of persons who are holders of Preference Shares and who, for 

the convenience of the Preference Shareholders, have consented to act as proxies. Any proxies in their favour will unless 

spec{fically directed to the contrary be voted in favour of the said Arrangement. ... A Preference or Common Shareholder 

desiring to appoint any other person as his proxy may either complete the second of the said forms of proxy with respect 

to Preference or Common Shares, as the case may be, or may use any other proper form of instrument for that purpose. 

Any Shareholder unable to be present at the meeting may deliver his proxy to the person appointed to represent him at 

such meeting for production thereat or may deposit his proxy at any time prior to the time of the holding of such meeting 

at the office of the Company, 241 Spadina Road, Toronto, Ontario. 

28 The forms of proxy enclosed with the notice, read as follows: 

Langley's Limited 

Special General Meeting of Shareholders of Langley's Limited to be held on the 19th day of July, 193 7. 

Proxy in respect of 

Preference Shares 

which may be used if Preference Shareholder wishes to appoint Preference Shareholders who have consented to act as 

proxy. 

The undersigned, being the registered holder of 7 per cent. Cumulative Redeemable Convertible Preference shares of the 

par value of $100 each, hereby nominates, constitutes and appoints S. R. Mackellar or, failing him, B. N. Barrett, or, 

failing him, F. 0. Mitchell, proxy of the undersigned to attend the Special General Meeting of Shareholders of Langley's 

Limited to be held on the 19th day of July, 1937, and at any adjournments thereof, and to act thereat for and on behalf 

and in the name of the undersigned in respect of all matters that may come before the meeting in the same manner as the 

undersigned could do if personally present thereat, with full power to such proxy to appoint any substitute or substitutes 

for the purpose aforesaid, the undersigned hereby ratifying and confirming and agreeing to ratify and confirm all that such 

proxy may lawfully do by virtue hereof. 

Witness the hand of the undersigned this ........ day of ....... ., 193 7. 

(Please fill in date) ...... 

Signature of Preference Shareholder 
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Proxy in respect of Preference Shares 

which may be used if Preference Shareholder wishes to appoint some person, other than those whose names are given in 

the above proxy, as his proxy. 

The undersigned, being the registered holder of 7 per cent. Cumulative Redeemable Convertible Preference shares of the 

par value of$100 each, hereby nominates, constitutes and appoints ........ or, failing him, ........ or, failing him, ........ , proxy 

of the undersigned to attend the Special General Meeting of Shareholders of Langley's Limited to be held on the 19th day 

of July, 1937, and at any adjournments thereof, and to act thereat for and on behalf and in the name of the undersigned in 

respect of all matters that may come before the meeting in the same manner as the undersigned could do if personally present 

thereat, with full power to such proxy to appoint any substitute or substitutes for the purpose aforesaid, the undersigned 

hereby ratifying and confirming and agreeing to ratify and confirm all that such proxy may lawfully do by virtue hereof. 

Witness the hand of the undersigned this ........ day of ........ , 1937. 

(Please fill in date) ...... 

Signature of Preference Shareholder 

Any proper form of instrument appointing a proxy may be used, but for the convenience of Preference Shareholders 

the above forms are furnished, either of which will be sufficient. The persons named in the first of the above forms are 

Preference Shareholders who, for the convenience of Preference Shareholders, have consented to act as proxies. Any 

proxies in their favour will, unless specifically directed to the contrary be voted in favour of the Arrangement to be 

submitted to the meeting. 

A Shareholder desiring to appoint any other person as his proxy may either complete the second of the above forms of 

proxy or may use any other proper form of instrument for that purpose. 

In the case of a corporation, the proxy must be under seal or under the hand of some officer duly authorized to sign. 

A Preference Shareholder should only appoint as proxy a person who is a holder of Preference shares. 

29 The shareholder thus had the fullest opportunity of giving whatever kind of proxy he chose and to whom he chose. 

30 Applying the views above expressed to the consideration of the order of Mc Tague J., dated the 18th June, 193 7, to the 

notice of meeting approved thereby and generally to the proceedings anterior to the meeting, I am of the opinion that no objection 

can effectively be taken to the provision of the order as issued, or to the notice, and that the meeting was validly summoned. 

31 I turn next to a consideration of the conduct of the meeting of shareholders held on the 19th day of July, 1937, and to the 

proceedings there taken. The meeting appears to have been constituted and conducted as a joint meeting of all shareholders, 

preferred and common, though, as will appear from the minutes, a separate vote and ballot by each class of shareholders was 

taken regarding the proposed arrangement; but so far as I understand the situation, the motion for adjournment of the meeting 

was voted on promiscuously by all shareholders. Such a proceeding appears to me to be highly undesirable, but having regard 

to the decision of the House of Lords in Carruth v. Imperial Chemical Industries Ltd., [ l 93 7] A .C. 707, no objection having 

been taken by any shareholder at the meeting, I am unable to say that this procedure vitiates the proceedings or renders the 

report invalid. 

32 The minutes of the meeting, so far as they bear on the question before the Court, arc as follows: 

Moved by Mr. G. F. Mayes, seconded by Mr. Vernon G. Gaby that the Arrangement endorsed upon the notice to 

shareholders calling this meeting and initialled for identification by the Chairman and ordered to be spread upon the 
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minutes, be and the same is hereby agreed to and the directors of the Company are hereby authorized to take the necessary 

steps to make the said Arrangement binding upon the Company and its shareholders. 

The Chairman thereupon declared the motion open for discussion. 

Mr. E. J. Bennett complained that the Arrangement was too much in favour of the Common shareholders and accordingly 

it was moved by Mr. E. J. Bennett, seconded by Mr. J. de N. Kennedy as an amendment to the motion that the meeting 

do adjourn to August 25th, 1937, at 2.30 p.m. (Daylight Saving Time) and that a Committee be appointed to consider and 

submit a new Plan, the Committee to consist in part of representatives of the Preference shareholders who are not also 

Common shareholders. 

A general discussion took place. Thereafter the Chairman submitted the amendment to the meeting and upon a show of 

hands declared that the amendment had been lost. 

Mr. E. J. Bennett thereupon demanded a poll on the amendment. 

During the discussion which followed Mr. Crowell, of Messrs. Blake, Lash, Anglin & Cassels, the Solicitors for the 

Company herein, stated that in his opinion, in view of the terms of the notice and of the note appended to the forms of 

proxy, proxies received in favour of the named individuals without any special directions to the contrary could be voted 

only in favour of the Arrangement as submitted to the meeting. Minor changes, but not of substance, could be made. 

Mr. E. J. Bennett withdrew his demand for a poll. 

The motion for agreement to the Arrangement was thereupon submitted to the Preference shareholders and the Chairman 

declared the motion carried upon a show of hands. 

Mr. S. G. Crowell demanded a poll and such demand was seconded by Mr. E. J. Bennett. 

The Scrutineers then distributed ballots and a poll was taken of the Preference shareholders. 

The motion was subsequently submitted to the Common shareholders and upon a show of hands the Chairman declared 

the motion carried. 

Mr. S. G. Crowell demanded a poll and such demand was seconded by Mr. E. J. Bennett. 

The Scrutineers then distributed ballots and a poll was taken of the Common shareholders. 

33 The scrntineers at the meeting reported as follows: 

We, the undersigned Scrutineers appointed by the Shareholders of Langley's Limited at the Special General Meeting of 

the Shareholders of the said Company held on Monday, the 19th day of July, 1937, report as follows: 

(a) That the votes of the 7 per cent. Cumulative Redeemable Convertible Preference Shareholders and of the Common 

Shareholders on the Arrangement were separately taken; 

(b) That the total number of the said Preference Shares represented by Shareholders present in person or by proxy 

was 4,107 shares; 

(e) That on the poll 3,696 of the said Preference Shares held by 173 Shareholders were voted in favour of the resolution 

and 411 of the said Preference Shares held by 6 Shareholders were voted against the resolution. 

( d) That the total number of Common shares represented by Shareholders present in person or by proxy was 15, 792 

shares; 
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( e) That on the poll 15,692 Common shares held by 52 Shareholders were voted in favour of the resolution and I 00 

Common shares held by 1 Shareholder were voted against the resolution. 

Dated at Toronto, Ontario, this 19th day of July, 1937. 

(Sgd.) H. J. Welch 

(Sgd.) A. E. Brown. 

34 The chairman and secretary of the meeting reported: 

7. The Arrangement was submitted separately to the holders of the said Preference Shares of the Company and the holders 

of the said Common Shares of the Company and in each case on a poll duly had was agreed to by the vote of three-fourths 

of the Shareholders of each class represented at the meeting in person or by proxy. 

8. There were dissentient votes on the resolution for the approval of the said Arrangement as follows: 

Votes of 6 Preference Shareholders representing 411 Preference Shares; 

Votes of 1 Common Shareholder representing 100 Common Shares. 

35 At the meeting the bulk of the proxies of preferred shareholders stood in the name ofS. R. Mackellar, one of the directors 

of the company. 

36 On July 16th, 1937, three days before the meeting of shareholders, Mackellar and another director named Barrett, met E. J. 

Bennett representing the present appellant, and a modification of the original arrangement attached to the notice and submitted 

to shareholders was agreed upon between these three parties representing diverse interests, and Mackellar agreed that he would, 

at the meeting of shareholders, vote his proxies in favour of the arrangement as then modified, provided Bennett would do 

likewise, and Bennett then agreed; but at the meeting, Mackellar was advised that, under the terms of the notice, he was bound 

to vote his proxies in favour of the arrangement originally proposed, without any modification. A motion to adjourn the meeting 

till August 25th was then proposed, and defeated, and the original arrangement without modification was approved. 

37 In paragraphs 7 and 8 of the memorandum filed by the appellant in support of his appeal, this procedure is attacked 

in the following words: 

7. The notice of the special general meeting of the shareholders states that any proxies in favour of the shareholders named 

in the upper of the two forms of proxy 'will unless specifically directed to the contrary be voted in favour of the said 

Arrangement.' The forms of proxy sent by the company to its shareholders are very wide in their terms, but there is a 

footnote to the effect that any proxies in favour of the persons named in the upper form 'will unless specifically directed to 

the contrary be voted in favour of the Arrangement.' The said notice and the proxy forms were misleading and are contrary 

to the letter and the spirit of section 64a of the Ontario Companies Act, which expressly provides for the making at the 

meeting of alterations or modifications in an arrangement. 

8. The said forms of proxy are contra1y to the provision of sub-section 4 of section 53 of the Ontario Companies Act that 

they 'shall not contain anything but the appointment of the proxy.' 

38 The answer of the respondent appears at paragraph 4 of their memorandum: 

4. The form of proxy sent by the Company to Preference shareholders was not governed by Section 53 of the Ontario 

Companies Act which is not applicable to class meetings of shareholders called pursuant to an Order made under the 

authority of Section 64a, and a statutory right to vote by proxy being given by Section 64a any general form of proxy 

may be used; alternatively the Company's by-laws dispense with the use of Form 6 in The Companies Act, R.S.O. 1927, 
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ch. 218; alternatively, Section 53 is permissive in its provisions and not mandatory; alternatively the form of proxy used 

contains no provisions forbidden by Section 53. 

39 Subsection 4 of sec. 53 is as follows: 

An instrnment appointing a proxy may be according to Form 6 or such other form as may be prescribed by the by-laws 

of the corporation and shall not contain anything but the appointment of the proxy or a revocation of a former instrument 

appointing a proxy. 

40 I am unable to accede to the argument of the respondent with respect to sec. 53 of The Ontario Companies Act. The section 

appears to me to be entirely general in its terms, and while I have no doubt that it was drawn and passed by the Legislature 

without having in mind such a situation as here exists, nevertheless being general in its terms, I think that we are bound to apply it 

in this case, and to say that the proxy to be given for a vote under 64a is subject to the limitation contained in sec. 53(4), viz., that 

the proxy cannot contain anything but the appointment of the proxy or a revocation of a former instrument appointing a proxy. 

41 That being so, Mackellar was in an embarrassing position. The proxy itself is not irregular on account of the agent to 

vote being named in the form as issued: In re English, Scottish and Australian Chartered Bank, [ J 893 J 3 Ch. 385, at p. 419. 

It is unlimited in its scope, giving to Mackellar full power to act in all respects as the shareholder himself could have done if 

personally present, while at the same time the note appended to the proxy stated that the proxies given to Mackellar (unless 

specifically directed to the contrary) would be voted in favour of the arrangement which was enclosed with the notice. The 

proxy must be taken to have been given upon and subject to that term or condition, and the question then arises whether the 

condition is dependent or independent. In either event the vote given by Mackellar is bad. If dependent and forming a condition 

precedent to the exercise of the power, it becomes part and parcel of the proxy and is bad as being in contravention of the statute, 

thus rendering the proxy itself nugatory and vitiating the vote given under it by Mackellar. 

42 In the alternative, assuming that it is an independent and collateral direction by the shareholder, the ambiguity and conflict 

between the proxy itself and the appended note results, in my opinion, as follows. At the date when the proxy was sent out it 

was the intention of the applicant and, subsequently, of the shareholder, that Mackellar should vote in favour of the arrangement 

appended to the notice of meeting, but as the proxy itself gives full power to Mackellar to vote for any modification that meets 

with his approval in the same way as the giver of the proxy if present might have done, that is, to vote for any modification of 

the original arrangement which he deemed advantageous or desirable, then, as trustee of the power under such a general proxy, 

it was his duty at the meeting to exercise the power in such a way as he deemed in the interest of his cestui que trust. That way 

was to vote for the modified arrangement which he and Barrett had agreed with Bennett on July 16th as a proper and desirable 

modification. He failed to vote it in that way and voted for the original arrangement. 

43 The result is that, in the circumstances as detailed above, the conduct of the meeting and the proceedings taken were such 

that it is impossible for the Court to say that the report presented to it as the foundation of the order to sanction the arrangement, 

fairly and adequately represents the views and wishes of the preference shareholders. 

44 It is a condition precedent to the making of any order sanctioning the arrangement, that the Court should have evidence 

that the result of the proceedings presents to the Court a true representation of the views of the shareholders or the classes of 

shareholders concerned. That condition not having been fulfilled, the Court had no jurisdiction to make the order sanctioning 

the arrangement. 

45 Under these circumstances, it is unnecessary and therefore undesirable for me to consider or pass judgment on the merits 

of the arrangement as being fair or unfair. 

46 With regard to the manner in which the Court should approach the consideration of fairness or unfairness of the 

arrangement, and the general rule to be applied in granting or refusing its sanction, I agree with what has been said by my 

brother Middleton. 
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47 The appeal should be allowed with costs and without prejudice to any new or further proceedings which may hereafter 

be taken 

Henderson J.A.: 

48 I have had the privilege of reading the opinions of my brother Middleton and my brother Masten, and I agree with the 

conclusion which they have reached, and also with the ground upon which that conclusion is based. 

49 Section 64a(2) of The Ontario Companies Act, R.S.O. 1927, ch. 218, as enacted by 1928, 18 Geo. V, ch. 32, sec. 7, 

provides in ce1iain circumstances for the sanction by a Judge of a compromise or arrangement either as proposed or as altered 

or modified at a meeting of shareholders called and held in accordance with the Act. 

50 It appears to me that, as in this case the bulk of the shareholders through their proxies were prevented on the ruling of the 

solicitor for the company from voting for any alteration or modification of the compromise or arrangement as proposed, such 

meeting could not be said to have been held in accordance with the statute. 

51 I agree with what my brother Masten has said, to the effect that it is not desirable to seek to limit the words of the statute 

that a meeting shall be "summoned in such manner as the said Judge directs". The form of order should, I think, be left to the 

discretion of the Judge to whom the preliminary application is made, so that among other things he may determine whether 

it is wise to assume the responsibility of approving the form of notice, the form of proxy and such matters or to leave that 

responsibility upon the solicitor. 

52 I desire to make my view clear with regard to the function of the Court upon an application of this kind, so far as it 

relates to the fairness and reasonableness of the compromise or arrangement itself. It is in the nature of such a proceeding that 

it will alter and affect the respective rights of shareholders and different classes of shareholders, and it appears to me that, 

granted the compromise or arrangement proposed is placed fairly and squarely before the shareholders, the meeting or meetings 

is or are called and conducted in accordance with the provisions of the statute, and that 7 5 per cent. of the shares of each class 

represented agree to the compromise or arrangement, the Court is entitled to sanction it. In such a case the Court is not, in my 

opinion, to substitute its view of what is a fair and reasonable compromise or arrangement for that of the business judgment 

of the shareholders themselves. 

53 As I read the opinions of the learned Judges in Carruth v. Imperial Chemical Industries Ltd., [1937] A.C. 707, and the 

Dorman case, [I. 934] Ch. 635, and the Canadian cases referred to in the opinions of my brethren, this is not in conflict with 
the views there expressed. 

Appeal allowed. 

Fnd of lhrmm'!H 
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Ayer's Ltd., Re (December 9, 1991), (Nfld. T.D.) [unreported] - referred to 

Dairy Corp. of Canada Ltd., Re, [1934] O.R. 436, [1934] 3 D.L.R. 347 (S.C.)- referred to 

Grafton-Fraser Inc. v. Canadian Imperial Bank of Commerce (1992), 11 C.B.R. (3d) 161, 90 D.L.R. (4th) 285 (Ont. 
Gen. Div.) - considered 

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2 
W.W.R. 136 (C.A.) - referred to 

Inducon Development Corp., Re (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.)- referred to 

Keddy Motor Inns Ltd., Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N.S.R. (2d) 246, 
299 A.P.R. 246 (C.A.) - referred to 

Northland Properties Ltd., Re, (sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada) 73 
C.B.R. (N.S.) 195, [1989] 3 W.W.R. 363, 34 B.C.L.R. (2d) 122 (C.A.)- referred to 

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 

41 O.A.C. 282, 1 O.R. (3d) 289 (C.A.)- referred to 

Quintette Coal Ltd., Re (1992), 13 C.B.R. (3d) 146, 68 B.C.L.R. (2d) 219 (S.C.)- referred to 

Silcorp Ltd. v. Canadian Imperial Bank of Commerce (June 26, 1992), Doc. B 152/92 (Ont. Gen. Div.)- referred to 
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Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen. 
Div.)- referred to 

Woodward's Ltd., Re (1993), 20 C.B.R. (3d) 74, 84 B.C.L.R. (2d) 206 (S.C.) - referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36-

s. 6 

Motion for order sanctioning and approving plan of compromise and arrangement. 

R.A. Blair J. (Endorsement): 

This is a motion by the Applicants for an Order pursuant to s. 6 of the CCAA for sanction and approval of the plan of 
compromise and arrangement filed by the Applicants on September 24, 1993, as amended. On that date, I made an Order granting 
the Applicants the protection of a stay of proceedings under the Act, in order to permit them to restructure their operations and 
develop a plan of compromise or arrangement for presentation to their Creditors. 

2 The Plan has now been negotiated and put to meetings of the classes of creditors established under the Sept. 24th Order. 
With certain amendments it has been voted on and approved by creditors of sufficient numbers and in sufficient value amounts 
in each class to meet the requirements of s. 6 of the Act. One creditor, a landlord - 803774 Ontario Limited - opposes the 
sanctioning and approval of the Plan. 

3 In considering whether to sanction a Plan of this sort, the Court must have regard to the following criteria, namely: 

I) whether there has been complete compliance with all statutory requirements; 

2) whether any material filings or procedures have been done or are purported to have been done otherwise than as 
authorized by the CCAA; and, 

3) whether the proposed Plan is fair and reasonable. 

See: Re Dairy Corp. of Canada, [1934] O.R. 436 (S.C.); Re Quintette Coal Ltd. (1992), 13 C.B.R. (3d) 146 (B.C. S.C.). 

4 I am satisfied that this Plan meets the foregoing criteria. The position put forward on behalf of the opposing creditor 

needs to be addressed, however. 

5 As I apprehend the Landlord's position, it is essentially twofold, namely 

a) that the landlord ought to have been placed in a separate class of creditors, and ought not to have been grouped with 
the unsecured creditors, generally; and, 

b) that the Plan purports to terminate the tenancy, and there is no power in the Court under the CCAA to sanction a Plan 

which purports to do so. 

6 Counsel for the opposing creditor advanced an additional argument under the "fairness" criterion to the effect that the 
"new common shares" to be issued under the Plan were not evenly allocated amongst the unsecured creditors, and that Royal 
Bank of Canada ("RBC")- the major creditor, and also a secured creditor for part of its claim - was being favoured. I am 
not persuaded that there is a sufficient tilt in the allocation of these new common shares in favour of RBC to justify the Court 
in interfering with the business decision made by the creditor classes in approving the proposed Plan, as they have done. RBC's 
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co-operation is a sine qua non for the Plan, or any Plan, to work, and it is the only creditor continuing to advance funds to the 

Applicants to finance the proposed re-organization. It does not seem unfair or unreasonable to me that it should receive some 
additional incentive to support the Plan. 

Classification 

7 In the circumstances of this case, it is not, in my view, inappropriate to have classified the landlord in the same class of 
creditors as the unsecured creditors. The landlord's claim has two bases: it is a judgment creditor for approximately $1 million 
as a result of a default judgment obtained against Arm bro Inc. for arrears ofrent; and it has a contingent claim for unliquidated 
damages arising out of the termination of the lease. A landlord has a right of distraint under a lease, but I am told that this right 
is academic for present purposes. Thus, it seems to me that 803774 Ontario Limited is not in a materially different position 
than other unsecured creditors who have either a claim for liquidated damages or an unliquidated claim for damages which is 
contingent or which has crystallized. 

8 There is, in my view, a sufficient community of interest and rights between the Landlord here objecting and the other 
unsecured creditors to warrant their inclusion in the same class of creditors and to avoid an unnecessary fragmentation of 
creditors into an unwieldy patchwork or into a patchwork which may- as it would here - give one creditor an undue advantage 
and influence over the negotiations. The Landlord's claim is sizeable - between $3.5 million and $4.5 million, depending 

I. on whose version prevails - but it is nonetheless relatively insignificant in an overall blanket of approximately $130 million 

in indebtedness. See: Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.); Re 

I Northland Properties Ltd. (sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada) (1989), 73 C.B.R. 
(N.S.) 195 (B.C. C.A.); Re Woodward's Ltd. (1993), 20 C.B.R. (3d) 74 (B.C. S.C.). 

9 There is another factor to be considered at this juncture, as well. The Applicants have been assiduous in their efforts to 
negotiate in good faith and in advance of their Application with all of their creditors - and the opposing creditor falls within 
this category. The Landlord had notice of the Application which was returnable on Sept. 24 and of the Order which was sought, 
including the classification of creditors into three groups: Secured, Unsecured, and RBC. It did not attend and oppose or make 
submissions at that time regarding its classification with the unsecured creditors. It did not avail itself of the "come back" clause 
within the Sept. 24th Order, to raise the issue be fore the creditor's meetings. It did not appeal. In my opinion, one of those 
avenues should have been followed. To await the sanctioning hearing is too late, unless it can be said - which it cannot, in 
this case - that the classification has given rise to a "substantial injustice": Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 
245 (N.S. C.A.). 

Termination of Leases within CCAA Proceedings 

10 This brings me to the second major issue raised on behalf of the objecting creditor, namely that the Court does not have 
the power under the CCAA to sanction or approve a Plan which terminates leases as part of its arrangement. 

11 I do not accept this submission. 

12 The CCAA is broad, remedial legislation, designed to facilitate a re-organization of a debtor company's affairs in a way 
that is in the interests of the company, its creditors and the public. It is to be liberally construed. See: Nova Metal Products 

Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v. Comiskey) (1990), 1 0.R. (3d) 289 (C.A.); Hongkong Bank of Canada 

v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (C.A.). 

13 It is true that there is no specific provision in the CCAA which states openly that the Court has the power to sanction 
the termination of leases. This, I think, is what Houlden J.A. must have been contemplating when he noted, in Grafton-Fraser 

Inc. v. Canadian Imperial Bank a/Commerce (1992), 90 D.L.R. (4th) 285 (Ont. Gen. Div.) [at p. 287], that "[i]t is difficult 
to make a plan of compromise for such a company (a chain of retail clothing stores in rented premises) under the C.C.A.A., 
because there is no way ... to terminate leases and to limit the amount of the claims of landlords." Section 6 of the Act is 
discretionary, however, and provides that "the compromise or arrangement may be sanctioned by the court" - assuming the 
statutory requirements respecting voting have been met, as they have here. There are a number of examples where the Courts 
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have granted their approval to arrangements which involve the repudiation, surrender and ultimate termination of leases -

including, incidentally, Re Grafton-Fraser itself in its ultimate disposition. See also: Sklar-Peppler Furniture Corp. v. Bank 

of Nova Scotia, supra; Re Ayer's Ltd. (unreported, December 9, 1991, Nfld. T.D.); Re Inducon Development Corp. (1992), 8 

C.B.R. (3d) 306 (Ont. Gen. Div.); Si/corp Ltd. v. Canadian Imperial Bank of Commerce (June 26, 1992), Doc. B 152/92 (Ont. 
Gen. Div.) (unreported). I see nothing in principle which precludes a Court from interfering with the rights of a landlord under 

a lease, in the CCAA context, any more than from interfering with the rights of a secured creditor under a security document. 

Both may be sanctioned when the exigencies of the particular re-organization justify such balancing of the prejudices. 

14 In this case the sanction and approval of the Court is warranted, for the reasons I have articulated, and an Order will issue 
to that effect in terms of the draft Order filed on which I have placed my fiat. 

15 In addition, an Order will go directing the Registrar of Deeds to discharge and vacate the registration of certain Instruments 
described in a companion draft Order on which I have placed my fiat, and directing the Sheriff to withdraw certain Writs of 

Seizure and Sale also described therein. This Order is to issue immediately upon the filing of an Affidavit on behalf of the 
Applicants deposing that the conditions to implementation referred to in Article 5.3 of the Plan have been satisfied and that the 

Applicants are proceeding to implement the Plan. The Court office shall issue, enter and return this Order to the Applicants on 
the day on which the Order is presented for signing and entry. 

Llld of Dnrnmcnt 

Motion allowed. 
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Most Negative Treatment: Not followed 

Most Recent Not followed: San Francisco Gifts Ltd., Re 12004 ABQB 705, 2004 CarswellAlta 1241, [2004] A.J. No. 1062, 
134 A.C.W.S. (3d) 239, 42 Alta. L.R. (4th) 352, [2004] A.W.L.D. 579, 359 A.R. 71, 5 C.B.R. (5th) 921 (Alta. Q.B., Sep 28, 2004) 

1992 CarswellOnt 164 
Ontario Court of Justice (General Division) 

Grafton-Fraser Inc. v. Canadian Imperial Bank of Commerce 

1992 CarswellOnt 164, [1992] 0.J. No. 812, 11 C.B.R. (3d) 161, 33 A.C.W.S. (3d) 69, 90 D.L.R. (4th) 285 

Re GRAFfON-FRASER INC.; GRAFfON-FRASER INC. v. CANADIAN 
IMPERIAL BANK OF COMMERCE, ROYAL BANK OF CANADA, BANK OF 
NOVA SCOTIA, HONGKONG BANK OF CANADA, ROYLEASE LIMITED, 
GREYWINDS INVESTMENTS LIMITED, JOAN W. REYNOLDS (Trustee 

of certain Debentures issued by Grafton-Fraser Inc. under a certain 
Trust Deed) and GREYWINDS INVESTMENTS LIMITED in its capacity 

as holder of the Debentures issued pursuant to the said Trust Deed 

Boulden J.A. 

Judgment: April 16, 1992 
Docket: Doc. B378/91 

Counsel: Ward R. Passi, Douglas E. Grundy and Alfred Apps, for applicant, Grafton-Fraser Inc. 
Robert J. Arcand, for Trilea Centres Inc., Cambridge Leaseholds Ltd. and Burnac Corp. 
David E. Baird, Q. C., and Kenneth D. Kraft, for Cadillac Fairview Corp. and Marathon Realty Co. 
Jules N. Berman, Q.C., for Tritor Developments Ltd. 
Peter H. Griffin, for John Forsyth Co. 
Geoffrey Morawetz, for monitor under the plan. 

Subject: Corporate and Commercial; Insolvency 

Related Abridgment Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Headnote 
Corporations --- Arrangements and compromises - Under Companies' Creditors Arrangements Act 

Corporations - Arrangements and compromises - Companies' Creditors Arrangement Act- Classification of creditors 
- Landlords properly placed in separate class - Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

The debtor operated a chain of retail stores in rented premises across the whole of Canada. Pursuant to a previous court 
order, 130 leases had been abandoned. Under the plan, the creditors were divided into three classes: (1) secured creditors, 
(2) landlords, and (3) unsecured creditors. When the plan was put before the court for approval, a large unsecured creditor 
argued that the landlord class should be deleted and that there should only be the two remaining classes, secured and 

unsecured creditors. 

Held: 
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The plan was approved with three classes of creditors. 

It was proper to separate the landlords and the unsecured creditors into two classes. If the landlords were grouped with the 

unsecured creditors, there would be great difficulty in ascertaining the amount of the landlords' claims because of the large 

number ofleases that had been abandoned. With the landlords treated as a separate class, the method of valuing their claims 

would be clearly spelled out and could proceed without difficulty. Furthermore, under the plan the landlords were enjoined 

from exercising the contractual and statutory remedies that they would ordinarily enjoy when a tenant becomes insolvent. 

Motion for directions regarding meeting of creditors. 

Hou/den J.A. (orally): 

For some months I have been endeavouring to keep Grafton-Fraser Inc. ("GFI") in business and to assist it in making a fair 

and realistic plan of compromise under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("C.C.A.A."). The 

first order I made in this matter was on December 23, 1991. At that time I made a stay order under s. 11 of the Act. Paragraph 

6(1) of that order reads as follows: 

6. THIS COURT ORDERS THAT the Applicant be and is hereby authorized: 

(1) to abandon such of its leased store locations and, on seven (7) days notice in writing to the relevant landlord, 

surrender the lease in respect of such store locations and thereby cause the termination of the related lease agreement, 

as and when the Applicant, in its sole discretion, deems appropriate, and to make provision for any consequences 

thereof in the Plan; 

2 As can be seen, para. 6(1) substantially interfered with the rights of landlords and contemplated that when the plan was 

presented, it would make provision for the landlords whose premises had been abandoned. Without para. 6(1), GFI could not 

have continued in business but would have had to declare bankruptcy. 

3 During the time that has elapsed since the making of my original order, one of the landlords, the Cadillac Fairview Corp. 

Ltd. has agreed, together with Glenn Stonehouse, the executive vice-president ofGFI, to invest $6,000,000 in GFI to assist the 

company in carrying on its operations in the event that the plan is accepted by creditors. 

4 The motion before me today is, among other things, to give directions regarding the holding of the meeting of creditors to 

consider the plan. The parties appeared before me last Friday and at that time we were able to resolve all the outstanding issues 

except for one matter, namely, the classification of the unsecured creditors. 

5 Under the plan the creditors are divided into three classes: (1) secured creditors, (2) landlords and (3) unsecured creditors. 

A large unsecured creditor, the John Forsyth Co. Ltd., contends that the landlord class should be deleted and that there should 

be only two classes of creditors, namely, secured creditors and unsecured creditors. 

6 GFI operated a chain of retail clothing stores in rented premises across the whole of Canada. It is difficult to make a plan 

of compromise for such a company under the C.C.A.A., because there is no way, as there is under the Bankruptcy Act, R.S.C. 

1985, c. B-3 or the Winding-up Act, R.S.C. 1985, c. W-11, to terminate leases and to limit the amount of the claims oflandlords. 

7 Under the plan the landlords will be required: 

(a) to accept the repudiation by GFI of leases in connection with premises abandoned by GFI prior to approval of the plan 

in consideration of payments to be made through the period the plan is in effect, if GFI generates sufficient cash flow; 

(b) to grant significant rental concession in respect of certain of the continuing GFI stores, on terms satisfactory to GFI; 

VVV'.~tli::r;,;Next. CANAOA Copyriqht () Thorm;on Reuters Canada Lirnit<:)d or !ts icensors {ex:c!uliino individual court documents). 1'.\il riqril.s reserv0d. 
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( c) to abide by an order to be sought by GFI restricting them, following implementation of the plan, from terminating, 

rescinding or repudiating leases due to the fact that GFI has obtained relief under the Act; and 

( d) to the extent landlords have claims against GFI that arise other than as a result of the repudiation of leases, to accept 

payments in the unsecured creditor class through the period the plan is in effect, if GFI generates sufficient cash flow, in 

a manner that is identical to the treatment of all other unsecured creditors of GFI. 

8 The unsecured creditors of GFI, apart from the landlords, are required to accept a simple compromise of their claims 
against GFI in consideration for payments on account of their compromised claims through the period the plan is in effect, if 

GFI generates sufficient cash flow. They are not required to continue to supply goods or services to GFI, nor are any concessions 
on the pricing or terms for payment of any future supply of goods or services required of them. 

9 I find the argument of the Forsyth Co. that the landlords and unsecured creditors should comprise one class somewhat 

strange, since, on the figures presently available, it appears that unsecured creditors if they remain as a separate class will receive 

a higher dividend than the landlords. The other side of the coin is, however, why do the landlords want to remain as a separate 

class if they could receive a higher dividend by being treated as unsecured creditors? I believe that there are valid reasons for 
the landlords wishing to remain as a separate class and for permitting them to be a separate class under the plan. Section 4 of the 

C.C.A.A. contemplates that there can be separate classes of unsecured creditors. The reasons why I believe that the landlords 

are entitled to be treated as a separate class in this particular plan are the following: 

10 First, if the landlords are grouped with the unsecured creditors there will be great difficulty in ascertaining the amounts 

of their claims. Some 130 leases have been abandoned. I agree with counsel for GFI that the valuation of the claims of the 

landlords of these premises would be a tremendous task. However, under the plan with the landlords being treated as a separate 

class, the method of valuing the claims of the landlords is clearly spelled out and can proceed without difficulty. 

11 Secondly, under the plan, the landlords are enjoined from exercising the contractual and statutory remedies that they would 
ordinarily enjoy where a tenant becomes insolvent. This, I believe, also warrants the landlords being treated as a separate class. 

12 I am, therefore, of the opinion that it is proper in this case to separate the landlords and the unsecured creditors into 

two classes. An order will go approving the plan in its present form for presentation to creditors. The other provisions in the 

draft order, as amended, are also approved. 

13 In the circumstances, there will be no order as to costs. 

End nf Document 

Order accordingly. 
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Court of Queen's Bench of Alberta 

Citation: Re: San Francisco Gifts Ltd. (Companies' Creditors Arrangement Act), 2004 
ABQB 705 

Date: 20040929 
Docket: 0403 00170 
Registry: Edmonton 

IN THE MATTER OF THE OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
1985, C. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SAN FRANCISCO GIFTS LTD. ("SAN FRANCISCO"), SAN FRANCISCO RETAIL GIFTS 
INCORPORATED (PREVIOUSLY CALLED SAN FRANCISCO GIFTS INCORPORATED), 

SAN FRANCISCO GIFT STORES LIMITED, SAN FRANCISCO GIFTS (ATLANTIC) 
LIMITED, SAN FRANCISCO STORES LTD., SAN FRANCISCO GIFTS & NOVELTIES 

INC., SAN FRANCISCO GIFTS & NOVELTY MERCHANDISING CORPORATION 
(PREVIOUSLY CALLED SAN FRANCISCO GIFTS AND NOVELTY CORPORATION), 

SAN FRANCISCO (THE ROCK) LTD. (PREVIOUSLY CALLED SAN FRANCISCO 
NEWFOUNDLAND LTD.) and SAN FRANCISCO RETAIL GIFTS & NOVELTIES LIMITED 

(PREVIOUSLY CALLED SAN FRANCISCO GIFTS & NOVEL TIES LIMITED) 
(COLLECTIVELY "THE COMPANIES") 

INTRODUCTION 

Reasons for Judgment 
of the 

Honourable Madam Justice J.E. Topolniski 

[1] The San Francisco group ofcompanies (San Francisco) obtained Companies' Creditors 
Arrangement Act1 (CCAA) protection on January 7, 2004 under a consolidated Initial Order. The 
Initial Order has been extended and the companies continue in business. They now propose a 
compromise of their debt that is spelled out in a plan of arrangement ("Plan") that has been 

1 R.S.A. 1985, c. C-36, as am. 



Page:2 

circulated to their creditors. Like all CCAA plans of arrangement, this Plan proposes classes of 
creditors for voting purposes. Two-thirds in value and a majority in number of the creditors in 
each class must cast a positive vote for the Plan in order for it to pass muster. If approved, the 
Plan will then be presented to the Court for sanctioning at what is commonly referred to as a 
"fairness hearing".2 These steps have been delayed by the present application. 

[2] The six applicants are landlords (the "objecting landlords") of retail premises in Ontario, 
New Brunswick, Nova Scotia and Newfoundland that were leased to San Francisco. The leases 
were either abandoned by San Francisco before the CCAA proceedings began or were later 
terminated with court approval. The objecting landlords seek to reclassify the creditors of San 
Francisco for purposes of voting on the Plan. They rely on three grounds for their application. 
First, they argue that they should be placed in a separate class because they have distinct legal 
rights, their claims are difficult to value and they are preferred over other creditors in the class. 
Second, they believe that their reclassification is warranted as a result of inequitable treatment of 
certain creditors under the Plan. Third, they seek to ban closely related creditors, or "related 
persons", as that phrase is defined ins. 4 of the Bankruptcy and Insolvency Act3 (BIA), from 
voting on the Plan at all. They submit that, at the very least, related persons should be placed in 
a separate class to prevent them from controlling the creditor vote. 

BACKGROUND 

[3] San Francisco operates a national chain of novelty goods stores. It currently has 450 
employees working from 84 locations. The head office is in Edmonton, Alberta. 

[4] The group of companies is comprised of the operating company San Francisco Gifts Ltd., 
and a number of nominee companies. The operating company, which is 100 percent owned by 
Laurier Investments Corp. ("Laurier"), holds all of the group's assets. In turn, Laurier is 100 
percent owned by Barry Slawsky ("Slawsky''), the driving force behind the companies. He is the 
president and sole director of virtually all of the companies, and is one of the companies' two 
secured creditors, the other being Laurier. The nominee companies are hollow shells 
incorporated for the sole purpose of leasing premises. 

[ 5] The Monitor reports that the reviews by its counsel of Slaw sky and Lauri er' s security 
documents "do not indicate any deficiencies in the security position" and that the combined book 
value of their loans to the companies is $9,767,000.00. San Francisco's debt at the date of the 

2 The considerations at this hearing are typically whether there has been strict 
compliance with statutory requirements, whether any unauthorized acts have occurred, and 
whether the plan is fair and reasonable: see Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 
(Ont. Ct. (Gen.Div.)). 

3 R.S.C. 1985, c. B-3, as am. 
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Initial Order was $5,300,000.00, not including any unsecured deficiency claims by the secured 
creditors. There are 1183 creditors in total. 

[6] Like many consolidated CCAA plans of arrangement, this Plan contemplates the 
compromise of all of the participant companies' debts from one pool of assets. The Plan places 
all non-governmental unsecured creditors into one class and proposes a compromise payment of 
roughly $.10 on the dollar by dividing $500,000 between all unsecured creditors in this class on 
a pro rata basis, after payment of the first $200.00 of each proven claim. The Plan also provides 
that Slawsky and Laurier's claims will survive the reorganization. They are defined in the Plan 
as "unaffected creditors" who will not share in the payment to creditors. They may, however, 
value their security and vote as unsecured creditors for their deficiency claims. 

[7] There is little common ground between the parties on this application, except for their 
ready recognition that a separate landlords' class will secure its members the power to veto the 
creditor vote. 

ANALYSIS 

Classification of Creditors Generally 

[8] The CCAA does not direct how creditors should be classified for voting purposes. It does 
nothing more than define what a secured versus an unsecured creditor is4 and specify that a plan 
of arrangement must be approved by the various classes of creditors affected by it.5 However, a 
"commonality of interest" test and well-defined guidelines for classification have been set out in 
the case law. 

[9] In Sovereign Life Assurance Co. v. Dodd,6 Lord Esher M.R. articulated the rationale for 
the commonality of interest test: 

.. .It seems plain that we must give such a meaning to the term "class" that will 
prevent the section being so worked as to prevent a confiscation and injustice, and 
that it must be confined to those persons whose rights are not so dissimilar as to 
make it impossible for them to consult together with a view to their common 
interest. 

4 CCAA, s. 2. 

5 CCAA, s. 6. 

6 Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573 at 583 (C.A.). 
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[l O] The objecting landlords focus their argument on the two themes in this passage: the need 
for meaningful consultation between class members, something the objecting landlords say will 
not occur because their rights are different from other creditors in the proposed class; and 
avoidance of injustice by "confiscation ofrights", something the objecting landlords say is 
preordained ifthere is no reclassification. 

[ 11] The commonality of interest test has evolved over time and now invo Ives application of 
the following guidelines that were neatly summarized by Paperny J. (as she then was) in 
Resurgence Asset Management LLS v. Canadian Airlines Corp. ("Canadian Airlines")7: 

1. Commonality of interest should be viewed based on the non-fragmentation 
test, 8 not on an identity of interest test . 

2. The interests to be considered are the legal interests that a creditor holds 
qua creditor in relationship to the debtor prior to and under the Plan as 
well as on liquidation. 

3. The commonality of interests should be viewed purposively, bearing in 
mind that the object of the CCAA, namely to facilitate reorganizations if 
possible. 

7 Resurgence Asset Management LLS v. Canadian Airlines Corp. (1990), 19 C.B.R. 
(4th) 12 (Alta. Q.B.), leave to appeal denied (1990) 19 C.B.R. (4th) 33 (Alta. C.A.), cited in the 
Court of Appeal's subsequent decision in Canadian Airlines (2000), 261 A.R. 120, 2000 ABCA 
149 at para. 27: see also Sklar-Peppler Furniture Corp v. Bank of Nova Scotia (1991 ), 86 
D.L.R. (4th) 621, 8 C.B.R. (3d) 312 (Ont. Ct. Gen. Div.)). 

8 "Non-fragmentation" means that a multiplicity of classes should be avoided if possible. 
The notion was first expressed in the Canadian context in Noreen Energy Resources v. 
Oakwood Petroleums Ltd. (1988), 72 C.B.R. 20 (Alta. Q.B.), but does not appear to have gained 
wide acceptance until 1993 when Re Woodward's Ltd. (1993), 20 C.B.R. (3d) 74 at 81 
(B.C.S.C.) was decided. There were five creditor groups in Re Woodward's, including one 
group of landlords of abandoned premises and another of creditors holding cross-corporate 
guarantees or joint covenants, which sought separate classes. The court ruled that, given there 
was sufficient commonality of interest among the general body of creditors and the applicant 
landlords, a separate class was unwarranted. Tysoe J. rejected the landlords' proposition that 
their legal interests differed from that of the other creditors in that repudiation of an anchor 
tenant's lease would cause the landlord to be in breach of other tenant obligations. He did, 
however, order a separate class for the holders of cross-corporate guarantees, observing that their 
unique rights were "confiscated without compensation" under the plan. Interestingly, Tysoe J. 
rejected the suggestion that the issue be dealt with at the fairness hearing because he was 
convinced that the scheme was so unfair that he would refuse to sanction a successful outcome, 
rendering the creditors' vote pointless. 
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4. In placing a broad and purposive interpretation on the CCAA, the Court 
should be careful to resist classification approaches that would potentially 
jeopardize viable Plans. 

5. Absent bad faith, the motivations ofcreditors to approve or disapprove [of 
the Plan] are irrelevant. 

6. The requirement of creditors being able to consult together means being 
able to assess their legal entitlement as creditors before or after the Plan in 
a similar manner. 

To this pithy list, I would add the following considerations: 

(i) Since the CCAA is to be given a liberal and flexible interpretation, 
classification hearings should be dealt with on a fact specific basis and the 
court should avoid rigid rules of general application.9 

(ii) In determining commonality of interests, the court should also consider 
factors like the plan's treatment of creditors, the business situation of the 
creditors, and the practical effect on them of a failure of the plan. Jo 

Landlord Classifications Generally 

[13] The objecting landlords rely on the affidavit of Walter R. Stevenson, a Toronto lawyer 
who acts for them. I find it odd that counsel for a party would swear an affidavit in support of his 
client's motion. It is a risky proposition that is strongly discouraged in this Court. In any event, 
Mr. Stevenson deposes that he has thirteen years of experience representing clients in insolvency 
matters. He says that he has been involved in nine cases where national tenants abandoned 
leased premises and their landlords were placed in a separate class. Presumably, all of this 
information was intended to persuade me that a separate landlord class is now or should be the 
norm. It does not. 

[14] Mr. Stevenson's list is not, nor does it purport to be, an exhaustive review of 
classifications in multi-location CCAA restructurings across Canada. Further, he provides no 
insight as to whether it was the debtor company or the court which decided that a separate class 
was appropriate in each of the cases to which he referred. Nor does not provide any information 
as to why a particular classification decision was made in the first place. There may be valid 
reasons for a debtor to segregate landlords. For example, in Grafton-Fraser Inc. v. Canadian 

9 Re Fairview Industries Ltd. (1991), 109 N.S.R. (2d) 32, 11 C.B.R. (3d) 71 (S.C.T.D.). 

Jo Re Woodward's at p. 81. 

\ 
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Imperial Bank of Commerce, 11 the court refused to disturb a separate class proposed by the 
debtor company for 130 landlords. A landlord in that case was funding the Plan. 

[15] Grafton-Fraser is cited as authority for the general proposition that landlords should be 
entitled to a separate class. In his briefreasons, Houlden J. indicated that he was allowing the 
separate class to remain on the basis that, as compared to other creditors, landlords would have 
difficulty valuing their claims and would be enjoined from exercising the contractual and 
statutory claims that they would ordinarily enjoy on a tenant's insolvency. Grafton-Fraser, like 
all CCAA cases, was doubtless decided on its facts. It was considered, but not applied, in Re 
Woodward's, a case that brought widespread attention to the non-fragmentation and contextual 
approach in classification. 12 

[16] Landlords are not entitled to a separate class simply because of who they are. There must 
be sufficient evidence that their claims are materially different from the claims of other creditors 
in the class to warrant that. To find otherwise would require that I ignore the contextual and 
non-fragmentation approach (which I observe does not appear to have firmly take hold until after 
Grafton-Fraser was decided), and give excessive power to one creditor group in relation to a 
plan of arrangement designed for the benefit of all of the creditors. This concern was expressed 
by Borins J. in Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia 13 in dismissing a 
landlord's plea for a separate class so that it's intended negative vote would not be fruitless. A 
similar caution was voiced by Blair J. in Re Ambro Enterprises Inc. 14

• He too found that a 
separate class for landlords was unwarranted in that case. 

Distinct Legal Rights and Valuation Issues 

[17] Depending on their particular circumstances, the objecting landlords assert that they have 
one or more of three distinct legal rights that will be eroded or confiscated if they are 
unsuccessful in their application: (1) the right to follow and seize assets removed from 
abandoned premises; (2) the right to claim damages against any person who aided the tenant in 
clandestinely removing goods from their reach; and (3) the right to terminate a lease for default 
under what is commonly called an "insolvency clause" in their leases. At the risk of stating the 
obvious, objecting landlords who had leases terminated with court approval after the Initial 
Order cannot advance these arguments. 

11 Grafton-Fraser Inc. v. Canadian Imperial Bank of Commerce (1992), 90 D.L.R. 
(4th) 285, 11 C.B.R. (3d) 161 (Ont. Ct. (Gen. Div.)). 

12 Peter B. Birkness, "Re Woodward's Limited - The Contextual Commonality ofJnterest 
Approach to Classification of Creditors" (1993), 20 C.B.R. (3d) 91 at 92. 

13 Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991 ), 86 D.L.R. (4th) 621, 8 
C.B.R. (3d) 312 (Ont. Ct. (Gen. Div.)). 

14 Re Ambro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Ct. (Gen. Div.)). 
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1. Rights Arising from Clandestine Removal of Goods 

[I8] Before applying for CCAA protection, San Francisco removed assets and abandoned I4 
of the I6 premises leased from the objecting landlords. 

[I9] Ontario and New Brunswick's legislation allows a landlord the right to follow and seize 
goods that were fraudulently and clandestinely removed to prevent the landlord from distraining 
for rental arrears. There is a thirty day time limit on this right to seize. The landlord is also 
granted a right of action against any person who knowingly aided in the removal or concealment 
of the goods. 15 These remedies are akin to those provided in the I 73 7 Distress for Rent Act of 
England, 16 commonly called The Statute of George, I I Geo. II, c. I9. Nova Scotia's legislation 
differs from that in Ontario and New Brunswick in that it does not provide for the third party 
right of action and the time period for following the goods and seizing is twenty-one rather than 
thirty days. 17 Newfoundland lacks any specific legislation granting these remedies, and it is 
questionable if The Statute of George, although incorporated into the laws of Newfoundland 
before December 3 I, I 83 I, remains in effect there. 18 

[20] To succeed in an action under these statutory schemes (and perhaps under the common 
law in Newfoundland), there must be sufficient evidence to establish that: (1) rent payments are 
in arrears; (2) goods owned by the tenant were removed from the premises; (3) this conduct was 
clandestine or fraudulent; and (4) the goods were removed for the purpose of preventing the 
landlord from seizing them for arrears of rent. 

[2 I] The issue arises whether the objecting landlords must prove their claims for classification 
purposes or simply show that they have an arguable case. Clearly, the court is not interested in 
ruling on hypothetical matters, but it would be unreasonable at this stage to require an applicant 

15 Commercial Tenancies Act, R.S.0.I990, c. L-7, ss. 48-50 and Landlord and Tenant 
Act, R.S.N.B. I973, c. L-I, ss. 27, 29. 

16 Distress for Rent Act 1737, I I Geo. 2, c. I9, s. I, which provides: "Jn case of any 
tenant or tenants, lessee or lessees ... upon the demise or withholding whereof, any rent is or 
shall be reserved due or payable, shall fraudulently or clandestinely, convey away, or carry off or 
from such premises, his or her or their goods or chattels, to prevent the landlord or lessor ... from 
distraining the same for arrears ofrent, it shall or may be lawful for every landlord or lessee ... to 
take or seize such goods and chattels wherever the same shall be found as distress for the said 
arrears of rent. " 

17 An Act Respecting Tenancies and Distress for Rent, R.S.N.S. I 989, c. 464, ss. 13 and 
I4. 

18 Buyer's Furniture Ltd. v. Barney's Sales & Transport Ltd. (1982),I37 D.L.R. (3d) 
320 (Nfld. S.C.T.D.), affirmed (I983) 3 D.L.R. (4th) 704 (Nfld. C.A.). 
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in a reclassification hearing to actually prove their claim. Proof will be required at a later date to 
establish entitlement to membership in a new class, if one is ordered. What must be presented at 
this point is sufficient evidence to show that there is an arguable case that would justify a 
separate class. 

[22] The objecting landlords rely on two leases, which they say are typical of the leases 
entered into between them and San Francisco (or its nominee corporations), to demonstrate that 
there were arrears owing at the date of abandonment. The alleged arrears are comprised of 
accelerated rent which, under the terms of the leases, became due on termination and are 
contractually deemed arrears. Without deciding on the correctness of the objecting landlords' 
assertion, I find that there is sufficient evidence to establish at least an arguable case that there 
are arrears of rent. 

[23] Insofar as evidence of clandestine removal is concerned, two landlords depose that, 
without their knowledge and without notice to them, San Francisco vacated and removed all of 
its assets from their premises. Although it would have been preferable to have more detail of the 
circumstances of the alleged removal of assets, this evidence again is sufficient to establish an 
arguable case. The merits of the objecting landlords' position will be fully aired and determined 
in quantifying their claims. 

[24] I have concluded that the objecting landlords have an arguable case. Their rights to 
pursue distraint and sue a person for aiding in clandestine removal of goods are unique ones. 
However, the uniqueness of a right is, in and of itself, insufficient to warrant a separate class. 
The right must be adjudged worthy of a separate class after considering the various factors 
outlined above. In essence, it must preclude consultation between the creditors. 

[25] The Initial Order specifically preserved all creditors' rights to take or continue an action 
against San Francisco if their claims were subject to statutory time limitations. 19 The objecting 
landlords elected not to pursue their statutorily time limited remedy of following and seizing 
goods within the time permitted. As a result, it is unreasonable to allow them to now assert that 
entitlement as the justification for a separate class. Moreover, in the context of a bankruptcy, the 
remedy is generally academic since there are no goods available for distraint. For these reasons, 
the inability to follow and seize goods cannot support the ordering of a separate class. 

[26] The Plan requires that all creditors give up claims against the company, its officers, 
employees, agents, affiliates, associates and directors. This requirement is subject to the 
qualification that an action based on allegations of misrepresentations made by a director to 
creditors or of wrongful or oppressive conduct by a director is preserved (emphasis added).20 

19 The amendment on January 12, 2004 does not affect the issues at bar. 

20 Article 6.1 of the Plan provides as follows: "On the Effective Date, and except as 
provided below, each of the Companies, the Monitor, and the past and present directors, officers, 
employees, agents, affiliates and associates of each of the foregoing parties (the "Released 
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While candidly acknowledging that their best chance of financial recovery on a successful action 
would be against Slawsky, the objecting landlords contend that preserving their right of action 
only against him would be insufficient protection given that they do not know at the moment 
whether he alone was the person who orchestrated or aided in the removal of San Francisco's 
goods. In view of Slawsky's apparent level of control over the companies, it might be 
reasonable to conclude that he was involved in the decision to abandon the premises. However, 
that is speculative at this point and others may well have been involved. 

[27] Although the Initial Order did not stay actions against San Francisco's employees or 
agents, the landlords' failure as yet to pursue the employees or agents does not end the matter. 
This aspect of a removal action is quite different from the statutorily time limited ability of a 
landlord to follow and seize their tenant's goods, which the objecting landlords chose not to 
exercise. Only general limitations legislation and the practical effects of the Releases contained 
in the Plan affect this aspect of the claim. 

[28] I find that the Plan does not adequately address the objecting landlords' unique legal \ \ 
entitlement to claim damages against persons who aided their tenant in clandestinely removing \ 
goods from the premises. In making this finding, I considered the following to be significant l 

I factors: l 

\ 1. Unlike the ability to follow and seize goods, which has been rendered 
academic, this right of action is potentially meaningful. 

Parties") shall be released and discharged by all Creditors, including holders of Unsecured 
Creditor Claims, and Goods and Services Tax Claims from any and all demands, claims, 
including claims of any past and present officers, directors or employees for contribution and 
indemnity, actions, causes of action, counterclaims, suits, debts, sums of money, accounts, 
covenants, damages, judgments, expenses, executions, charges and other recoveries on account 
of any liability, obligation, demand or cause of action of whatever nature which any person may 
be entitled to assert, including, without limitation, any and all claims in respect of any 
environmental condition or damage affecting any of the property or assets of the Companies, 
whether known or unknown, matured or unmatured, foreseen or unforeseen, existing or hereafter 
arising, based in whole or in part on any act or omission, transaction, dealing or other occurrence 
existing or taking place on or prior to the Effective Date relating to, arising out of or in 
connection with any Claims, the business and affairs of the Companies, whenever and however 
conducted, this Plan and the CCAA Proceedings, and any Claim that has been barred or 
extinguished by the Claims Procedure Order shall be irrevocably released and discharged, 
provided that this release shall not affect the rights of any Person to pursue any recoveries for a 
Claim against a director or the Companies that: (a) relates to contractual rights of one or more 
creditors against a director; or 
(b) are based on allegations of misrepresentations made by a director to creditors or of wrongful 
or oppressive conduct by a director." 

Lfl 
C) 
r·-.. 
re 
0 
OJ 
<( 



2. 

Page: 10 

The Plan does not offer compensation for deprivation of this right of 
action, resulting in a "confiscation" of the objecting landlords' right as 
described in Sovereign Life. 

I 
I 

j II, 

3. Unlike claims that would be extinguished on a bankruptcy of the 
companies, this right of action would survive since it is against third 
parties. 

I I 

I I I 
I 
l 

' l 
[29] The CCAA is designed to be fluid and flexible, and the Court is given wide discretion to 
facilitate that flexibility. Alternatives to establishing a separate voting class should be explored. 
I can envision at least three other options: (1) direct an amendment to the Plan to compensate the 
objecting landlords for the loss of their potential rights of action against persons other than 
Slawsky; (2) direct an amendment to the Plan to expand the survival of actions provision (clause 
6.1 (b)) to include potential defendants other than Slawsky; or (3) deal with the matter at the 
fairness hearing. 

[30] Ordering a separate class would clearly recognize and protect the objecting landlords' 
potential causes of action against third parties other than Slawsky. Further, it would overcome 
potential hurdles in consultation among the unsecured creditors. However, a separate class 
would give the objecting landlords a veto power over the Plan. This flags the principle that 
courts should be careful to resist classification approaches that might jeopardize viable plans of 
arrangement. 

[31] Directing that the Plan be amended to compensate the objecting landlords for the loss of 
their potential rights of action is not a viable option. It would require that the Court blindly enter 
into San Francisco's strategic arena. Such a direction would interfere with the right of the 
companies to make their own Plan and would purport to cloak the Court with knowledge of the 
companies' resources, strategies and plans, knowledge which it simply does not posses. 
Interference of this sort should be avoided. 

[32] Directing an amendment to the Plan to expand the survival of actions provision to include 
potential defendants other than Slawsky certainly would be less intrusive than compensating the 
objecting landlords for the loss of their potential right of action. It would preserve their right to 
pursue the removal action against persons other than Slawsky and would enhance consultation 
with other creditors in the class. On the other hand, it would impose an obligation on the 
companies that they may not have contemplated or may have been unwilling to voluntarily 
assume. 

[33] As to dealing with the matter at a fairness hearing, I note that the CCAA does not require 
that debtors present a 'guaranteed winner' of a plan to their creditors. Debtors can make any 
proposal to their creditors and take whatever chances they might consider appropriate. However, 
to succeed, they must act in good faith and present a plan of arrangement at the end of the day 
which is fair and reasonable. If they fail to do so, the process is a waste of time and valuable 
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resources. It accomplishes nothing but an erosion of assets that otherwise would be available to 
creditors on liquidation. This is precisely what Tysoe J. sought to avoid when he ordered a 
separate class for guarantee holders in Re Woodward's, on being convinced that the plan in that 
case was unfair to them.21 

[34] The opposite result occurred in Canadian Airlines, where Madam Justice Paperny 
deferred the classification issue to the fairness hearing. Canadian Airlines presented quite a 
different scenario to that in Re Woodward's or the one before me. The concern in Canadian 
Airlines was with Air Canada voting in the same class as other unsecured creditors when it had 
appointed the board which directed the CCAA proceedings, was funding the Plan, and fears 
existed about its acquisition of deficiency claims to secure a positive vote. The court was not 
concerned about a confiscation of legal rights but was attempting to safeguard against "ballot 
stuffing". 22 

[35] In the particular circumstances of the present case, I find it preferable to protect the 
objecting landlords' remedy by directing that there be an amendment to the Plan to preserve any 
cause of action they might have against any party who aided San Francisco in clandestinely 
removing its assets from their premises. This measure balances the need to avoid giving 
unwarranted power to one creditor group and the need to protect a unique legal entitlement. It 
avoids the potential of valuable resources being expended on creditors' meetings when the 
potential exists that at the end of the day I would find the Plan to be unfair on the basis of this 
aspect of the objecting landlords' argument. Finally, it avoids significant interference with the 
debtor's financial strategy in formulating its Plan. 

2. Loss of Default/Insolvency Clause Remedy 

[36] Some, if not all, of the leases allow the landlord to terminate the lease in the event of the 
tenant's insolvency. The objecting landlords argue that this is another unique right which is not 
compensated for in the Plan. 

[37] The Initial Order enjoined all of San Francisco's landlords from enforcing contractual 
insolvency clauses. This is a common prohibition designed, at least in part, to avoid a creditor 
frustrating the restructuring by relying on a contractual breach occasioned by the very insolvency 
that gave rise to the proceedings in the first place.23 The objecting landlords complain that their 
rights are permanently lost because of the Release contained in the Plan. They do not 

21 At para. 11. 

22 Re Olympia & York Developments Ltd., [1994] 0.J. No.1335 at para. 24 (QL) (Ont. 
Ct. (Gen. Div.)). 

23 See for example: Noreen Energy Resources Ltd., where one of the debtor's joint 
venture partners was enjoined from relying on an insolvency clause to replace the operator under 
a petroleum operating agreement. 
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acknowledge that the stay is essential to the longer-term feasibility of the CCAA restructuring 
and something which courts have granted with increasing regularity to give effect to the remedial 
nature of the CCAA.24 Even ignoring this pragmatic consideration, the objecting landlords' 
argument fails. The contractual right that is affected is neither unique, nor of any practical use. 
Thirteen other creditors, mainly equipment lessors and utility providers, have similar contractual 
default provisions. Further, all of the leases have already been terminated. 

3. Difficulty in Valuing Claim 

[38] The objecting landlords rely on Grafton-Fraser for the proposition that landlords' 
claims are difficult to value and therefore a separate class is warranted. Unfortunately, the brief 
reasons given by Houlden J. do not provide any insight as to how the company in that case 
proposed to value the landlords' claims. No doubt, Houlden J. had the specific facts before him 
clearly in focus as he made his decision. I reject the contention that Grafton-Fraser is a decision 
of sweeping application, being mindful that rigid rules of general application are to be avoided in 
CCAA matters. 

[39] The Claims Procedure Order, issued on June 22, 2004 in this matter, establishes a 
mechanism for valuing landlords' abandoned premises claims that reflects the methodology 
established by the Supreme Court of Canada in Highway Properties Ltd. v. Kelly, Douglas and 
Co. Ltd.25 The valuation mechanism, set out in para. 12 of the Order,26 is straightforward. A 

24 As noted by Spence J. in Re Playdium Entertainment Corp. (2001), 31 C.B.R. (4th) 
309 at para. 32 (Ont. Sup. Ct. Just.): "lfno permanent order could be made under s. 11(4) it 
would not be possible to order, for example, that the insolvency defaults which occasioned the 
CCAA order could not be asserted by the Famous Players after the stay period. If such an order 
could not be made the CCAA regime would prospectively be of no value even though a 
compromise of creditor claims might be worked out in the stay period." See also Luscar Ltd. v. 
Smoky River Coal Ltd. (1999), 237 A.R. 326 (Alta. C.A.). 

25 Highway Properties Ltd. v. Kelly, Douglas and Co. Ltd., [1971] S.C.R. 562. 

26 12(a) With respect to Proofs of Claim to be filed with the Monitor 
by a Landlord of retail premises currently or formerly occupied by 
the Companies ("Landlord"), a Landlord is to value and calculate 
its claim ("Landlord's Claim") as being the aggregate of: 

(i) Arrears ofrent, if any, owing under a lease as at January 7, 2004; 
(ii) In instances where a lease has been repudiated by the Companies 
(whether or not the repudiation occurred before or after January 7, 2004), 
the value of rent payable under the lease from the date of repudiation to 
the date of the Proof of Claim (if any) less any revenue received from any 
reletting of the premises (in whole or in part) as at the date of the Proof of 
Claim; 
(iii) In instances where a lease has been repudiated by the Companies 
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claimant simply follows the formula. There is a clear cut-off date for mitigation efforts and a 
readily calculable present value. The landlords' claims will not be difficult to value. 

Inequitable Treatment of Creditors 

1. Preferential Treatment of Some Landlords 

[40] The objecting landlords make the curious complaint that the Plan prefers them to other 
unsecured creditors in that it contemplates the duty to mitigate, for valuation purposes, ending at 
the claims bar date. 

[41] Presumably, the objecting landlords could re-let the premises the following day and still 
base their claim on the value of unpaid rent for the unexpired portion of the term of their lease. 
While they might receive a benefit, it is trite that there must always be a cut-off date for 
mitigation when future losses are the subject of a CCAA creditor claim. San Francisco chose the 
claims bar date for ease of analyzing claims for voting purposes. Its choice makes practical 
sense and is not facially offensive. As noted in Re Alternative Fuel Systems Inc.,27 courts have 
approved a variety of solutions to quantifying landlords' claims. That approach is in keeping with 
the distinct purpose of the CCAA. Further, the treatment oflandlords' claims under a plan of 
arrangement is an issue for negotiation and, ultimately, court approval. 

[ 42] The objecting landlords also say that they are preferred in that the Plan is a consolidated 
one that proposes a compromise regardless of whether a landlord's claim against a hollow 
nominee company would have been worthless outside of the CCAA. This issue will be of interest 
to other creditors as they consider their vote and position on the fairness hearing. However, it 
does not warrant creation of a separate class. If anything, it might warrant San Francisco 

(whether or not the repudiation occurred before or after January 7, 2004), 
the present value (using an interest factor of 3.65%) ofrents payable under 
the lease as at the date of the Proof of Claim through to the end of the 
unexpired term of the lease (if any) less any revenue to be received during 
that time period from any reletting of the premises (in whole or in part) 
which has occurred prior to the date of the Proof of Claim. 

(b) For the purposes of a Landlord's Claim, where a lease contains an 
option in favour of the Companies authorizing the Companies to treat that 
lease as terminated and at an end prior to the otherwise stated termination 
date of that lease, the Companies shall be deemed to have exercised that 
option and the Landlord's Claim with respect to that lease shall be 
calculated having regard to the early termination date. 

27 Re Alternative Fuel Systems Inc. (2004), 236 D.L.R. (4th) 155 at paras. 64-69, 2004 
ABCA 31. 
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revisiting the Plan, which some of the beneficiaries appear to think is too generous in the 
circumstances. 

2. Preferential Treatment of Slawsky and Laurier 

[ 43] The objecting landlords take issue with Slawsky and Laurier being classified as 
"unaffected creditors" whose claims survive the reorganization despite their ability to value their 
security for voting purposes and to vote as unsecured creditors for their deficiency claims. 
Slawsky and Laurier's view is that the Plan does not prefer them because they do not share in the 
payment available to the general pool of unsecured creditors under the Plan and they are, by 
deferring payment of their secured claims, effectively funding the Plan. 

[ 44] The Plan's treatment of Slaw sky and Lauri er does not serve as a reason to segregate the 
landlords. Whether it is a reason to place Slawsky and Laurier into a separate class is discussed 
under the next heading. 

Related Parties 

[45] The objecting landlords take umbrage with Slawsky, his son Aaron, Laurier, and other 
corporate entities in which Slawsky has an interest, voting on the Plan. They want to import into 
the CCAA proceedings the BIA prohibition against "related persons" voting in favour of a 
proposal, urging that the same policy considerations apply against allowing an insider to control 
the vote.28 

[ 46] The Alberta Court of Appeal in Re Alternative Fuel Systems Inc. declined to import BIA 
landlord claim calculations into a CCAA proceeding. The court found that the section of the CCAA 
at issue did not mandate importation of BIA provisions and, more significantly, the court found that 
to do so would not pay sufficient attention to the distinct objectives of the CCAA (remedial) and BIA 
(largely liquidation). In conducting its contextual analysis, the court acknowledged the need to 
maintain flexibility in CCAA matters, discouraging importation of any statutory provision that might 
impede creative use of the CCAA without a demonstrated need or statutory direction. There is no 
such direction or need in this case. 

[47] The objecting landlords find support for their position in Re Northland Properties Ltd.29 

Trainor J. in that case refused to allow a subsidiary to vote on its parent's CCAA plan. While care 

28 The BIA, s. 4(3)(c) definition of "related person" includes a controlling shareholder of 
a corporation. Section 54(3) provides that a creditor related to the debtor may vote against but 
not for the acceptance of a proposal. 

29 Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 at 170 (B.C.S.C.). See 
also: Re The Wellington Bldg. Corp. Ltd., [1934] O.R. 653 (H.C.J.) and Re Dairy Corporation 
of Canada Limited, [1934] 0.R. 436 (C.A.), referred to in Re Northland Properties. 
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should be exercised to avoid a corporation "stuffing the ballot boxes in its own favour'', 30 a blanket 
ban on insider voting is not always necessary or desirable. Safeguards against potential abuses can 
be built into a plan and the voting mechanism. For example, the Monitor could procure sworn 
declarations from insiders as to their direct and indirect shareholdings in order to help track voting. 
That information, together with proofs of claim, proxies, and ballots, which relate to the insiders' 
claims could then be presented at the fairness hearing. This type of safeguard was taken in Canadian 
Airlines. Paperny J. observed in that case that "absent bad faith, who creditors are is irrelevant".31 

[ 48] Safeguards such as this are applicable only if the court is satisfied that there is sufficient 
commonality ofinterest between the insiders and the other creditors to place them in the same class. 
That was the case in Canadian Airlines. There, all of the creditors in the class were unsecured 
creditors. They were treated in the same way under the plan, and would have been treated the same 
way on a bankruptcy. The plan called forthe insider, Air Canada, to compromise its claim, just like 
all of the other creditors. 

[49] Here, there is no compromise by Slawsky or Laurier. Further, they would, but for a security 
position shortfall, be unaffected by a bankruptcy of the companies, whereas all of the other creditors 
in the class would receive nothing. Slawsky has created a Plan which gives him voting rights that 
he doubtless wants to employ if he senses the need to sway the vote. In return, he gives up nothing. 
It stretches the imagination to think that other creditors in the class could have meaningful 
consultations about the Plan with Slawsky and, through him, with Laurier. For that reason, Slawsky 
and Laurier must be placed in a separate class. 

CONCLUSIONS 

[50] The right of the objecting landlords to pursue distraint is unique as is their right to sue a 
person for aiding in clandestine removal of goods from the leased premises. For the reasons stated, 
loss of the objecting landlords' right to follow and seize goods cannot support the ordering of a 
separate class. However, I find that the Plan does not adequately address their right to claim 1 
damages against persons who aided a tenant in clandestinely removing goods from the premises. ! 
Rather than create a separate voting class for the objecting landlords, I direct that the Plan be I 
amended to preserve any cause of action the objecting landlords and others in their position might I 
have against any party who aided San Francisco in clandestinely removing its assets from their I 
premises. 

[51] The right or ability of the objecting landlords to terminate the leases in question in the event 
of their tenants' insolvency is neither unique nor of any practical effect at this point. It is not a 
sufficient ground for creation of a separate voting class. Nor have I accepted the argument of the 

30 Re Olympia & York Developments Ltd. at para.24, per Farley J. 

31 At para. 37. 
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objecting landlords that a separate class should be established because their claims will be difficult 
to value. The Claims Procedure Order provides a mechanism for valuing their claims. 

[52] I have determined that, to the extent there is preferential treatment of the landlords or of 
Slawsky and Laurier under the Plan, such preferential treatment does not justify segregating the 
objecting landlords. However, as Slawsky and Laurier do not share a commonality of interest with 
other unsecured creditors, they must constitute a separate class for voting purposes. 

[53] Although success on this application has been somewhat divided, the objecting landlords 
have enjoyed greater success. There are no provisions in the CCAA dealing with costs, however, 
the Court has the discretion to award costs under the Rules of Court and its inherent jurisdiction. 32 

The nature of the relief granted to the objecting landlords is akin to declaratory relief and 
accordingly, costs under Column 1 of Schedule C to the Rules of Court are appropriate. The costs 
are payable forthwith. 

Heard on the 1st day of September, 2004. 
Additional submissions received on the 21st and 24th days of September, 2004. 

Dated at Edmonton, Alberta this 28th day of September, 2004. 

32 Re Jackpine Forest Products Ltd., 2004 BSSC 20. 

J.E. Topolniski 
J.C.Q.B.A. 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MA TIER OF SECTION 11 OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS AND THE 

OTHER APPLICANTS 

BEFORE: Pepall J. 

COUNSEL: Lyndon Barnes, Jeremy Dacks and Shawn Irving for the CMI Entities 
David Byers and Marie Konyukhova for the Monitor 
Robin B. Schwill and Vince Mercier for Shaw Communications Inc. 
Derek Bell for the Canwest Shareholders Group (the "Existing Shareholders") 
Mario Forte for the Special Committee of the Board of Directors 
Robert Chadwick and Logan Willis for the Ad Hoc Committee of Noteholders 
Amanda Darrach for Canwest Retirees 
Peter Osborne for Management Directors 
Steven Weisz for CIBC Asset-Based Lending Inc. 

ORAL REASONS FOR DECISION 

[l] This is the culmination of the Companies' Creditors Arrangement Act1 restructuring of 

the CMI Entities. The proceeding started in court on October 6, 2009, experienced numerous 

peaks and valleys, and now has resulted in a request for an order sanctioning a plan of 

compromise, arrangement and reorganization (the "Plan"). It has been a short road in relative 

terms but not without its challenges and idiosyncrasies. To complicate matters, this restructuring 

1 R.S.C. 1985, c. C-36 as amended. 



- Page 2 -

was hot on the heels of the amendments to the CCAA that were introduced on September 18, 

2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they 

seek a sanction order. They also request an order approving the Plan Emergence Agreement, and 

other related relief. Lastly, they seek a post-filing claims procedure order. 

[2] The details of this restructuring have been outlined in numerous previous decisions 

rendered by me and I do not propose to repeat all of them. 

The Plan and its Implementation 

[3] The basis for the Plan is the amended Shaw transaction. It will see a wholly owned 

subsidiary of Shaw Communications Inc. ("Shaw") acquire all of the interests in the free-to-air 

television stations and subscription-based specialty television channels currently owned by 

Canwest Television Limited Partnership ("CTLP") and its subsidiaries and all of the interests in 

the specialty television stations currently owned by CW Investments and its subsidiaries, as well 

as certain other assets of the CMI Entities. Shaw will pay to CMI US $440 million in cash to be 

used by CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the 

"Noteholders") against the CMI Entities. In the event that the implementation of the Plan occurs 

after September 30, 2010, an additional cash amount of US $2.9 million per month will be paid 

to CMI by Shaw and allocated by CMI to the Noteholders. An additional $38 million will be 

paid by Shaw to the Monitor at the direction of CMI to be used to satisfy the claims of the 

Affected Creditors (as that term is defined in the Plan) other than the Noteholders, subject to a 

pro rata increase in that cash amount for certain restructuring period claims in certain 

circumstances. 

[4] In accordance with the Meeting Order, the Plan separates Affected Creditors into two 

classes for voting purposes: 

(a) the Noteholders; and 

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, 

and to vote as, members of the Ordinary Creditors' Class. 

0 
(/) 
:,,~ 

0 



- Page 3 -

[5] The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary 

CTLP Creditors' Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises 

two-thirds of the value and is for claims against the CTLP Plan Entities and the latter reflects 

one-third of the value and is used to satisfy claims against Plan Entities other than the CTLP Plan 

Entities. In its l 61
h Report, the Monitor performed an analysis of the relative value of the assets 

of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries on a going 

concern liquidation and based on that analysis, concluded that it was fair and reasonable that 

Affected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary 

Creditors' pool and Affected Creditors of the Plan Entities other than the CTLP Plan Entities 

share pro rata in one-third of the Ordinary Creditors' pool. 

[6] It is contemplated that the Plan will be implemented by no later than September 30, 2010. 

[7] The Existing Shareholders will not be entitled to any distributions under the Plan or other 

compensation from the CMI Entities on account of their equity interests in Can west Global. All 

equity compensation plans of Canwest Global will be extinguished and any outstanding options, 

restricted share units and other equity-based awards outstanding thereunder will be terminated 

and cancelled and the participants therein shall not be entitled to any distributions under the Plan. 

[8] On a distribution date to be determined by the Monitor following the Plan 

implementation date, all Affected Creditors with proven distribution claims against the Plan 

Entities will receive distributions from cash received by CMI (or the Monitor at CMI's direction) 

from Shaw, the Plan Sponsor, in accordance with the Plan. The directors and officers of the 

remaining CMI Entities and other subsidiaries of Canwest Global will resign on or about the 

Plan implementation date. 

[9] Following the implementation of the Plan, CTLP and CW Investments will be indirect, 

wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares 

and non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is 

anticipated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will 

be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned. 
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[10] In furtherance of the Minutes of Settlement that were entered into with the Existing 

Shareholders, the articles of Canwest Global will be amended under section 191 of the CBCA to 

facilitate the settlement. In particular, Canwest Global will reorganize the authorized capital of 

Canwest Global into (a) an unlimited number of new multiple voting shares, new subordinated 

voting shares and new non-voting shares; and (b) an unlimited number of new non-voting 

preferred shares. The terms of the new non-voting preferred shares will provide for the 

mandatory transfer of the new preferred shares held by the Existing Shareholders to a designated 

entity affiliated with Shaw for an aggregate amount of $11 million to be paid upon delivery by 

Canwest Global of the transfer notice to the transfer agent. Following delivery of the transfer 

notice, the Shaw designated entity will donate and surrender the new preferred shares acquired 

by it to Canwest Global for cancellation. 

[11] Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered 

into the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken 

before, upon and after the implementation of the plan. These steps primarily relate to the 

funding of various costs that are payable by the CMI Entities on emergence from the CCAA 

proceeding. This includes payments that will be made or may be made by the Monitor to satisfy 

post-filing amounts owing by the CMI Entities. The schedule of costs has not yet been finalized. 

Creditor Meetings 

[12] Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan 

was overwhelming. 100% in number representing 100% in value of the beneficial owners of the 

8% senior subordinated notes who provided instructions for voting at the Noteholder meeting 

approved the resolution. Beneficial Noteholders holding approximately 95% of the principal 

amount of the outstanding notes validly voted at the Noteholder meeting. 

[13] The Ordinary Creditors with proven voting claims who submitted voting instructions in 

person or by proxy represented approximately 83% of their number and 92% of the value of such 

claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary 

Creditors holding proven voting claims that were present in person or by proxy at the meeting 

voted or were deemed to vote in favour of the resolution. 

c: 
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Sanction Test 

[14] Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of 

compromise or arrangement if it has achieved the requisite double majority vote. The criteria 

that a debtor company must satisfy in seeking the court's approval are: 

(a) 

(b) 

there must be strict compliance with all statutory requirements; 

all material filed and procedures carried out must be examined to 

determine if anything has been done or purported to be done which is not 

authorized by the CCAA; and 

( c) the Plan must be fair and reasonable. 

See Re: Canadian Airlines Corp. 2 

(a) Statutory Requirements 

[15] I am satisfied that all statutory requirements have been met. I already determined that the 

Applicants qualified as debtor companies under section 2 of the CCAA and that they had total 

claims against them exceeding $5 million. The notice of meeting was sent in accordance with 

the Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was 

addressed in the Meeting Order which was unopposed and not appealed. The meetings were 

both properly constituted and voting in each was properly carried out. Clearly the Plan was 

approved by the requisite majorities. 

[ 16] Section 6(3 ), 6( 5) and 6( 6) of the CCAA provide that the court may not sanction a plan 

unless the plan contains certain specified provisions concerning crown claims, employee claims 

and pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (1) of the 

definition of "Unaffected Claims" shall be paid in full from a fund known as the Plan 

2 2000 A.B.Q.B. 442 at para. 60, leave to appeal denied 2000 A.B.C.A 238, affd 2001 A.B.C.A 9, leave to appeal to 
S.C.C. refused July 12, 2001. 

(J 
(/) 
2:'., 
0 
0 



- Page 6 -

Implementation Fund within six months of the sanction order. The Fund consists of cash, certain 

other assets and further contributions from Shaw. Paragraph (I) of the definition of "Unaffected 

Claims" includes any Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) 

of the CCAA. I am satisfied that these provisions of section 6 of the CCAA have been satisfied. 

(b) Unauthorized Steps 

[17] In considering whether any unauthorized steps have been taken by a debtor company, it 

has been held that in making such a determination, the court should rely on the parties and their 

stakeholders and the reports of the Monitor: Re Canadian Airlines3
. 

[18] The CMI Entities have regularly filed affidavits addressing key developments in this 

restructuring. In addition, the Monitor has provided regular reports (17 at last count) and has 

opined that the CMI Entities have acted and continue to act in good faith and with due diligence 

and have not breached any requirements under the CCAA or any order of this court. If it was not 

obvious from the hearing on June 23, 2010, it should be stressed that there is no payment of any 

equity claim pursuant to section 6(8) of the CCAA. As noted by the Monitor in its l 61
h Report, 

settlement with the Existing Shareholders did not and does not in any way impact the anticipated 

recovery to the Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of 

section 6(8) of the CCAA in my Reasons of June 23, 20 I 0. The second criterion relating to 

unauthorized steps has been met. 

(c) Fair and Reasonable 

[19] The third criterion to consider is the requirement to demonstrate that a plan is fair and 

reasonable. As Paperny J. (as she then was) stated in Re Canadian Airlines: 

The court's role on a sanction hearing is to consider whether the 

plan fairly balances the interests of all stakeholders. Faced with an 

3 Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] 0.J. No. 545 (Gen. Div.) 
and Re: Cadillac Fairview Inc. [1995] 0.J. No. 274 (Gen. Div.). 
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insolvent organization, its role is to look forward and ask: does this 

plan represent a fair and reasonable compromise that will permit a 

viable commercial entity to emerge? It is also an exercise in 

assessing current reality by comparing available commercial 

alternatives to what is offered in the proposed plan.4 

[20] My discretion should be informed by the objectives of the CCAA, namely to facilitate the 

reorganization of a debtor company for the benefit of the company, its creditors, shareholders, 

employees and in many instances, a much broader constituency of affected persons. 

[21] In assessing whether a proposed plan is fair and reasonable, considerations include the 

following: 

(a) whether the claims were properly classified and whether the requisite 

majority of creditors approved the plan; 

(b) what creditors would have received on bankruptcy or liquidation as 

compared to the plan; 

( c) alternatives available to the plan and bankruptcy; 

( d) oppression of the rights of creditors; 

( e) unfairness to shareholders; and 

(f) the public interest. 

[22] I have already addressed the issue of classification and the vote. Obviously there is an 

unequal distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders 

is expected to result in recovery of principal, pre-filing interest and a portion of post-filing 

4 Ibid, at para. 3. 
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accrued and default interest. The range of recoveries for Ordinary Creditors is much less. The 

recovery of the Noteholders is substantially more attractive than that of Ordinary Creditors. This 

is not unheard of. In Re Armbro Enterprises Inc. 5 Blair J. (as he then was) approved a plan 

which included an uneven allocation in favour of a single major creditor, the Royal Bank, over 

the objection of other creditors. Blair J. wrote: 

"I am not persuaded that there is a sufficient tilt in the allocation of 

these new common shares in favour of RBC to justify the court in 

interfering with the business decision made by the creditor class in 

approving the proposed Plan, as they have done. RBC's 

cooperation is a sine qua non for the Plan, or any Plan, to work and 

it is the only creditor continuing to advance funds to the applicants 

to finance the proposed re-organization."6 

[23] Similarly, in Re: Uniforet Inc. 7 a plan provided for payment in full to an unsecured 

creditor. This treatment was much more generous than that received by other creditors. There, 

the Quebec Superior Court sanctioned the plan and noted that a plan can be more generous to 

some creditors and still fair to all creditors. The creditor in question had stepped into the breach 

on several occasions to keep the company afloat in the four years preceding the filing of the plan 

and the court was of the view that the conduct merited special treatment. See also Romaine J.'s 

orders dated October 26, 2009 in SemCanada Crude Company et al. 

[24] I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the 

circumstances. The size of the Noteholder debt was substantial. CMI's obligations under the 

notes were guaranteed by several of the CMI Entities. No issue has been taken with the 

5 (1993), 22 C.B.R. (3rd) 80 (Ont. Gen. Div.). 

6 !bid, at para. 6. 

7 (2003), 43 C.B.R. (4th) 254 (QEUE. S.C.). 
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guarantees. As stated before and as observed by the Monitor, the Noteholders held a blocking 

position in any restructuring. Furthermore, the liquidity and continued support provided by the 

Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the 

opportunity to pursue a going concern restructuring of their businesses. A description of the role 

of the Noteholders is found in Mr. Strike's affidavit sworn July 20, 2010, filed on this motion. 

[25] Turning to alternatives, the CMI Entities have been exploring strategic alternatives since 

February, 2009. Between November, 2009 and February, 2010, RBC Capital Markets conducted 

the equity investment solicitation process of which I have already commented. While there is 

always a theoretical possibility that a more advantageous plan could be developed than the Plan 

proposed, the Monitor has concluded that there is no reason to believe that restarting the equity 

investment solicitation process or marketing 100% of the CMI Entities assets would result in a 

better or equally desirable outcome. Furthermore, restarting the process could lead to 

operational difficulties including issues relating to the CMI Entities' large studio suppliers and 

advertisers. The Monitor has also confirmed that it is unlikely that the recovery for a going 

concern liquidation sale of the assets of the CMI Entities would result in greater recovery to the 

creditors of the CMI Entities. I am not satisfied that there is any other alternative transaction that 

would provide greater recovery than the recoveries contemplated in the Plan. Additionally, I am 

not persuaded that there is any oppression of creditor rights or unfairness to shareholders. 

[26] The last consideration I wish to address is the public interest. If the Plan is implemented, 

the CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan 

Entities that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement 

and the defaulted 8% senior subordinated notes. It will ensure the continuation of employment 

for substantially all of the employees of the Plan Entities and will provide stability for the CMI 

Entities, pensioners, suppliers, customers and other stakeholders. In addition, the Plan will 

maintain for the general public broad access to and choice of news, public and other information 

and entertainment programming. Broadcasting of news, public and entertainment programming 

is an important public service, and the bankruptcy and liquidation of the CMI Entities would 

have a negative impact on the Canadian public. 
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[27] I should also mention section 36 of the CCAA which was added by the recent 

amendments to the Act which came into force on September 18, 2009. This section provides that 

a debtor company may not sell or otherwise dispose of assets outside the ordinary course of 

business unless authorized to do so by a court. The section goes on to address factors a court is 

to consider. In my view, section 36 does not apply to transfers contemplated by a Plan. These 

transfers are merely steps that are required to implement the Plan and to facilitate the 

restructuring of the Plan Entities' businesses. Furthermore, as the CMI Entities are seeking 

approval of the Plan itself, there is no risk of any abuse. There is a further safeguard in that the 

Plan including the asset transfers contemplated therein has been voted on and approved by 

Affected Creditors. 

[28] The Plan does include broad releases including some third party releases. In Metcalfe v. 

Mansfield Alternative Investments II Corp. 8, the Ontario Court of Appeal held that the CCAA 

court has jurisdiction to approve a plan of compromise or arrangement that includes third party 

releases. The Metcalfe case was extraordinary and exceptional in nature. It responded to dire 

circumstances and had a plan that included releases that were fundamental to the restructuring. 

The Court held that the releases in question had to be justified as part of the compromise or 

arrangement between the debtor and its creditors. There must be a reasonable connection 

between the third party claim being compromised in the plan and the restructuring achieved by 

the plan to warrant inclusion of the third party release in the plan. 

[29] In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third 

parties. I do not propose to revisit this issue, save and except to stress that in my view, third 

party releases should be the exception and should not be requested or granted as a matter of 

course. 

[30] In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc 

Committee and others. Fraud, wilful misconduct and gross negligence are excluded. I have 

8 (2008), 92 O.R. (3'J) 513 (C.A.). 
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already addressed, on numerous occasions, the role of the Noteholders and the Ad Hoc 

Committee. I am satisfied that the CMI Entities would not have been able to restructure without 

materially addressing the notes and developing a plan satisfactory to the Ad Hoc Committee and 

the Noteholders. The release of claims is rationally connected to the overall purpose of the Plan 

and full disclosure of the releases was made in the Plan, the information circular, the motion 

material served in connection with the Meeting Order and on this motion. No one has appeared 

to oppose the sanction of the Plan that contains these releases and they are considered by the 

Monitor to be fair and reasonable. Under the circumstances, I am prepared to sanction the Plan 

containing these releases. 

[31] Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is 

fair and reasonable and recommends its sanction. The board, the senior management of the CMI 

Entities, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all 

those appearing today. 

[32] In my view, the Plan is fair and reasonable and I am granting the sanction order 

requested. 9 

[33] The Applicants also seek approval of the Plan Emergence Agreement. The Plan 

Emergence Agreement outlines steps that will be taken prior to, upon, or following 

implementation of the Plan and is a necessary corollary of the Plan. It does not confiscate the 

rights of any creditors and is necessarily incidental to the Plan. I have the jurisdiction to approve 

such an agreement: Re Air Canada10 and Re Calpine Canada Energy Ltd. 11 I am satisfied that 

the agreement is fair and reasonable and should be approved. 

9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future, counsel 
should attempt to simplify and shorten these sorts of orders. 

10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J.). 

11 (2007), 35 C.B.R. (5th) 1. 
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[34] It is proposed that on the Plan implementation date the articles of Canwest Global will be 

amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the 

CBCA permits the court to order necessary amendments to the articles of a corporation without 

shareholder approval or a dissent right. In particular, section 191 ( 1 )( c) provides that 

reorganization means a court order made under any other Act of Parliament that affects the rights 

among the corporation, its shareholders and creditors. The CCAA is such an Act: Beatrice 

Foods v. Merrill Lynch Capital Partners Inc. 12 and Re Laidlaw Inc13
. Pursuant to section 191(2), 

if a corporation is subject to a subsection (1) order, its articles may be amended to effect any 

change that might lawfully be made by an amendment under section 173. Section 173(1 )(e) and 

(h) of the CBCA provides that: 

(1) Subject to sections 176 and 177, the articles of a corporation may by special 
resolution be amended to 

( e) create new classes of shares; 

(h) change the shares of any class or series, whether issued or unissued, into a 
different number of shares of the same class or series or into the same or a different 
number of shares of other classes or series. 

[35] Section 6(2) of the CCAA provides that if a court sanctions a compromise or 

arrangement, it may order that the debtor's constating instrument be amended in accordance with 

the compromise or arrangement to reflect any change that may lawfully be made under federal or 

provincial law. 

[36] In exercising its discretion to approve a reorganization under section 191 of the CBCA, 

the court must be satisfied that: (a) there has been compliance with all statutory requirements; 

12 (1996), 43 CBR (41
h) 10. 

13 (2003), 39 CBR (41
h) 239. 
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(b) the debtor company is acting in good faith; and ( c) the capital restructuring is fair and 

reasonable: Re: A & M Cookie Co. Canada14 and Mei Computer Technology Group Inc. 15 

[37] I am satisfied that the statutory requirements have been met as the contemplated 

reorganization falls within the conditions provided for in sections 191 and 173 of the CBCA. I 

am also satisfied that Canwest Global and the other CMI Entities were acting in good faith in 

attempting to resolve the Existing Shareholder dispute. Furthermore, the reorganization is a 

necessary step in the implementation of the Plan in that it facilitates agreement reached on 

June 23, 2010 with the Existing Shareholders. In my view, the reorganization is fair and 

reasonable and was a vital step in addressing a significant impediment to a satisfactory resolution 

of outstanding issues. 

[38] A post-filing claims procedure order is also sought. The procedure is designed to solicit, 

identify and quantify post-filing claims. The Monitor who participated in the negotiation of the 

proposed order is satisfied that its terms are fair and reasonable as am I. 

[39] In closing, I would like to say that generally speaking, the quality of oral argument and 

the materials filed in this CCAA proceeding has been very high throughout. I would like to 

express my appreciation to all counsel and the Monitor in that regard. The sanction order and the 

post-filing claims procedure order are granted. 

Pepall J. 

Released: July 28, 2010 

14 [2009] O.J. No. 2427 (S.C.J.) at para. 8/ 

15 [2005] Q.J. No. 2293 at para. 9. 
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Metcalfe & Mansfield Alternative Investments II Corp. (Re) 

92 O.R. (3d) 513 

Court of Appeal for Ontario, 
Laskin, Cronk and Blair JJ.A. 

August 18, 2008 

Debtor and creditor -- Companies' Creditors Arrangement Act -- Companies' Creditors 
Arrangement Act permitting inclusion of third-party releases in plan of compromise or 
arrangement to be sanctioned by court where those releases are reasonably connected to 
proposed restructuring -- Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

In response to a liquidity crisis which threatened the Canadian market in Asset Backed 
Commercial Paper ("ABCP"), a creditor-initiated Plan of Compromise and Arrangement was 
crafted. The Plan called for the release of third parties from any liability associated with 
ABCP, including, with certain narrow exceptions, liability for claims relating to fraud. The 
"double majority" required bys. 6 of the Companies' Creditors Arrangement A.ct ("CCAA") 
approved the Plan. The respondents sought court approval of the Plan under s. 6 of the CCAA. 
The application judge made the following findings: (a) the parties to be released were 
necessary and essential to the restructuring; (b) the claims to be released were rationally 
related to the purpose of the Plan and necessary for it; ( c) the Plan could not succeed without 
the releases; ( d) the parties who were to have claims against them released were contributing 
in a tangible and realistic way to the Plan; and ( e) the Plan would benefit not only the debtor 
companies but creditor noteholders generally. The application judge sanctioned the Plan. The 
appellants were holders of ABCP notes who opposed the Plan. On appeal, they argued that the 
CCAA does not permit a release of claims against third parties and that the releases constitute 

https ://www.canlii.org/en/ on/ onca/doc/2008/2008onca5 87 /2008onca5 87 .html 12/14/2015 
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an unconstitutional confiscation of private property that is within the exclusive domain of the 
provinces under s. 92 of the Constitution Act, 1867. 

Held, the appeal should be dismissed. 

On a proper interpretation, the CCAA permits the inclusion of third-party releases in a plan of 
compromise or arrangement to be sanctioned by the court where those releases are reasonably 
connected to the proposed restructuring. That conclusion is supported by (a) the open-ended, 
flexible character of the CCAA itself; (b) the broad nature of the term "compromise or 
arrangement" as used in the CCAA; and (c) the express statutory effect of the "double 
majority" vote and court sanction which render the plan binding on all creditors, including 
those unwilling to accept certain portions of it. The first of these signals a flexible approach to 
the application of the CCAA in new and evolving situations, an active judicial role in its 
application and interpretation, and a liberal approach to interpretation. The second provides 
the entree to negotiations between the parties [page514] affected in the restructuring and 
furnishes them with the ability to apply the broad scope of their ingenuity to fashioning the 
proposal. The latter afford necessary protection to unwilling creditors who may be deprived of 
certain of their civil and property rights as a result of the process. 

While the principle that legislation must not be construed so as to interfere with or prejudice 
established contractual or proprietary rights -- including the right to bring an action -- in the 
absence of a clear indication of legislative intention to that effect is an important one, 
Parliament's intention to clothe the court with authority to consider and sanction a plan that 
contains third-party releases is expressed with sufficient clarity in the "compromise or 
arrangement" language of the CCAA coupled with the statutory voting and sanctioning 
mechanism making the provisions of the plan binding on all creditors. This is not a situation 
of impermissible "gap-filling" in the case of legislation severely affecting property rights; it is 
a question of finding meaning in the language of the Act itself. 

Interpreting the CCAA as permitting the inclusion of third- party releases in a plan of 
compromise or arrangement is not unconstitutional under the division-of-powers doctrine and 
does not contravene the rules of public order pursuant to the Civil Code of Quebec. The 
CCAA is valid federal legislation under the federal insolvency power, and the power to 
sanction a plan of compromise or arrangement that contains third-party releases is embedded 
in the wording of the CCAA. The fact that this may interfere with a claimant's right to pursue 
a civil action or trump Quebec rules of public order is constitutionally immaterial. To the 
extent that the provisions of the CCAA are inconsistent with provincial legislation, the federal 
legislation is paramount. 

The application judge's findings of fact were supported by the evidence. His conclusion that 
the benefits of the Plan to the creditors as a whole and to the debtor companies outweighed the 
negative aspects of compelling the unwilling appellants to execute the releases was 
reasonable. 

APPEAL from the sanction order of C.L. Campbell J., 2008 CanLlI 27820 (ON SC), [2008] 
O.J. No. 2265, 43 C.B.R. (5th) 269 (S.C.J.) under the Companies' Creditors Arrangement Act. 

See Schedule "C" -- Counsel for list of counsel. 

https://www.canlii.org/en/on/onca/doc/2008/2008onca587/2008onca587.html 12114/2015 
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CanLU 34416 (ON SC), [2004] O.J. No. 1909, [2004] 0.T.C. 1169, 2 C.B.R. (5th) 4, 130 
A.C.W.S. (3d) 899 (S.C.J.); Anvil Range Mining Corp. (Re) (1998), 7 C.B.R. (4th) 51 (Ont. 
Gen. Div.); Bell Express Vu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559, [2002] S.C.J. No. 
43, 2002 SCC 42 (CanLII), 212 D.L.R. (4th) 1, 287 N.R. 248, [2002] 5 W.W.R. 1, J.E. 2002-
775, 166 B.C.A.C. 1, 100 B.C.L.R. (3d) 1, 18 C.P.R. (4th) 289, 93 C.R.R. (2d) 189, 113 
A.C.W.S. (3d) 52, REJB 2002-30904; [page515] Canadian Red Cross Society (Re), 1998 
CanLII 14907 (ON SC), [1998] O.J. No. 3306, 72 O.T.C. 99, 5 C.B.R. (4th) 299, 81 A.C.W.S. 
(3d) 932 (Gen. Div.); Chef Ready Foods Ltd. v. Hongkong Bank of Canada, 1990 CanLII 529 
(BC CA), [1990] B.C.J. No. 2384, [1991] 2 W.W.R. 136, 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 
311, 23 A.C.W.S. (3d) 976 (C.A.); Cineplex Odeon Corp. (Re) (2001), 2001 CanLII 32746 
(ON CA), 24 C.B.R. (4th) 201 (Ont. C.A.); Country Style Food Services (Re), 2002 CanLII 
41751 (ON CA), [2002] O.J. No. 1377, 158 O.A.C. 30, 112 A.C.W.S. (3d) 1009 (C.A.); Dans 
l'affaire de la proposition de: Le Royal Penfield inc. et Groupe Thibault Van Routte et 
Associes ltee, 2003 CanLII 33980 (QC CS), [2003] J.Q. no 9223, [2003] R.J.Q. 2157, J.E. 
2003-1566, 44 C.B.R. (4th) 302, [2003] G.S.T.C. 195 (C.S.); Dylex Ltd. (Re), 1995 CanLII 
7370 (ON SC), [1995] O.J. No. 595, 31 C.B.R. (3d) 106, 54 A.C.W.S. (3d) 504 (Gen. Div.); 
Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No. 2180, 41 O.A.C. 282, 1 
C.B.R. (3d) 101, 23 A.C.W.S. (3d) 1192 (C.A.); Employers' Liability Assurance Corp. v. 
Ideal Petroleum (1959) Ltd., 1976 CanLII 142 (SCC), [1978] 1S.C.R.230, [1976] S.C.J. No. 
114, 75 D.L.R. (3d) 63, 14 N.R. 503, 26 C.B.R. (N.S.) 84, [1977] 1 A.C.W.S. 562; Fotini's 
Restaurant Corp. v. White Spot Ltd., 1998 CanLII 3836 (BC SC), [1998] B.C.J. No. 598, 38 
B.L.R. (2d) 251, 78 A.C.W.S. (3d) 256 (S.C.); Guardian Assurance Co. (Re), [1917] 1 Ch. 
431 (C.A.); Muscletech Research and Development Inc. (Re), 2006 CanLU 34344 (ON SC), 
[2006] O.J. No. 4087, 25 C.B.R. (5th) 231, 152 A.C.W.S. (3d) 16 (S.C.J.); Olympia & York 
Developments Ltd. (Re) (1993), 1993 CanLII 8492 (ON SC), 12 O.R. (3d) 500, [1993] O.J. 
No. 545, 17 C.B.R. (3d) 1, 38 A.C.W.S. (3d) 1149 (Gen. Div.); Ravelston Corp. (Re), [2007] 
O.J. No. 1389, 2007 ONCA 268 (CanLII), 31 C.B.R. (5th) 233, 156 A.C.W.S. (3d) 824, 159 
A.C.W.S. (3d) 541; Reference re: Constitutional Creditors Arrangement Act (Canada), 1934 
CanLII 72 (SCC), [1934] S.C.R. 659, [1934] S.C.J. No. 46, [1934] 4 D.L.R. 75, 16 C.B.R. 1; 
Reference re Timber Regulations, [1935] A.C. 184, [1935] 2 D.L.R. 1, [1935] 1 W.W.R. 607 
(P.C.), affg [1933] S.C.R. 616, [1933] S.C.J. No. 53, [1934] 1 D.L.R. 43; Resurgence Asset 
Management LLC v. Canadian Airlines Corp., [2000] A.J. No. 1028, 2000 ABCA 238 
(CanLII), [2000] 10 W.W.R. 314, 84 Alta. L.R. (3d) 52, 266 A.R. 131, 9 B.L.R. (3d) 86, 20 
C.B.R. (4th) 46, 99 A.C.W.S. (3d) 533 (C.A.)[Leave to appeal to S.C.C. refused [2001] 
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S.C.C.A. No. 60, 293 A.R. 351]; Rizzo & Rizzo Shoes Ltd. (Re) (1998), 1998 CanLII 837 
(SCC), 36 O.R. (3d) 418, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, 154 D.L.R. (4th) 193, 221 
N.R. 241, J.E. 98-201, 106 O.A.C. 1, 50 C.B.R. (3d) 163, 33 C.C.E.L. (2d) 173, 98 CLLC 
A210-006; Royal Bank of Canada v. Larue, [1928] A.C. 187 (J.C.P.C.); Skydome Corp. v. 
Ontario, [1998] O.J. No. 6548, 16 C.B.R. (4th) 125 (Gen. Div.); Society of Composers, 
Authors and Music Publishers of Canada v. Armitage (2000), 2000 CanLII 16921 (ON CA), 
50 O.R. (3d) 688, [2000] O.J. No. 3993, 137 O.A.C. 74, 20 C.B.R. (4th) 160, 100 A.C.W.S. 
(3d) 530 (C.A.); T&N Ltd. and Others (No. 3) (Re), [2006] E.W.H.C. 1447, [2007] 1 All E.R. 
851, [2007] 1B.C.L.C.563, [2006] B.P.I.R. 1283, [2006] Lloyd's Rep. LR. 817 (Ch.) Statutes 
referred to Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 Business Corporations Act, 
R.S.O. 1990, c. B. 16, s. 182 Canada Business Corporations Act, R.S.C. I 985, c. C-44, s. 192 
[as am.] Civil Code of Quebec, C.c.Q. Companies' Creditors Arrangement Act, R.S.C. 1985. 
c. C-36, ss. 4, 5.1 [as am.], 6 [as am.] Companies Act 1985 (U.K.), 985, c. 6, s. 425 
Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c. 3, s. 92, (13), (21) Winding-up and 
Restructuring Act, R.S.C. 1985, c. W-I 1 Authorities referred to Dickerson, Reed, The 
Interpretation and Application of Statutes (Boston: Little, Brown and Company, 1975) 
[page516] Houlden, L.W., and C.H. Morawetz, Bankruptcy and Insolvency Law of Canada, 
3rd ed., looseleaf (Scarborough, Ont.: Carswell, 1992) Driedger, E.A., Construction of 
Statutes, 2nd ed. (Toronto: Butterworths, 1983) Smith, Gavin, and Rachel Platts, eds., 
Halsbury's Laws of England, 4th ed. reissue, vol. 44(1) (London, U.K.: Butterworths, 1995) 
Jacskson, Georgina R., and Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: 
An Examination of Statutory Interpretation, Descretionary Power and Inherent Jurisdiction in 
Insolvency Matters" in Sarra, Janis P ., ed., Annual Review of Insolvency Law, 2007 
(Vancouver: Carswell, 2007) Driedger, E.A., and R. Sullivan, Sullivan and Driedger on the 
Construction of Statutes, 4th ed. (Markham, Ont.: Butterworths, 2002) House of Commons 
Debates (Hansard), (20 April 1933) at 4091 (Hon. C.H. Cahan) 

The judgment of the court was delivered by 

BLAIR J.A.: --A. Introduction 

[ 1] In August 2007, a liquidity crisis suddenly threatened the Canadian market in Asset 
Backed Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence 
amongst investors stemming from the news of widespread defaults on U.S. sub-prime 
mortgages. The loss of confidence placed the Canadian financial market at risk generally and 
was reflective of an economic volatility worldwide. 

[2] By agreement amongst the major Canadian participants, the $32 billion Canadian market 
in third-party ABCP was frozen on August 13, 2007, pending an attempt to resolve the crisis 
through a restructuring of that market. The Pan-Canadian Investors Committee, chaired by 
Purdy Crawford, C.C., Q.C., was formed and ultimately put forward the creditor-initiated Plan 
of Compromise and Arrangement that forms the subject-matter of these proceedings. The Plan 
was sanctioned by Colin L. Campbell J. on June 5, 2008. 

[3] Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal 
from that decision. They raise an important point regarding the permissible scope of a 
restructuring under the Companies' Creditors Arrangement Act. R.S.C. 1985, c. C-36 as 
amended ("CCAA"): can the court sanction a Plan that calls for creditors to provide releases to 
third parties who are themselves solvent and not creditors of the debtor company? They also 
argue that, if the answer to this question is yes, the [page517] application judge erred in 
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holding that this Plan, with its particular releases (which bar some claims even in fraud), was 
fair and reasonable and therefore in sanctioning it under the CCAA. 

Leave to appeal 

[ 4] Because of the particular circumstances and urgency of these proceedings, the court agreed 
to collapse an oral hearing for leave to appeal with the hearing of the appeal itself. At the 
outset of argument, we encouraged counsel to combine their submissions on both matters. 

[5] The proposed appeal raises issues of considerable importance to restructuring proceedings 
under the CCAA Canada- wide. There are serious and arguable grounds of appeal and -- given 
the expedited timetable -- the appeal will not unduly delay the progress of the proceedings. I 
am satisfied that the criteria for granting leave to appeal in CCAA proceedings, set out in such 
cases as Cineplex Odeon Corp. (Re) (2001), 2001 CanLil 32746 (ON CA), 24 C.B.R. (4th) 
201 (Ont. C.A.) and Re Country Style Food Services, 2002 CanLil 41751 (ON CA), [2002] 
O.J. No. 1377, 158 O.A.C. 30 (C.A.) are met. I would grant leave to appeal. 

Appeal 

[6] For the reasons that follow, however, I would dismiss the appeal. B. Facts 

The parties 

[7] The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on 
the basis that it requires them to grant releases to third-party financial institutions against 
whom they say they have claims for relief arising out of their purchase of ABCP Notes. 
Amongst them are an airline, a tour operator, a mining company, a wireless provider, a 
pharmaceuticals retailer and several holding companies and energy companies. 

[8] Each of the appellants has large sums invested in ABCP -- in some cases, hundreds of 
millions of dollars. Nonetheless, the collective holdings of the appellants -- slightly over $1 
billion -- represent only a small fraction of the more than $32 billion of ABCP involved in the 
restructuring. 

[9] The lead respondent is the Pan-Canadian Investors Committee which was responsible for 
the creation and negotiation of the Plan on behalf of the creditors. Other respondents include 
various major international financial institutions, the five largest Canadian banks, several trust 
companies and some smaller holders of ABCP product. They participated in the market in a 
number of different ways. [page518] 

The ABCP market 

[1 O] Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial 
instrument. It is primarily a form of short-term investment -- usually 30 to 90 days -- typically 
with a low-interest yield only slightly better than that available through other short-term paper 
from a government or bank. It is said to be "asset backed" because the cash that is used to 
purchase an ABCP Note is converted into a portfolio of financial assets or other asset interests 
that in tum provide security for the repayment of the notes. 

[11] ABCP was often presented by those selling it as a safe investment, somewhat like a 
guaranteed investment certificate. 
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[12] The Canadian market for ABCP is significant and administratively complex. As of 
August 2007, investors had placed over $116 billion in Canadian ABCP. Investors range from 
individual pensioners to large institutional bodies. On the selling and distribution end, 
numerous players are involved, including chartered banks, investment houses and other 
financial institutions. Some of these players participated in multiple ways. The Plan in this 
proceeding relates to approximately $32 billion of non-bank sponsored ABCP, the 
restructuring of which is considered essential to the preservation of the Canadian ABCP 
market. 

[13] As I understand it, prior to August 2007, when it was frozen, the ABCP market worked 
as follows. 

[14] Various corporations (the "Sponsors") would arrange for entities they control 
("Conduits") to make ABCP Notes available to be sold to investors through "Dealers" (banks 
and other investment dealers). Typically, ABCP was issued by series and sometimes by 
classes within a series. 

[15] The cash from the purchase of the ABCP Notes was used to purchase assets which were 
held by trustees of the Conduits ("Issuer Trustees") and which stood as security for repayment 
of the notes. Financial institutions that sold or provided the Conduits with the assets that 
secured the ABCP are known as "Asset Providers". To help ensure that investors would be 
able to redeem their notes, "Liquidity Providers" agreed to provide funds that could be drawn 
upon to meet the demands of maturing ABCP Notes in certain circumstances. Most Asset 
Providers were also Liquidity Providers. Many of these banks and financial institutions were 
also holders of ABCP Notes ("Noteholders"). The Asset and Liquidity Providers held first 
charges on the assets. 

[16] When the market was working well, cash from the purchase of new ABCP Notes was 
also used to pay off maturing ABCP [page519] Notes; alternatively, Noteholders simply rolled 
their maturing notes over into new ones. As I will explain, however, there was a potential 
underlying predicament with this scheme. 

The liquidity crisis 

[17] The types of assets and asset interests acquired to "back" the ABCP Notes are varied and 
complex. They were generally long-term assets such as residential mortgages, credit card 
receivables, auto loans, cash collateralized debt obligations and derivative investments such as 
credit default swaps. Their particular characteristics do not matter for the purpose of this 
appeal, but they shared a common feature that proved to be the Achilles heel of the ABCP 
market: because of their long-term nature, there was an inherent timing mismatch between the 
cash they generated and the cash needed to repay maturing ABCP Notes. 

[18] When uncertainty began to spread through the ABCP marketplace in the summer of 
2007, investors stopped buying the ABCP product and existing Noteholders ceased to roll 
over their maturing notes. There was no cash to redeem those notes. Although calls were made 
on the Liquidity Providers for payment, most of the Liquidity Providers declined to fund the 
redemption of the notes, arguing that the conditions for liquidity funding had not been met in 
the circumstances. Hence the "liquidity crisis" in the ABCP market. 

https://www.canlii.org/en/on/ onca/doc/2008/2008onca5 87 /2008onca5 87 .html 12/14/2015 



CanLII - 2008 ONCA 587 (CanLII) Page 7of33 

[19] The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors 
could not tell what assets were backing their notes -- partly because the ABCP Notes were 
often sold before or at the same time as the assets backing them were acquired; partly because 
of the sheer complexity of certain of the underlying assets; and partly because of assertions of 
confidentiality by those involved with the assets. As fears arising from the spreading U.S. sub­
prime mortgage crisis mushroomed, investors became increasingly concerned that their ABCP 
Notes may be supported by those crumbling assets. For the reasons outlined above, however, 
they were unable to redeem their maturing ABCP Notes. 

The Montreal Protocol 

[20] The liquidity crisis could have triggered a wholesale liquidation of the assets, at 
depressed prices. But it did not. During the week of August 13, 2007, the ABCP market in 
Canada froze -- the result of a standstill arrangement orchestrated on the heels of the crisis by 
numerous market participants, including Asset Providers, Liquidity Providers, Noteholders 
and other financial industry representatives. Under the standstill agreement -- known as the 
Montreal Protocol -- the parties committed [page520] to restructuring the ABCP market with a 
view, as much as possible, to preserving the value of the assets and of the notes. 

[21] The work of implementing the restructuring fell to the Pan-Canadian Investors 
Committee, an applicant in the proceeding and respondent in the appeal. The Committee is 
composed of 17 financial and investment institutions, including chartered banks, credit 
unions, a pension board, a Crown corporation and a university board of governors. All 17 
members are themselves Noteholders; three of them also participated in the ABCP market in 
other capacities as well. Between them, they hold about two-thirds of the $32 billion of ABCP 
sought to be restructured in these proceedings. 

[22] Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on 
the work of the Committee and the restructuring process as a whole. His lengthy affidavit 
strongly informed the application judge's understanding of the factual context, and our own. 
He was not cross-examined and his evidence is unchallenged. 

[23] Beginning in September 2007, the Committee worked to craft a plan that would preserve 
the value of the notes and assets, satisfy the various stakeholders to the extent possible and 
restore confidence in an important segment of the Canadian financial marketplace. In March 
2008, it and the other applicants sought CCAA protection for the ABCP debtors and the 
approval of a Plan that had been pre-negotiated with some, but not all, of those affected by the 
misfortunes in the Canadian ABCP market. 

The Plan 
(a) Plan overview 

[24] Although the ABCP market involves many different players and kinds of assets, each 
with their own challenges, the committee opted for a single plan. In Mr. Crawford's words, 
"all of the ABCP suffers from common problems that are best addressed by a common 
solution". The Plan the Committee developed is highly complex and involves many parties. In 
its essence, the Plan would convert the Noteholders' paper -- which has been frozen and 
therefore effectively worthless for many months -- into new, long-term notes that would trade 
freely, but with a discounted face value. The hope is that a strong secondary market for the 
notes will emerge in the long run. 
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[25] The Plan aims to improve transparency by providing investors with detailed information 
about the assets supporting their ABCP Notes. It also addresses the timing mismatch between 
the notes and the assets by adjusting the maturity provisions and interest rates on the new 
notes. Further, the Plan [page521] adjusts some of the underlying credit default swap contracts 
by increasing the thresholds for default triggering events; in this way, the likelihood of a 
forced liquidation flowing from the credit default swap holder's prior security is reduced and, 
in turn, the risk for ABCP investors is decreased. 

[26] Under the Plan, the vast majority of the assets underlying ABCP would be pooled into 
two master asset vehicles (MAVl and MAV2). The pooling is designed to increase the 
collateral available and thus make the notes more secure. 

[27] The Plan does not apply to investors holding less than $1 million of notes. However, 
certain Dealers have agreed to buy the ABCP of those of their customers holding less than the 
$1 million threshold, and to extend financial assistance to these customers. Principal among 
these Dealers are National Bank and Canaccord, two of the respondent financial institutions 
the appellants most object to releasing. The application judge found that these developments 
appeared to be designed to secure votes in favour of the Plan by various Noteholders and were 
apparently successful in doing so. If the Plan is approved, they also provide considerable relief 
to the many small investors who find themselves unwittingly caught in the ABDP collapse. 
(b) The releases 

[28] This appeal focuses on one specific aspect of the Plan: 
the comprehensive series of releases of third parties provided for in art. 10. 

[29] The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, 
Issuer Trustees, Liquidity Providers and other market participants -- in Mr. Crawford's words, 
"virtually all participants in the Canadian ABCP market" -- from any liability associated with 
ABCP, with the exception of certain narrow claims relating to fraud. For instance, under the 
Plan as approved, creditors will have to give up their claims against the Dealers who sold 
them their ABCP Notes, including challenges to the way the Dealers characterized the ABCP 
and provided (or did not provide) information about the ABCP. The claims against the 
proposed defendants are mainly in tort: negligence, misrepresentation, negligent 
misrepresentation, failure to act prudently as a dealer/advisor, acting in conflict of interest and 
in a few cases fraud or potential fraud. There are also allegations of breach of fiduciary duty 
and claims for other equitable relief. 

[30] The application judge found that, in general, the claims for damages include the face 
value of the Notes, plus interest and additional penalties and damages. 

[31] The releases, in effect, are part of a quid pro quo. Generally speaking, they are 
designed to compensate various participants in [page522] the market for the contributions 
they would make to the restructuring. Those contributions under the Plan include the 
requirements that: 
(a) Asset Providers assume an increased risk in their credit default swap contracts, disclose 
certain proprietary information in relation to the assets and provide below- cost financing 
for margin funding facilities that are designed to make the notes more secure; (b) Sponsors 
-- who in addition have co-operated with the Investors' Committee throughout the process, 
including by sharing certain proprietary information -- give up their existing contracts; ( c) 
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the Canadian banks provide below-cost financing for the margin funding facility; and ( d) 
other parties make other contributions under the Plan. 

[32] According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain 
key participants, whose participation is vital to the restructuring, have made comprehensive 
releases a condition for their participation". 

The CCAA proceedings to date 

[33] On March 17, 2008, the applicants sought and obtained an Initial Order under the CCAA 
staying any proceedings relating to the ABCP crisis and providing for a meeting of the 
Noteholders to vote on the proposed Plan. The meeting was held on April 25. The vote was 
overwhelmingly in support of the Plan -- 96 per cent of the Noteholders voted in favour. At 
the instance of certain Noteholders, and as requested by the application judge (who has 
supervised the proceedings from the outset), the monitor broke down the voting results 
according to those N oteholders who had worked on or with the Investors' Committee to 
develop the Plan and those Noteholders who had not. Re-calculated on this basis the results 
remained firmly in favour of the proposed Plan -- 99 per cent of those connected with the 
development of the Plan voted positively, as did 80 per cent of those Noteholders who had not 
been involved in its formulation. 

[34] The vote thus provided the Plan with the "double majority" approval -- a majority of 
creditors representing two- thirds in value of the claims -- required under s. 6 of the CCAA. 

[35] Following the successful vote, the applicants sought court approval of the Plan under s. 6. 
Hearings were held on May 12 [page523] and 13. On May 16, the application judge issued a 
brief endorsement in which he concluded that he did not have sufficient facts to decide 
whether all the releases proposed in the Plan were authorized by the CCAA. While the 
application judge was prepared to approve the releases of negligence claims, he was not 
prepared at that point to sanction the release of fraud claims. Noting the urgency of the 
situation and the serious consequences that would result from the Plan's failure, the 
application judge nevertheless directed the parties back to the bargaining table to try to work 
out a claims process for addressing legitimate claims of fraud. 

[36] The result of this renegotiation was a "fraud carve-out" -- an amendment to the Plan 
excluding certain fraud claims from the Plan's releases. The carve-out did not encompass all 
possible claims of fraud, however. It was limited in three key respects. First, it applied only to 
claims against ABCP Dealers. Secondly, it applied only to cases involving an express 
fraudulent misrepresentation made with the intention to induce purchase and in circumstances 
where the person making the representation knew it to be false. Thirdly, the carve-out limited 
available damages to the value of the notes, minus any funds distributed as part of the Plan. 
The appellants argue vigorously that such a limited release respecting fraud claims is 
unacceptable and should not have been sanctioned by the application judge. 

[37] A second sanction hearing -- this time involving the amended Plan (with the fraud carve­
out) -- was held on June 3, 2008. Two days later, Campbell J. released his reasons for 
decision, approving and sanctioning the Plan on the basis both that he had jurisdiction to 
sanction a Plan calling for third- party releases and that the Plan including the third-party 
releases in question here was fair and reasonable. 
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[38] The appellants attack both of these determinations. C. Law and Analysis 

[39] There are two principal questions for determination on this appeal: 
( 1) As a matter of law, may a CCAA plan contain a release of claims against anyone other 
than the debtor company or its directors? (2) If the answer to that question is yes, did the 
application judge err in the exercise of his discretion to sanction the Plan as fair and 
reasonable given the nature of the releases called for under it? [page524] 
(1) Legal authority for the releases 

[ 40] The standard of review on this first issue -- whether, as a matter of law, a CCAA plan 
may contain third-party releases -- is correctness. 

[ 41] The appellants submit that a court has no jurisdiction or legal authority under the 
CCAA to sanction a plan that imposes an obligation on creditors to give releases to third 
parties other than the directors of the debtor company. [See Note 1 below] The requirement 
that objecting creditors release claims against third parties is illegal, they contend, because: 
(a) on a proper interpretation, the CCAA does not permit such releases; (b) the court is not 
entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to create such 
authority because to do so would be contrary to the principle that Parliament did not intend 
to interfere with private property rights or rights of action in the absence of clear statutory 
language to that effect; ( c) the releases constitute an unconstitutional confiscation of private 
property that is within the exclusive domain of the provinces under s. 92 of the Constitution 
Act, 1867; (d) the releases are invalid under Quebec rules of public order; and because (e) 
the prevailing jurisprudence supports these conclusions. 

[42] I would not give effect to any of these submissions. 

Interpretation, "gap filling" and inherent jurisdiction 

[43] On a proper interpretation, in my view, the CCAA permits the inclusion of third-party 
releases in a plan of compromise or arrangement to be sanctioned by the court where those 
releases are reasonably connected to the proposed restructuring. I am led to this conclusion by 
a combination of (a) the open-ended, flexible character of the CCAA itself, (b) the broad 
nature of the term "compromise or arrangement" as used in the Act, and (c) the express 
statutory effect of the "double-majority" vote and court sanction which render the plan binding 
on all creditors, including [page525] those unwilling to accept certain portions of it. The first 
of these signals a flexible approach to the application of the Act in new and evolving 
situations, an active judicial role in its application and interpretation, and a liberal approach to 
that interpretation. The second provides the entree to negotiations between the parties affected 
in the restructuring and furnishes them with the ability to apply the broad scope of their 
ingenuity in fashioning the proposal. The latter afford necessary protection to unwilling 
creditors who may be deprived of certain of their civil and property rights as a result of the 
process. 

[ 44] The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out 
all that is permitted or barred. Judges must therefore play a role in fleshing out the details of 
the statutory scheme. The scope of the Act and the powers of the court under it are not 
limitless. It is beyond controversy, however, that the CCAA is remedial legislation to be 
liberally construed in accordance with the modem purposive approach to statutory 
interpretation. It is designed to be a flexible instrument and it is that very flexibility which 
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gives the Act its efficacy: Canadian Red Cross Society (Re), 1998 CanLll 14907 (ON SC), 
[1998] O.J. No. 3306, 5 C.B.R. (4th) 299 (Gen. Div.). As Farley J. noted in Dylex Ltd. (Re), 
1995 CanLII 7370 (ON SC), [1995] 0.J. No. 595, 31 C.B.R. (3d) 106 (Gen. Div.), at p. 111 
C.B.R., "[t]he history of CCAA law has been an evolution of judicial interpretation". 

[ 45] Much has been said, however, about the "evolution of judicial interpretation" and there is 
some controversy over both the source and scope of that authority. Is the source of the court's 
authority statutory, discerned solely through application of the principles of statutory 
interpretation, for example? Or does it rest in the court's ability to "fill in the gaps" in 
legislation? Or in the court's inherent jurisdiction? 

[ 46] These issues have recently been canvassed by the Honourable Georgina R. Jackson and 
Dr. Janis Sarra in their publication "Selecting the Judicial Tool to get the Job Done: An 
Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in 
Insolvency Matters", [See Note 2 below] and there was considerable argument on these issues 
before the application judge and before us. While I generally agree with the authors' 
suggestion that the courts should adopt a hierarchical approach in their resort to these 
interpretive tools -- statutory interpretation, gap-filling, discretion and inherent jurisdiction 
[page526] -- it is not necessary, in my view, to go beyond the general principles of statutory 
interpretation to resolve the issues on this appeal. Because I am satisfied that it is implicit in 
the language of the CCAA itself that the court has authority to sanction plans incorporating 
third-party releases that are reasonably related to the proposed restructuring, there is no "gap­
filling" to be done and no need to fall back on inherent jurisdiction. In this respect, I take a 
somewhat different approach than the application judge did. 

[ 4 7] The Supreme Court of Canada has affirmed generally -- and in the insolvency context 
particularly -- that remedial statutes are to be interpreted liberally and in accordance with 
Professor Driedger's modem principle of statutory interpretation. Driedger advocated that "the 
words of an Act are to be read in their entire context and in their grammatical and ordinary 
sense harmoniously with the scheme of the Act, the object of the Act, and the intention of 
Parliament": Rizzo & Rizzo Shoes Ltd. (Re) (1998), 1998 CmLTI 837 (SCC), 36 O.R. (3d) 
418, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, at para. 21, quoting E.A. Driedger, Construction 
of Statutes, 2nd ed. (Toronto: 
Butterworths, 1983); Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42 (CanLII), [2002] 
2 S.C.R. 559, [2002] S.C.J. No. 43, at para. 26. 

[48] More broadly, I believe that the proper approach to the judicial interpretation and 
application of statutes -- particularly those like the CCAA that are skeletal in nature -- is 
succinctly and accurately summarized by Jackson and Sarra in their recent article, supra, at p. 
56: 

The exercise of a statutory authority requires the statute to be construed. The plain meaning or 
textualist approach has given way to a search for the object and goals of the statute and the 
intentionalist approach. This latter approach makes use of the purposive approach and the 
mischief rule, including its codification under interpretation statutes that every enactment is 
deemed remedial, and is to be given such fair, large and liberal construction and interpretation 
as best ensures the attainment of its objects. This latter approach advocates reading the statute 
as a whole and being mindful of Driedger's "one principle", that the words of the Act are to be 
read in their entire context, in their grammatical and ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, and the intention of Parliament. It is important that 
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courts first interpret the statute before them and exercise their authority pursuant to the statute, 
before reaching for other tools in the judicial toolbox. Statutory interpretation using the 
principles articulated above leaves room for gap-filling in the common law provinces and a 
consideration of purpose in Quebec as a manifestation of the judge's overall task of statutory 
interpretation. Finally, the jurisprudence in relation to statutory interpretation demonstrates the 
fluidity inherent in the judge's task in seeking the objects of the statute and the intention of the 
legislature. 

[ 49] I adopt these principles. [page527] 

[50] The remedial purpose of the CCAA -- as its title affirms -- is to facilitate compromises or 
arrangements between an insolvent debtor company and its creditors. In Chef Ready Foods 
Ltd. v. Hongkong Bank of Canada, 1990 CanLU 529 (BC CA), [1990] B.C.J. No. 2384, 4 
C.B.R. (3d) 311 (C.A.), at p. 318 C.B.R., Gibbs J.A. summarized very concisely the purpose, 
object and scheme of the Act: 

Almost inevitably, liquidation destroyed the shareholders' investment, yielded little by way of 
recovery to the creditors, and exacerbated the social evil of devastating levels of 
unemployment. The government of the day sought, through the C.C.A.A., to create a regime 
whereby the principals of the company and the creditors could be brought together under the 
supervision of the court to attempt a reorganization or compromise or arrangement under 
which the company could continue in business. 

[ 51] The CCAA was enacted in 193 3 and was necessary -- as the then secretary of state noted 
in introducing the Bill on First Reading-- "because of the prevailing commercial and industrial 
depression" and the need to alleviate the effects of business bankruptcies in that context: see 
the statement of the Hon. C.H. Cahan, Secretary of State, House of Commons Debates 
(Hansard) (April 20, 1933) at 4091. One of the greatest effects of that Depression was what 
Gibbs J.A. described as "the social evil of devastating levels of unemployment". Since then, 
courts have recognized that the Act has a broader dimension than simply the direct relations 
between the debtor company and its creditors and that this broader public dimension must be 
weighed in the balance together with the interests of those most directly affected: see, for 
example, Elan Corp. v. Comiskey (1990), 1990 CanLII 6979 (ON CA), 1 0.R. (3d) 289, 
[1990] O.J. No. 2180 (C.A.), per Doherty J.A. in dissent; Skydome Corp. v. Ontario, [1998] 
O.J. No. 6548, 16 C.B.R. (4th) 125 (Gen. Div.); Anvil Range Mining Corp. (Re) (1998), 7 
C.B.R. (4th) 51 (Ont. Gen. Div.). 

[52] In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp. 
306-307 O.R.: 

[T]he Act was designed to serve a "broad constituency of investors, creditors and 
employees". [See Note 3 below] Because of that "broad constituency" the court must, 
when considering applications brought under the Act, have regard not only to the 
individuals and organizations directly affected by the application, but also to the wider 
public interest. (Emphasis added) 

Application of the principles of interpretation 
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[53] An interpretation of the CCAA that recognizes its broader socio-economic purposes and 
objects is apt in this case. As the [page528] application judge pointed out, the restructuring 
underpins the financial viability of the Canadian ABCP market itself. 

[54] The appellants argue that the application judge erred in taking this approach and in 
treating the Plan and the proceedings as an attempt to restructure a financial market (the 
ABCP market) rather than simply the affairs between the debtor corporations who caused the 
ABCP Notes to be issued and their creditors. The Act is designed, they say, only to effect 
reorganizations between a corporate debtor and its creditors and not to attempt to restructure 
entire marketplaces. 

[55] This perspective is flawed in at least two respects, however, in my opinion. First, it 
reflects a view of the purpose and objects of the CCAA that is too narrow. Secondly, it 
overlooks the reality of the ABCP marketplace and the context of the restructuring in question 
here. It may be true that, in their capacity as ABCP Dealers, the releasee financial institutions 
are "third-parties" to the restructuring in the sense that they are not creditors of the debtor 
corporations. However, in their capacities as Asset Providers and Liquidity Providers, they are 
not only creditors but they are prior secured creditors to the Noteholders. Furthermore -- as the 
application judge found -- in these latter capacities they are making significant contributions 
to the restructuring by "foregoing immediate rights to assets and ... providing real and 
tangible input for the preservation and enhancement of the Notes" (para. 76). In this context, 
therefore, the application judge's remark, at para. 50, that the restructuring "involves the 
commitment and participation of all parties" in the ABCP market makes sense, as do his 
earlier comments, at paras. 48-49: 

Given the nature of the ABCP market and all of its participants, it is more appropriate to 
consider all Noteholders as claimants and the object of the Plan to restore liquidity to the 
assets being the Notes themselves. The restoration of the liquidity of the market necessitates 
the participation (including more tangible contribution by many) of all Noteholders. 

In these circumstances, it is unduly technical to classify the Issuer Trustees as debtors and the 
claims of the Noteholders as between themselves and others as being those of third party 
creditors, although I recognize that the restructuring structure of the CCAA requires the 
corporations as the vehicles for restructuring. (Emphasis added) 

[56] The application judge did observe that "[t]he insolvency is of the ABCP market itself, the 
restructuring is that of the market for such paper ... " (para. 50). He did so, however, to point 
out the uniqueness of the Plan before him and its industry-wide significance and not to suggest 
that he need have no regard to the provisions of the CCAl\ permitting a restructuring as 
between debtor [page529] and creditors. His focus was on the effect of the restructuring, a 
perfectly permissible perspective given the broad purpose and objects of the Act. This is 
apparent from his later references. For example, in balancing the arguments against approving 
releases that might include aspects of fraud, he responded that "what is at issue is a liquidity 
crisis that affects the ABCP market in Canada" (para. 125). In addition, in his reasoning on the 
fair- and-reasonable issue, he stated, at para. 142: "Apart from the Plan itself, there is a need 
to restore confidence in the financial system in Canada and this Plan is a legitimate use of the 
CCAA to accomplish that goal". 
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[57] I agree. I see no error on the part of the application judge in approaching the fairness 
assessment or the interpretation issue with these considerations in mind. They provide the 
context in which the purpose, objects and scheme of the CCAA are to be considered. 

The statutory wording 

[58] Keeping in mind the interpretive principles outlined above, I tum now to a 
consideration of the provisions of the CCAA. Where in the words of the statute is the court 
clothed with authority to approve a plan incorporating a requirement for third-party 
releases? As summarized earlier, the answer to that question, in my view, is to be found in: 
(a) the skeletal nature of the CCAA; (b) Parliament's reliance upon the broad notions of 
"compromise" and "arrangement" to establish the framework within which the parties may 
work to put forward a restructuring plan; and in ( c) the creation of the statutory mechanism 
binding all creditors in classes to the compromise or arrangement once it has surpassed the 
high "double majority" voting threshold and obtained court sanction as "fair and 
reasonable". Therein lies the expression of Parliament's intention to permit the parties to 
negotiate and vote on, and the court to sanction, third-party releases relating to a 
restructuring. 

[59] Sections 4 and 6 of the CCAA state: 

4. Where a compromise or an 
arrangement is proposed 
between a debtor company and 
its unsecured creditors or any 
class of them, the court may, on 
the application in a summary 
way of the company, of any 
such creditor or of the trustee in 
bankruptcy or liquidator of the 
company, order a meeting of 
the creditors or class of 
creditors, and, if the court so 
determines, of the shareholders 
of the company, to be 
summoned in such manner as 
the court directs. [page530] ... 

6. Where a majority in number representing two-thirds in value of the 
creditors, or class of creditors, as the case may be, present and voting 
either in person or by proxy at the meeting or meetings thereof 
respectively held pursuant to sections 4 and 5, or either of those 
sections, agree to any compromise or arrangement either as proposed or 
as altered or modified at the meeting or meetings, the compromise or 
arrangement may be sanctioned by the court, and if so sanctioned is 
binding 
(a) on all the creditors or the class of creditors, as the case may be, and 
on any trustee for any such class of creditors, whether secured or 
unsecured, as the case may be, and on the company; and 
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(b) in the case of a company that has made an authorized assignment or 
against which a bankruptcy order has been made under the Bankruptcy 
and Insolvency Act or is in the course of being wound up under the 
Winding-up and Restructuring Act, on the trustee in bankruptcy or 
liquidator and contributories of the company. 

Compromise or arrangement 

[60] While there may be little practical distinction between "compromise" and "arrangement" 
in many respects, the two are not necessarily the same. "Arrangement" is broader than 
"compromise" and would appear to include any scheme for reorganizing the affairs of the 
debtor: L.W. Boulden and C.H. Morawetz, Bankruptcy and Insolvency Law of Canada, 
looseleaf, 3rd ed., vol. 4 (Scarborough, Ont.: Carswell, 1992) at lOA- 12.2, NlO. It has been 
said to be "a very wide and indefinite [word]": Reference re Timber Regulations, [1935] A.C. 
184, [1935] 2 D.L.R. 1 (P.C.), at p. 197 A.C., affg [1933] S.C.R. 616, [1933] S.C.J. No. 53. 
See also Guardian Assurance Co. (Re), [1917] 1Ch.431 (C.A.), at pp. 448, 450 Ch.; T&N 
Ltd. and Others (No. 3) (Re), [2007] 1 All E.R. 851, [2006] E.W.H.C. 1447 (Ch.). 

[ 61] The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate 
insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the 
myriad of business deals that could evolve from the fertile and creative minds of negotiators 
restructuring their financial affairs. It left the shape and details of those deals to be worked out 
within the framework of the comprehensive and flexible concepts of a "compromise" and 
"arrangement". I see no reason why a release in favour of a third party, negotiated as part of a 
package between a debtor and creditor and reasonably relating to the proposed restructuring 
cannot fall within that framework. 

[62] A proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA") is 
a contract: Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd., 1976 CanLII 
142 (SCC), [1978] 1 S.C.R. 230, [1976] S.C.J. No. 114, at p. 239 S.C.R.; [page53 l] Society of 
Composers, Authors and Music Publishers of Canada v. Armitage (2000), '.:WOO CanLII 16921 
(ON CA), 50 O.R. (3d) 688, [2000] O.J. No. 3993 (C.A.), at para. 11. In my view, a 
compromise or arrangement under the CCAA is directly analogous to a proposal for these 
purposes and, therefore, is to be treated as a contract between the debtor and its creditors. 
Consequently, parties are entitled to put anything into such a plan that could lawfully be 
incorporated into any contract. See Air Canada (Re), 2004 CanLII 34416 (ON SC), [2004] 
O.J. No. 1909, 2 C.B.R. (5th) 4 (S.C.J.), at para. 6; Olympia & York Developments Ltd. (Re) 
(1993), 1993 CanLII 8492 (ON SC), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.), atp. 
518 O.R. 

[63] There is nothing to prevent a debtor and a creditor from including in a contract between 
them a term providing that the creditor release a third party. The term is binding as between 
the debtor and creditor. In the CCAA context, therefore, a plan of compromise or arrangement 
may propose that creditors agree to compromise claims against the debtor and to release third 
parties, just as any debtor and creditor might agree to such a term in a contract between them. 
Once the statutory mechanism regarding voter approval and court sanctioning has been 
complied with, the plan -- including the provision for releases -- becomes binding on all 
creditors (including the dissenting minority). 
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[ 64] T &N Ltd. and Others (Re), supra, is instructive in this regard. It is a rare example of a 
court focusing on and examining the meaning and breadth of the term "arrangement". T& N 
and its associated companies were engaged in the manufacture, distribution and sale of 
asbestos-containing products. They became the subject of many claims by former employees, 
who had been exposed to asbestos dust in the course of their employment, and their 
dependents. The T&N companies applied for protection under s. 425 of the U.K. Companies 
Act 1985, a provision virtually identical to the scheme of the CCAA -- including the concepts 
of compromise or arrangement. [See Note 4 below] 

[65] T &N carried employers' liability insurance. However, the employers' liability insurers 
(the "EL insurers") denied coverage. This issue was litigated and ultimately resolved through 
the establishment of a multi-million pound fund against which the employees and their 
dependants (the EL claimants) would assert their claims. In return, T&N's former employees 
and dependants (the EL claimants) agreed to forego any further claims against the EL insurers. 
This settlement was incorporated into the plan of [page532] compromise and arrangement 
between the T &N companies and the EL claimants that was voted on and put forward for 
court sanction. 

[66] Certain creditors argued that the court could not sanction the plan because it did not 
constitute a "compromise or arrangement" between T &N and the EL claimants since it did not 
purport to affect rights as between them but only the EL claimants' rights against the EL 
insurers. The court rejected this argument. Richards J. adopted previous jurisprudence -- cited 
earlier in these reasons -- to the effect that the word "arrangement" has a very broad meaning 
and that, while both a compromise and an arrangement involve some "give and take", an 
arrangement need not involve a compromise or be confined to a case of dispute or difficulty 
(paras. 46-51 ). He referred to what would be the equivalent of a solvent arrangement under 
Canadian corporate legislation as an example. [See Note 5 below] Finally, he pointed out that 
the compromised rights of the EL claimants against the EL insurers were not unconnected 
with the EL claimants' rights against the T &N companies; the scheme of arrangement 
involving the EL insurers was "an integral part of a single proposal affecting all the 
parties" (para. 52). He concluded his reasoning with these observations (para. 53): 

In my judgment it is not a necessary element of an arrangement for the purposes of s 425 of 
the 1985 Act that it should alter the rights existing between the company and the creditors or 
members with whom it is made. No doubt in most cases it will alter those rights. But, 
provided that the context and content of the scheme are such as properly to constitute an 
arrangement between the company and the members or creditors concerned, it will fall within 
s 425. It is ... neither necessary nor desirable to attempt a definition of arrangement. The 
legislature has not done so. To insist on an alteration of rights, or a termination of rights as in 
the case of schemes to effect takeovers or mergers, is to impose a restriction which is neither 
warranted by the statutory language nor justified by the courts' approach over many years to 
give the term its widest meaning. Nor is an arrangement necessarily outside the section, 
because its effect is to alter the rights of creditors against another party or because such 
alteration could be achieved by a scheme of arrangement with that party. (Emphasis added) 

[67] I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were 
being asked to release their claims against the EL insurers in exchange for a call on the fund. 
Here, the appellants are being required to release their claims against certain financial third 
parties in exchange for what is anticipated to be an improved position for all ABCP 
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Noteholders, stemming from the contributions the financial [page533] third parties are making 
to the ABCP restructuring. The situations are quite comparable. 

The binding mechanism 

[68] Parliament's reliance on the expansive terms "compromise" or "arrangement" does not 
stand alone, however. Effective insolvency restructurings would not be possible without a 
statutory mechanism to bind an unwilling minority of creditors. Unanimity is frequently 
impossible in such situations. But the minority must be protected too. Parliament's solution to 
this quandary was to permit a wide range of proposals to be negotiated and put forward (the 
compromise or arrangement) and to bind all creditors by class to the terms of the plan, but to 
do so only where the proposal can gain the support of the requisite "double majority" of votes 
[See Note 6 below] and obtain the sanction of the court on the basis that it is fair and 
reasonable. In this way, the scheme of the CCAA supports the intention of Parliament to 
encourage a wide variety of solutions to corporate insolvencies without unjustifiably 
overriding the rights of dissenting creditors. 

The required nexus 

[69] In keeping with this scheme and purpose, I do not suggest that any and all releases 
between creditors of the debtor company seeking to restructure and third parties may be made 
the subject of a compromise or arrangement between the debtor and its creditors. Nor do I 
think the fact that the releases may be "necessary" in the sense that the third parties or the 
debtor may refuse to proceed without them, of itself, advances the argument in favour of 
finding jurisdiction (although it may well be relevant in terms of the fairness and 
reasonableness analysis). 

[70] The release of the claim in question must be justified as part of the compromise or 
arrangement between the debtor and its creditors. In short, there must be a reasonable 
connection between the third-party claim being compromised in the plan and the restructuring 
achieved by the plan to warrant inclusion of the third-party release in the plan. This nexus 
exists here, in my view. 

[71] In the course of his reasons, the application judge made the following findings, all of 
which are amply supported on the record: 
(a) The parties to be released are necessary and essential to the restructuring of the debtor; 
[page534] (b) the claims to be released are rationally related to the purpose of the Plan and 
necessary for it; ( c) the Plan cannot succeed without the releases; ( d) the parties who are to 
have claims against them released are contributing in a tangible and realistic way to the 
Plan; and ( e) the Plan will benefit not only the debtor companies but creditor Noteholders 
generally. 

[72] Here, then -- as was the case in T &N -- there is a close connection between the claims 
being released and the restructuring proposal. The tort claims arise out of the sale and 
distribution of the ABCP Notes and their collapse in value, as do the contractual claims of the 
creditors against the debtor companies. The purpose of the restructuring is to stabilize and 
shore up the value of those notes in the long run. The third parties being released are making 
separate contributions to enable those results to materialize. Those contributions are identified 
earlier, at para. 31 of these reasons. The application judge found that the claims being released 
are not independent of or unrelated to the claims that the Noteholders have against the debtor 
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companies; they are closely connected to the value of the ABCP Notes and are required for 
the Plan to succeed. At paras. 76-77, he said: 

I do not consider that the Plan in this case involves a change in relationship among creditors 
"that does not directly involve the Company." Those who support the Plan and are to be 
released are "directly involved in the Company" in the sense that many are foregoing 
immediate rights to assets and are providing real and tangible input for the preservation and 
enhancement of the Notes. It would be unduly restrictive to suggest that the moving parties' 
claims against released parties do not involve the Company, since the claims are directly 
related to the value of the Notes. The value of the Notes is in this case the value of the 
Company. 

This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from 
involving the Company and its Notes. 

[73] I am satisfied that the wording of the CCAA -- construed in light of the purpose, objects 
and scheme of the Act and in accordance with the modem principles of statutory interpretation 
-- supports the court's jurisdiction and authority to sanction the Plan proposed here, including 
the contested third-party releases contained in it. 

The jurisprudence 

[74] Third-party releases have become a frequent feature in Canadian restructurings since the 
decision of the Alberta Court of Queen's [page535] Bench in Canadian Airlines Corp. (Re), 
2000 ABQB 442 (CanLU), [2000] A.J. No. 771, 265 A.R. 201 (Q.B.), leave to appeal refused 
by Resurgence Asset Management LLC v. Canadian Airlines Corp., 2000 ABCA 238 
(CanLll), [2000] A.J. No. 1028, 266 A.R. 131 (C.A.), and [2001] S.C.C.A. No. 60, 293 A.R. 
351. In Muscletech Research and Development Inc. (Re), 2006 CanLil 34344 (ON SC), 
[2006] O.J. No. 4087, 25 C.B.R. (5th) 231 (S.C.J.), Justice Ground remarked (para. 8): 

[It] is not uncommon in CCAA proceedings, in the context of a plan of compromise and 
arrangement, to compromise claims against the Applicants and other parties against whom 
such claims or related claims are made. 

[75] We were referred to at least a dozen court-approved CCAA plans from across the country 
that included broad third-party releases. With the exception of Canadian Airlines (Re), 
however, the releases in those restructurings -- including Muscletech -- were not opposed. The 
appellants argue that those cases are wrongly decided because the court simply does not have 
the authority to approve such releases. 

[76] In Canadian Airlines (Re) the releases in question were opposed, however. Papemy J. (as 
she then was) concluded the court had jurisdiction to approve them and her decision is said to 
be the wellspring of the trend towards third-party releases referred to above. Based on the 
foregoing analysis, I agree with her conclusion although for reasons that differ from those 
cited by her. 

[77] Justice Papemy began her analysis of the release issue with the observation, at para. 87, 
that "[p ]rior to 1997, the CCAA did not provide for compromises of claims against anyone 
other than the petitioning company". It will be apparent from the analysis in these reasons that 
I do not accept that premise, notwithstanding the decision of the Quebec Court of Appeal in 
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Michaud v. Steinberg, [See Note 7 below] of which her comment may have been reflective. 
Papemy J.'s reference to 1997 was a reference to the amendments of that year adding s. 5.1 to 
the CCAA, which provides for limited releases in favour of directors. Given the limited scope 
of s. 5.1, Justice Papemy was thus faced with the argument -- dealt with later in these reasons 
-- that Parliament must not have intended to extend the authority to approve third-party 
releases beyond the scope of this section. She chose to address this contention by concluding 
that, although the amendments " [did] not authorize a release of claims against third parties 
other than directors, [they did] not prohibit such releases either" (para. 92). [page536] 

[78] Respectfully, I would not adopt the interpretive principle that the CCAA permits releases 
because it does not expressly prohibit them. Rather, as I explain in these reasons, I believe the 
open-ended CCAA permits third-party releases that are reasonably related to the restructuring 
at issue because they are encompassed in the comprehensive terms "compromise" and 
"arrangement" and because of the double-voting majority and court-sanctioning statutory 
mechanism that makes them binding on unwilling creditors. 

[79] The appellants rely on a number of authorities, which they submit support the proposition 
that the CCAA may not be used to compromise claims as between anyone other than the 
debtor company and its creditors. Principal amongst these are Michaud v. Steinberg, supra; 
NBD Bank, Canada v. Dofasco Inc. (1999), 1999 CanLII 3826 (ON CA), 46 O.R. (3d) 514, 
[1999] O.J. No. 4749 (C.A.); Pacific Coastal Airlines Ltd. v. Air Canada, 2001 BCSC 1721 
(CanLH), [2001] B.C.J. No. 2580, 19 B.L.R. (3d) 286 (S.C.); and Stelco Inc. (Re) (2005), 
2005 CanLII 42247 (ON CA), 78 O.R. (3d) 241, [2005] O.J. No. 4883 (C.A.) ("Stelco I"). I do 
not think these cases assist the appellants, however. With the exception of Steinberg, they do 
not involve third-party claims that were reasonably connected to the restructuring. As I shall 
explain, it is my opinion that Steinberg does not express a correct view of the law, and I 
decline to follow it. 

[80] In Pacific Coastal Airlines, Tysoe J. made the following comment, at para. 24: 

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a 
company and a third party, even if the company was also involved in the subject matter of the 
dispute. While issues between the debtor company and non-creditors are sometimes dealt with 
in CCAA proceedings, it is not a proper use of a CCAA proceeding to determine disputes 
between parties other than the debtor company. 

[81] This statement must be understood in its context, however. Pacific Coastal Airlines had 
been a regional carrier for Canadian Airlines prior to the CCAA reorganization of the latter in 
2000. In the action in question, it was seeking to assert separate tort claims against Air Canada 
for contractual interference and inducing breach of contract in relation to certain rights it had 
to the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada 
sought to have the action dismissed on grounds of res judicata or issue estoppel because of the 
CCAA proceeding. Tysoe J. rejected the argument. 

[82] The facts in Pacific Coastal are not analogous to the circumstances of this case, however. 
There is no suggestion that a resolution of Pacific Coastal's separate tort claim against Air 
Canada was in any way connected to the Canadian Airlines restructuring, even though 
Canadian -- at a contractual level -- may have had some involvement with the particular 
dispute. [page537] Here, however, the disputes that are the subject matter of the impugned 
releases are not simply "disputes between parties other than the debtor company". They are 
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closely connected to the disputes being resolved between the debtor companies and their 
creditors and to the restructuring itself. 

[83] Nor is the decision of this court in the NBD Bank case dispositive. It arose out of the 
financial collapse of Algoma Steel, a wholly owned subsidiary of Dofasco. The bank had 
advanced funds to Algoma allegedly on the strength of misrepresentations by Algoma's Vice­
President, James Melville. The plan of compromise and arrangement that was sanctioned by 
Farley J. in the Algoma CCAA restructuring contained a clause releasing Algoma from all 
claims creditors "may have had against Algoma or its directors, officers, employees and 
advisors". Mr. Melville was found liable for negligent misrepresentation in a subsequent 
action by the bank. On appeal, he argued that since the bank was barred from suing Algoma 
for misrepresentation by its officers, permitting it to pursue the same cause of action against 
him personally would subvert the CCAA process -- in short, he was personally protected by 
the CCAA release. 

[84] Rosenberg J.A., writing for this court, rejected this argument. The appellants here rely 
particularly upon his following observations, at paras. 53-54: 

In my view, the appellant has not demonstrated that allowing the respondent to pursue its 
claim against him would undermine or subvert the purposes of the Act. As this court noted in 
Elan Corp. v. Comiskey (1990), 1990 CanLII 6979 (ON CA), 1 O.R. (3d) 289 at p. 297, ... 
the CCAA is remedial legislation "intended to provide a structured environment for the 
negotiation of compromises between a debtor company and its creditors for the benefit of 
both". It is a means of avoiding a liquidation that may yield little for the creditors, especially 
unsecured creditors like the respondent, and the debtor company shareholders. However, the 
appellant has not shown that allowing a creditor to continue an action against an officer for 
negligent misrepresentation would erode the effectiveness of the Act. 

In fact, to refuse on policy grounds to impose liability on an officer of the corporation for 
negligent misrepresentation would contradict the policy of Parliament as demonstrated in 
recent amendments to the CCAA and the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3. Those Acts now contemplate that an arrangement or proposal may include a term for 
compromise of certain types of claims against directors of the company except claims that 
"are based on allegations of misrepresentations made by directors". L.W. Boulden and C.H. 
Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto: 
Carswell, 1999) at p. 192 are of the view that the policy behind the provision is to encourage 
directors of an insolvent corporation to remain in office so that the affairs of the corporation 
can be reorganized. I can see no similar policy interest in barring an action against an officer 
of the company who, prior to the insolvency, has misrepresented the financial affairs of the 
corporation to its creditors. It may be necessary to permit the compromise of claims against 
the debtor corporation, otherwise it may [page538] not be possible to successfully reorganize 
the corporation. The same considerations do not apply to individual officers. Rather, it would 
seem to me that it would be contrary to good policy to immunize officers from the 
consequences of their negligent statements which might otherwise be made in anticipation of 
being forgiven under a subsequent corporate proposal or arrangement. (Footnote omitted) 

[85] Once again, this statement must be assessed in context. Whether Justice Farley had the 
authority in the earlier Algoma CCAA proceedings to sanction a plan that included third-party 
releases was not under consideration at all. What the court was determining in NBD Bank was 
whether the release extended by its terms to protect a third party. In fact, on its face, it does 
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not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville to rely 
upon the release did not subvert the purpose of the CCAA. As the application judge here 
observed, "there is little factual similarity in NBD to the facts now before the Court" (para. 
71). Contrary to the facts of this case, in NBD Bank the creditors had not agreed to grant a 
release to officers; they had not voted on such a release and the court had not assessed the 
fairness and reasonableness of such a release as a term of a complex arrangement involving 
significant contributions by the beneficiaries of the release -- as is the situation here. Thus, 
NBD Bank is of little assistance in determining whether the court has authority to sanction a 
plan that calls for third-party releases. 

[86] The appellants also rely upon the decision of this court in Stelco I. There, the court was 
dealing with the scope of the CCAA in connection with a dispute over what were called the 
"Turnover Payments". Under an inter-creditor agreement, one group of creditors had 
subordinated their rights to another group and agreed to hold in trust and "tum over" any 
proceeds received from Stelco until the senior group was paid in full. On a disputed 
classification motion, the Subordinated Debt Holders argued that they should be in a separate 
class from the Senior Debt Holders. Farley J. refused to make such an order in the court 
below, stating: 

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements between a company 
and its creditors. There is no mention of this extending by statute to encompass a change of 
relationship among the creditors vis-a-vis the creditors themselves and not directly involving 
the company. (Citations omitted; emphasis added) See Stelco Inc. (Re), 2005 CanLU 41379 
(ON SC), [2005] O.J. No. 4814, 15 C.B.R. (5th) 297 (S.C.J.), at para. 7. 

[87] This court upheld that decision. The legal relationship between each group of creditors 
and Stelco was the same, albeit there were inter-creditor differences, and creditors were to be 
classified in accordance with their legal rights. In addition, the [page539] need for timely 
classification and voting decisions in the CCAA process militated against enmeshing the 
classification process in the vagaries of inter-corporate disputes. In short, the issues before the 
court were quite different from those raised on this appeal. 

[88] Indeed, the Stelco plan, as sanctioned, included third- party releases (albeit uncontested 
ones). This court subsequently dealt with the same inter-creditor agreement on an appeal 
where the Subordinated Debt Holders argued that the inter-creditor subordination provisions 
were beyond the reach of the CCAA and, therefore, that they were entitled to a separate civil 
action to determine their rights under the agreement: Stelco Inc. (Re), 2006 CanLII 16526 
(ON CA), [2006] O.J. No. 1996, 21 C.B.R. (5th) 157 (C.A.) ("Stelco II"). The court rejected 
that argument and held that where the creditors' rights amongst themselves were sufficiently 
related to the debtor and its plan, they were properly brought within the scope of the CCA.A 
plan. The court said (para. 11): 

In [Stelco I] -- the classification case -- the court observed that it is not a proper use of a 
CCAA proceeding to determine disputes between parties other than the debtor company ... 
[H]owever, the present case is not simply an inter-creditor dispute that does not involve the 
debtor company; it is a dispute that is inextricably connected to the restructuring process. 
(Emphasis added) 
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[89] The approach I would take to the disposition of this appeal is consistent with that view. 
As I have noted, the third-party releases here are very closely connected to the ABCP 
restructuring process. 

[90] Some of the appellants -- particularly those represented by Mr. Woods -- rely heavily 
upon the decision of the Quebec Court of Appeal in Michaud v. Steinberg, supra. They say 
that it is determinative of the release issue. In Steinberg, the court held that the CCAA, as 
worded at the time, did not permit the release of directors of the debtor corporation and that 
third-party releases were not within the purview of the Act. Deschamps J.A. (as she then was) 
said (paras. 42, 54 and 58 -- English translation): 

Even if one can understand the 
extreme pressure weighing on 
the creditors and the respondent 
at the time of the sanctioning, a 
plan of arrangement is not the 
appropriate forum to settle 
disputes other than the claims 
that are the subject of the 
arrangement. In other words, 
one cannot, under the pretext of 
an absence of formal directives 
in the Act, transform an 
arrangement into a potpourri ... 

The Act offers the respondent a way to 
arrive at a compromise with is creditors. It 
does not go so far as to offer an umbrella to 
all the persons within its orbit by permitting 
them to shelter themselves from any 
recourse ...... [page540] 

The [CCAA] and the case law clearly do not permit extending the application of an 
arrangement to persons other than the respondent and its creditors and, consequently, the plan 
should not have been sanctioned as is [that is, including the releases of the directors]. 

[91] Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand 
summarized his view of the consequences of extending the scope of the CCAA to third-party 
releases in this fashion (para. 7): 

In short, the Act will have become the Companies' and Their Officers and Employees 
Creditors Arrangement Act -- an awful mess -- and likely not attain its purpose, which is to 
enable the company to survive in the face of its creditors and through their will, and not in the 
face of the creditors of its officers. This is why I feel, just like my colleague, that such a clause 
is contrary to the Act's mode of operation, contrary to its purposes and, for this reason, is to be 
banned. 

[92] Justice Delisle, on the other hand, appears to have rejected the releases because of their 
broad nature -- they released directors from all claims, including those that were altogether 
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unrelated to their corporate duties with the debtor company -- rather than because of a lack of 
authority to sanction under the Act. Indeed, he seems to have recognized the wide range of 
circumstances that could be included within the term "compromise or arrangement". He is the 
only one who addressed that term. At para., 90 he said: 

The CCAA is drafted in general terms. It does not specify, among other things, what must be 
understood by "compromise or arrangement". However, it may be inferred from the purpose 
of this [A ]ct that these terms encompass all that should enable the person who has recourse to 
it to fully dispose of his debts, both those that exist on the date when he has recourse to the 
statute and those contingent on the insolvency in which he finds himself ... (Emphasis added) 

[93] The decision of the court did not reflect a view that the terms of a compromise or 
arrangement should "encompass all that should enable the person who has recourse to [the 
Act] to dispose of his debts ... and those contingent on the insolvency in which he finds 
himself', however. On occasion, such an outlook might embrace third parties other than the 
debtor and its creditors in order to make the arrangement work. Nor would it be surprising 
that, in such circumstances, the third parties might seek the protection of releases, or that the 
debtor might do so on their behalf. Thus, the perspective adopted by the majority in Steinberg, 
in my view, is too narrow, having regard to the language, purpose and objects of the CCAA 
and the intention of Parliament. They made no attempt to consider and explain why a 
compromise or arrangement could not include third-party releases. In addition, the decision 
[page541] appears to have been based, at least partly, on a rejection of the use of contract-law 
concepts in analyzing the Act -- an approach inconsistent with the jurisprudence referred to 
above. 

[94] Finally, the majority in Steinberg seems to have proceeded on the basis that the CCAA 
cannot interfere with civil or property rights under Quebec law. Mr. Woods advanced this 
argument before this court in his factum, but did not press it in oral argument. Indeed, he 
conceded that if the Act encompasses the authority to sanction a plan containing third- party 
releases -- as I have concluded it does -- the provisions of the CCAA, as valid federal 
insolvency legislation, are paramount over provincial legislation. I shall return to the 
constitutional issues raised by the appellants later in these reasons. 

[95] Accordingly, to the extent Steinberg stands for the proposition that the court does not 
have authority under the CCAA to sanction a plan that incorporates third-party releases, I do 
not believe it to be a correct statement of the law and I respectfully decline to follow it. The 
modem approach to interpretation of the Act in accordance with its nature and purpose 
militates against a narrow interpretation and towards one that facilitates and encourages 
compromises and arrangements. Had the majority in Steinberg considered the broad nature of 
the terms "compromise" and "arrangement" and the jurisprudence I have referred to above, 
they might well have come to a different conclusion. 

The 1997 amendments 

[96] Steinberg led to amendments to the CC AA, however. In 1997, s. 5. l was added, dealing 
specifically with releases pertaining to directors of the debtor company. It states: 

5.1(1) A compromise or arrangement made in respect of a debtor company may include in its 
terms provision for the compromise of claims against directors of the company that arose 
before the commencement of proceedings under this Act and that relate to the obligations of 
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the company where the directors are by law liable in their capacity as directors for the 
payment of such obligations. 

Exception 

(2) A provision for the compromise of claims against directors may not include claims 
that 
(a) relate to contractual rights of one or more creditors; or 
(b) are based on allegations of misrepresentations made by directors to creditors or of 
wrongful or oppressive conduct by directors. 

Powers of court 

(3) The court may declare that a claim against directors shall not be compromised if it is 
satisfied that the compromise would not be fair and reasonable in the circumstances. 
[page542] 

Resignation or removal of directors 

( 4) Where all of the directors have resigned or have been removed by the shareholders 
without replacement, any person who manages or supervises the management of the 
business and affairs of the debtor company shall be deemed to be a director for the 
purposes of this section. 

[97] Perhaps the appellants' strongest argument is that these amendments confirm a prior lack 
of authority in the court to sanction a plan including third-party releases. If the power existed, 
why would Parliament feel it necessary to add an amendment specifically permitting such 
releases (subject to the exceptions indicated) in favour of directors? Expressio unius est 
exclusio alterius, is the Latin maxim sometimes relied on to articulate the principle of 
interpretation implied in that question: to express or include one thing implies the exclusion of 
the other. 

[98] The maxim is not helpful in these circumstances, however. The reality is that there may 
be another explanation why Parliament acted as it did. As one commentator has noted: [See 
Note 8 below] 

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate, 
because it is simply not true, generally, that the mere express conferral of a right or privilege 
in one kind of situation implies the denial of the equivalent right or privilege in other kinds. 
Sometimes it does and sometimes its does not, and whether it does or does not depends on the 
particular circumstances of context. Without contextual support, therefore there is not even a 
mild presumption here. Accordingly, the maxim is at best a description, after the fact, of what 
the court has discovered from context. 

[99] As I have said, the 1997 amendments to the CCAA providing for releases in favour of 
directors of debtor companies in limited circumstances were a response to the decision of the 
Quebec Court of Appeal in Steinberg. A similar amendment was made with respect to 
proposals in the BIA at the same time. The rationale behind these amendments was to 
encourage directors of an insolvent company to remain in office during a restructuring rather 
than resign. The assumption was that by remaining in office the directors would provide some 
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stability while the affairs of the company were being reorganized: see Boulden and Morawetz, 
vol. 1, supra, at 2-144, El lA; Dans l'affaire de la proposition de: Le Royal Penfield inc. et 
Groupe Thibault Van Routte et Associes ltee), 2003 CanLII 33980 (QC CS), [2003] J.Q. no. 
9223, [2003] R.J.Q. 2157 (C.S.), at paras. 44-46. 

[100] Parliament thus had a particular focus and a particular purpose in enacting the 1997 
amendments to the CCAA and the [page543] BIA. While there is some merit in the appellants' 
argument on this point, at the end of the day I do not accept that Parliament intended to signal 
by its enactment of s. 5. l that it was depriving the court of authority to sanction plans of 
compromise or arrangement in all circumstances where they incorporate third-party releases in 
favour of anyone other than the debtor's directors. For the reasons articulated above, I am 
satisfied that the court does have the authority to do so. Whether it sanctions the plan is a 
matter for the fairness hearing. 

The deprivation of proprietary rights 

[101] Mr. Shapray very effectively led the appellants' argument that legislation must not be 
construed so as to interfere with or prejudice established contractual or proprietary rights -­
including the right to bring an action -- in the absence of a clear indication of legislative 
intention to that effect: Halsbury's Laws of England, 4th ed. reissue, vol. 44(1) (London: 
Butterworths, 1995) at paras. 1438, 1464 and 1467; Driedger, 2nd ed., supra, at 183; E.A. 
Driedger and Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed., 
(Markham, Ont.: Butterworths, 2002) at 399. I accept the importance of this principle. For the 
reasons I have explained, however, I am satisfied that Parliament's intention to clothe the court 
with authority to consider and sanction a plan that contains third-party releases is expressed 
with sufficient clarity in the "compromise or arrangement" language of the CCAA coupled 
with the statutory voting and sanctioning mechanism making the provisions of the plan 
binding on all creditors. This is not a situation of impermissible "gap-filling" in the case of 
legislation severely affecting property rights; it is a question of finding meaning in the 
language of the Act itself. I would therefore not give effect to the appellants' submissions in 
this regard. 

The division of powers and paramountcy 

[102] Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to 
the compromise of claims as between solvent creditors of the debtor company and solvent 
third parties to the proceeding is constitutionally impermissible. They say that under the guise 
of the federal insolvency power pursuant to s. 91(21) of the Constitution Act, 1867, this 
approach would improperly affect the rights of civil claimants to assert their causes of action, 
a provincial matter falling within s. 92( 13 ), and contravene the rules of public order pursuant 
to the Civil Code of Quebec. [page544] 

[103] I do not accept these submissions. It has long been established that the CCAA is valid 
federal legislation under the federal insolvency power: Reference re: Constitutional Creditors 
Arrangement Act (Canada), 1934 CanLlI 72 (SCC), [1934] S.C.R. 659, [1934] S.C.J. No. 46. 
As the Supreme Court confirmed in that case (p. 661 S.C.R.), citing Viscount Cave L.C. in 
Royal Bank of Canada v. Larue, [1928] A.C. 187 (J.C.P.C.), "the exclusive legislative 
authority to deal with all matters within the domain of bankruptcy and insolvency is vested in 
Parliament". Chief Justice Duff elaborated: 
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Matters normally constituting part of a bankruptcy scheme but not in their essence matters of 
bankruptcy and insolvency may, of course, from another point of view and in another aspect 
be dealt with by a provincial legislature; but, when treated as matters pertaining to bankruptcy 
and insolvency, they clearly fall within the legislative authority of the Dominion. 

[104] That is exactly the case here. The power to sanction a plan of compromise or 
arrangement that contains third-party releases of the type opposed by the appellants is 
embedded in the wording of the CCAA. The fact that this may interfere with a claimant's right 
to pursue a civil action -- normally a matter of provincial concern -- or trump Quebec rules of 
public order is constitutionally immaterial. The CCAA is a valid exercise of federal power. 
Provided the matter in question falls within the legislation directly or as necessarily incidental 
to the exercise of that power, the CCAA governs. To the extent that its provisions are 
inconsistent with provincial legislation, the federal legislation is paramount. Mr. Woods 
properly conceded this during argument. 

Conclusion with respect to legal authority 

[105] For all of the foregoing reasons, then, I conclude that the application judge had the 
jurisdiction and legal authority to sanction the Plan as put forward. 
(2) The Plan is "fair and reasonable" 

[106] The second major attack on the application judge's decision is that he erred in finding 
that the Plan is "fair and reasonable" and in sanctioning it on that basis. This attack is centred 
on the nature of the third-party releases contemplated and, in particular, on the fact that they 
will permit the release of some claims based in fraud. 

[107] Whether a plan of compromise or arrangement is fair and reasonable is a matter of 
mixed fact and law, and one on which the application judge exercises a large measure of 
discretion. The standard of review on this issue is therefore one of deference. In [page545] the 
absence of a demonstrable error, an appellate court will not interfere: see Ravelston Corp. Ltd. 
(Re), 2007 ONCA 268 (CanLII), [2007] O.J. No. 1389, 31 C.B.R. (5th) 233 (C.A.). 

[108] I would not interfere with the application judge's decision in this regard. While the 
notion of releases in favour of third parties -- including leading Canadian financial institutions 
-- that extend to claims of fraud is distasteful, there is no legal impediment to the inclusion of 
a release for claims based in fraud in a plan of compromise or arrangement. The application 
judge had been living with and supervising the ABCP restructuring from its outset. He was 
intimately attuned to its dynamics. In the end, he concluded that the benefits of the Plan to the 
creditors as a whole, and to the debtor companies, outweighed the negative aspects of 
compelling the unwilling appellants to execute the releases as finally put forward. 

[109] The application judge was concerned about the inclusion of fraud in the contemplated 
releases and at the May hearing adjourned the final disposition of the sanctioning hearing in 
an effort to encourage the parties to negotiate a resolution. The result was the "fraud carve­
out" referred to earlier in these reasons. 

[110] The appellants argue that the fraud carve-out is inadequate because of its narrow scope. 
It (i) applies only to ABCP Dealers; (ii) limits the type of damages that may be claimed (no 
punitive damages, for example); (iii) defines "fraud" narrowly, excluding many rights that 
would be protected by common law, equity and the Quebec concept of public order; and (iv) 
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limits claims to representations made directly to Noteholders. The appellants submit it is 
contrary to public policy to sanction a plan containing such a limited restriction on the type of 
fraud claims that may be pursued against the third parties. 

[111] The law does not condone fraud. It is the most serious kind of civil claim. There is, 
therefore, some force to the appellants' submission. On the other hand, as noted, there is no 
legal impediment to granting the release of an antecedent claim in fraud, provided the claim is 
in the contemplation of the parties to the release at the time it is given: Fotini's Restaurant 
Corp. v. White Spot Ltd., 1998 CanLll 3836 (BC SC), [1998] B.C.J. No. 598, 38 B.L.R. (2d) 
251 (S. C. ), at paras. 9 and 18. There may be disputes about the scope or extent of what is 
released, but parties are entitled to settle allegations of fraud in civil proceedings -- the claims 
here all being untested allegations of fraud -- and to include releases of such claims as part of 
that settlement. 

[112] The application judge was alive to the merits of the appellants' submissions. He was 
satisfied in the end, however, [page546] that the need "to avoid the potential cascade of 
litigation that ... would result if a broader 'carve out' were to be allowed" (para. 113) 
outweighed the negative aspects of approving releases with the narrower carve-out provision. 
Implementation of the Plan, in his view, would work to the overall greater benefit of the 
Noteholders as a whole. I can find no error in principle in the exercise of his discretion in 
arriving at this decision. It was his call to make. 

[113] At para. 71, above, I recited a number of factual findings the application judge made \ 
in concluding that approval of the Plan was within his jurisdiction under the CCAA and that \ 
it was fair and reasonable. For convenience, I reiterate them here -- with two additional 
findings -- because they provide an important foundation for his analysis concerning the 
fairness and reasonableness of the Plan. The application judge found that: 
(a) The parties to be released are necessary and essential to the restructuring of the debtor; 
(b) the claims to be released are rationally related to the purpose of the Plan and necessary 
for it; ( c) the Plan cannot succeed without the releases; ( d) the parties who are to have 
claims against them released are contributing in a tangible and realistic way to the Plan; ( e) 
the Plan will benefit not only the debtor companies but creditor Noteholders generally; (f) I 
the voting creditors who have approved the Plan did so with knowledge of the nature and I 
effect of the releases; and that, (g) the releases are fair and reasonable and not overly broad 
or offensive to public policy. / 

[114] These findings are all supported on the record. Contrary to the submission of some of 
the appellants, they do not constitute a new and hitherto untried "test" for the sanctioning of a 
plan under the CCAA. They simply represent findings of fact and inferences on the part of the 
applicationjudge that underpin his conclusions on jurisdiction and fairness. 

[115] The appellants all contend that the obligation to release the third parties from claims in 
fraud, tort, breach of fiduciary duty, etc. is confiscatory and amounts to a requirement that 
they -- as individual creditors -- make the equivalent of a greater financial contribution to the 
Plan. In his usual lively fashion, [page547] Mr. Sternberg asked us the same rhetorical 
question he posed to the application judge. As he put it, how could the court countenance the 
compromise of what in the future might turn out to be fraud perpetrated at the highest levels of 
Canadian and foreign banks? Several appellants complain that the proposed Plan is unfair to 
them because they will make very little additional recovery if the Plan goes forward, but will 
be required to forfeit a cause of action against third-party financial institutions that may yield 
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them significant recovery. Others protest that they are being treated unequally because they 
are ineligible for relief programs that Liquidity Providers such as Canaccord have made 
available to other smaller investors. 

[116] All of these arguments are persuasive to varying degrees when considered in isolation. 
The application judge did not have that luxury, however. He was required to consider the 
circumstances of the restructuring as a whole, including the reality that many of the financial 
institutions were not only acting as Dealers or brokers of the ABCP Notes (with the impugned 
releases relating to the financial institutions in these capacities, for the most part) but also as 
Asset and Liquidity Providers (with the financial institutions making significant contributions 
to the restructuring in these capacities). 

[117] In insolvency restructuring proceedings, almost everyone loses something. To the extent 
that creditors are required to compromise their claims, it can always be proclaimed that their 
rights are being unfairly confiscated and that they are being called upon to make the 
equivalent of a further financial contribution to the compromise or arrangement. Judges have 
observed on a number of occasions that CCAA proceedings involve "a balancing of 
prejudices", inasmuch as everyone is adversely affected in some fashion. 

[ 118] Here, the debtor corporations being restructured represent the issuers of the more than 
$32 billion in non-bank sponsored ABCP Notes. The proposed compromise and arrangement 
affects that entire segment of the ABCP market and the financial markets as a whole. In that 
respect, the application judge was correct in adverting to the importance of the restructuring to 
the resolution of the ABCP liquidity crisis and to the need to restore confidence in the 
financial system in Canada. He was required to consider and balance the interests of all 
Noteholders, not just the interests of the appellants, whose notes represent only about 3 per 
cent of that total. That is what he did. 

[119] The application judge noted, at para. 126, that the Plan represented "a reasonable 
balance between benefit to all N oteholders and enhanced recovery for those who can make out 
[page548] specific claims in fraud" within the fraud carve- out provisions of the releases. He 
also recognized, at para. 134, that: 

No Plan of this size and complexity could be expected to satisfy all affected by it. The size of 
the majority who have approved it is testament to its overall fairness. No plan to address a 
crisis of this magnitude can work perfect equity among all stakeholders. 

[120] In my view, we ought not to interfere with his decision that the Plan is fair and 
reasonable in all the circumstances. D. Disposition 

[121] For the foregoing reasons, I would grant leave to appeal from the decision of Justice 
Campbell, but dismiss the appeal. 

Appeal dismissed. 
SCHEDULE "A" -­
CONDUITS Apollo 
Trust Apsley Trust Aria 
Trust Aurora Trust 
Comet Trust Encore 
Trust Gemini Trust 
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Ironstone Trust MMAI-1 
Trust Newshore 
Canadian Trust Opus 
Trust Planet Trust 
Rocket Trust Selkirk 
Funding Trust 
Silverstone Trust Slate 
Trust Structured Asset 
Trust Structured 
Investment Trust III 
Symphony Trust 
Whitehall Trust 
SCHEDULE "B II -­
APPLICANTS ATB 
Financial Caisse de 
depot et placement du 
Quebec Canaccord 
Capital Corporation 
[page549] Canada 
Mortgage and Housing 
Corporation Canada 
Post Corporation Credit 
Union Central Alberta 
Limited Credit Union 
Central of BC Credit 
Union Central of 
Canada Credit Union 
Central of Ontario 
Credit Union Central of 
Saskatchewan 
Desjardins Group 
Magna International 
Inc. National Bank of 
Canada/National Bank 
Financial Inc. NA V 
Canada Northwater 
Capital Management 
Inc. Public Sector 
Pension Investment 
Board The Governors of 
the University of 
Alberta SCHEDULE 
"C" -- COUNSEL (1) 
Benjamin Zarnett and 
Frederick L. Myers, for 
the Pan- Canadian 
Investors Committee (2) 
Aubrey E. Kauffman 
and Stuart Brotman, for 
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44463 72 Canada Inc. 
and 6932819 Canada 
Inc. (3) Peter F.C. 
Howard, and Samaneh 
Hosseini, for Bank of 
America N.A.; Citibank 
N.A.; Citibank Canada, 
in its capacity as Credit 
Derivative Swap 
Counterparty and not in 
any other capacity; 
Deutsche Bank AG; 
HSBC Bank Canada; 
HSBC Bank USA, 
National Association; 
Merrill Lynch 
International; Merill 
Lynch Capital Services, 
Inc.; Swiss Re Financial 
Products Corporation; 
and UBS AG (4) 
Kenneth T. Rosenberg, 
Lily Harmer, and Max 
Stamino, for Jura 
Energy Corporation and 
Redcorp Ventures Ltd. 
(5) Craig J. Hill and 
Sam P. Rappos, for the 
Monitors (ABCP 
Appeals) (6) Jeffrey C. 
Carhart and Joseph 
Marin, for Ad Hoc 
Committee and 
Pricewaterhouse 
Coopers Inc., in its 
capacity as Financial 
Advisor (7) Mario J. 
Forte, for Caisse de 
Depot et Placement du 
Quebec (8) John B. 
Laskin, for National 
Bank Financial Inc. and 
National Bank of 
Canada [page550] (9) 
Thomas McRae and 
Arthur 0. Jacques, for 
Ad Hoc Retail Creditors 
Committee (Brian 
Hunter, et al.) (10) 
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Howard Shapray, Q.C. 
and Stephen Fitterman 
for Ivanhoe Mines Ltd. 
(11) Kevin P. 
McElcheran and 
Heather L. Meredith for 
Canadian Banks, BMO, 
CIBC RBC, Bank of 
Nova Scotia and T.D. 
Bank (12) Jeffrey S. 
Leon, for CIBC Mellon 
Trust Company, 
Computershare Trust 
Company of Canada 
and BNY Trust 
Company of Canada, as 
Indenture Trustees (13) 
Usman Sheikh, for 
Coventree Capital Inc. 
(14) Allan Sternberg 
and Sam R. Sasso, for 
Brookfield Asset 
Management and 
Partners Ltd. and Hy 
Bloom Inc. and 
Cardacian Mortgage 
Services Inc. (15) Neil 
C. Saxe, for Dominion 
Bond Rating Service 
(16) James A. Woods, 
Sebastien Richemont 
and Marie-Anne 
Paquette, for Air 
Transat A.T. Inc., 
Transat Tours Canada 
Inc., The Jean Coutu 
Group (PJC) Inc., 
Aeroports de Montreal, 
Aeroports de Montreal 
Capital Inc., Pomerleau 
Ontario Inc., Pomerleau 
Inc., Labopharm Inc., 
Agence Metropolitaine 
de Transport (AMT), 
Giro Inc., Vetements de 
sports RGR Inc., 
131519 Canada Inc., 
Tecsys Inc., New Gold 
Inc. and Jazz Air LP 
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(17) Scott A. Turner, for 
Webtech Wireless Inc., 
Wynn Capital 
Corporation Inc., West 
Energy Ltd., Sabre 
Energy Ltd., Petrolifera 
Petroleum Ltd., 
Vaquero Resources 
Ltd., and Standard 
Energy Ltd. (18) R. 
Graham Phoenix, for 
Metcalfe & Mansfield 
Alternative Investments 
II Corp., Metcalfe & 
Mansfield Alternative 
Investments III Corp., 
Metcalfe & Mansfield 
Alternative Investments 
V Corp., Metcalfe & 
Mansfield Alternative 
Investments XI Corp., 
Metcalfe & Mansfield 
Alternative Investments 
XII Corp., Quanto 
Financial Corporation 
and Metcalfe & 
Mansfield Capital Corp. 

Note 1: Section 5. l of the CCAA specifically authorizes the granting ofreleases to directors in 
certain circumstances. 

Note 2: Georgina R. Jackson and Janis P. Sarra, "Selecting the Judicial Tool to get the Job 
Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent 
Jurisdiction in Insolvency Matters" in Sarra, ed., Annual Review oflnsolvency Law, 2007 
(Vancouver, B.C.: Carswell, 2007). 

Note 3: Citing Gibbs J.A. in Chef Ready Foods, supra, at pp. 319-20 C.B.R. 

Note 4: The legislative debates at the time the CCAA was introduced in Parliament in April 
1933 make it clear that the CCAA is patterned after the predecessor provisions of s. 425 of the 
Companies Act 1985 (U.K.): see House of Commons Debates (Hansard), supra. 

Note 5: See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario 
Business Corporations Act, R.S.O. 1990, c. B.16, s. 182. 

Note 6: A majority in number representing two-thirds in value of the creditors (s. 6). 
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Note 7: Steinberg was originally reported in French: Steinberg Inc. c. Michaud, 1993 CanLII 
3991 (QC CA), [1993] J.Q. no. 1076, [1993] R.J.Q. 1684 (C.A.). All paragraph references to 
Steinberg in this judgment are from the unofficial English translation available at 1993 
CarswellQue 2055. 

Note 8: Reed Dickerson, The Interpretation and Application of Statutes (Boston: Little Brown 
and Company, 1975) at pp. 234-35, cited in Bryan A. Garner, ed., Black's Law Dictionary, 8th 
ed. (West Group, St. Paul, Minn., 2004) at p. 621. 
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