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COURT COURT OF QUEEN’S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

PLAINTIFFS KENZIE FINANCIAL INVESTMENTS LTD., SHELLY BECK,
THERESE F. DALEY, LINDA JAEGER, ANDREW LITTLE,
LAURIE LITTLE, AGNES M. OBERG, STEVEN OGG, LESTER S.
IKUTA PROFESSIONAL CORPORATION, LESTER IKUTA,
MICKEY IKUTA, BRIAN SEKIYA, HOLLY SEKIYA, SANDRA
SOMMER, MARION SOMMER, ALLAN SOMMER, STEVEN
REILLY, SWARTS BROS LIMITED and CLARA MAE
WOROSCHUK

DEFENDANTS ARRES CAPITAL INC. and WESLEY SERRA

THIRD PARTY Y-K PROJECTS LTD., ALLEN BECK and SHELLY BECK
DEFENDANTS

DOCUMENT ORDER (Directing Release of the Graybriar Funds and the
Court Funds and Confirming the Receivership Charges)

ADDRESS FOR SERVICE McCARTHY TETRAULT LLP
AND CONTACT 4000, 421 — 7th Avenue SW
INFORMATION OF PARTY Calgary, AB T2P 4K9
FILING THIS DOCUMENT Attention: Walker W. MacLeod / Pantelis Kyriakakis

Telephone: 403-260-3710 /3536
Facsimile: 403-260-3501
Email: wmacleod@mccarthy.ca /
pkyriakakis@mccarthy.ca

DATE ON WHICH ORDER WAS PRONOUNCED: June 4, 2018

LOCATION OF HEARING: Calgary, Alberta

NAME OF JUDGE WHO MADE THIS ORDER: Justice B.E.C. Romaine

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court-
appointed receiver (the “Receiver”) of Arres Capital Inc. (the “Debtor”), pursuant to the order
issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta)
(the “CEA”) on February 13, 2015, as subsequently amended and restated pursuant to the
Order issued by the Honourable Madam Justice B.E.C. Romaine on October 23, 2017
(the “Receivership Order”), in the proceedings under Court File Number 1401-1 2431
(the “Receivership Proceedings”); AND UPON having read the Application, the Second
Report of the Receiver, dated May 29, 2018 (the “Second Receiver’s Report”), and the
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Affidavit of Service of Katie Doran, sworn on June 1, 2018, all filed (the “Service Affidavit”);

AND UPON hearing counsel for the Receiver and counsel for any other persons present;

IT IS HEREBY ORDERED AND DECLARED THAT:

SERVICE

1. Service of the Application and the Second Receiver’s Report in the manner described in
the Service Affidavit is good and sufficient and no persons other than those listed on the
service list (the “Service List”) attached as an exhibit to the Service Affidavit are entitled
to receive notice of the Application or service of the Second Receiver’s Report.

2. Any and all capitalized terms used herein and not otherwise defined are hereby given
the meaning that such terms have under and pursuant to the Receivership Order.

RELEASE OF GRAYBRIAR FUNDS

3. The Clerk of the Court is hereby directed to pay out to the Receiver all funds and all
interest accrued thereon (collectively, the “Graybriar Court Funds”) held under Court
File Numbers 0903-17684 and 0903-1 7685 (the “Graybriar Actions”), derived from the
sale of the units (individually, a “Unit”, collectively, the “Units”) under Condominium Plan

0827766 (the “Condo Plan”), which Graybriar Court Funds are comprised of:

(a) all funds held by this Court and derived from the sale of Unit 48 and paid into
Court, under the Graybriar Actions, pursuant to the Order of Master K. Laycock
granted on February 1, 2016;

(b) all funds held by this Court and derived from the sale of Unit 63 and paid into
Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson
granted on March 10, 2016;

(c) all funds held by this Court and derived from the sale of Unit 65 and paid into
Court, under the Graybriar Actions, pursuant to the Order of Master J. Farrington
granted on June 14, 2016;

(d) all funds held by this Court and derived from the sale of Unit 69 and paid into
Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson
granted on August 25, 2017;
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(e) all funds held by this Court and derived from the sale of Unit 67 and paid into

Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson

granted on November 1, 2017 and subsequently amended pursuant to an

Amended Order of Master J.L. Mason granted on December 15, 2017; and,

(f) all funds held by this Court and derived from the sale of Unit 68 and paid into

Court, under the Graybriar Actions, pursuant to the Consent Order of Master J.L.

Mason granted on December 15, 2017,

(collectively, the “Graybriar Sale Approval Orders”).

4. Bishop & Mckenzie LLP is hereby directed to pay to the Receiver all funds and all

interest accrued thereon derived from the sale of Unit 55 of the Condo Plan (collectively,

along with the Graybriar Court Funds, referred to as, the “Graybriar Funds”).

RELEASE OF COURT FUNDS

5. The Clerk of the Court is hereby authorized, empowered, and directed to pay out to the

Receiver the $235,000 and all accumulated interest thereon (the “Court Funds”)

currently held under Court File Number 1201-16440 and paid into Court on February 14,

2014, pursuant to and in accordance with the Order of the Honourable Justice Wilkins

issued on February 11,2014.

CONFIRMATION OF RECEIVERSHIP CHARGES

6. The Graybriar Funds and the Court Funds (collectively, the “Funds”) are subject to each

of the Receiver’s Charge and the Receiver’s Borrowings Charge. Each of the Receiver’s

Charge and the Receiver’s Borrowing Charge shall form a first charge on the Funds in

priority to all security interests, trusts, liens, charges and encumbrances, statutory or

otherwise, in favour of any person but subject to section 14.06(7), 81.4(4) and 81.6(2)

and 88 of the Bankruptcy and Insolvency Act (Canada), and the Receiver is authorized

and empowered to apply the Funds against current or future indebtedness owing on

either the Receiver’s Charge or the Receiver’s Borrowing Charge, as applicable.
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APPROVAL OF CONDUCT, FEES AND DISBURSEMENTS

7. The actions and conduct of the Receiver, as of the date of the Second Receiver’s Report

and based upon the evidence contained in the Second Receiver’s Report, be and are

hereby approved.

8. The interim accounts of the Receiver and its legal counsel, as summarized at

paragraphs 65 and 66 of the Second Receiver’s Report, be and are hereby approved.

GENERAL

9. Service of this Order on the persons comprising the Service List shall be by any of email,

facsimile, courier, registered mail, regular mail, or personal delivery, and no other

persons, other than those on the Service List, are entitled to be served with a copy of

this Order.

J.C.C.Q.B.A.
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COURT FILE NUMBER 1401-12431

COURT OF QUEEN’S BENCH OF ALBERTA

CALGARY

ACCESS MORTGAGE CORPORATION
(2004) LIMITED

ARRES CAPITAL INC.

ORDER (Graybriar Funds Claims Process Order)

McCARTHY TETRAULT LLP
4000, 421 — 7th Avenue SW
Calgary, AB T2P 4K9
Attention: Walker W. MacLeod / Pantelis Kyriakakis
Telephone: 403-260-3710 I 3536
Facsimile: 403-260-3501
Email: wmacleod@mccarthy.ca I
pkyriakakis@mccarthy.ca

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court-

appointed receiver (the “Receiver”) of Arres Capital Inc. (the “Debtor”), pursuant to the order

issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta)

(the “CEA”) on February 13, 2015, as subsequently amended and restated pursuant to the

Order issued by the Honourable Madam Justice B.E.C. Romaine on October23, 2017

(the “Receivership Order”), in the proceedings under Court File Number 1401-1 2431

(the “Receivership Proceedings”); AND UPON having read the Application, the Second

Report of the Receiver, dated May 29, 2018 (the “Second Receiver’s Report”), and the

Affidavit of Service of Katie Doran, sworn on June 1, 2018, all filed (the “Service Affidavit”);

AND UPON hearing counsel for the Receiver and counsel for any other persons present;

COURT

JUDICIAL CENTRE

APPLICANT

RESPONDENT

DOCUMENT

ADDRESS FOR SERVICE
AND CONTACT
INFORMATION OF PARTY
FILING THIS DOCUMENT

DATE ON WHICH ORDER WAS PRONOUNCED:

LOCATION OF HEARING:

NAME OF JUDGE WHO MADE THIS ORDER:

June 4, 2018

Calgary, Alberta

Justice B.E.C. Romaine
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IT IS HEREBY ORDERED AND DECLARED THAT:

DEFINED TERMS

1 Capitalized terms used herein or not otherwise defined shall have the meaning ascribed
hereto in the Claims Process attached as Appendix “A” hereto (the “Claims Process”).

APPROVAL OF CLAIMS PROCESS

2. The Claims Process for determining any and all Claims in respect of the Graybriar Funds
is hereby approved and the Receiver is authorized and directed to implement the Claims
Process.

3. The form of Proof of Claim, Newspaper Notice, and Notice of Revision or Disallowance,
all as set forth in the attached Appendix “B”, Appendix “C”, and Appendix “0”,

respectively, are approved.

CLAIMS BAR DATE

4. Any Creditor who has a Claim against the Graybriar Funds or against the Debtor in
connection with such Graybriar Funds and who has not, as of the Claims Bar Date,
submitted a Proof of Claim to the Receiver in respect of a Claim, in accordance with this
Claims Process, shall be forever barred, estopped and enjoined from asserting such
Claim against the Graybriar Funds and such Claim shall be forever extinguished, unless
otherwise ordered by the Court.

NOTICE OF TRANSFEREES

5. If a Creditor or any subsequent holder of Claim who has been acknowledged by the
Debtor as the holder of the Claim transfers or assigns that Claim to another Person, the
Receiver shall not be required to give notice to or to otherwise deal with the transferee or
assignee of the Claim as the holder of such Claim unless and until actual notice of
transfer or assignment, together with satisfactory evidence of such transfer or
assignment, has been delivered to the Receiver. Thereafter, such transferee or
assignee shall, for all purposes hereof, constitute the holder of such Claim and shall be
bound by notices given and steps taken in respect of such Claim in accordance with the
provisions of the Claims Process.
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6. If a Creditor or any subsequent holder of a Claim who has been acknowledged by the

Receiver as the holder of the Claim transfers or assigns the whole of such Claim to more

than one Person or part of such Claim to another Person or Persons, such transfers or
assignments shall not create separate Claims and such Claims shall continue to

constitute and be dealt with as a single Claim notwithstanding such transfers or
assignments. The Receiver shall not, in each such case, be required to recognize or

acknowledge any such transfers or assignments and shall be entitled to give notices to

and to otherwise deal with such Claim only as a whole and then only to and with the

Person last holding such Claim provided such Creditor may, by notice in writing

delivered to the Receiver, direct that subsequent dealings in respect of such Claim, but

only as a whole, shall be dealt with by a specified Person and, in such event, such

Person shall be bound by any notices given or steps taken in respect of such Claim with

such Creditor in accordance with the provisions of the Claims Process.

NOTICE AND COMMUNICATION

7. Except as otherwise provided herein, the Receiver may deliver any notice or other

communication to be given under this Order to Creditors or other interested Persons by
forwarding true copies thereof by ordinary mail, courier, personal delivery, facsimile or

email to such Creditors or Persons at the address last shown on the books and records

of the Debtor, and that any such notice by courier, personal delivery, facsimile or email

shall be deemed to be received on the next Business Day following the date of

forwarding thereof, or, if sent by ordinary mail on the third Business Day after mailing

within Alberta, the fifth Business Day after mailing within Canada, and the tenth

Business Day after mailing internationally.

8. Any notice or other communication to be given under this Order by a Creditor to the
Receiver shall be in writing in substantially the form, if any, provided for in this Order and

will be sufficiently given only if delivered by registered mail, courier, email (in PDF

format), personal delivery or facsimile transmission and addressed to:

Alvarez & Marsal Canada Inc., Receiver of Arres Capital Inc.
Attention: Bryan Krol
Alvarez & Marsal Canada Inc.
Bow Valley Square 4
Suite 1110,2506th Avenue SW
Calgary, Alberta, T2P 3H7
E mail: bkrol@alvarezandmarsal.com
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Fax: 403-538-7551

9. In the event that the day on which any notice or communication required to be delivered
pursuant to the Claims Process is not a Business Day then such notice or
communication shall be required to be delivered on the next Business Day.

GENERAL

10. The Receiver is authorized to use reasonable discretion as to the adequacy of
compliance with respect to the manner in which Proofs of Claim are submitted,
completed and executed and may, if satisfied that a Claim has been adequately proven,
waive strict compliance with the requirements of the Claims Process and this Order as to
the submission, completion and execution of Proofs of Claim.

11. References in this Order to the singular shall include the plural, references to the plural
shall include the singular and to any gender shall include the other gender.

12. Notwithstanding the terms of this Order, the Receiver or any interested Person may
apply to this Court from time to time for such further order or orders as it considers
necessary or desirable to amend, supplement or modify the Claims Process or this
Order as the Receiver may seek advice and directions with respect to the administration
of the Claims Process or the distribution of the Graybriar Funds or Proven Claims.

13. Service of this Order on the service list by email, facsimile, registered mail, courier, or
personal delivery shall constitute good and sufficient service of this Order, and no
Persons, other than those on the service list, are entitled to be served with a copy of this
Order. Service is deemed to be effected the next business day following the
transmission or delivery of such documents.

14. Service of this Order on any party not attending this application is hereby dispensed
with.

J.C.C:Q.B.A.
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APPENDIX “A” TO CLAIMS PROCESS ORDER
CLAIMS PROCESS

DEFINITIONS

1. For purpose of this Claims Process the following terms shall have the following

meanings:

(a) “Business Day” means a day, other than a Saturday or a Sunday, on which

banks are generally open for business in Calgary, Alberta;

(b) “Claim” means any right, interest or claim of any Person that may be asserted or

made in whole or in part against, over, in or to any of the Graybriar Funds, in any

capacity, whether or not asserted or made, including but not limited to in

connection with any indebtedness, liability or obligation of any kind whatsoever of

any Person, and any interest accrued thereon or costs payable in respect

thereof, whether at law or in equity, including by reason of the commission of a

tort (intentional or unintentional), by reason of any breach of contract or other

agreement (oral or written), by reason of any breach of duty (including, any legal,

statutory, equitable or fiduciary duty) or by reason of any equity interest,

assignment, right of ownership, title to, trust or deemed trust (statutory, express,

implied, resulting, constructive, equitable or otherwise) of, over, in or to the

Graybriar Funds, and together with any enforcement costs or legal costs

associated with any such claim, and whether or not any indebtedness, liability or

obligation is reduced to judgment, liquidated, unliquidated, fixed, contingent,

matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured,

perfected, unperfected, present or future, known or unknown, by guarantee,

warranty, surety or otherwise, but shall not include Excluded Claims;

(c) “Claims Bar Date” means 5:00 p.m. (Mountain Time) on July 16, 2018 or such

other date as may be ordered by the Court;

(d) “Claims Package” means the document package which shall include a Proof of

Claim and such other materials as the Receiver considers necessary or

appropriate;

(e) “Claims Process” means the procedures outlined herein in connection with the

assertion of any Claim against the Debtor;
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(f) “Claims Process Order” means the Order pronounced by Justice B.E.C.

Romaine of the Court of Queen’s Bench of Alberta on June 4, 2018 approving

this Claims Process;

(g) ‘Court” means the Court of Queen’s Bench of Alberta;

(h) “Creditor” means any Person asserting a Claim;

(i) “Debtor” means Arres Capital Inc.;

(j) “Excluded Claim” means all Claims that are secured by either:

(i) the Receiver’s Charge; or

(ii) the Receiver’s Borrowing Charge;

(k) “Graybriar” means Graybriar Land Company Ltd. and Graybriar Greens Inc.;

(I) “Graybriar Funds” has the meaning ascribed to it in the Order (Directing

Release of the Graybriar Funds and the Court Funds and Confirming the

Receivership Charges) issued by the Justice B.E.C. Romaine on June 4, 2018 in

Court File Number 1401-12431;

(m) “Graybriar Investors” means the claims of the various persons who invested in

the following mortgages: (i) a Mortgage, dated November 5, 2006, as granted by

Graybriar to and in favour of the Debtor, as security for the repayment of

$28000000; and, (ii) a Mortgage, dated August 15, 2007, as granted by

Graybriar to and in favour of the Debtor, as security for the repayment of

$9,700,000;

(n) “Graybriar Sale Approval Orders” has the meaning ascribed to it in the Order

(Directing Release of the Graybriar Funds and the Court Funds and Confirming

the Receivership Charges) issued by the Justice B.E.C. Romaine on June 4,

2018 in Court File Number 1401-12431;

(o) “Lien Claimants” means any Person who had a builders’ lien vested pursuant to

any of the Graybriar Sale Approval Orders;
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(p) “Newspaper Notice” means the notice of the Claims Process to be published in

the newspapers in accordance with the Claims Process in substantially the form

attached to the Claims Process Order as Appendix “C”;

(q) “Notice of Revision or Disallowance” means the form sent by the Receiver

revising or disallowing a Proof of Claim submitted by any Person, which notice

shall be substantially in the form attached to the Claims Process Order as

Appendix “D”;

(r) “Person” shall be broadly interpreted and includes an individual, firm,

partnership, joint venture, venture capital fund, limited liability company, unlimited

liability company, association, trust, corporation, unincorporated association or

organization, syndicate, committee, the government or a country or any political

subdivision thereof, or any agency, board, tribunal, commission, bureau,

instrumentality or department of such government or political subdivision, or any

other entity, however designated or constituted, and the trustees, executors,

administrators, or other legal representatives of any individual;

(s) “Proof of Claim” means the form setting forth a Creditor’s Claim, which proof of

claim shall be substantially in the form attached to the Claims Process Order as

Appendix “B”;

(t) “Proven Claim” means the quantum and classification of the Claim of a Creditor

as finally determined in accordance with the Claims Process, provided that a

Proven Claim will be “finally determined” in accordance with the Claims Process

when: (I) it has been accepted by the Receiver; (ii) the applicable time period for

challenging a Notice of Revision or Disallowance issued by the Receiver has

expired and the Creditor has not taken the steps required by this Claims Process

to challenge such Notice or Revision as Disallowance; or (iii) any court of

competent jurisdiction has made a determination with respect to the classification

and quantum of the Claim and no appeal or motion for leave to appeal therefrom

shall have been taken or served on either party, or if any appeal(s) or motion(s)

for leave to appeal or further appeal shall have been taken therefrom or served

on either party, any and all such appeal(s) or motion(s) shall have been

dismissed, determined or withdrawn;
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(u) “Receiver” means Alvarez & Marsal Canada Inc., in its capacity as the Court
appointed receiver and manager of the Debtor, and not in its personal capacity or
corporate capacity;

(v) “Receiver’s Borrowing Charge” has the meaning ascribed to it in the

Receivership Order;

(w) “Receiver’s Charge” has the meaning ascribed to it in the Receivership Order;

(x) “Receivership Order” means the order issued by the Honourable Madam

Justice Strekaf under the Civil Enforcement Act (Alberta) on February 13, 2015,

as subsequently amended and restated pursuant to the Order issued by the

Honourable Madam Justice B.E.C. Romaine on October 23, 2017;

(y) ‘Website” means the website established by the Receiver and located at

https://www.alvarezand marsal.com/arrescapital.

NOTICE OF CLAIMS PROCESS

2. The Receiver shall cause a Claims Package to be sent to all Graybriar Investors and
Lien Claimants by regular prepaid mail, courier, facsimile or email on or prior to June 8,
2018, 2018.

/

3. The Receiver shall cause the Claims Package to be posted on the Website on or prior to
June 8, 2018.

4. The Receiver shall cause the Newspaper Notice to be published in a newspaper
determined to be advisable to the Receiver, on or prior to June 22, 2018.

5. The Receiver shall cause a copy of a Proof of Claim to be sent to any Person requesting
such material as soon as practicable.

PERSONS ASSERTING CLAIMS

6. Any other Person who has a Claim to, in or against the Graybriar Funds and who wishes
to assert such Claim to, in or against the Graybriar Funds shall, on or before the Claims
Bar Date, send a completed Proof of Claim to the Receiver setting out the classification
and quantum of its Claim.
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7. Any Person who fails to comply with Paragraph 6 of this Claims Process shall be forever

barred, enjoined and estopped from asserting such Claim to, in or against the Graybriar

Funds and such Claim shall be forever extinguished, except as otherwise may be
ordered by the Court.

RESOLUTION OF CLAIMS

8. The Receiver shall review any Proof of Claim that is submitted to it on or before the
Claims Bar Date and, subject to the terms of this Order, may accept, revise or disallow
the Proof of Claim.

9. The Receiver may attempt to consensually resolve the classification or quantum of any
Proof of Claim submitted by any Person prior to the Receiver accepting, revising or
disallowing such Proof of Claim.

10. In the event that the Receiver elects to accept the quantum and classification of the
Claim as set forth in the Proof of Claim, the Creditor shall have a Proven Claim in the
quantum and with the classification specified in the Proof of Claim submitted by that
Person.

11. In the event that the Receiver elects to revise or disallow the Proof of Claim, the
Receiver shall send a Notice of Revision or Disallowance setting out the revision or
disallowance of the Proof of Claim.

12. Any Person who wishes to dispute the Notice of Revision or Disallowance received from
the Receiver shall, within fifteen days of receipt of the Notice of Revision or
Disallowance from the Receiver, file an Application before the Court for the
determination of its Claim.

13. Any Person who receives a Notice of Revision or Disallowance from the Receiver and
who fails to comply with Paragraph 12 of this Claims Process shall be deemed to have
accepted the classification and quantum of its Claim as set forth in the Notice of
Revision or Disallowance, shall have a Proven Claim to the Graybriar Funds in the
quantum and with the classification specified in the Notice of Revision or Disallowance
and shall be forever barred, enjoined and estopped from challenging the classification
and quantum of its Claim to the Graybriar Funds as set forth in the Notice of Revision or

213575/498357
MT DOcS 17961018v2

39



- 10-

Disallowance delivered to it by the Receiver, except as otherwise may be ordered by the

Court.

CURRENCY OF CLAIMS

14. Any Claim set out in a Proof of Claim shall be denominated in Canadian dollars, failing

which such Claim shall be converted to and shall constitute obligations in Canadian

dollars and such calculation will be effected using the noon spot rate of the Bank of

Canada as of the date of the Claims Process Order.

213575/498357
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APPENDIX “B” TO CLAIMS PROCESS ORDER
PROOF OF CLAIM AGAINST ARRES CAPITAL INC. (THE “DEBTOR”) WITH RESPECT TO

THE GRAYBRIAR FUNDS

(See Reverse for Instructions)

Regarding the claim of

_________________________

(referred to in this form as “the creditor”)
(name of creditor)

All notices or correspondence regarding this claim to be forwarded to the creditor at the
following address:

Telephone:

____________________________

Fax:

______________________________

residing in the

_______________________________

(name of person signing claim) (city, town, etc.)

of

______________________________

in the Province of

_______________________________

(name of city, town, etc.)

Do hereby certify that:

1. 0 lam the creditor

OR 0 lam ofthe
creditor.
(if an officer or employee of the company, state position or title)

2. I have knowledge of all the circumstances connected with the claim referred to in this
form.

3.A The debtor was, as at the date hereof, and still is indebted to the creditor in the sum
of

$_________________
as shown by the statement of account attached hereto. If a

creditor’s claim is to be reduced by deducting any counter claims to which the
Debtor is entitled and/or amounts associated with the return of equipment and/or
assets by the Debtor, please specify.

The statement of account must specify the vouchers or other evidence in
support of the claim including the date and location of the delivery of all
services and materials. Any claim for interest must be supported by
contractual documentation evidencing the entitlement to interest.

B The indebtedness referred to in paragraph 4.A is in the following currency:

213575/498357
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D Canadian Dollars

D United States Dollars

4.A D Trust claim. $

__________.

In respect to the said debt, the creditor claims that the
Debtor holds the Graybriar Funds in trust for its benefit:

Provide full particulars of the nature of the trust claim, including the
nature of the equitable interest and any agreements or other records
relevant thereto.

B I Secured claim. $

____________.

In respect of the said debt, the creditor holds
assets of the Debtor valued at $

________________

as security:

Provide full particulars of security, including the statement pursuant to
which the security is claimed or the date on which the security was given
and the value at which the creditor assesses the security together with the
basis of valuation, and attach a copy of the security documents.

C 0 Other claims.
$___________

Dated at

_________________________,this _____

dayof_ .2018.

Witness

Must be signed and witnessed

213575/498357
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Instructions for Completing Proof of Claim Forms

In completing the attached form, your attention is directed to the notes on the form and to the
following requirements:

Proof of Claim:

1. The form must be completed by an individual and not by a corporation. If you are acting
for a corporation or other person, you must state the capacity in which you are acting,
such as, “Credit Manager”, “Treasurer”, “Authorized Agent”, etc., and the full legal name
of the party you represent.

2. The person signing the form must have knowledge of the circumstances connected with
the claim.

3. A. A Statement of Account containing details of claims, and if applicable, of the amount
due in respect of property claims, and must be attached and marked Schedule “A”. Any
amounts claimed as interest should be clearly noted as being for interest.

B. Tick the appropriate currency.

4. The nature of the claim must be indicated by ticking the type of claim which applies. e.g.

Ticking (A) indicates the claim is a trust claim;

Ticking (B) indicates the claim is secured, such as a builders’ lien, a mortgage, lease or
other security interest, and the value of which the creditor assesses the security must be
inserted, together with the basis of valuation. Details of each item of security held
should be attached and submitted with a copy of the chattel mortgage, conditional sales
contract, security agreement, etc.;

Ticking (C) indicates the claim is of a difference notice or type.

A creditor may have separate claims in different categories, in which case a separate
claim form must be submitted for each claim.

5. The person signing the form must insert the place and date in the space provided, and
the signature must be witnessed.

Send a copy of the completed Proof of Claim, by 5:00 pm (MST) on July 16, 2018, to the
Receiver at the below addresses:

Alvarez & Marsal Canada Inc.
Attn: Bryan KroI
Bow Valley Square 4
Suite 1110, 250 6th Avenue SW
Calgary, Alberta, T2P 3H7
Email: bkrol(alvarezandmarsal.com
Fax: 403-538-7551

213575/498357
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Additional information regarding the Debtor’s proceedings, as well as copies of claims
documents may be obtained at https:/!www.alvarezandmarsal.com!arrescapital. If there are any
questions in completing the Proof of Claim, please contact Bryan Krol of Alvarez & Marsal
Canada Inc. at 403-538-7523.

213575/498357
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APPENDIX “C” TO CLAIMS PROCESS ORDER
NEWSPAPER NOTICE

NOTICE TO CREDITORS OF ARRES CAPITAL INC. WITH CLAIMS IN, TO OR AGAINST
THE GRAYBRIAR FUNDS

On October 23, 2017, Arres Capital Inc. (the “Debtor”) applied for and received protection from
its creditors under the Bankruptcy and Insolvency Act (the “BIA”) by order of the Court of
Queen’s Bench of Alberta (the “Court”) initially granted on February 13, 2015 and subsequently
amended on October 23, 2017, wherein Alvarez & Marsal Canada Inc. was appointed as the
receiver and manager (the “Receiver”) of all of the Debtor’s property, assets, and undertakings.

On June 4, 2018 the Court granted further orders establishing a process by which the identity
and status of all creditors with claims to the Graybriar Funds (the “Claims Process Order”). A
copy of the Claims Process Order may be viewed at
https://www.alvarezandmarsal.com/arrescapital, or may be obtained by contacting the Receiver
at 403-538-7523.

Pursuant to the Claims Process Order the Receiver was required, by July 16, 2018, to send a
Claims Package to each known Graybriar Investor and Lien Claimant of the Debtor (the “Notice
to Creditor”).

ANY CREDITOR HAVING A CLAIM IN, TO OR AGAINST THE GRAYBRIAR FUNDS MUST
FILE A PROOF OF CLAIM WITH THE RECEIVER IN THE PRESCRIBED FORM BEFORE
5:00 PM (MST) ON JULY 16, 2018. CLAIMS NOT PROVEN IN ACCORDANCE WITH THESE
PROCEDURES SHALL BE DEEMED TO BE FOREVER BARRED AND EXTINGUISHED
AND MAY NOT BE ADVANCED IN, TO OR AGAINST THE GRAYBRIAR FUNDS, EXCEPT
AS MAY BE OTHERWISE ORDERED BY THE COURT.

All claims must be made in the prescribed “Proof of Claim” form together with the required
supporting documentation and be received by the Receiver on or before the Claims Bar Date,
being 5:00 pm (MST) on July 16, 2018.

The prescribed “Proof of Claim” form may be found at
https:!lwww.alvarezandmarsal.comlarrescapital or can otherwise be obtained by contacting:

Alvarez & Marsal Canada Inc.
Attn: Bryan Krol
Bow Valley Square 4
Suite 1110, 250 6th Avenue SW
Calgary, Alberta, T2P 3H7

Phone: 403-538-7523
Fax: 403-538-7551

Alvarez & Marsal Canada Inc., in its capacity
as Receiver of Arres Capital Inc.

213575/498357
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APPENDIX “D” TO CLAIMS PROCESS ORDER
NOTICE OF REVISION OR DISALLOWANCE FOR CLAIMS AGAINST ARRES CAPITAL

INC. (THE “DEBTOR”) CONCERNING THE GRAYBRIAR FUNDS

NOTICE OF REVISION OR DISALLOWANCE

TO: [NAME AND ADDRESS OF CREDITOR]

DATE:

PROOF OF CLAIM NO:

Take notice that Alvarez & Marsal Canada Inc., appointed the receiver and manager
(the “Receiver”) of all of the Debtor’s property, assets, and undertakings pursuant to the Order
initially granted on February 13, 2015 and subsequently amended on October 23, 2017
(the “Receivership Order”), has reviewed the Proof of Claim you submitted against the Debtor,
as part of the Debtor’s Claims Process pursuant to the order issued by the Court of Queen’s
Bench of Alberta on June 4, 2018 (the “Claims Process Order”). All capitalized terms used
herein and not otherwise defined shall have the meaning ascribed to them in the Claims
Process Order.

The Receiver has revised your Proof of Claim as follows:

Classification:

_____________________________________________

Quantum:

_______________________________________________

IF YOU WISH TO DISPUTE THE REVISION OR DISALLOWANCE OF YOUR CLAIM AS SET
FORTH HEREIN YOU MUST TAKE THE STEPS OUTLINED BELOW.

The Claims Process Order provides that if you disagree with the revision or disallowance of your
claim as set out in this Notice of Revision or Disallowance, you must, within fifteen days of
receipt of this Notice of Revision or Disallowance from the Receiver, file an application before
the Court of Queen’s Bench of Alberta for the determination of your Claim. If you fail to file an
application before the Court of Queen’s Bench of Alberta for the determination of your Claim in
the timeframe specified herein you shall be deemed to have accepted the classification and
quantum of your Claim as set forth in this Notice of Revision or Disallowance, shall have a
Proven Claim in the quantum and with the classification specified in this Notice of Revision or
Disallowance and shall be forever barred, enjoined and estopped from challenging the
classification and quantum of its Claim as set forth in this Notice of Revision or Disallowance,
except as otherwise may be ordered by the Court.

If you have any questions regarding the claims process or the attached materials, please
contact Bryan KroI of Alvarez & Marsal Canada Inc. at 403-538-7523.

213575/498357
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Dated the

_____

day of

_________,

2018 in Calgary, Alberta.

Alvarez & Marsal Canada Inc., in its capacity
as Receiver of Arres Capital Inc.

Per:

_________

213575/498357
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d. Terrapin Mortgage Investment Corp. v. 1798582 Alberta Ltd., Arres Capital, and 
Staci Serra (the “Terrapin Action”). 

and I have discussed these matters with my legal counsel, Bishop & McKenzie LLP, and 
verily believe the statements in this affidavit to be true. 

I. THE PARTIES  

3. Terrapin is a corporation registered to carry on business in the Province of Alberta. 
Attached hereto this my affidavit and marked as Exhibit “D” is a copy of the corporate 
registry of Terrapin Mortgage Investment Corp. 

4. 1798582 Alberta Ltd. (“179 AB”), is a corporation registered to carry on business in the 
Province of Alberta. Attached hereto this my affidavit and marked as Exhibit “E” is a copy 
of the corporate registry of 1798582 Alberta Ltd. 

5. Arres Capital Inc. (“Arres”), is a corporation registered to carry on business in the Province 
of Alberta and is currently subject to a Receivership Order noted in paragraph 75 of this 
my affidavit, respectively. Attached hereto this my affidavit and marked as Exhibit “F” is 
a copy of the corporate registry of Arres Capital Inc. 

6. At all material times, Staci Serra was one of the two directors of 179 AB. The sole 
shareholder of 179 AB is 875892 Alberta Ltd. Staci Serra was the sole director and 
shareholder of 875892 Alberta Ltd.  

7. At all material times, Wes Serra was the sole director of Arres. The sole shareholder of 
Arres is Arres Holding Inc. Wes Serra was the sole director and shareholder of Arres 
Holding Inc.  

8. At all material times, Wes Serra and Staci Serra were married.  

II. THE FORECLOUSRE ACTION  

9. Prior to 2006, Graybriar Land Company Ltd. owned lands being developed into 
condominium units. These condominium developments were known as Graybriar.  

10. By a Memorandum of Mortgage made under the Land Titles Act dated the 15th day of  
August, 2007 (the "Arres Mortgage"), Graybriar Land Company Ltd. mortgaged to the 
Defendant, Arres, the Lands for securing payment of the principal sum of $9,700,000.00, 
together with interest, payable both before and after maturity, default, and judgment. 

11. On or about November 2008, Graybriar Land Company Ltd. defaulted under the Arres 
Mortgage.  

12. On or about February 24 and March 5, 2009, Arres commenced two actions against 
Graybriar Land Company Ltd. These two actions were consolidated into one action 
referring to both action numbers and is the Foreclosure Action. 
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13. On or about March 8, 2010 and June 6, 2010, the Court ordered the registration of the 
condominium plan and development of the individual condominium units as well as a 
listing and sale of the individual condominium units, respectively. Following these orders, 
the condominium plan was registered, the individual condominium units were developed, 
listed and most were sold.  

14. Four years later, in January 2014, seven condominium units remained unsold.  

15. In or about January 2014, Arres applied within the Foreclosure Action for an Order for 
Sale to Plaintiff of the seven units, namely: 

CONDOMINIUM PLAN 0827766 
UNITS 48, 55, 63, 65, 67, 68, AND 69 
AND ALL THE APPLICABLE UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS  

(the “Remaining Units”). 

16. On or about February 3, 2014, Master Breitkreuz granted an Order for Sale to Plaintiff of 
the Remaining Units. On or about February 7, 2014, this Order was amended by Master 
Smart (the “Order for Sale to Plaintiff”).  Attached hereto this my affidavit and marked as 
Exhibit “G” and Exhibit “H” are copies of the February 3, 2014, Master Breitkreuz Order 
for Sale to Plaintiff and of the February 7, 2014, Order Sale to Plaintiff amended by Master 
Smart, respectively. 

17. The Order Sale to Plaintiff has not been set aside or appealed.  

A.        The Terrapin Mortgage on the 179 AB Units 

18. In or about January 2014, 179 AB and Arres arranged to transfer four of the Remaining 
Units, namely units 48, 55, 68, and 69 to 179 AB (the “179 AB Units”). The terms of the 
agreement with respect to the transfer of the 179 AB Units from Arres to 179 AB are 
unknown to Terrapin.  

19. In or about January 2014, 179 AB applied to Terrapin for a mortgage on the 179 AB Units. 
179 AB represented to Terrapin that it had or would have good title to the 179 AB Units, 
and that it had the right to mortgage the 179 AB Units. 

20. By way of a commitment letter on or about January 23, 2014, Terrapin agreed to loan 179 
AB the sum of $426,000.00 and 179 AB agreed to provide mortgage security over the 179 
AB Units to Terrapin. Attached hereto this my affidavit and marked as Exhibit “I” is a copy 
of the January 23, 2014 commitment letter. 

21. By a Memorandum of Mortgage made under the Land Titles Act dated the 5th day of  
February, 2014, (the "Terrapin Mortgage"), 179 AB mortgaged to Terrapin the 179 AB 
Units, namely: 
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CONDOMINIUM PLAN 0827766 
UNITS 48, 55, 68, AND 69 
AND ALL THE APPLICABLE UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS, 

for securing payment of the principal sum of $426,000.00, together with interest, payable 
both before and after maturity, default, and judgment. Attached hereto this my affidavit 
and marked as Exhibit “J” is a copy of the Terrapin Mortgage.  

22. On or about February 12, 2014, Terrapin advanced funds in the amount of $426,000.00 
(the “Terrapin Funds”) to counsel for 179 AB on trust conditions. 

23. On or about February 13 and 14, 2014 counsel for 179 AB distributed the Terrapin Funds 
in the following manner: 

a. $235,000.00 was paid into Court in the Kenzie Action for the benefit of Arres; 

b. $138,444.61 was paid directly to 179 AB; and  

c. Fees paid in the following amounts: 

i. $300.00 for title insurance to First Canadian Title Insurance; 
ii. $966.00 for estoppel certificates to Core Management Group;  
iii. $956.88 for outstanding condominium fees to Condominium Corporation 

0827766;  
iv. $8,460.41 for outstanding property taxes to the Town of Stony Plain; 
v. Payment to solicitors for 179 AB; and 
vi. Payment to solicitors for Terrapin. 

24. On or about February 14, 2014, counsel for 179 AB submitted documents to the Registrar 
of Land Title, directing: 

a. the transfer of title of clear title of the 179 AB Units to 179 AB, including the 
discharge of the First Arres Mortgage and the Second Arres Mortgage, and the 
registration of the Terrapin Mortgage on the 179 AB Units; and 

b. the transfer of clear title to Arres of the three Remaining Units. 

25. The above noted documents included a certified copy of the Order for Sale to Plaintiff, 
correspondence directing the Registrar of Land Titles to transfer the 179 AB Units into the 
name of 179 AB and to register the Terrapin Mortgage against the 179 AB Units, and 
correspondence directing the Registrar of Land Titles to transfer the three Remaining 
Units to Arres. Both pieces of correspondence were authored by Wes Serra for Arres and 
on Arres letterhead. Attached hereto this my affidavit and marked as Exhibit “K” are 
copies of the two pieces of correspondence from Arres to the Land Titles Office.  
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26. The Registrar of Land Titles returned the registration package with a rejection notice 
directing that it required the correspondence to be authored by Arres’ counsel and on 
Arres counsel’s letterhead. 

B.        The Stay of the Order for Sale to Plaintiff  
 
27. Also on or about February 14, 2014, an emergency telephone application was made by 

non-party Applicants, namely Richcrooks Enterprises (2000) Ltd., Rickcrooks Holdings 
Ltd., 515476 Alberta Ltd., Demel Financial Corp., Greenmar Holdings Inc., Access 
Mortgage Investment Corporation (2004) Ltd., 4-A Professional Services Ltd., Tempest 
Management Inc., Hudson Principle Investments Ltd., Swartz Bros. Ltd., Christopher 
Schultz Consulting Inc., Curlew Finance, Paul Kornylo, Max Feldman, Sonya Smith, 
Norman Martin, Bernice Martin, R. Bruce Carson, Delores Carson, Leela Krishnomourthy, 
Margurite Mcritchie, Priti Gaur, Madhu Gaur, Wendy McKenna, Janet Lorraine Watson, 
Jim Watt, Gaston Rajakaruna, Shirley Rajakaruna, Gary Drefs, Robert Armstrong, Michael 
Kurtz, Kevin R. Pedersen, Susan Fine, Carol Kimyo Sekiya, Holly Sekiya, and Steven Ogg 
(the “Richcrooks Investors”).  

28. The Rickcrooks Investors represent 50% of the investors and 61% in value of the Arres 
Mortgage.  

29. The Richcrooks Investors alleged in the application that Arres did not have authority to 
obtain the Order for Sale to Plaintiff.  

30. The Richcrooks Investors applied without notice to 179 AB or to Terrapin for a stay of the 
Order for Sale to Plaintiff.  

31. On February 14, 2014, Justice S.D. Hillier granted an order temporarily staying the Order 
for Sale to Plaintiff pending further order of the Court (the “Stay Order”). Attached hereto 
this my affidavit and marked as Exhibit “L” is a copy of the Stay Order.  

32. As a result of the Stay Order, title to the 179 AB Units was not transferred to 179 AB and 
the Terrapin Mortgage was not registered against title to the 179 AB Units.  

33. Title to the 179 AB Units remained in the name of Graybriar Land Company Ltd. with the 
Arres Mortgage registered until such time as their judicial sale, as described in paragraphs 
47, and 51 to 64.  

C.  The Reviews of the Stay Order 

34. In the emergency stay application and subsequent application on the stay the Richcrooks 
Investors raised serious allegations against Arres, 179 AB, and Wes Serra.  

35. The Stay Order has been the subject of multiple hearings before the Court of Queen’s 
Bench.  

36. On June 26, 2014, Justice Strekaf granted Terrapin intervenor status. The June 26, 2014 
Order is attached as Exhibit “A” (paragraph 2.a). 
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37. On September 15, 2014, Justice Strekaf granted an order detailing the following: 

a. The Richcrooks Investors application for an indefinite stay is dismissed; 

b. In order to continue the stay of the Order Sale to Plaintiff, the Richcrooks Investors 
must provide an undertaking as to damages satisfactory to the Court; 

c. In order to continue the stay of the Order Sale to Plaintiff, the Richcrooks Investors 
must apply to appeal the Order Sale to Plaintiff, including applying to extend the 
appeal period, or apply to set aside the Order Sale to Plaintiff.  

Attached hereto this my affidavit and marked as Exhibit “M” is a copy of the September 
15, 2014 order.  

38. On December 17, 2014, the Richcrooks Investors had failed to provide an Undertaking as 
to Damages satisfactory to the Court and as such, Justice Strekaf vacated the Stay Order. 
Attached hereto this my affidavit and marked as Exhibit “N” is a copy of the December 
17, 2014 order. 

39. The Richcrooks Investors appealed the December 17, 2014 order to the Court of Appeal. 
Attached hereto this my affidavit and marked as Exhibit “O” and Exhibit “P” are copies 
of the Civil Notice of Appeal and the Factum of the Appellants at Court of Appeal Action 
Number 1501-0006AC, respectively. 

40. On January 23, 2015, an interim application was heard and granted by Justice McDonald.  
Attached hereto this my affidavit and marked as Exhibit “Q” is a copy of the January 23, 
2015 decision of the Court of Appeal. 

41. On December 9, 2015, the appeal was granted. Attached hereto this my affidavit and 
marked as Exhibit “R” and Exhibit “S” are copies of the decision of the Court of Appeal 
and the order of the Court of Appeal, respectively.  

D.        Richcrooks Investors Inaction Since December 2015 

42. Since the decision of the Court of Appeal on December 9, 2015 and their direction to the 
Richcrooks Investors to “move with dispatch”, the Richcrooks Investors have failed to 
pursue any application to appeal or set aside the Order Sale to Plaintiff as set out the in 
the September 15, 2014 Order. 

43. The Richcrooks Investors have failed to take any action to establish or pursue a claim to 
the Remaining Units or the sale proceeds therefrom.  

44. The Richcrooks Investors have failed to amend their Statement of Claim in Richcrooks 
Action to include any facts subsequent to November 2013 or to make any claim with 
respect to the Remaining Units, including the 179 AB Units, or any sale proceeds 
therefrom. 
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45. The Richcrooks Investors have failed to commence an action against Arres, Wes Serra, 
Staci Serra, or 179 AB with respect to the Order Sale to Plaintiff, the Remaining Units, and 
the transfer of the 179 AB Units from Arres to 179 AB, or the Terrapin Mortgage.  

46. At this time, Terrapin is the only party who has claimed an interest in the 179 AB Units or 
the sale proceeds therefrom.  

E.        Sale of the Remaining Units  

47. On or about February 28, 2014, unit 55, was sold to third party purchasers for the amount 
of $269,900.00 by order of Master Smart (“Order for Sale of Unit 55”) in the Foreclosure 
Action. The Order for Sale of Unit 55 directed the net sale proceeds to be held in trust 
pending further order of the Court with respect to the Stay Order. Attached hereto this my 
affidavit and marked as Exhibit “T” is a copy of Order for Sale of Unit 55. 

48. The application and granting of the Order for Sale of Unit 55 were made without notice to 
or the consent of Terrapin. 

49. On or about June 26, 2015, Master Prowse granted an Order transferring the proceeds of 
sale from Unit 55 to counsel for Terrapin and directing the proceeds shall be used to 
administer the property management of the Remaining Units (“Property Management 
Order”). Attached hereto this my affidavit and marked as Exhibit “U” is a copy of Property 
Management Order. 

50. The Remaining Units were sold by judicial sale process on the express term that the sales 
were entirely without prejudice to the positions or claims of any of the parties, such that 
the funds realized shall be effectively alternate, but equivalent security for the property. 
The proceeds are held specifically without prejudice to the position of Terrapin that the 
Order Sale to Plaintiff should have been registered, the property should have transferred 
pursuant to the terms of the Order Sale to Plaintiff, and the Terrapin Mortgage entered by 
179 AB to Terrapin should have been registered on the 179 Units. 

51. On or about October 13, 2015, Justice R.A. Neufeld granted a Consent Judicial Listing 
Order allowing the Remaining Units to be sold with the proceeds of sale held in trust (the 
“Judicial Listing Order”). Attached hereto this my affidavit and marked as Exhibit “V” is 
a copy of Judicial Listing Order. 

52. The December 9, 2015 decision of the Court of Appeal amended the Judicial Listing Order 
to have the proceeds of sale of the Remaining Units paid into Court in the Foreclosure 
Action as noted in Exhibit “R” (paragraph 41). 

53. On or about February 10, 2016, Master Laycock granted an Order Confirming Sale and 
Vesting Title of unit 48 for the price of $225,000 (the “Unit 48 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “W” is a copy of the Unit 48 Sale Order.  
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54. On or about March 11, 2016, the amount of $200,584.38 was paid into Court with respect 
to the sale of unit 48. Attached hereto this my affidavit and marked as Exhibit “X” is a 
copy of the Money Paid into Court.  

55. On or about March 10, 2016, Master Robertson granted an Order Confirming Sale and 
Vesting Title of unit 63 for the price of $241,000 (the “Unit 63 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “Y” is a copy of the Unit 63 Sale Order.  

56. On or about April 14, 2016, the amount of $198,649.51 was paid into Court with respect 
to the sale of unit 63. Attached hereto this my affidavit and marked as Exhibit “Z” is a 
copy of the Money Paid into Court.  

57. On or about June 14, 2016, Master Farrington granted an Order Confirming Sale and 
Vesting Title of unit 65 for the price of $240,000 (the “Unit 65 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “AA” is a copy of the Unit 65 Sale Order.  

58. On or about July 15, 2016, the amount of $207,517.58 was paid into Court with respect to 
the sale of unit 65. Attached hereto this my affidavit and marked as Exhibit “BB” is a 
copy of the Money Paid into Court.  

59. On or about August 25, 2017, Master Robertson granted an Order Confirming Sale and 
Vesting Title of unit 69 at the price of $225,000 (the “Unit 69 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “CC” is a copy of the Unit 69 Sale Order.  

60. On or about October 13, 2017, the amount of $200,175.17 was paid into Court with respect 
to the sale of unit 69. Attached hereto this my affidavit and marked as Exhibit “DD” is a 
copy of the Money Paid into Court.  

61. On or about November 1, 2017, Master Robertson granted an Order Confirming Sale and 
Vesting Title of unit 67 for the price of $225,000 (the “Unit 67 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “EE” is a copy of the Unit 67 Sale Order.  

62. On or about February 2, 2018, the amount of $211,996.15 was paid into Court with respect 
to the sale of unit 67. Attached hereto this my affidavit and marked as Exhibit “FF” is a 
copy of the Affidavit of Accounting for unit 67 and 68.  

63. On or about December 15, 2017, Master Mason granted an Order Confirming Sale and 
Vesting Title of unit 68 for the price of $225,000 (the “Unit 68 Sale Order”). Attached hereto 
this my affidavit and marked as Exhibit “GG” is a copy of the Unit 68 Sale Order.  

64. On or about February 2, 2018, the amount of $211,177.96 was paid into Court with respect 
to the sale of unit 68, as noted in Exhibit “GG” (paragraph 54). 

65. Following the final sale, a total of $1,381,969.50 is currently held in trust, including 
$1,230,100.75 held by the Court in the Foreclosure Action; and $151,868.75 held by 
counsel for Terrapin. Attached hereto this my affidavit and marked as Exhibit “HH” and 
Exhibit “II” are copies of the Statements of Receipts and Disbursements and the 
Statement of Disbursements by Unit, respectively. 
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66. The following is the units allocation of the proceeds of sale by unit of funds held in trust: 

a.       $198,605.13 for Unit 48; 
b. $251,157.50 for Unit 55; 
c. $196,136.50 for Unit 63; 
d. $194,334.10 for Unit 65; 
e. $181,959.34 for Unit 67;  
f. $184,533.43 for Unit 68; and  
g. $175,294.90 for Unit 69. 

67. Attached hereto this my affidavit and marked as Exhibit “JJ” is a copy of Proceeds of 
Sale with Unit Charges. 

68. The proceeds of sale of the 179 Units total $809,539.56 and include: 

a. $198,605.13 for Unit 48; 
b. $251,106.10 for Unit 55; 
c. $184,533.43 for Unit 68; and  
d. $175,294.90 for Unit 69. 

69. Terrapin claims its interest in the proceeds of sale of the 179 AB Units. 

IV. THE TERRAPIN ACTION  

70. Terrapin commenced an action against 179 AB., Arres, and Staci Serra in 2014. Attached 
hereto this my affidavit and marked as Exhibit “KK” is a copy of the Amended Statement 
of Claim, filed February 24, 2015. 

71. Arres has not filed a Statement of Defence.  

72. On or about November 9, 2015, Terrapin obtained consent judgement against Staci Serra 
in the amount of $470,216.98 plus costs on a solicitor client basis in the Terrapin Action 
with leave to address solicitor client costs in the related actions. Attached hereto this my 
affidavit and marked as Exhibit “LL” is a copy of the Consent Judgement. 

73. On or about May 20, 2016, Master Robertson ordered that Terrapin is entitled to solicitor 
client costs under the Terrapin Mortgage in the following related actions: 

a. The Foreclosure Action; 

b. The Richcrooks Action; and  

c. The Kenzie Action. 

74. This order was upheld on appeal to Justice Horner on or about May 20, 2016. 
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V. ARRES RECEIVERSHIP PROCEEDINGS 

75. On or about February 13, 2015, Justice Strekaf granted a Receivership Order in Action 
Number 1401-12431 (the "Receivership Order"). The Receivership Order; however, was 
not entered until July 26, 2017. 

76. An Amended and Restated Receivership Order was granted by Justice Romaine on 
October 23, 2017 in the Receivership Action. 

VI. TERRAPINS CLAIMS TO THE PROCEEDS OF SALE FROM THE 179 AB UNITS 

77. Terrapin is the only party who has pursued a claim to the 179 AB Units and the sale 
proceeds therefrom. 

78. Terrapin has participated in the litigation process, including consenting to manage the 
properties and facilitate the judicial sale of the 179 AB Units. 

79. Terrapin has consented to the judicial sale of the 179 AB Units and its consent should not 
be used to disentitle Terrapin to the proceeds of sale therefrom. 

80. The Richcrooks Investors, despite their allegations during the litigation of the Stay Order, 
have failed to take any steps to appeal or set aside the Order Sale to Plaintiff. 

81. The Richcrooks Investors have also failed to make any claim with respect to the 179 AB 
Units, or to or advance their allegations against Arres or 179 AB with respect to the 179 
AB Units at all. 

82. The Richcrooks Investors should not be permitted to benefit from their inaction to the 
detriment of Terrapin. 

83. I make this Affidavit in support of Terrapin's application. 

SWORN BEFORE ME at the City of 
Vancouver, in the Province of British 
Colu · , his 11!,h day of July, 2018. 

) 
) 
) 
) 
) 

___,;.~~~====--=--~~~~) 
AN PUBLIC IN AND FOR THE 
PROVINCE OF BRITISH COLUMBIA 

TERENCE A. DUNN 
BARRISTER & SOLICITOR 

1800-401 WESTGEOIWlASTU.E'f 
VANCOUVER, BC V6B 1JA1 

TEL. 604-687~1323 

) MICHAEL J 
) also known as JAKE ELLIS 
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Affidavit of Michael John Cassidy Ellis also known as Jake Ellis 
Sworn on July 11 2018 
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17
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21
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24
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25
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26
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2

1 For the Receiver - Alvarez Marsal

2 Walker W. MacLeod
McCarthy Tetrault LLP

3 4000, 421-7 Ave. SW
Calgary, AB T2P 4K9

4 403-260-3710
Xinya Wang (Student-at-Law) (Via Video Conference)

5 McCarthy Tetrault LLP
2400, 745 Thurlow St.

6 Vancouver, BC V6E 0C5
604-643-7100

7

8 For Terrapin

9 Kerry L. Okita
Bishop & McKenzie LLP

10 2200, 555-4 Ave. SW
Calgary, AB T2P 3E7

11 403-237-5550

12 For the Defendant - Arres

13 Irfan Tharani
DBH Law LLP

14 1200, 1015-4 St. SW
Calgary AB T2R 1J4

15 403-252-9937

16 Official Court Reporter

17 Gayle Ikert, CSR(A)
Amicus Reporting Group

18 403-266-1744

19

20 (Proceedings commenced at 10:05 a.m.)

21 MICHAEL JOHN CASSIDY ELLIS, affirmed, questioned by

22 Mr. MacLeod: (Via Video Conference)

23 Q. Mr. Ellis, good morning. Thank you very much for

24 attending today. My name is Walker Macleod, and as

25 Ms. Okita mentioned, I act for Alvarez Marsal Canada

26 Inc. , who is the court appointed receiver of the debtor

27 company Arres Capital
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I I’m not going to go through a litany of defined

2 terms with you at the outset of the examination, but if

3 you have any questions about the terminology I’m using,

4 just please feel free to ask me to clarify - - ask me to

5 clarify the question. Do you understand that,

6 Mr. Ellis?

7 A. Yes.

8 Q. Okay. Could you explain to me your role and position

9 with Terrapin?

10 A. Probably best defined as a mortgage underwriter.

11 People come to us and apply for mortgages. It’s my job

12 to analyze the risk and then proceed with a loan,

13 collecting all the due diligence and items up to the

14 funding, and then managing that loan throughout the

15 life of its term.

16 0. Okay. And in terms of Terrapin’s loan to 179 Alberta,

17 what was your involvement with that loan and that

18 borrower?

19 A. I was involved in the underwriting of that loan up

20 until its funding.

21 Q. Okay. And when did that period commence?

22 A. Beginning of 2014 in January. Sometime in January.

23 Q. Okay. And have you managed the loan since that period

24 of time then?

25 A. Yes.

26 0. I’ve got a document that I believe you’ve got. It’s a

27 printout from Terrapin’s website that I made yesterday.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

MR.

MS.

Do you have that document in front of you?

A. I do, yes. This is -- yeah. Frequently asked

questions section from our website?

0. Correct. I’m just wondering at the outset if you could

undertake to review Terrapin’s website and confirm back

to us that this is an accurate printout of what’s on

Terrapin’s website in terms of the FAOs?

MS. OKITA: And we’ll take that under

advi sement.

UNDERTAKING NO. I - to review

Terrapin’s website and confirm that

Exhibit ‘A’ for Identification is an

accurate printout of what’s on

Terrapin’s website in terms of the FAQs

- TAKEN UNDER ADVISEMENT

MACLEOD: Can we mark that as Exhibit 1?

OKITA: Yes. We’ll mark it as Exhibit I

for the purpose of identification pending the

undertaking.

MR. MACLEOD: Pending receipt of the

undertaki ng?

MS. OKITA: Yes.

MR. MACLEOD: Okay. And it will go in for truth

after you get back to us on the undertaki ng?

MS. OKITA: Fair enough.

MR. MACLEOD: All right.

EXHIBIT ‘A’ FOR IDENTIFICATION -

AMICUS
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I Printout of what’s on Terrapin’s

2 website in terms of the FAQs - to go in

3 as Exhibit I subject to Undertaking I

4 0. MR. MACLEOD: If you go to the section where it

5 says, (As Read)

6 How does Terrapin earn premium yields on

7 its mortgages?

8 Do you see that section, Mr. Ellis?

9 A. Yes.

10 0. Okay. And there’s a statement in there that, (As Read)

11 Terrapin is able to charge higher rates

12 of interest on loans than banks due to

13 the specialized nature of the loans held

14 in the pool.

15 Would it be fair to say that Terrapin is a high risk

16 lender or advances credit in circumstances where

17 traditional lenders will not usually advance credit?

18 A. Compared to conventional lenders, yes. Compared to

19 private lenders, I would say we’re on the lower risk

20 spectrum.

21 Q. Okay. And by conventional lenders, I’m just trying I’m

22 clarify the question, conventional lenders I’m thinking

23 of Canadian chartered banks?

24 A. Yes, and I would also include Credit Unions.

25 Q. Okay. If you go to paragraph 22 of your affidavit,

26 please, Mr. Ellis. This pertains to the advance of the

27 funds, and I understand the solicitor who acted for you

AL
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1 is Mr. Forrest in this transaction; is that correct?

2 Let’s go off for a second.

3 (DISCUSSION OFF RECORD)

4 Q. MR. MACLEOD: I’m sorry. I understand I

5 misstated the name of your counsel in the last

6 question. Do you know who acted for you in this

7 transaction?

8 A. Yes. It was Mr. Terry Lidster.

9 0. And what firm is Mr. Lidster with; do you know?

10 A. Borden Ladner Gervais.

11 0. Is that the Vancouver office of Borden Ladner Gervais?

12 A. That’s the Calgary office.

13 Q. And when Mr. Lidster or when BLG advanced the funds on

14 trust conditions, can you explain to me what those

15 trust conditions were?

16 A. I don’t recall

17 Q. Okay. Was there a letter? Was there other written

18 correspondence in respect of the advance of the funds

19 from Mr. Lidster to the borrower?

20 A. I’d have to pull the legal documents that Terry sent to

21 us and check with them.

22 Q. Okay. And you have access -- Terrapin has access to

23 that file?

24 A. I believe so.

25 0. Okay. I’m going to ask you to review your records --

26 sorry - - to undertake to review your records and

27 produce the trust letter or written correspondence in
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respect to the trust conditions referenced at

paragraph 22 of your affidavit?

MS. OKITA: We’ll take it under advisement.

UNDERTAKING NO. 2 - to review records

and produce the trust letter or written

correspondence in respect to the trust

conditions referenced at paragraph 22

of Mr. Ellis’s affidavit - TAKEN UNDER

ADV IS EM ENT

Q. MR. MACLEOD: And as a further undertaking I’m

going to ask you to the extent in the review of your

records you’re not able to locate the trust conditions

of the trust letter, I’m going to ask you to make

inquiries with Borden Ladner Gervais to produce those

records?

MS. OKITA: We’ll take that under advisement.

UNDERTAKING NO. 3 - to the extent in

the review of Mr. Ellis’s records he is

not able to locate the trust conditions

of the trust letter, to make inquiries

with Borden Ladner Gervais to produce

those records - TAKEN UNDER ADVISEMENT

MR. MACLEOD: Has Terrapin advanced any claim

against Borden Ladner Gervais or Mr. Lidster in respect

of the wrongful disbursement of the loan proceeds?

I don’t know.

Okay. Who in Terrapin would know that information,

Li’,
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I would have that information?

2 A. I’d have to check. To the best of my knowledge,

3 Terrapin has not, but I can’t say that with a hundred

4 percent certainty.

5 Q. Okay. I’m going to ask you then to undertake to make

6 inquiries within Terrapin to see if Terrapin has

7 advanced any claim against BLG or against Mr. Lidster

8 for the wrongful disbursement of the loan proceeds.

9 MS. OKITA: We’ll take that under advisement.

10 UNDERTAKING NO. 4 - to make inquiries

11 within Terrapin to see if Terrapin has

12 advanced any claim against BLG or

13 against fir. Lidster for the wrongful

14 disbursement of the loan proceeds -

15 TAKEN UNDER ADVISEMENT

16 Q. MR. MACLEOD: Okay. When Terrapin advanced the

17 funds, were you aware that Arres had a mortgage

18 registered on Title to the units?

19 A. I believe so, yes. It had been discussed - -

20 0. Okay.

21 A. -- that they had.

22 Q. And do you recall when you became aware of that

23 information?

24 A. I don’t recall.

25 0. Okay. It was sometime before the advancement of funds

26 though?

27 A. Yes.

:7:
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Q. And if you go down to paragraph 23 of your affidavit in

relation to the disbursement of the funds?

A. Yes.

Q. So I understand correctly that of the $426,000 that

Terrapin was advancing, none of that was to be utilized

to pay out the Arres mortgage; is that correct?

A. I’m not

Q. Okay.

A. I’m not sure.

0. Okay. I’m going to ask you to undertake to make

reasonable inquiries within Terrapin to see if any

amounts of the funds advanced were to be utilized to

pay out the Arres mortgage?

MS. OKITA: We’ll take that under advisement.

UNDERTAKING NO. 5 - to make reasonable

inquiries within Terrapin to see if any

amounts of the funds advanced were to

be utilized to pay out the Arres

mortgage - TAKEN UNDER ADVISEMENT

0. MR. MACLEOD: Move onto paragraph 27 of your

affidavit, Mr. Ellis. And this is the discussion about

the Rich Crooks investors and the dispute with those

parties. I guess my initial question is was Terrapin

aware that Arres and some of the investors in the

Graybriar mortgage were subject to litigation

proceedings and a dispute.

A. No.
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I Q. When did you become aware of that fact?

2 A. I don’t recall the exact date.

3 Q. Okay. Was it before or after the advance of the

4 Terrapin funds?

5 A. After.

6 Q. Okay. Go to paragraph 46 of your affidavit.

7 A. Yes.

8 Q. So here you’re saying that Terrapin is the only party

9 who is making a claim to the funds. Are you aware that

10 the receiver also makes a claim to the funds?

11 A. No.

12 Q. You’re not? Okay. Can you go to the affidavit --

13 excuse me -- can you go to the e-mail that was earlier

14 presented to you from myself and Ms. Okita dated

15 May 15th?

16 A. Yes.

17 0. Ms. Okita acts for you in this matter; is that correct?

18 A. Yes.

19 Q. She was acting for you on May 15th, 2018; is that

20 correct?

21 A. Yes.

22 0. Can we make that the next exhibit, Kerry?

23 MS. OKITA: Yes.

24 MR. MACLEOD: E-mail from Walker Macleod to

25 Kerry Lynn Okita, May 15th, 2018. That will be Exhibit

26 - - we should mark this 2 because the other one is going

27 to shift to 1.

::
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II

1 EXHIBIT 2 - E-mail from Walker Macleod

2 to Kerry Lynn Okita, May 15th, 2018

3 Q. MR. MACLEOD: Mr. Ellis, can you go to

4 Exhibit ‘I’ to your affidavit which is the Terrapin

5 terms?

6 A. Yes.

7 Q. And just start at page 8. Who are Mr. Pokanoff

8 (phonetic) -- excuse me. Sorry. I realize now. Is

9 that M. J. Jake Ellis, that would be yourself who

10 signed this document?

11 A. Excuse me?

12 Q. Do you see the signature page?

13 A. Yep.

14 0. There’s a reference to M. J. Jake Ellis who signed the

15 document. I take it that’s you?

16 A. Yes.

17 0. And do you recall when you signed that document?

18 A. I believe it was on January 23rd, 2014.

19 0. Okay.

20 A. The date.

21 Q. And were you --

22 A. On the first page of that.

23 0. You were involved in the preparation of the document

24 and the incorporation of the terms in the document?

25 A. Yes.

26 0. Okay. If you go back to page 1, the document addressed

27 to a company to be incorporated in care of the Arres

AL
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1 Group of Companies. Who do you understand the Arres

2 Group of Companies to be?

3 A. At that time it was a company that Wes Serra was

4 working for.

5 Q. Okay.

6 A. To the best of my understanding.

7 Q. And who did you understand the borrower was going to be

8 under this arrangement?

9 A. It was to be a numbered company that hadn’t been

10 disclosed to us yet at the time of writing this letter.

11 Q. And did you know who was going to be the owner of the

12 numbered company to be incorporated?

13 A. It was my understanding that it was going to be another

14 numbered company.

15 Q. Okay. Do you know the individual that was going to

16 have direct or indirect ownership and control of your

17 numbered company borrower?

18 A. It was our understanding that Stacia Serra or Darin

19 Forbes was going to be the owner.

20 Q. Okay. And were you aware that Ms. Stacia Serra and

21 Mr. Wes Serra were married at this time?

22 A. Yes.

23 Q. Mr. Ellis, let’s go to paragraph 21 of that document

24 now, please.

25 A. Yes.

26 Q. And these are the conditions precedent to the advance

27 of the Terrapin funds. Do you see 21(c), the reference

AL
AMICUS

REPORTING GROUP

329



13

I to the shareholders of the borrower must be approved by

2 the lender?

3 A. Yes.

4 0. Okay. Did the lender ever approve the shareholders of

5 the borrower?

6 A. Typically we relied on our counsel to do that.

7 0. Okay. Did your counsel do that in this instance?

8 A. I believe so, to the best of my knowledge.

9 Q. Okay. And how would your counsel go about doing that?

10 A. I’m not sure.

11 Q. Okay. I wonder if you could undertake then to make

12 inquiries of your counsel to see if they, in fact, did

13 approve the shareholders of the borrower, and to the

14 extent they did, how they did that?

15 MS. OKITA: We’ll take it under advisement.

16 UNDERTAKING NO. 6 - to make inquiries

17 of Mr. Ellis’s counsel to see if they

18 approved the shareholders of the

19 borrower, and to the extent they did,

20 how they did that - TAKEN UNDER

21 ADVISEMENT

22 0. MR. MACLEOD: 21(d), it’s a reference to

23 subordination of postponement agreements with any prior

24 or subsequent lenders.

25 A. Yes.

26 Q. Did Terrapin ever obtain written subordination or

27 postponement agreements from any third parties in
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I relation to this loan transaction?

2 A. I’m not sure, but I don’t believe so.

3 Q. Okay. And is there someone within Terrapin that you

4 could find out that information from?

5 A. Perhaps our lawyer.

6 Q. And it perhaps might also be in Terrapin’s files?

7 A. Perhaps.

8 Q. Okay. So I’m going to ask you to undertake to both

9 make inquiries with your counsel and review the

10 Terrapin file to see if there is any record of

11 subordination or postponement agreement?

12 MS. OKITA: We’ll take it under advisement.

13 UNDERTAKING NO. 7 - to both make

14 inquiries with Mr. Ellis’s counsel and

15 review the Terrapin file to see if

16 there is any record of subordination or

17 postponement agreement - TAKEN UNDER

18 ADVISEMENT

19 Q. MR. MACLEOD: Okay. 21(f) credit agreements --

20 credit reports -- sorry -- on the personal guarantors.

21 Did Terrapin ever obtain credit reports on the personal

22 guarantors?

23 A. I believe so.

24 Q. Okay. And was that a written document?

25 A. Excuse me?

26 Q. Was that a written document that Terrapin received?

27 A. Yeah. We had -- we had a written printout of the
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1 credit report.

2 0. Okay. And would that be in the file as well?

3 A. I believe so.

4 Q. Okay. I’m going ask you to undertake to produce the

5 credit report that was provided to Terrapin.

6 MS. OKITA: We’ll take that under advisement.

7 UNDERTAKING NO. 8 - to produce the

8 credit report that was provided to

9 Terrapin - TAKEN UNDER ADVISEMENT

10 Q. MR. MACLEOD: 21(g), signed and dated net worth

11 statement of the personal guarantor. Did Terrapin

12 obtain one of those from Ms. Serra?

13 A. Yeah, I believe so.

14 0. Okay. And would there be a copy of that on the

15 Terrapin file?

16 A. I believe so.

17 0. I’m going to ask you to undertake to produce the

18 personal net worth statement on the personal guarantor?

19 MS. OKITA: We’ll take it under advisement.

20 UNDERTAKING NO. 9 - to produce the

21 personal net worth statement on the

22 personal guarantor - TAKEN UNDER

23 ADVISEMENT

24 Q. MR. MACLEOD: Okay. 21(h), current Financial

25 Statements of the borrower. There is no corporate

26 guarantor in this transaction. Did Terrapin obtain

27 Financial Statements from the borrower?
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

A.

Q.

A.

0.

A. I’m not sure. I’d have to check. I’d have to check.

Q. Okay. It would seem odd given that they hadn’t been

incorporated yet, or perhaps would that information be

on the file as well?

A. If they were incorporated at the time and we have it,

then it would be in the file. 179.

Q. That’s the entity I’m talking about, the borrower

entity here. So I’m going to ask you to undertake to

review your file and produce any current Financial

Statements that Terrapin might have in relation to the

borrower?

MS. OKITA: Under advisement.

UNDERTAKING NO. 10 - to review

Mr. Ellis’s file and produce any

current Financial Statements that

Terrapin might have in relation to the

borrower - TAKEN UNDER ADVISEMENT

Q. MR. MACLEOD: 21(1), names, residence,

credential letters as to principal occupations for the

past five years and office held within the borrower for

all officers and directors of the borrower. Did

Terrapin ever obtain that information?

I believe our counsel did.

Okay. And that would either be on your file or on your

counsel ‘s file?

I believe so, yes.

I’m going to ask you to undertake to review your file

1’
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1 and your counsel’s file and produce the information at

2 21(1) to the extent that It exists?

3 MS. OKITA: I’ll take it under advisement.

4 UNDERTAKING NO. 11 - to review

5 Mr. Ellis’s file and his counsel’s file

6 and produce the information at 21(i) to

7 the extent that it exists - TAKEN UNDER

8 ADVISEMENT

9 Q. MR. MACLEOD: 21(q), Mr. Ellis, current

10 appraisals. Do you see that?

11 A. Yes.

12 0. I’m going to assume that Terrapin did, in fact, obtain

13 an appraisal of the property?

14 A. Yes.

15 Q. Okay. And I’m going to ask you to undertake -- sorry

16 - - back up. Would that appraisal be on the Terrapin

17 file?

18 A. Yes.

19 Q. I’m going to ask you to undertake to produce the

20 appraisal?

21 MS. OKITA: We’ll take it under advisement.

22 UNDERTAKING NO. 12 - to produce the

23 appraisal - TAKEN UNDER ADVISEMENT

24 Q. MR. MACLEOD: 21(s), final inspection. Was

25 there ever a final inspection performed by Terrapin

26 before they advanced the funds?

27 A. Yes.
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1 Q. Okay. And what sort of record would you get in respect

2 to that final inspection?

3 A. No written record.

4 Q. No written record? How does the inspection - -

5 A. No written record.

6 Q. How does the inspection --

7 A. I inspected -- I inspected the property myself.

8 Q. Okay. So you travelled to the location of the property

9 and inspected it?

10 A. Yes.

11 Q. Okay. And when did you do that?

12 A. I don’t recall the exact date.

13 Q. Okay. Prior to the advancement of the Terrapin funds?

14 A. Yes.

15 Q. The last one, general terms and conditions as per

16 Schedule ‘A’ attached. There does not appear to be a

17 Schedule ‘A’ to the exhibit. Would there be general

18 terms and conditions usually attached to a letter of

19 this type, Mr. Ellis?

20 A. Yes. They would have gone out with the committal

21 letter - - the original committal letter.

22 Q. Okay. And would you have a copy of those terms and

23 conditions on your file?

24 A. I believe so.

25 Q. Okay. I’m going to ask you to undertake to review your

26 file and produce the general terms and conditions that

27 were supposed to be attached to this letter?
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1 MS. OKITA: We’ll take it under advisement.

2 UNDERTAKING NO. 13 - to review

3 Mr. Ellis’s file and produce the

4 general terms and conditions that were

5 supposed to be attached to the letter -

6 TAKEN UNDER ADVISEMENT

7 Q. MR. MACLEOD: Can you tell me what Terrapin did

8 in respect of due diligence on this transaction,

9 Mr. Ellis?

10 A. Our typical procedures in underwriting for a typical

11 loan, review of those conditions and relied on our

12 counsel for review of those conditions.

13 Q. Okay. And can you explain to me what that review

14 undertakes? If you have information specific to this

15 particular advance, it would also be helpful to have

16 that, but if you can’t recall that, then I think if you

17 can just speak about what Terrapin generally does when

18 it advances loan credit of this nature?

19 A. Yeah. We go through the list of conditions and make

20 sure they’re satisfied to our -- to our satisfaction.

21 Most importantly being the value of the properties.

22 The legal - - the legal sort of specifications of the

23 loan we usually rely heavily on our counsel to satisfy

24 those conditions for us or review of the personal net

25 worth statements, the appraisals, etcetera.

26 Q. Okay. Do you get a due diligence report of any type

27 from your counsel?
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I A. I’m not sure.

2 Q. On some transactions you might get a report of that

3 nature?

4 A. I’m not sure if it’s called a due diligence report.

5 0. Okay. So when you’re relying on your counsel, what

6 sort of written correspondence would your counsel give

7 to you in respect of due diligence that it has

8 performed for you?

9 A. Usually get an opinion letter.

10 0. Okay. And do you have a copy of that? Sorry. That

11 opinion letter would be addressed to Terrapin, would

12 it?

13 A. Terrapin or TerraFund.

14 Q. Okay. I don’t want to see the opinion letter because

15 it’s not proper for me to do that. What I’m wondering

16 about here is there a more informal due diligence --

17 are there litigation searches performed, by example?

18 A. I’m not sure. I would have to consult my lawyer.

19 0. Okay. I’m going to ask you to, you know, review the

20 Terrapin file and consult -- I’m going to ask you to

21 undertake to review the file and consult with your

22 counsel to see if any litigation searches were

23 performed in respect of this loan transaction, and if

24 there were, to produce them to us?

25 MS. OKITA: I’ll take that under advisement.

26 Of course, subject to privilege.

27 MR. MACLEOD: Yeah. Absolutely subject to
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I privilege.

2 UNDERTAKING NO. 14 - to review the file

3 and consult with Mr. Ellis’s counsel to

4 see if any litigation searches were

5 performed in respect of this loan

6 transaction, and if there were, to

7 produce them, subject to privilege -

8 TAKEN UNDER ADVISEMENT

9 0. MR. MACLEOD: Go to the next page of

10 Exhibit ‘I’, which is page 7 of 9.

11 A. Yes.

12 Q. Okay. So there’s the reference to Mr. Lidster. I see

13 it now. Sorry. I didn’t see that earlier. There’s a

14 reference to the borrower’s solicitor Mr. Pelletier?

15 A. Yes.

16 Q. Okay. Did you understand that Mr. Pelletier was acting

17 for the borrower in this transaction?

18 A. To the best of my knowledge.

19 Q. Did you ever have any conversations with Mr. Pelletier

20 in respect of this transaction?

21 A. I don’t believe so, but I don’t fully recall.

22 Q. Okay. In respect of - - did you ever - - I guess in

23 respect of discussions with Mr. Serra, and I appreciate

24 there might have been a lot of discussions with

25 Mr. Serra, but did you ever have any discussions with

26 Mr. Serra pertaining to who was acting for the borrower

27 in relation to this transaction?
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I A. I don’t recall

2 Q. Okay. Are you aware that Mr. Pelletier previously

3 acted for the debtor company Arres Capital Inc.?

4 A. I don’t believe I’m aware of that.

5 Q. Okay. And finally, Mr. Ellis, if you go to page 8, the

6 signature page?

7 A. Yes.

8 Q. This has been signed by the borrower it appears on

9 January 27th, 2014. Do you know whose signature that

10 is on behalf of the borrower?

11 A. I believe it’s Stacia Serra’s.

12 Q. And would you have any information on your file that

13 might allow you to confirm who signed that document?

14 A. Other than referencing that she signed right below as

15 the guarantor and those signatures are very similar, I

16 don’t believe we would have any record of what her

17 signature looks like, if that’s what you’re asking.

18 0. Okay. Thank you. Let’s go to the next exhibit,

19 Mr. Ellis, and this is the Land Title mortgage.

20 A. Yes.

21 Q. Okay. And this document has now been signed by 179 on

22 the 5th day of February, 2014. You’re aware, of

23 course, that 179 never had any registered interest

24 against the four subject units?

25 A. Can you explain registered interest?

26 Q. A registered interest on Title to the property?

27 A. It was our understanding that those properties were to
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1 be transferred to 179.

2 Q. That’s right. No. I think we’re saying the same

3 thing, but to be clear, the properties never were

4 transferred. 179 was never the registered owner of the

5 property when it executed this document or otherwise?

6 A. Yes.

7 0. And Terrapin never obtained any mortgage from the

8 registered owner of the property; is that correct?

9 A. And that would be?

10 0. That would be the Graybriar entity.

11 A. No.

12 Q. Sorry. No, you never obtained -- my question is

13 correct? You never obtained a mortgage from Graybriar?

14 A. That is correct.

15 MR. MACLEOD: Thank you. Subject to the

16 undertakings, those are my questions. Mr. Ellis,

17 thanks very much for coming in. I appreciate it.

18

19 (Proceedings ended at 10:36 a.m.)

20

______________________________________

21

22

23

24

25

26

27
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I Certificate of Transcript

2

3 I, the undersigned, hereby certify that the foregoing pages

4 1 to 4 are a complete and accurate transcript of the

5 proceedings taken down by me in shorthand and transcribed

6 from my shorthand notes to the best of my skill and

7 ability.

8 Dated at the City of Calgary, Province of

9 Alberta, this 31st day of July, A.D. 2018.

10

13 Gayle Ikert, CSR(A)

14 Official Court Reporter

15

16

17

18

19

20

21

22

23

24

25

26

27
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1 -INDEX-

2 MICHAEL JOHN CASSIDY ELLIS

3 July 25, 2018

4 The following is a listing of exhibits and undertakings as

5 interpreted by the Court Reporter.

6 The transcript is the official record, and the index is

7 provided as a courtesy only. It is recommended that the

8 reader refer to the appropriate transcript pages to ensure

9 completeness and accuracy.

10 ***EXHIBITS***

11 EXHIBIT ‘A’ FOR IDENTIFICATION - Printout of 4

12 what’s on Terrapin’s website in terms of the FAQs

13 - to go in as Exhibit 1 subject to Undertaking I

14

15 EXHIBIT 2 - E-mail from Walker Macleod to Kerry 11

16 Lynn Okita, May 15th, 2018

17

18 ***UNDERTAKINGS REQUESTED***

19 UNDERTAKING NO. 1 - to review Terrapin’s website 4

20 and confirm that Exhibit ‘A’ for Identification is

21 an accurate printout of what’s on Terrapin’s

22 website in terms of the FAQs - TAKEN UNDER

23 ADVISEMENT

24

25

26

27
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1 UNDERTAKING NO. 2 - to review records and produce 7

2 the trust letter or written correspondence in

3 respect to the trust conditions referenced at

4 paragraph 22 of Mr. Ellis’s affidavit - TAKEN

5 UNDER ADVISEMENT

6

7 UNDERTAKING NO. 3 - to the extent in the review of 7

8 Mr. Ellis’s records he is not able to locate the

9 trust conditions of the trust letter, to make

10 inquiries with Borden Ladner Gervais to produce

11 those records - TAKEN UNDER ADVISEMENT

12

13 UNDERTAKING NO. 4 - to make inquiries within 8

14 Terrapin to see if Terrapin has advanced any claim

15 against BLG or against Mr. Lidster for the

16 wrongful disbursement of the loan proceeds - TAKEN

17 UNDER ADVISEMENT

18

19 UNDERTAKING NO. 5 - to make reasonable inquiries 9

20 within Terrapin to see if any amounts of the funds

21 advanced were to be utilized to pay out the Arres

22 mortgage - TAKEN UNDER ADVISEMENT

23

24

25

26

27
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1 UNDERTAKING NO. 6 - to make inquiries of 13

2 Mr. Ellis’s counsel to see if they approved the

3 shareholders of the borrower, and to the extent

4 they did, how they did that - TAKEN UNDER

5 ADVISEMENT

6

7 UNDERTAKING NO. 7 - to both make inquiries with 14

8 Mr. Ellis’s counsel and review the Terrapin file

9 to see if there is any record of subordination or

10 postponement agreement - TAKEN UNDER ADVISEMENT

11

12 UNDERTAKING NO. 8 - to produce the credit report 15

13 that was provided to Terrapin - TAKEN UNDER

14 ADVISEMENT

15

16 UNDERTAKING NO. 9 - to produce the personal net 15

17 worth statement on the personal guarantor - TAKEN

18 UNDER ADVISEMENT

19

20 UNDERTAKING NO. 10 - to review Mr. Ellis’s file 16

21 and produce any current Financial Statements that

22 Terrapin might have in relation to the borrower -

23 TAKEN UNDER ADVISEMENT

24

25

26

27
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1 UNDERTAKING NO. 11 - toreview Mr. Ellis’s file and 17

2 his counsel ‘s file and produce the information at

3 21(1) to the extent that it exists - TAKEN UNDER

4 ADVISEMENT

5

6 UNDERTAKING NO. 12 - to produce the appraisal - 17

7 TAKEN UNDER ADVISEMENT

8

9 UNDERTAKING NO. 13 - to review Mr. Ellis’s file 19

10 and produce the general terms and conditions that

11 were supposed to be attached to the letter - TAKEN

12 UNDER ADVISEMENT

13

14 UNDERTAKING NO. 14 - to review the file and 21

15 consult with Mr. Ellis’s counsel to see if any

16 litigation searches were performed in respect of

17 this loan transaction, and if there were, to

18 produce them, subject to privilege - TAKEN UNDER

19 ADVISEMENT

20

21

22

23

24

25

26

27
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COURT FILE NUMBER 1401-12431

COURT COURT OF QUEEN’S BENCH OF
ALBERTA

JUDICIAL CENTRE CALGARY

APPLICANT ACCESS MORTGAGE CORPORATION
(2004) LIMITED

RESPONDENT ARRES CAPITAL INC.

- and -

COURT FILE NUMBER 0903-17684 and 0903-17685

COURT COURT OF QUEEN’S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

PLAINTIFF ARRES CAPITAL INC.

DEFENDANTS
(NON PARTICIPANTS)

GRAYBRIAR LAND COMPANY LTD. and GRAYBRIAR
GREENS INC.

NON-PARTIES RICHCROOKS ENTERPRISES (2000) LTD., RICHCROOKS
HOLDINGS LTD., 515476 ALBERTA LTD., DEMEL
FINANCIAL CORP., GREENMAR HOLDINGS INC.,
ACCESS MORTGAGE INVESTMENT CORPORATION
(2004) LIMITED, 4-A PROFESSIONAL SERVICES LTD.,
TEMPEST MANAGEMENT INC., HUDSON PRINCIPLE
INVESTMENTS LTD., SWARTZ BROS. LIMITED,
CHRISTOPHER SCHULTZ CONSULTING INC., CURLEW
FINANCE, PAUL KORNYLO, MAX FELDMAN, SONYA
SMITH, NORMAN MARIN, BERNICE MARTIN, R. BRUCE
CARSON, DELORES CARSON, LEELA
KRISHNOMOURTHY, MARGUERITE MCRITCHIE, PRITI
GAUR, MADHU GAUR, WENDY MCKENNA, JANET
LORRAINE WATSON, JIM WATT, GASTON
RAJAKARUNA, SHIRLEY RAJAKARUNA, GARY DREFS,
ROBERT ARMSTRONG, MICHAEL KURTZ, MARLENE
KURTZ, KEVEN R. PEDERSEN, SUSAN FINE, CAROL
KIMIYO SEKIYA, HOLLY SEKIYA and STEVEN OGG

INTERVENOR TERRAPIN MORTGAGE INVESTMENT CORP.

INTERESTED PARTY 1798583 ALBERTA LTD.

- and –

Clerk’s Stamp
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COURT FILE NUMBER 1201-16440

COURT COURT OF QUEEN’S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

PLAINTIFFS KENZIE FINANCIAL INVESTMENTS LTD., SHELLY BECK,
THERESE F. DALEY, LINDA JAEGER, ANDREW LITTLE,
LAURIE LITTLE, AGNES M. OBERG, STEVEN OGG,
LESTER S. IKUTA PROFESSIONAL CORPORATION,
LESTER IKUTA, MICKEY IKUTA, BRIAN SEKIYA, HOLLY
SEKIYA, SANDRA SOMMER, MARION SOMMER, ALLAN
SOMMER, STEVEN REILLY, SWARTS BROS LIMITED and
CLARA MAE WOROSCHUK

DEFENDANTS ARRES CAPITAL INC. and WESLEY SERRA

THIRD PARTY
DEFENDANTS

Y-K PROJECTS LTD., ALLEN BECK and SHELLY BECK

INTERVENOR TERRAPIN MORTGAGE INVESTMENT CORP.

DOCUMENT RESPONSES TO UNDERTAKINGS

ADDRESS FOR SERVICE
AND CONTACT
INFORMATION OF PARTY
FILING THIS DOCUMENT

Bishop & McKenzie LLP
2200, 555 – 4th Avenue SW
Calgary, Alberta  T2P 3E7
Attention: Kerry Lynn Okita
Telephone: (403) 237-5550
Fax No.: (403) 263-3423
File No.: 100672-003

UNDERTAKING NO. 1: To review Terrapin Mortgage Investment Corp.’s (“Terrapin”)
website and confirm that Exhibit 'A' for Identification is an accurate printout of what's on
Terrapin's website in terms of the FAQs.

Exhibit “A” appears to be an accurate print out of the web page “FAQ - Terrapin Mortgage
Investment Corp.” as of August 3, 2018.

UNDERTAKING  NO.  2:   To  review  records  and  produce  the  trust  letter  or  written
correspondence in respect to the trust conditions referenced at paragraph 22 of Mr. Ellis's
affidavit.

Please find the attached records:
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2A: Email, dated February 11, 2014 to Terence G. Lidster from Gregory Forrest attaching
correspondence, dated February 12, 2014 to Registrar of Land Titles from Wes Serra.

2B: Correspondence, dated February 12, 2014 to Gregory J. Forrest from Terence G.
Lidster.

UNDERTAKING NO. 3: to the extent in the review of Mr. Ellis's records he is not able to
locate the trust conditions of the trust letter, to make inquiries with Borden Ladner Gervais
to produce those records.

See answer to Undertaking No. 2.

UNDERTAKING NO. 4: To make inquiries within Terrapin to see if Terrapin has advanced
any claim against BLG or against Mr. Lidster for the wrongful disbursement of the loan
proceeds.

To my knowledge, Terrapin has not brought a legal claim against Borden Ladner Gervais LLP or
Mr. Terence G. Lidster.

UNDERTAKING NO. 5: To make reasonable inquiries within Terrapin to see if any amounts
of the funds advanced were to be utilized to pay out the Arres mortgage.

The Arres mortgage was to be discharged as a result of the Order Sale to Plaintiff, granted
February 3, 2014 and Arres correspondence, dated February 12, 2014 to Registrar of Land Titles
from Wes Serra. As such, no arrangements would have or were made to pay the Arres mortgage.

UNDERTAKING NO. 6: To make inquiries of Mr. Ellis's counsel to see if they approved the
shareholders of the borrower, and to the extent they did, how they did that.

Please find the attached records:

6A: Officer’s Certificate, dated February 5, 2014, and signed by Staci Serra as President.

6B: Certified Copy of Resolution of the Directors of 1798582 Alberta Ltd., dated February
5, 2014, and signed by Staci Serra as President.

6B: Certified of Incumbency, dated February 5, 2014, and signed by Staci Serra as
President and Secretary.

UNDERTAKING NO. 7: To both make inquiries with Mr. Ellis's counsel and review the
Terrapin file to see if there is any record of subordination or postponement agreement.

As a result of the Order Sale to Plaintiff, granted February 3, 2014, the Arres mortgage was to be
discharged. As such, no arrangements were made to subordinate or postpone any registrations
as there were to be none.
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UNDERTAKING NO. 8: To produce the credit report that was provided to Terrapin.

Please find the attached record:

8: Credit Consumer Report, dated February 2, 2014, for Staci Serra.

UNDERTAKING NO. 9: To produce the personal net worth statement on the personal
guarantor.

Please find the attached record:

9: Net Worth Statement, dated February 5, 2014 for Staci Serra.

UNDERTAKING NO. 10: To review Mr. Ellis's file and produce any current Financial
Statements that Terrapin might have in relation to the borrower.

The Borrower was a newly incorporated company and as such, no financial statements were
provided.

UNDERTAKING NO. 11:  To review Mr.  Ellis's  file  and his counsel's  file  and produce the
information at 21(i) to the extent that it exists.

Please find the attached records:

11A: Borrower/Guarantor Information, Page 9 of 9 of the Commitment Letter, dated
January 23, 2014;

11B: Land Titles Certificate, Title Number 031 343 465 for property located at Plan
0311562; Block 2; Lot 6;

Please find attached:

11C: Correspondence, dated February 7, 2014 from Gregory J. Forrest to Terence G.
Lidster; and

11D: Property Tax Statement of Account for 126 Spring Valley Way SW, dated February
2, 2014.

See also response to Undertaking No. 6.

UNDERTAKING NO. 12: To produce the appraisal.

Please find the attached records:

12A: Appraisal Report, dated January 27, 2014 for 504, Greybriar Greens, Stony Plain,
Alberta.

12B: Appraisal Report, dated January 27, 2014 for 1004, Greybriar Greens, Stony Plain,
Alberta.

Units 504 and 1004 were of similar style and size to the remaining units, as such we obtained
appraisals on two of the four units.

349



UNDERTAKING NO. 13: To review Mr. Ellis’s file and produce the general terms and
conditions that were supposed to be attached to the letter.

Please find the attached record:

13: Schedule “A” Further Terms and Conditions Commitment Letter, dated January 23,
2014

UNDERTAKING NO. 14. To review the file and consult with Mr. Ellis's counsel to see if any
litigation searches were performed in respect of this loan transaction, and if there were, to
produce them, subject to privilege.

Please find the attached records:

14A: Litigation Searches for 1798582 Alberta Ltd., dated February 4, 2014; and

14B: Litigation Searches for Staci Serra, dated February 4, 2014; and

14C: Email correspondence from Ryan Pelletier to Lava Schofield, dated February 10,
2014.
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________________________________

17 (Proceedings commenced at 10:40 a.m.)

18 WESLEY BRENT SERRA, sworn, questioned by Mr. tiacLeod:

19 Q. Mr. Serra, thanks very much for attending today. As I

20 believe you’re aware, my name is Walker Macleod and I

21 act for the receiver in this matter. You’ll have to

22 answer - -

23 A. Yes.

24 Q. Again I’m not going to go through a litany of defined

25 terms with you, but to the extent you have any

26 questions about entities I’m referring to or need me to

27 clarify my questions, you’ll let me know?
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1 A. I understand.

2 Q. I’ve had some discussion with your counsel off the

3 record this morning about the agreement at Exhibit ‘X’

4 to your affidavit. I’ve got a document here I’m going

5 to show you to. It’s called Trust Agreement Graybriar

6 Greens Inc. Phase 2. It’s between Arres Capital Inc.

7 and Mona and/or Mohinder Thakur. I’ll pass that to

8 you. Have you seen this agreement before?

9 A. I believe I have.

10 Q. Do you want to just take a moment to review it? I’m

11 going to ask for this to be marked as Exhibit 1. The

12 purpose of this is just to have a clean copy of the

13 agreement that’s at Exhibit ‘X’ . We understand that to

14 be substantially identical . Sorry. No objection?

15 MR. THARANI: No objection.

16 EXHIBIT I - Trust Agreement Graybriar

17 Greens Inc. Phase 2 between Arres

18 Capital Inc. and Mona and/or Mohinder

19 Thakur

20 Q. MR. MACLEOD: Then we’ve had some discussions

21 that I think have been useful off the record. The

22 receiver has been operating under the impression that

23 all of the agreements with 176 investors are

24 substantially identical to this, but you’ve indicated

25 to me that there might be different agreements?

26 A. I believe there are.

27 0. Okay. I’m going to ask you to undertake to review your
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1 records and produce any agreements with investors in

2 relation to Graybriar that are not substantively

3 identical to the formal agreement we’ve just marked as

4 Exhibit 1. Would that be acceptable?

5 MR. THARANI: Yeah. We’ll take that under

6 advisement.

7 UNDERTAKING NO. I - to review

8 Mr. Serra’s records and produce any

9 agreements with investors in relation

10 to Graybriar that are not substantively

11 identical to the formal agreement

12 marked as Exhibit I - TAKEN UNDER

13 ADVISEMENT

14 Q. MR. MACLEOD: Can you explain to me your role

15 with the debtor company, Mr. Arres (sic), up to the

16 time when the receiver was appointed?

17 A. With Arres Capital to be clear?

18 Q. Correct.

19 A. My role was -- I was the president of the company.

20 would sign off on all of the proposals that would

21 commence for borrowers. I would have to sign off on

22 the trust accounting that would come in if the

23 accountant was not around to sign off on it. My job

24 was to make sure that the projects that we committed to

25 were being worked on.

26 0. And you are the sole director of Arres Capital Inc.

27 that’s correct?
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1 A. I believe I am.

2 0. Okay. And the sole shareholder of Arres Capital Inc.

3 is an entity called Arres Holdings Inc.; is that

4 correct?

5 A. Yes.

6 0. Okay. And Arres Holdings Inc. owns 100 percent of the

7 shares in Arres Capital Inc.?

8 A. I think it does.

9 Q. Okay. I’m going to show you a Corporate Search in

10 respect of Arres Capital Inc. Do you want to just

11 review that?

12 A. Okay.

13 Q. Make that Exhibit 2?

14 MR. THARANI: No objections.

15 EXHIBIT 2 - Corporate Search in respect

16 of Arres Capital Inc.

17 0. MR. MACLEOD: I’ve now passed you a document,

18 it’s a Corporate Search in respect of Arres Holdings

19 Inc. , and I believe that indicates that you personally

20 own 100 percent of the voting shares in Arres Holdings

21 Inc. ; is that correct?

22 A. Yes.

23 Q. Might we make that Exhibit 3?

24 MR. THARANI: No objection.

25 EXHIBIT 3 - Corporate Search in respect

26 of Arres Holdings Inc.

27 0. MR. MACLEOD: I’ve now passed you a Corporate

£1
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I Search in respect to 875892 Alberta Ltd. , and this

2 Corporate Search indicates that Ms. Stacia Serra is the

3 sole director and a 100 percent shareholder of 875892

4 Alberta Ltd.; is that your understanding?

5 A. Yes.

6 Q. Okay. Make that Exhibit 4.

7 MR. THARANI: No objection.

8 EXHIBIT 4 - Corporate Search in respect

9 to 875892 Alberta Ltd.

10 Q. MR. MACLEOD: And Ms. Stacia Serra is your wife;

11 is that correct, Mr. Serra?

12 A. Yes.

13 Q. And when were you married to Ms. Serra?

14 A. I’m terrible with dates. More than 20 years ago.

15 0. Okay. And you’ve been married the entire time?

16 A. Yes.

17 Q. And you’re still married today?

18 A. Yes, I am.

19 MR. MACLEOD: Just go off for a second.

20 (DISCUSSION OFF RECORD)

21 Q. MR. MACLEOD: Okay. Mr. Serra, I just want to

22 make sure I understand your evidence broadly as I

23 understand it. Your evidence is that Arres Capital

24 Inc. has assigned various accounts receivable that are

25 due to it to either 875 Alberta or Ms. Serra. That’s

26 correct?

27 A. I think there was also some assignments to myself
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I personally as well.

2 Q. And to yourself personally --

3 A. Yes.

4 Q. - - as well? Okay. But either the account receivable

5 has been assigned either to Ms. Serra, to 875 Alberta

6 or to yourself. That’s correct?

7 A. Yes.

8 Q. And was the account receivable that was assigned in

9 relation to the Graybriar mortgage, was it the entire

10 amount payable on the Graybriar mortgage or was it just

11 the fee portion that Arres claims to be entitled to

12 charge to investors?

13 A. There’s different amounts that were assigned. So

14 initially my wife purchased the renewal fee and part of

15 the administration charges. Then the entire amount was

16 assigned later on for additional amounts of

17 consideration and additional amounts after that were

18 paid as well.

19 So the portion of fees that relate to the Trust

20 Agreements and the trustee work, that was billed out

21 for Arres -- Arres Management. Arres Management’s GST

22 number appears on the invoices, and for convenience, we

23 sent it out under our letterhead. Those fees belonged

24 to Arres Management. The renewal fee was assigned

25 shortly after it was agreed to by the investors, and

26 the - - the interest rate differential was assigned for

27 the $97,000.

:7:
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1 So between that and the additional amount for the

2 New Home Warranty, which was a separate agreement,

3 which was assigned to a different company and

4 ultimately in my personal name, those amounts were

5 assigned in whole.

6 Q. Okay. There was a fair bit to that just there. Again

7 I’m not -- I’m just not sure I’m understanding. Again

8 was the entirety of everything that was payable on the

9 mortgages assigned over or was it just fee components

10 that were assigned over?

11 A. Well, the different -- there’s different amounts. So

12 when you ask that broad question, there is different

13 amounts that were owed for different things. So the

14 renewal fee was assigned for $230,000.

15 Q. So let’s just parse it there then. So that’s a fee

16 that’s payable by the investors to Arres?

17 A. That fee was payable by the investors in the event the

18 borrower did not pay. That was assigned prior to the

19 receiver with back period. In addition to that, there

20 were other amounts assigned to Stacia Serra on two

21 other agreements prior to - -

22 Q. Sorry. I don’t want to interrupt you, but just when

23 you say there were other amounts assigned, we’re

24 talking about accounts receivable again?

25 A. Yes.

26 Q. Okay. And those other amounts, were they fees due to

27 Arres from the investors?
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1 A. That would have been an amount that was billed at the

2 time that was due and outstanding and that went into

3 Arres in its entirety.

4 Q. Okay. I think I understand. Thank you. I want to go

5 to paragraph 35 of your affidavit, Mr. Serra. So as I

6 understand it, this was a breakdown of the accounts

7 receivable that are due to Arres and have subsequently

8 either been assigned to Ms. Serra, to 875 Alberta or to

9 yourself; is that correct?

10 A. Yes.

11 Q. And all of these amounts are payable under the investor

12 agreements from - -

13 A. Yes.

14 0. - - the investors under Graybriar; is that correct?

15 A. Under the investor agreement, but also by the renewal

16 agreements that investors signed.

17 0. Right. Pursuant to some agreement with the investors,

18 that’s how they’re payable; is that correct?

19 A. Yes, sir.

20 Q. Okay. In terms of the $425,000 identified at 35(a)

21 can you identify for me the clause in the Trust

22 Agreement that entitles Arres to charge that amount?

23 A. Can I use your copy?

24 Q. You sure can.

25 A. So each investor that went into an arrangement with us

26 received a copy of a loan summary. From that loan

27 summary, we created a copy of the Trust Agreement. The

Lip
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1 Trust Agreement came with a copy of the Commitment

2 Letter. Investors knew going in that we had deferred

3 our fees to the end of the file, number 1 . Number 2,

4 the investors also received through the Commitment

5 Letter that we would be charging a renewal fee. That

6 was number 2. The third was that when we sent the

7 renewal out, investors signed off on their own knowing

8 about the renewal fee. And some people elected to

9 leave and did not pay that renewal fee, but the people

10 who stayed did pay that.

11 Q. Again can you identify for me in Exhibit 1 where you’re

12 entitled to collect that amount from the investors?

13 A. Okay.

14 MR. MACLEOD: Let’s go off for a second.

15 (DISCUSSION OFF RECORD)

16 A. So can you read your question again to make sure I’m

17 answering properly?

18 Q. MR. MACLEOD: Sure. Can you read it back?

19 Sorry.

20 COURT REPORTER (By reading)

21 “Q. Again can you identify for me in

22 Exhibit 1 where you’re entitled to collect

23 that amount from the investors?”

24 A. 8.1 discusses the disposal of the percentage in the

25 loan. So this Trust Agreement contemplated renewal,

26 and it speaks to the fact that investors may

27 intentionally not want to renew in the mortgage. Some

1’
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I investors did not renew in the mortgage. We paid them

2 out. This agreement here says that we will have

3 extraordinary costs associated with them leaving, which

4 reflects the fact that there is going to be a fee if we

5 have a problem renewing the mortgage.

6 This Trust Agreement also should be read in its

7 entirety with an additional addendum, which was the

8 Commitment Letter. And in the Commitment Letter, it

9 says renewal after maturity, and that’s 16, clause 16

10 of the Commitment Letter, and all investors were

11 provided with that Commitment Letter going into the

12 deal and investors signed off in renewal . And the

13 Trust Agreement speaks to costs being paid in advance.

14 Q. Okay. This Commitment Letter that you’re referring to,

15 is that marked as an exhibit to your affidavit

16 somewhere?

17 A. ‘A’.

18 0. Okay. So your evidence is that the Commitment Letter

19 effectively forms part of the agreement between each

20 individual that invests in Arres?

21 A. In every deal that was the case, yes.

22 0. Okay. I understand.

23 A. And the commitment -- and it also is defined in 1.3.
24 The Commitment Letter is attached to the Trust

25 Agreement.

26 Q. Okay. I understand. Okay.

27 A. Okay.

L7
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1 Q. In terms of amounts payable at 35(b) , is it effectively

2 that answer again? The specific covenants in relation

3 to the Trust Agreement plus the incorporation of the

4 Commitment Letter?

5 A. Yes.

6 Q. In terms of the amounts payable at 35(c), is it again

7 the specific covenants you’ve referenced in your

8 previous answer plus the incorporation of the

9 Commitment Letter?

10 A. I would also add that this changed on the renewal

11 because there was a half point interest rate

12 differential and that was paid.

13 Q. I understand. And on 35(d), again is it the same

14 covenants that you have referenced in the Trust

15 Agreement plus the incorporation of the Commitment

16 Letter?

17 A. That and also that we surveyed investors who agreed to

18 allow the New Home Warranty to come into place. The

19 investors specifically voted they wanted New Home

20 Warranty. We disclosed the payments on the New Home

21 Warranty over time, and it was reflected in the minutes

22 of the Graybriar directors who also stated that anyone

23 who provided New Home Warranty would receive a

24 guarantee. Other people received guarantees. This was

25 approved at the director level at Graybriar as well as

26 the investors.

27 0. Okay. And so all of that is what entitles Arres to
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1 charge these amounts to the investors? That’s correct?

2 A. Yes.

3 Q. Arres is now bankrupt. You’re aware of that,

4 Mr. Serra?

5 A. Yes.

6 Q. I’ve got a Certificate of Bankruptcy here I’m just

7 going to pass to you. And the bankruptcy occurred

8 July 26th, 2017; is that correct?

9 A. I don’t remember the exact date.

10 0. Okay. Might we make that the next exhibit?

11 MR. THARANI: No objection.

12 EXHIBIT 5 - Certificate of Bankruptcy

13 Q. MR. MACLEOD: And did the related parties, and

14 for clarity I’m referring to yourself, Ms. Serra and

15 875 Alberta, did they have counsel in respect to any of

16 these transactions with Arres?

17 A. Which transactions are you speaking of?

18 Q. The assignment of the accounts receivable from Arres to

19 those parties?

20 A. I - - I think the only time we had counsel was with

21 respect to the condos transferring.

22 0. Okay. I’m just focused on the receivables. Like,

23 Mr. Pelletier was acting for Arres. He wasn’t acting

24 for the related parties as I understand it?

25 A. During what date?

26 Q. During the period of time when the accounts receivables

27 were assigned from Arres to those entities?

Ai!e7
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1 A. I think he might have been working just at the time

2 when Stacia did the assignments on the Graybriar

3 condos.

4 0. Okay. And are you aware of something called the

5 Personal Property Registry, Mr. Serra?

6 A. I’ve heard of it, but I’m not aware of its function.

7 Q. Okay. None of 875 Alberta, Ms. Serra or yourself took

8 any steps to register the assignment of the accounts

9 receivable in the PPR; is that correct?

10 A. Well, when we started to do these assignments up, we

11 sought - - Access Mortgage sought some counsel . We

12 hired Greg Forrest and he provided an outline.

13 So I think I have to revise my answer to the

14 previous question because he did provide some advice

15 and he created an assignment in accounts receivable and

16 he said this was all we needed to do to have valid

17 assignments.

18 0. Okay. To be very clear, I don’t want to get into

19 issues of legal privilege, so I’m not going to ask you

20 further questions because I think that’s inappropriate.

21 I am going to show you a PPR registry search with

22 respect to Arres Capital , and this occurred on

23 January 18th, 2009, which is some seven months after

24 the Arres bankruptcy. Do you want to just review that,

25 Mr. Serra?

26 A. Yes. Okay.

27 0. And I don’t see any registration by yourself, Ms. Serra
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1 or 875 Alberta as a secured party; is that correct?

2 A. Given this was the advice that we received from

3 Pelletier, no.

4 Q. Okay. Can we make that the next Exhibit?

5 MR. THARANI: No objection.

6 EXHIBIT 6 - PPR registry search with

7 respect to Arres Capital

8 0. MR. MACLEOD: Mr. Serra, you swore a Statutory

9 Declaration in response to a Financial Statement better

10 form served on you by a judgment creditor of Arres

11 Capital Inc. on October 20th, 2014. Do you recall

12 that?

13 A. I do.

14 0. Okay. I’m going to pass you a copy of that document.

15 I want to go to page 3, receivables on ongoing

16 contracts see attached Schedule ‘A’ . Do you see that?

17 MR. THARANI: Sorry. Page 3?

18 0. MR. MACLEOD: Yeah. And then we’re going to go

19 to Schedule ‘A’ after that. And there’s a reference to

20 Graybriar Greens 2. Do you see that?

21 A. Yes.

22 0. Okay. So is that a portion of the receivable that was

23 not assigned over then to any of yourself, Ms. Serra or

24 875 Alberta?

25 A. I’d have to check my notes.

26 0. Okay. Where are your notes?

27 A. I believe they would be with Pelletier
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27

Q. Okay. Could I ask you to undertake then to review your

notes and see what your answer is in respect of that

question? See if you’re able to answer my question I

guess.

MR. THARANI: We’ll take that under advisement.

So just to clarify the question again specifically.

MR. MACLEOD: Yeah. I want to understand why

all of the receivables seem to have been assigned in

this affidavit but there’s a Statutory Declaration that

indicates there’s still amounts owing.

UNDERTAKING NO. 2 - to review

Mr. Serra’s notes and advise why all of

the receivables seem to have been

assigned in this affidavit but there’s

a Statutory Declaration that indicates

there’s still amounts owing - TAKEN

UNDER ADVISEMENT

0. MR. MACLEOD: And can we make that the next

exhibit as well , please?

MR. THARANI: No objection.

EXHIBIT 7 - Statutory Declaration

0. MR. MACLEOD: I just want to ask some questions

about Terrapin, Mr. Serra, now. Under the Terrapin

Commitment Letter the interest rate was HSBC Bank

Canada prime plus 3 percent with a minimum interest

rate of 8.0 percent. Was that your understanding?

MR. THARANI: Which exhibit is that?

‘tv
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1 Q. MR. MACLEOD: I can show you the Commitment

2 Letter fee.

3 A. Yes.

4 Q. Okay. And I don’t know exactly what interest rates

5 were at January of 2014, but I think they were in the

6 neighborhood of 3.0 percent. So that seems a pretty

7 healthy rate of interest. Do you know whether or not

8 Arres or 179 Alberta ever attempted to obtain more

9 conventional financing from a chartered bank or other

10 lender?

11 A. I don’t recall

12 Q. Terrapin advanced mortgage funds here in early

13 February, 2014. Did you have discussions with anyone

14 at Terrapin about the financing that was to be provided

15 by Terrapin?

16 A. Yes.

17 Q. And who did you have discussions with?

18 A. I believe it was Jake Ellis.

19 Q. Okay. And when did those discussions occur?

20 A. I think January.

21 Q. Okay. January, 2014?

22 A. I believe so.

23 Q. Okay. And at that point in time, Arres was in a

24 dispute with the Graybriar investors; is that correct?

25 A. I didn’t believe we were in dispute with investors. We

26 had provided them with information that showed that we

27 appropriately accounted for all of the money. So I
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1 don’t -- didn’t believe we were in dispute. I thought

2 nothing was happening and it was status quo.

3 Q. Okay. When you say provided them with that

4 information, who is them you’re referring to?

5 A. Well, the people -- so I gave the information that

6 showed that we had accounted for all the funds to my

7 lawyer, Brian Pelletier, who conveyed it over to Loran

8 Halyn, and when I read the letter that -- that

9 Pelletier had provided Halyn, it seemed to me that the

10 issue was done and nothing was going on.

11 0. Okay. When you obtained the sale of the plaintiff

12 order -- when Arres obtained the sale of the plaintiff

13 order, it didn’t give the Graybriar investors notice of

14 that application; is that correct?

15 A. We -- we had obtained it years before. All the

16 investors were aware this was the way it was going

17 through, and we allowed the sales to happen on a

18 regular basis. All investors were aware that investors

19 could buy units. My wife had put her hand up to buy

20 units ahead of time, and she exercised the right and

21 notification she gave everyone.

22 Q. Sorry. Again a lot to digest there, so let’s just back

23 up.

24 A. Sure.

25 0. My understanding is that Arres went and got the sale of

26 the plaintiff order for seven of the units in February,

27 2014 and investors were not given notice of that

Li’,£1
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1 application. Are you saying that’s incorrect?

2 A. Can you repeat your question, please?

3 Q. So Arres got a sale of the plaintiff order in February

4 of 2014 for the seven units.

5 A. I don’t recall that, but I don’t believe at the time

6 it’s any different than all of the other units that was

7 taking place. That’s my recollection.

8 Q. Okay. Did Mr. Pelletier bring that application?

9 A. I don’t know if it was Mr. Pelletier or if it was done

10 through a law firm in Edmonton.

11 Q. Whose the law firm in Edmonton?

12 A. It’s been awhile since I’ve thought of their name.

13 just can’t think of their name off the top of my head.

14 Q. Okay.

15 (COMMENT OFF RECORD)

16 A. Doug Gahn is the lawyer I believe.

17 Q. Okay. So let’s solve it this way then: I’m going to

18 ask you to undertake to review your notes and identify

19 who acted for you in the sale of the plaintiff

20 transaction?

21 A. Okay.

22 Q. And then to further undertake to make inquiries with

23 whoever acted for you as to who they gave notice to in

24 respect of that application?

25 MR. THARANI: I’ll take it under advisement.

26 MR. MACLEOD: Okay.

27 UNDERTAKING NO. 3 - to review
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I Mr. Serra’s notes and identify who

2 acted for him in the sale of the

3 plaintiff transaction and to make

4 inquiries with whoever acted for him as

5 to who they gave notice to in respect

6 of that application - TAKEN UNDER

7 ADVISEMENT

8 MS. OKITA: Just to clarify, if you look at

9 Exhibit ‘H’ of Jake Ellis’s affidavit, and it has got

10 counsel

11 Q. MR. MACLEOD: Correct. Okay. So it does appear

12 that to be Mr. Gahn then. Okay. Thanks.

13 Okay. Subject to the undertakings, those are all

14 my questions.

15

16 (Proceedings ended at 11:17 a.m.)
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INTRODUCTION 

1. On July 26, 2017, the Court of Queen’s Bench of Alberta (the “Court”) entered 

an Order (the “Receivership Order”) whereby Alvarez & Marsal Canada Inc. 

(“A&M”) was appointed receiver (the “Receiver”) of Arres Capital Inc. (“Arres”, 

the “Company” or the “Debtor”) pursuant to Part 9 of Civil Enforcement Act 

(“CEA”), R.S.A. 2000, c. C-15.  The effective date of the Receivership Order 

(date of pronouncement) was February 13, 2015 (the “Receivership 

Proceedings”). 

2. Pursuant to paragraph 2 of the Receivership Order, the Receiver is appointed, 

without security, of all the Company’s current and future Exigible Property, as 

defined in the Receivership Order, wherever situated, including all proceeds 

thereof.  For purposes of the Receivership Order, “Debtor’s Property” shall mean 

all of the property of the Company, of every nature or kind whatsoever, including 

without limitation, real property and personal property, interests in mortgages, 

debt instruments, security agreements, negotiable instruments, accounts 

receivable, and cash, whether held legally by or beneficially for the Company and 

whether or not such property has been assigned or purposed to have been assigned 

by the Company property of the Company to any third party since May 1, 2009. 

3. Subject to the Receiver's determinations in paragraph 4 of this Order (as discussed 

in greater detail in this report), the Company shall have sole authority to operate 

and conduct its business including the administration of trust agreements and 

mortgage administration agreements that may currently be in force and to 

prosecute actions as a plaintiff or defend actions brought against the Company. In 

the event of a disagreement as to whether or not a trust agreement or mortgage 

administration agreement may currently be in force, the Receiver shall be at 

liberty to apply to the Court for advice and directions.  

4. Pursuant to paragraph 3 of the Receivership Order, "Exigible Property" shall 

mean any of the Company's Property that the Receiver has determined is not 
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exempt from writ proceedings or distress proceedings (collectively, the 

“Property”). 

5. The Receiver, with the assistance of its counsel, has now determined that for 

purposes of the Receivership Order, all of Arres Property is considered “Exigible 

Property” and as such, the Receivership Proceedings are an “all asset” 

receivership.  This determination of the Receiver is supported by the Applicants 

(Access Mortgage Capital (2004) Inc. (“Access”), but is not supported by Arres.  

6. On July 26, 2017, the Court also granted an Order (the “Bankruptcy Order”) to 

adjudge Arres into Bankruptcy and A&M was appointed as trustee (the 

“Trustee”) of the estate of the Arres, without security. On August 4, 2017, 

counsel to Arres filed a civil notice of appeal to the Court of Appeal of Alberta to 

have the Bankruptcy Order set aside and otherwise dismissed. Accordingly the 

Bankruptcy Order is stayed and A&M is taking no steps in the bankruptcy. A 

copy of the Bankruptcy Order and Civil Notice of Appeal is attached as Appendix 

A to this Report. 

7. The purpose of this first report of the Receiver (the “First Report” or “this 

Report”) is to provide this Honourable Court with information in respect of the 

following: 

a) a brief overview and update of Arres since July 26, 2017;   

b) the activities, generally, of the Receiver since July 26, 2017; 

c) the cash flow for the period from July 26, 2017 to October 6, 2017  

(the “Reporting Period”) and forecast fees and costs of the Receiver; 

d) the Receiver’s determination of Exigible Property;  

e) the Receiver’s request for advice and direction from this Honourable 

Court with respect to amending the current Receivership Order to the 

Alberta Model Order based on its determination of Exigible Property;  
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f) the Receiver’s recommendations with respect amending to amending 

the current Receivership Order to the Alberta Model Order; and  

g) the Receiver’s next steps. 

8. Capitalized words or terms not defined or ascribed a meaning in the First Report 

are as defined or ascribed a meaning in the Receivership Order.  

9. All references to dollars are in Canadian currency unless otherwise noted. 

TERMS OF REFERENCE 

10. In preparing this First Report, the Receiver has relied primarily upon the 

representations of Arres’ management, stakeholders involved in various Arres’ 

projects, as well as certain financial information contained in Arres’ books and 

records.  The Receiver has not performed an audit, review or other verification of 

such information.   

BACKGROUND 

11. Arres is a corporation registered to carry on business in the Province of Alberta 

and is owned 100% by Mr. Wesley Serra.  Arres is also registered to carry on 

business in the Province of British Column and operates under the name Western 

Arres Capital Inc. (collectively referred to as “Arres”).  Western Arres Capital 

Inc. is an assumed name of Arres Capital Inc. for the purposes of section 26 of the 

Business Corporations Act (British Columbia) and is not a separate legal entity.   

12. Arres is a full service mortgage brokerage firm specializing in unconventional 

financing solutions, which would include but not limited to all types of residential 

and commercial, first and second mortgages, builders mortgages, debt 

consolidations and interim financing.  As part of its business, Arres arranges 

mortgage loans with borrowers, raises the mortgage funds through a group of 

private investors and then administers the mortgages (trustee) on behalf of the 

investors.  
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13. Arres acts as a trustee and is a registered mortgage broker for certain projects in 

British Columbia and also has interests in various other projects in Alberta, but is 

currently not registered as a mortgage broker in Alberta.   

14. Further background to Arres and its operations is contained in the materials filed 

in support of and relating to the Receivership Order.  These documents and other 

relevant information has been posted by the Receiver on its website at: 

www.alvarezandmarsal.com/arrescapital (the “Receiver’s Website”). 

OVERVIEW OF ARRES 

Location 

15. Arres’ head office is located in Alberta at 126 Spring Valley Way S.W., Calgary, 

Alberta at the personal residence of Mr. Wes Serra.  The Receiver met with Mr. 

Serra and gained access to Arres’ head office on August 1, 2017.  Mr. Serra and 

his associate assisted the Receiver in identifying and securing all of the books and 

records of the Company from August 1 to 4, 2017. The Receiver was unable to 

gain access to Arres’ office on July 26, 2017, as Mr. Serra was not available to 

allow the Receiver access to his personal residence until this point due to personal 

family matters.  

Books and Records 

16. The physical files collected by the Receiver from Arres were stored in various 

banker boxes and filing cabinets located in Mr. Serra’s garage (personal 

residence) and were in no particular filing order.  The files that were collected 

mainly included various trust agreements, loan administrative agreements, 

banking records and limited financial statements and other information.  

17. The electronic files of Arres were stored on one computer hard drive, which was a 

“shared” hard drive that contained certain personal information of Mr. Serra and 

books and records of his other companies.   The Receiver engaged the services of 

an accredited IT forensic specialist to obtain a forensic and/or logical image of all 
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the electronically stored information from the computer hard drive and Mr. 

Serra’s smart phone.   In addition, the Receiver obtained a working copy of the 

Company’s electronic data that related solely to Arres, which included a copy of 

the Company’s accounting information.    

18. It was agreed with the Company and its counsel that the Receiver’s IT specialist 

contractor would be allowed to download all of the information from the Arres 

hard drive and smart phone, but access to this information could only be retrieved 

once a protocol was established between the parties on how and what type of 

information can be extracted (i.e. only Arres relate information could be 

extracted). The Receiver anticipates establishing such a protocol with Company’s 

counsel in the coming weeks. 

Projects 

19. The Receiver understands that there are several “projects” where Arres raised 

mortgage funds for borrowers from a group of investors and then (in certain 

cases) administered these mortgages (as a trustee) on behalf of the various 

investors over the years. 

20. The following is a list of projects that Mr. Serra believes Arres still has an interest 

in.  In particular, Mr. Serra believes he is still owed monies with respect to 

outstanding brokerage fees, renewal fees, interests and other costs, in Arres’ 

capacity as the administrator of these loans and/or trustee:  

a) Graybriar Greens Inc. (“Graybriar”) 

b) Jervis Inlet Resort (“Jervis”) 

c) Coppertree Meadows  - Millet (“CT Millet”)  

d) Copper Oaks – Millet (“CO Millet”) 

e) Copperhorn Chateau (“Chateau”) 
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f) Copperhorn Chalets Koeller-Holms (“Koeller”) 

g) Timber Creek Mobile Home (“Timber Creek”) 

h) Chestermere - Dockman & Associate (“Dockman”) 

i) Strathmore (“Strathmore”); and 

j) Okanagan Hills Corporation Ltd. (the “Rise”) 

(collectively referred to as the “Projects”) 

21. The Receiver understands that the majority of these Projects have either been sold 

and/or Arres is no longer the trustee or broker on these projects, with the 

exception of a few of the Projects. 

22. The Receiver is currently reviewing in greater detail Arres’ interest in the 

Projects.  Based on the Receiver’s preliminary review, and for the reasons further 

explained below, the Receiver believes that any interest Arres has with respect to 

the Projects is considered Exigible Property for purposes of the Receivership 

Order.  

Purported Project Receivables  

23. Since the date of the Receivership, the Receiver has met with Mr. Serra and his 

associate on several occasions and enquired about the operations of the Company 

to obtain an understanding of the relationship between Arres, the Projects and the 

investors involved on these Projects.  Arres provided the Receiver with multiple 

files and documents to review, which included several, Microsoft excel files that 

identified and calculated what Mr. Serra believes is owing to Arres with respect to 

various brokerage fees, interest and costs from the above-mentioned Projects (the 

“Purported Project Receivables”). 

24. The total outstanding obligations Mr. Serra believes is owing to Arres with 

respect to the Purported Project Receivables total approximately $21.2 million.  
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As discussed further below, the Receiver has not been able trace the Purported 

Project Receivables to the Company’s accounting records and/or to any of 

physical back-up (invoices), other than certain of the trust agreements that outline 

specific fees, costs and interest % rates Arres may be permitted to charge 

investors. The various fees, interest and costs calculated on the excel files with 

respect to the Purported Project Receivables dates back largely to July 2008 and is 

calculated to May 2017.  

25. The Receiver provided a copy of the various excel files that calculate the 

Purported Project Receivables to Access for their comment.   Access and certain 

of its investors advise that they strongly disagree as to the accuracy of Mr. Serra’s 

position that the Purported Project Receivables are valid and collectible.  Access 

and various other investors advised the Receiver that they were never provided 

invoices, accounting information, etc. from Arres to substantiate these claims that 

are alleged to have occurred several years ago.  Access is currently an investor on 

various projects Arres (among other independent investors) has or had an interest 

in and/or when Arres was the trustee and/or loan administrator on certain of the 

Projects. The Purported Project Receivables are amounts Mr. Serra is claiming to 

be owed by its investors on the various Projects, which include Access as an 

investor.  

26. The Receiver continues to review the Purported Project Receivables identified on 

the excel files provided by Mr. Arres to determine their validity and collectability.  

In particular, the Receiver is attempting to locate physical documents (i.e. 

invoices, etc.) that should have been sent to its investors to substantiate the 

receivables outstanding, but has not been able to locate these documents to date.   

The Receiver cautions that it currently has no authority to recover on these assets 

because it does not have the power under the Receivership Order, to initiate, 

prosecute or defend proceedings involving the Company or to enforce any rights 

(by way of example, security or set-off rights) that the Company may have in 

respect of such assets.   
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Accounting Records 

27. As discussed above, the Receiver continues to review the accounting records of 

Arres.  Based on the Receiver’s preliminary review, the books and records are 

incomplete and are not up to date.  

28. The last set of financial statements prepared by Arres, which the Receiver has in 

its possession, was for year-ending July 31, 2013. A copy of these financial 

statements is attached as Appendix B to this Report.   

29. The Receiver further reviewed the electronic accounting records of Arres and 

based on its preliminary review of these records, the last accounting entries 

recorded by Arres in the accounting system were on July 31, 2014.  The Receiver 

was able to generate Arres’ balance sheet as at July 31, 2014 from its electronic 

accounting records and this statement is attached as Appendix C to this Report.  

The Receiver is not confident that the financial figures identified in the July 31, 

2014 balance are accurate and complete. Notwithstanding, the following are 

highlights of Arres’ internal July 31, 2014 balance sheet:   

a) Assets:  no cash, no Purported Project Receivables or other accounts 

receivables, approximately $13,300 net book value in fixed assets 

(computers); and a large significant “due from” Arres Holdings (a 

related company owned by Mr. Serra) of approximately $337,000; 

and 

b) Liabilities: approximately $309,000 and $99,400 “due to” Arres 

Holdings Inc. and Arres Management Inc. (related entities), 

respectively, and certain miscellaneous liabilities totaling 

approximately $14,000. 

30. Based on July 31, 2014 balance sheet, it would appear that the Purported Project 

Receivables, which includes certain assigned account receivables as discussed 

below, is not recorded in the Company’s accounting records. In addition, the 

outstanding obligation (judgement creditor) of Access for approximately $1 
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million (as discussed below) is also not recorded in the Company’s books and 

records.  

31. The Receiver will continue its review the accounting records of Arres to 

determine the validity and collectability of the Purported Project Receivables 

and/or any other receivables or assets of Arres.      

Access Judgement and Assignments  

Overview 

32. Access obtained summary judgment order against the Debtor on May 24, 2013, in 

the amount of approximately $1.028 million, less any amounts that had been paid 

by the Debtor to the Plaintiff.   The Debtor’s appeal of the summary judgement 

order was dismissed on September 29, 2014.    A copy of the summary judgement 

order, appeal of the summary judgement order and the memorandum of 

judgement issued by the Court of Appeal of Alberta are attached as Appendix D 

to this Report.  

33. On November 8, 2013, the Receiver understands that Arres prepared written 

communication to Access and/or its investors advising that the Company did not 

have enough equity to satisfy the “summary judgement” of ~$1 million and that 

based on historical information, the Company does not anticipate having cash 

flow that will satisfy the judgement after operating costs.   A copy of the Arres 

communication is attached as Appendix E to this Report. 

34. On October 20, 2014, Mr. Serra (a representative of the Debtor) reported on a 

statutory declaration, pursuant to section 35.10 of the CEA, indicating that Arres 

has a significant asset of outstanding accounts receivables owed to the Company 

of approximately $9.7 million from the various Projects.   A copy of the statutory 

declaration is attached at Appendix F to this Report.  The Receiver understands 

that there is currently a dispute between the Plaintiff and the Debtor relating to the 

$9.7 million in accounts receivables.  In particular, the $9.7 million listed on the 

statutory declaration form was purportedly assigned either to Mr. Serra’s spouse, 
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a corporation controlled by Mr. Serra’s spouse or a third party, as discussed 

further below.  The dates of these “assignments” were made in the period March 

2010 to July 2012, which was prior to the statutory declaration being made by Mr. 

Serra (the “Assigned AR”).  The statutory declaration makes no mention that 

these receivables were assigned to a third party and therefore are not assets of the 

estate.  The Receiver is advised by Mr. Serra that the Assigned AR forms part of 

the Purported Project Receivables.  

Assignments 

35. As discussed above, the Receiver is in possession of various assignments made by 

Arres to his wife and/or a company owned and controlled by her (875892 Alberta 

Ltd.) and another party since March 2010 to July 2012 with respect to the various 

project receivables, which largely relate to the Purported Project Receivables and 

Assigned AR (the “Assignments”).  A copy of the Assignments are attached as 

Appendix G to this Report. Based on the Receiver’s initial review of the attached 

Assignments, any or all monies that are owed on certain project receivables were 

assigned to Ms. Serra, 875892 Alberta Ltd. and/or another third party.  The 

Assignments would suggest that the total payment and/or consideration given by 

Ms. Serra or her Company totalled approximately $776,000, but the Receiver has 

not been able to confirm if payment was actually received by Arres.    

36. Pursuant to paragraph 4 of the Receivership Order, the Receiver is to inquire and 

determine the extent to which any property owned by Arres or in which property 

that Arres as an interest in has been assigned to any third party and the validity 

and priority of these Assignments.  

37. The Receiver requested Mr. Serra and his associate to assist in providing the 

Receiver with specific supporting information to determine whether the 

consideration paid regarding the Assignments (if any) was paid by Ms. Stacia 

Serra (who the Receiver understands is Mr. Wes Serra’s spouse), 875892 Alberta 

Ltd. or the other third party for these Assignments.  The Receiver was advised by 

of Mr. Serra that Ms. Serra and/or her 875892 Alberta Ltd. provided significant 
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funding and/or advances of cash to Arres over the years for its operations and the 

Assignments were appropriate for the consideration received by these parties.  

The Receiver has not yet been provided with this information or documentation 

from Mr. Serra showing that these advances were made to determine the validity 

and total quantum of these considerations made by Mr. Serra’s wife, her company 

or the third party.   Further, the Receiver has not yet been able to identify 

independently by reviewing the books and records of the Company if these 

advances/payments were made by Ms. Serra, 875892 Alberta Ltd. or the third 

party.  The Receiver will continue to review the books and records in this regard 

and as required pursuant to paragraph 4 of the Receivership Order. If the 

Assignments are valid and enforceable and proper consideration is due to Arres, 

pursuant to the Assignments the estate will be entitled to collect any amounts that 

remain due to Arres from the Assignments.  Alternatively, if it is determined that 

the Assignments are not valid and enforceable and/or proper consideration was 

not paid to Arres in respect of the Assignments, the estate will be entitled to 

collect the Purported Project Receivables (which includes the Assigned AR) or 

advance a claim relating to the improper assignment of the Purported Project 

Receivables (and Assigned AR) through the Assignments.   The Receiver again 

cautions that, in either scenario it may be necessity to initiate legal proceedings or 

compromise claims to secure recovery and the Receiver does not presently have 

any authority under the Receivership Order to purse recovery (should it determine 

it is required for the general benefit of all stakeholders) on these assets. 

38. On September 29, 2017, the Receiver was copied on communication between Mr. 

Serra and the Trustee on the Rise Project, further requesting clarification on 

purported amounts outstanding to Mr. and Ms. Serra and to also advise that an 

additional assignment of Arres’ brokerage and other fees from Arres to both Wes 

Serra and Ms. Serra was executed.  These assignments were made on September 

27, 2017 and January 1, 2009 (the “Rise Assignments”).   A copy of the Rise 

Assignments is attached as Appendix H to this Report.  The Receiver has not 

reviewed the Rise Assignments in detail as to its validity and priority, but again, 

the Receiver cautions that it does not presently have any authority under the 
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Receivership Order to prevent Mr. Serra in further making assignments on behalf 

of Arres to himself, Ms. Serra or any other third party. 

Corporate Minute Book 

39. On September 20, 2017, legal counsel to Arres delivered to the Receiver the 

corporate minute book of Arres.  The Receiver continues to review the corporate 

minute book and other information provided by its counsel.  Upon initial review 

of the corporate minute book, the Company filed, among other things, a 

‘Resolution of the Sole Director of Arres Capital Inc.’ with respect to approving 

the corporations’ financial statements for multiple fiscal year ends, including 

fiscal year-end 2014 through to 2017.   The fiscal year-end financial statements as 

at July 31, 2017 appear to have been approved by Arres Capital Inc. on September 

20, 2017 (after the date the Receivership Order was granted on July 26, 2017). On 

September 22, 2017, the Receiver asked Mr. Serra and its counsel if they could 

provide a copy of the financial statement and accounting information (if it exists) 

relating to fiscal year ends 2014 through to 2017 to support the executed 

“resolutions”, as discussed above.   The Receiver has not yet received a response 

specifically on this request.  

40. The Receiver understands that another set of corporate minute books is located 

with Arres’ counsel in British Columbia.  The Receiver has been in contact with 

Arres’ counsel and is attempting to make arrangements for the delivery of these 

records to the Receiver.  Due to the amount of information requested and required 

to be delivered by the Receiver, counsel to Arres indicated that although he was 

willing to assist the Receiver in its request, counsel to Arres would require 

confirmation that the Receiver would pay for the time spent by counsel in 

retrieving this information.   The Receiver cautions that it currently does not have 

sufficient funds available to fulfil this request, nor does it presently have the 

power to borrow funds to pay such costs (and other costs) pursuant to the 

Receivership Order.   
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INITIAL ACTIVITIES OF THE RECEIVER 

41. Since the July 26, 2017, the Receiver’s activities have included the following, but 

are not limited to: 

a) attending the head office location of Arres located at Mr. Serra’s 

personal residence and taking possession and control of the books and 

records, as well as obtaining a copy of all known electronic copies of 

accounting software and other electronic information from Arres 

computer hard drive;    

b) confirming all known corporate bank accounts of Arres and providing 

the respective bank representatives to determine if any funds were 

available to be forwarded to the Receiver’s trust account.  The 

Company current has two bank accounts that are both in minor 

overdraft positions.  The accounts have been frozen for “deposit 

only”;  

c) reviewing Arres’ various trust agreements with respect to the Projects 

and organizing the books and records of Arres;    

d) engaging the services of an IT forensic accountant to “ghost image” 

Arres’ computer hard drive and smart phone;  

e) attending multiple meetings with representatives of Arres, Access and 

other Project investors with respect to Arres’ operations;   

f) attending a meeting with the board of the Rise to gain a better 

understanding of Arres’ involvement on this project and obtain 

information that refutes the Purported Project Receivable with respect 

to the Rise;  

g) multiple calls with the borrower, Mr. Serra, Access and other 

investors and interested parties with respect to the Jervis Property.  

The Receiver is advised that a potential offer(s) is coming on the 
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Jervis Property and given Arres’ role as trustee on the file, the 

borrower is seeking advisement as to the Receiver’s ability to accept 

an offer on the Property.  Currently, the Receiver does not have the 

authority to sell or convey the Jervis Property or to apply for vesting 

orders in respect of any such transactions pursuant to the Receivership 

Order. Obtaining such authority to sell, convey and/or apply for a 

vesting order may bring significant realizations into the estate with 

respect to the collections of outstanding fees and costs of Arres as 

trustee of the Jervis Property for the general benefit of all 

stakeholders;  

h) entertaining multiple calls from Access, Arres and the Township of 

Radium Hot Springs (the “Township”) with respect to delinquent 

property taxes outstanding on the Timber Creek property.  The 

Receiver understands that the only interest Arres has in this property 

is for unpaid trust agreements fees and costs and if the delinquent 

taxes were not paid by September 25, 2017 at 10am PT, the Timber 

Creek property would be placed up for immediate tax sale.  The 

delinquent tax outstanding was approximately $3,600.  The owner of 

the property (the borrower) is 0731543 BC Ltd., which the Receiver is 

advised by Mr. Serra is owned by Ms. Stacia Serra; however, the 

Receiver has not been able to confirm this yet in reviewing the BC 

corporate minute books.  Mr. Wes Serra did advise that he will 

arrange to pay these taxes prior to the tax sale deadline; however, out 

of abundance of caution and to preserve the value on the Timer Creek 

Property, the Receiver decided to pay these delinquent taxes by close 

of Friday, September 22, 2017.  This payment was supported by the 

Applicant (Access).  As at October 11, 2017, the Township advised 

that no other payment was received for outstanding taxes, other than 

the payment made by the Receiver.   
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i) organizing, analyzing, and evaluating the books and records as well as 

information pertaining to the various Arres projects;  

j) retaining and providing instructions to the Receiver’s independent 

legal counsel, McCarthy Tetrault LLP (“McCarthy”), in respect of 

the Receivership Proceedings, generally; and  

k) attending numerous and on-going meetings and discussions with the 

Debtor, Access and their respective legal counsels regarding the 

Receivership Proceedings, generally, and discussion on the Receiver’s 

interpretation of Exigible Property. 

Employees and Consultants 

42. The Receiver understands that there are no employees of Arres, but only one 

contractor on a part-time basis. Pursuant to the Receivership Order, Arres 

continues to “operate” the Company and the Receiver has not retained nor 

terminated any contractors of Arres at this time.  

Canada Revenue Agency (Priority Claims) 

43. The Receiver is advised by the Canada Revenue Agency (“CRA”) that Arres has 

a GST account but does not have any GST remittances outstanding.  In addition, 

the Receiver confirmed that there is no payroll account opened with CRA and the 

last filed corporate tax return filed is year-ending July 31, 2015.   The Receiver is 

currently in possession and will be reviewing a copy of this tax return and certain 

prior year tax returns for the inclusion of any or all accounts receivables and other 

financial information.  

Statutory Mailing by Receiver  

44. The Receiver has completed and delivered the notice required by sections 245 and 

246 of the BIA (the “Receiver’s Statement”) to Arres’ known creditor and the 

Trustee in Bankruptcy (A&M) on August 4, 2017.  The Receiver understands that 

although the Receiver is not appointed pursuant to the BIA, the Receiver is 
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subject to the requirements of Part XI of the BIA by operation of section 

243(2)(b)(ii) of the BIA, including the requirement to file a statement for the 

purposes of section 246 of the BIA. Section 125(b) of the Bankruptcy and 

Insolvency General Rules requires that this statement include the book value of 

each item of the Exigible Property that is possessed or controlled by the Receiver.  

45. A copy of the Receiver’s Statement can be found on the Receiver’s Website and 

is attached as Appendix I to this Report.   

Corporate Insurance 

46. The Receiver is advised by Mr. Serra that the Company does not have, nor 

requires corporate insurance with respect to its operations.  

RECEIPTS AND DISBURSMENTS – JULY 26, 2017 TO OCTOBER 6, 2017 

Overview 

47. The following is a statement of the Receiver’s receipts and disbursements during 

the Reporting Period: 
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48. There was no opening cash available as at July 26, 2017.  Mr. Serra advised that 

its two bank accounts did not contain any cash balance.  The Receiver verified 

this with the bank, froze Arres’ operating bank account effective on the July 26, 

2017 (for “deposit only”) and opened a new Receiver’s trust bank account.  

49. The Receiver collected $65,000 in receipts owing to Arres with respect to a 

settlement agreement between Arres and another party prior to the Receivership 

Proceedings.  Arres and its counsel, Access and its counsel did not object that 

these funds could be delivered to and used by the Receiver for its purposes and 

pursuant to the Receivership Order.  The Receivership Order does allow for the 

Receiver to collect upon any or all receipts due to Arres.  

50. The Receiver disbursed approximately $4,100, as follows:  

a) Approximately $250 in storage costs to store the books and records of 

Arres at a secure storage facility;  

Arres Capital Inc. - In Receivership

Statement of Receipts & Disbursements

CAD$, unaudited

July 26, 2017 - October 6, 2017

Notes Total

Opening Cash Balance -$                 

Receipts 65,000$          

65,000$          

Disbursements

Storage costs 252$                

Contractor services 260$                

Municipal property taxes 3,576$             

General & Administrative -$                 

Professional Fees -$                 

GST Paid 26$                   

4,113$             

Remaining Balance 60,887$          
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b) $260 in contractor service fees with respect to the moving of the 

books and records to the storage facility;  

c) Approximately $3,600 in delinquent property taxes outstanding with 

respect to the Timber Creek Project, as discussed above.  The 

Receiver understands that there remains a further $7,539.00 in 

outstanding property taxes (not delinquent taxes) relating to 2016 and 

2017.  The Township advises that if the 2016 property taxes of 

approximately $3,800 are not paid by January 2018, these arrears will 

move to “delinquent status” and the property will be subject to tax 

sale again in September 2018 (while accruing interest and penalties); 

and 

d) There were no professional fees and costs and general administrative 

expenses paid during the Reporting Period; however, amounts were 

incurred during the Reporting Period and are expected to be paid in 

the coming weeks, as discussed further below.  

51. Total cash on hand held by the Receiver as at October 6, 2017 is $60,877. 

Forecast Costs and Funding Requirements 

52. The Receiver has incurred certain fees and costs throughout the administration of 

the estate that remain unpaid.   The fees and costs incurred, but not paid, total 

approximately $86,500 (before GST), which largely relate to the following:  

a) Storage, transportation and accounting software fees of approximately 

$1,100;  

b) IT specialist fees and costs of approximately $3,500; and 

c) Outstanding professional fees and costs of the Receiver and its legal 

counsel for the period July 26, 2017 to September 30, 2017 of 

approximately $82,000, broken down as follows: 

619



 

 21 

i. Receiver’s fees and costs of approximately $52,000, which relates 

to fees and costs incurred during the period of September 1 to 30, 

2017.   After the Reporting Period, the Receiver received payment 

directly from the Applicant for its first invoice for covering the 

period July 26 to August 31, 2017 of approximately $52,279.   

ii. McCarthy fees and costs of approximately $30,000, which 

comprises of its first invoice for August 2017 of approximately 

$9,000 and another invoice for September 2017 of approximately 

$21,000.  

53. As previously discussed, the Receiver currently does not have adequate funds 

available to cover the current and future costs to administer this estate in the 

Receivership Proceedings.   

54. The Receivership Order currently does not provide the authority for the Receiver 

to borrow funds to operate the business, pursue recovery on the Exigible Property 

or otherwise fund the ongoing administration of the estate of the Debtor. 

55. If the Receiver is unable to borrow or secure funding to administer the estate and 

seek to maximize realizations for the stakeholders, the Receiver may have no 

alternative but to terminate its review of its continued review of the Exigible 

Property pursuant to the Receivership Order and apply for its immediate 

discharge.   

EXIGIBLE PROPERTY DETERMINATION 

56. Paragraph 4 of the Order requires the Receiver to determine and calculate which 

of the Debtor’s Property is Exigible Property.  

57. The Receiver, in consultation with its legal counsel, has determined that the 

Exigible Property consists of all the assets, properties and undertakings that the 

Debtor has an interest in.   In particular, the Exigible Property includes any (a) 

debts payable to Arres and (b) causes of action.  A memorandum prepared by the 

620



 

 22 

Receiver’s legal counsel, which concludes that the Exigible Property consists of 

all the Debtor’s assets, properties and undertakings, including, without limitation, 

all rights that the Debtor has arising under trust agreements and loan 

administrative agreements, is attached as Appendix J to this Report. 

58. As previously discussed above, the Receiver has calculated the book value of the 

Exigible Property based on the information available in the books and records of 

the Debtor and as required by the Bankruptcy and Insolvency Act and is included 

in this Report (Appendix I).    

59. The Receiver has also made inquiries in respect of the specific factors enumerated 

in paragraph 4 of the Order in the time period May 1, 2009 and following.   The 

Receiver reports to this Honourable Court on those inquiries as follows: 

a) an initial listing of all the property that the Receiver has been able to 

identify as being owned by the Debtor or which the Debtor has a 

potential interest in is listed above and defined as Property.  In 

addition, the Receiver identified the receivable collected as identified 

in the statement of receipts and disbursements.  Lastly, the Receiver 

may also have a property interest in the form of either a right to be 

paid amounts due on the Purported Project Receivables (including the 

Assigned AR) or a cause of action on the Assignments, depending on 

the results of the continuing investigation regarding the Purported 

Project Receivables and Assignments; 

b) the Receiver is in possession of records that evidence an assignment 

of accounts receivable due to the Debtor in certain mortgage 

investments to third-parties (i.e. the “Assignments” and the “Rise 

Assignments”).   The Assignments occurred in the period March 2010 

to July 2012, whereas the Rise Assignments occurred largely on 

January 1, 2009 and September 27, 2017. As discussed above, it is 

unclear as to whether consideration was exchanged in respect of the 

Assignments or whether the Debtor has collected any consideration 
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that was due to it pursuant to the Assignments.  The Receiver 

understands the assignee is the spouse of Mr. Serra, who is the sole 

director and officer of the Debtor, and a numbered company (875892 

Alberta Ltd.) that is controlled by Ms. Serra and a third party.  A copy 

of the 875892 Alberta Ltd. corporate search is attached as Appendix 

K to this Report;  

c) the Receiver has not yet been able to determine the validity or priority 

of any assignment of the assigned Property that may have been 

completed, including the Assigned AR with respect to the amounts 

identified in Mr. Serra’s statutory declaration sworn on October 20, 

2014;  

d) the Debtor operates as a mortgage brokerage firm and acts as a 

manager, administrator or trustee for persons who have an interest in 

mortgages issued by the Debtor.  As noted above, the Receiver has 

not yet been able to determine the validity or priority of any 

assignment of the assigned Property that may have been completed.   

The Receiver does note that, on the information presently known to it, 

an assignment made to a related party would not appear to be a 

transaction made in the ordinary course of the Debtor’s business; and 

e) the Receiver has no ability to enforce any rights of the Debtor on 

valid accounts receivable owed to the Debtor on the current terms of 

the Order (and regardless of same arise through ordinary course 

business transactions or transactions giving rise to litigation claims). 

60. The Receiver notes that, on the current terms of the Order, it is unable to secure 

funding to undertake further investigation on these or related issues relating to the 

Exigible Property or to pursue recoveries on any litigation claims that may 

comprise part of the Exigible Property.   
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ADVICE AND DIRECTION ON MODEL ORDER 

61. The Receiver is seeking advice and direction with respect to its application to 

amend the Receivership Order to a form of order based on the Alberta Model 

Order (the “Model Order”).   

62. The Receiver has the following concerns in respect of the current version of 

Receivership Order: 

a) As required by the Receivership Order, the Receiver has determined, 

based on advice from its legal counsel, that all of Debtor’s Property 

constitutes the Exigible Property.  The Receiver therefore is in a 

situation where it is or should be administering all the assets of the 

estate but does not have the standard powers provided to it under the 

Receivership Order; 

b) the Debtor’s right to operate and conduct its business under the Order 

is “…subject to the Receiver’s determinations in paragraph 4 of this 

Order.”  The Receiver is of the view that it has made such 

determination as explained in this Report.  The Receiver therefore has 

a duty to consider whether it is in the interests of stakeholders to 

operate the business, but it does not have the authority to do so under 

the Receivership Order.  By extension, the Receiver does not have the 

express authority to take basic steps that may be required to operate 

the business, such as entering into agreements or incurring ordinary 

course obligations.  As discussed above, Mr. Serra continues to act on 

behalf of the Company, communicate to various stakeholders directly 

and execute documents (i.e. “Resolutions” and the “Rise 

Assignments”) on behalf of Arres.  Finally, and while the 

Receivership Order suggests that the Receiver is to operate the 

business after making the Exigible Property determination, the 

Receiver does not have the express authority to cease to operate the 
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business even though the Receiver may determine that same is an 

advisable course of action; 

c) it is evident that at least a portion of the Exigible Property, and 

potentially a significant and valuable portion of the Exigible Property, 

consist of intangibles in the form of either accounts receivable or 

litigation claims.  The Receiver currently has no ability to recover on 

these assets because it does not have the power to initiate, prosecute 

or defend proceedings involving the Debtor or to enforce any rights 

(by way of example, security or set-off rights) that the Debtor may 

have in respect of such assets.  For clarity, the Receiver does not seek 

the authority to settle or compromise claims between the plaintiff and 

the defendant unless further authorized by order of this Honourable 

Court; 

d) the Receiver does not have the authority to sell, convey, lease or 

assign the Exigible Property or to apply for vesting orders in respect 

of any such transactions.   In the course of administering the Exigible 

Property, the Receiver may determine that certain of the Exigible 

Property should be sold, transferred or conveyed if it will maximize 

value for stakeholders but the Receiver is unable to complete such 

transactions on the current terms of the Receivership Order; 

e) the Receiver does not have the authority to borrow funds to operate 

the business, pursue recovery on the Exigible Property or otherwise 

fund the ongoing administration of the estate of the Debtor; 

f) there is only a limited stay of proceedings imposed on three Alberta 

Court of Queen’s Bench actions and there is no stay of any type in 

respect of the Exigible Property.  The Receiver therefore faces the 

circumstance where an action or proceeding may be commenced 

against the Debtor or involving the Exigible Property and the 

Receiver will have neither:  
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i. the authority to respond to such proceedings; or  

ii. funding to protect the Debtor and the Exigible Property in such 

proceedings; 

63. Due to the foregoing issues, the Receiver does not believe that it can properly 

administer the estate of the Debtor on the current terms of the Receivership Order.  

In particular, the Receiver is concerned that the Exigible Property is at risk of a 

material and irreparable loss of value if the relief sought by the Receiver 

amending the Receivership Order to a form based on the Model Order is not 

granted.  Any uncertainty on either the scope of the Exigible Property or the 

Receiver’s authority to act in respect thereof will result in significant and 

unnecessary increased cost in the administration of the estate of the Debtor. 

RECOMMENDATIONS 

64. The Receiver’s recommendation to amend the Receivership Order to the Model 

Order is, in addition to the concerns expressed above, either based upon or 

following: 

a) receiving advice from its legal counsel; 

b) consulting with representatives of both the plaintiff and the Debtor; 

c) its past expertise in administering estates of debtor companies as a 

licensed trustee in bankruptcy under the BIA; 

d) its review and identification of the Exigible Property and the steps it 

anticipates will be required to preserve and protect the Exigible 

Property as it continues the administration of the estate of the Debtor; 

and 

e) its view that an amendment to the Order to a form of order based on 

the Model Order will maximize recoveries for creditors and is in the 

best interests of the Debtor and its various stakeholders.  
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RECEIVER’S NEXT STEPS 

65. The Receiver will continue to complete the remaining reporting requirements 

pursuant to paragraph 4 of the Receivership Order, in particular, reviewing the 

validity, priority and existence of the Assigned AR, Purported Project Receivables 

and the various assignments.   

66. The Receiver will require the continued funding from the Applicants to pay for 

administration of the estate pursuant to paragraph 24 of the Receivership Order.  

It is the Receiver’s respectful preference for this Honourable Court grant a 

Borrowing Charge to allow the Receiver to borrow monies pursuant to a 

Receiver’s Certificate to ensure it has the available funds to pay ongoing costs to 

administer the estate and to also provide an appropriate charge over the 

Company’s assets to protect the Applicants interests while it continue to funds the 

administration of the estate.  

 

All of which is respectfully submitted this 11
th

 day of October, 2017. 

ALVAREZ & MARSAL CANADA INC., 

in its capacity as Receiver of Arres Capital Inc. and not in  

its personal or corporate capacity   

 

  

   
 

  

Tim Reid, CPA, CA, CIRP, LIT   Orest Konowalchuk, CPA, CA, CIRP, LIT  

Senior Vice-President    Vice-President  
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COURT FILE NUMBER 25-094212

COURT COURT OF QUEEN'S BENCH OF ALBERT
IN BANKRUPTCY AND INSOLVENCY ;

JUDICIAL CENTRE CALGARY a

IN THE MATTER OF THE BANKRUPTCY
AND lNSOLVENCYACT, R.S.C. 1985, c. B-
3, AS AMENDED

July 26, 2017

APPLICANTS KENZIE FINANCIAL INVESTMENTS LTD.,
SHELLY BECK, BRIAN SEKIYA, HOLLY
SEKIYA, LINDA JAEGER, STEVE REILLY,
LESTER IKUTA, MICKEY IKUTA, LESTER
IKUTA PROFESSIONAL CORPORATION,
ACCESS MORTGAGE CORPORATION
(2004) LIMITED, RAYMOND SCRABA,
PAULETTE SCRABA AND 1082144
ALBERTA LTD.

DOCUMENT

ADDRESS FOR
SERVICE AND
CONTACT
INFORMATION
OF PARTY FILING
THIS DOCUMENT

AND IN THE MATTER OF ARRES CAPITAL i
INC. ' ~~.~.~.

BANKRUPTCY ORDER

Cassels Brock &Blackwell LLP
Suite 1250 Millennium Tower,
440 — 2nd Avenue SW,
Calgary, Alberta, T2P 5E9

Telephone 403-351-2921
Facsimile 403-648-1151

Attention: Jeffrey Oliver

DATE ON WHICH ORDER WAS PRONOUNCED:

NAME OF JUDGE WHO MADE THIS ORDER:

LOCATION OF HEARING:
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The Honourable Justice Eidsvik

Calgary, Alberta

01

O

c~

~s

UPON THE APPLICATION of Access Mortgage Corporation (2004) Limited (the "Applicant'), a

creditor, of Arras Capital Inc. ("Arras"}, filed on the 8th day of September, 2011; and upon having read

the Affidavit of Truth of David Murphy, sworn August 29, 2011, filed, the Affidavit of Truth of Raymond

Scraba, sworn August 29, 2011, filed, the Affidavit of Truth of Cheryl Newman, sworn August 29, 2011,

filed, the Supplementary Affidavit of Truth of David Murphy, sworn December 16, 2011, filed, the Affidavit

of Truth of Allan Beck, sworn December 16, 2013, filed, the Affidavits of Truth of Shelly Beck, sworn
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December 16, 2013, filed, fhe Affidavit of Truth of Brian Sekiya, sworn December 20, 2013, filed, the

Affidavit of Truth of Holly Sekiya, sworn December 20, 2013, filed, the Affidavit of Truth of Linda Jaeger,

sworn December 16, 2013, filed, the Afridavif of Truth of Steve Reilly, sworn December ~ 6, 2013, filed,

the Affidavit of Truth of Mickey Ikuta, sworn December 16, 2013, filed, the Afifidavits of Truth of Lester

Ikufa, sworn December 16, 2013, filed, the Affidavit o~ Verification of Statements in application fior

Bankruptcy Order sworn by David Murphy, on the 12th day of June, 2017, filled, the Supplementary

Affidavit of David f~./lurphy, sworn July 13, 2017, filed, the Notice of Disputing Application, filed, the

Consent of Alvarez & Marsal Canada Inc. to act as trustee, filed; and upon hearing the submissions of

counsel for the Applicant and counsel for Arres;

And upon it appearing to the Court that the following acts of bankruptcy have been committed

within 6 months preceding the filing of the Application:

(a) Arres has ceased to meet its l iabilities generally as they have become due;

And upon being satisfied tha'~ Arres has been duly served;

IT IS HEREBY ORDERED AND DECLARED THAT:

1. Arres, a company incorporated and registered under the laws of the Province of Alberta and

having an offiice in Calgary, in the Province of Alberta, be and is hereby adjudged bankrupt and a

bankruptcy order is hereby made against Arres.

2. Alvarez & Marsal Canada Inc. in the Province of Alberta, has been appointed as trustee of the

estate ofi the bankrupt, without the requirement to give security under the Bankruptcy and

Insolvency Act.

3. Service of the Notice ofi the Hearing of this Application upon Arres is deemed good and sufficient.

4. The costs of and incidental to the within application and bankruptcy order shall be paid to the

Applicant out of the assets of the bankrupt's estate after taxation of the accounts.

Dated at Calgary, Alberta phis 26th day of July, 2017

LEGAL~43676202.3
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