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Sale and Investment Solicitation Process 

INTRODUCTION 

Overview 

On June 30, 2020, Northern Silica Corporation (“NSC”), Heemskirk Mining Pty. Ltd. 
(“Heemskirk Australia”), Custom Bulk Services Inc. (“Custom Bulk”), Heemskirk Canada 
Limited (“Heemskirk Canada”), Heemskirk Canada Holdings Limited (“Heemskirk Holdings”) 
and HCA Mountain Minerals (Moberly) Limited (“Moberly”) (collectively, the “Applicants”) were 
granted an initial order (as amended or amended and restated from time to time, the “Initial 
Order”) under the Companies’ Creditors Arrangement Act (the “CCAA” and the “CCAA 
Proceedings”) by the Alberta Court of Queen’s Bench (the “Court”). The Initial Order, as 
amended and restated on July 10, 2020, among other things:  

(a) stays all proceedings against the Applicants, their assets and their respective 
directors and officers;  

(b) appoints Alvarez & Marsal Canada Inc. as the monitor of the Applicants (in such 
capacity, the “Monitor”); and 

(c) authorizes the Applicants to enter into a debtor-in-possession financing agreement 
(the “DIP Financing”) with Vitreo Minerals Ltd. (“Bidco” or the “DIP Lender”) 
whereby Bidco agreed to provide a maximum principal amount of $3 million in 
financing to the Applicants for their benefit, and grants a corresponding charge (the 
“DIP Charge”) over all of the Applicants’ present and future assets, property and 
undertakings of every nature and kind whatsoever, and wherever situate including all 
proceeds thereof (the “Property”). 

On July 27, 2020, the Applicants obtained an Order (the “SISP Order”) that, among other 
things, (i) approved the sale and investment solicitation process described herein (the “SISP”), 
and (ii) authorized the Applicants to enter into a fully binding and conditional acquisition 
agreement (the “Stalking Horse Agreement”) between the Applicants and Bidco (the “Stalking 
Horse Bidder”) pursuant to which the Stalking Horse Bidder through, among other things, a 
credit bid and assumption of certain indebtedness, made an offer to purchase the Purchased 
Assets (as defined in the Stalking Horse Agreement).   

Under the SISP, all qualified interested parties will be provided with an opportunity to participate 
in the SISP. The SISP is intended to find the highest and/or best offer for a restructuring and/or 
refinancing of the Applicants, a sale of the Property on a going concern basis, or a combination 
thereof, which may include a merger, reorganization, recapitalization, primary equity issuance or 
other similar transaction (the “Transaction”).  

The SISP Order, the procedures in respect of the SISP as contained herein (the “SISP 
Procedures”) and any subsequent order issued by the Court pertaining to the SISP Procedures 
shall exclusively govern the process for soliciting and selecting bids for the Transaction. 
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Defined Terms 

All capitalized terms used but not otherwise defined herein shall have the meanings given to 
them in the Initial Order. In addition, in these SISP Procedures:  

“ATB Claims Amount” means the aggregate amount owing (whether for principal, interest, 
fees, recoverable costs or otherwise) to ATB Financial by Custom Bulk, as guaranteed by 
Heemskirk Canada, at the date upon which the transactions contemplated by the Successful 
Bid, if any, are completed, under a Letter of Offer dated February 10, 2020 and accepted on 
February 12, 2020. 

“Priority Claims Amount” means the aggregate amount owing (whether for principal, interest, 
fees, recoverable costs or otherwise) by the Applicants at the date upon which the transactions 
contemplated by the Successful Bid, if any, are completed, under:  

(i) the DIP Financing;  

(ii) any court-ordered charges granted over the Property in the CCAA Proceedings; and 

(iii) any other claims against the Property which, in accordance with applicable laws, 
rank senior in priority to the Senior Secured Claims Amount;  

“Sales Agent” means Whitehorn Merchant Capital Inc.;  

“Senior Secured Claims Amount” means the aggregate secured amount owing (whether for 
principal, interest, fees, recoverable costs or otherwise) by the Applicants (as applicable) as at 
the date upon which the transactions contemplated by the Successful Bid, if any, are completed, 
under:  

(i) Secured Facility Agreement dated July 15, 2015, as novated and amended pursuant 
to the Novation and Amendment Deed No. 1 dated February 10, 2016 and further 
amended and acceded by an Amending and Accession Deed dated December 21, 
2018 between Taurus Resources No. 2 B.V., as lender, Moberly, as borrower, and 
NSC, Heemskirk Australia (through its predecessor Heemskirk Consolidated 
Limited), Heemskirk Canada and Heemskirk Holdings, as guarantors, with certain 
defaults waived under waiver letters dated December 18, 2017, February 2, 2018, 
July 4, 2019, and December 16, 2019; and 

(ii) Secured Working Capital Facility Agreement dated December 6, 2019, as amended 
pursuant to certain side letter deeds of amendments dated January 28, 2020, 
February 28, 2020, and March 31, 2020, April 28, 2020, and May 26, 2020 between 
QMetco Limited, as lender, Moberly, as borrower, NSC, Heemskirk Australia, 
Heemskirk Canada and Heemskirk Holdings, as guarantors.  

“Superior Offer” shall mean an offer that is made by a Qualified Bidder (as defined herein) that:  

(a) is credible, reasonably certain, and financially viable and on terms which are more 
favourable and no more burdensome or conditional than the terms contained in the 
Stalking Horse Agreement;  
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(b) provides for a minimum cash consideration in an amount equal to the aggregate of (i) 
the Senior Secured Claims Amounts of USD $25,000,000 and CDN $4,350,000 
referenced in paragraph 3.1 of the Stalking Horse Agreement, and the ATB Claims 
Amount (unless assumed by the Qualified Bidder pursuant to subparagraph (c) 
below), which amounts are to be indefeasibly received by the Monitor for immediate 
distribution to the holders of the Senior Secured Claims Amount and ATB Claims 
Amount (as applicable) in full satisfaction of the amounts owing thereto; (ii) the 
Priority Claims Amount; (iii) a break fee in the amount of $1,250,000 (the “Break 
Fee”); (iv) a reimbursement of Bidco’s actual fees, expenses and disbursements 
relating to the preparation and execution of the Stalking Horse Agreement up to a 
maximum amount of $150,000 (collectively with the Break Fee, the “Bid Protection 
Fees”); and (v) an incremental overbid increment above the amounts set out in (i) to 
(iv) of $250,000; and 

(c) provides for (i) the assumption, at a minimum, of the Assumed Obligations (as 
defined in the Stalking Horse Agreement); and (ii) if not paid in full pursuant to 
subparagraph (b) above, the assumption of the ATB Claims Amount.  

Solicitation Process 

The SISP Procedures set forth herein describe, among other things, the Property available for 
sale and the opportunity for an investment in the Applicants, the manner in which prospective 
bidders may gain access to or continue to have access to due diligence materials concerning 
the Property and the Applicants, the manner in which bidders and bids become Qualified 
Bidders and Qualified Bids, respectively, the receipt and negotiation of bids received, the 
process for an Auction, if any, the ultimate selection of a Successful Bidder, if any (each as 
defined below), and the Court’s approval thereof. The SISP shall be conducted by the 
Applicants and the Sales Agent, under the supervision and with the assistance of the Monitor, 
as provided for herein. In the event that there is disagreement as to the interpretation or 
application of these SISP Procedures, the Court will have exclusive jurisdiction to hear and 
resolve such dispute.  

Sale and Investment Opportunity 

A teaser package describing the opportunity to acquire all or substantially all of the Property or 
invest in the Applicants will be made available by Sales Agent to prospective purchasers or 
prospective strategic or financial investors. Those prospective purchasers that have expressed 
an interest in the opportunity will have executed a confidentiality agreement with the Applicants 
and be provided additional information considered relevant to the potential Transaction (the 
“Confidential Information Memorandum”) and access to a virtual data room (the “VDR”) that 
will be hosted by the Sales Agent. One or more Qualified LOIs (as defined below) for less than 
substantially all of the Property will not be precluded from consideration as a Superior Offer.  

“As Is, Where Is” 

The sale of the Property or investment in the Applicants will be on an “as is, where is” basis and 
without surviving representations or warranties of any kind, nature, or description by the 
Monitor, the Sales Agent, the Applicants, or any of their agents or estates, except to the extent 
set forth in the definitive sale or investment agreement with a Successful Bidder.  

Free of Any and All Claims and Interests 
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In the event of a sale, all of the rights, title and interests of the Applicants in and to the Property 
to be acquired will be sold free and clear of all pledges, liens, security interests, encumbrances, 
claims, charges, options, and interests thereon and there against (collectively, the “Claims and 
Interests”) pursuant to section 36(6) of the CCAA, such Claims and Interests to attach to the 
net proceeds of the sale of such Property (without prejudice to any claims or causes of action 
regarding the priority, validity or enforceability thereof), except to the extent otherwise set forth 
in the relevant sale agreement with a Successful Bidder.  

An investment in the Applicants may, at the option of the Successful Bidder, include one or 
more of the following: a restructuring, recapitalization or other form of reorganization of the 
business and affairs of the Applicants as a going concern; a sale of the Property to a newly 
formed acquisition entity on terms described in the above paragraph; or a plan of compromise 
or arrangement pursuant to the CCAA or any applicable corporate legislation which 
compromises the Claims and Interests as set out therein.   

Phase I – Initial Timing 

For a period of approximately five (5) weeks following the date of the SISP Order, or for such 
shorter period as the Monitor may determine appropriate (“Phase 1”), the Monitor will solicit 
non-binding letters of interest from prospective strategic or financial parties to acquire the 
Property or to invest in the Applicants (“Non-Binding LOIs”). 

Publication Notice 

As soon as reasonably practicable after granting of the SISP Order approving these SISP 
Procedures, but in any event no more than five (5) business days after the issuance of the SISP 
Order, the Monitor shall cause a notice of the sale and investor solicitation process 
contemplated by these SISP Procedures and such other relevant information which the Monitor 
considers appropriate to be published in The Globe and Mail (National Edition) and such other 
publications as the Monitor, in consultation with the Applicants and the Sales Agent, may deem 
appropriate.  

Participation Requirements 

Unless otherwise ordered by the Court or as otherwise determined by the Monitor, in order to 
participate in the SISP, each person (a “Potential Bidder”) must deliver to the Sales Agent, with 
a copy to the Monitor, at the address specified in Schedule “A” hereto (including by e-mail or fax 
transmission):  

(a) prior to the distribution of any confidential information by the Monitor, the Sales Agent or 
the Applicants (including the Confidential Information Memorandum), an executed 
confidentiality agreement in form and substance satisfactory to the Monitor and the 
Applicants, which shall inure to the benefit of any purchaser of the Property or any 
investor in the Applicants under these SISP Procedures; and  

(b) on or prior to the Phase I Bid Deadline, as defined below, specific indication of the 
anticipated sources of capital for the Potential Bidder and preliminary evidence of the 
availability of such capital, or such other form of financial disclosure and credit-quality 
support or enhancement that will allow the Monitor and its legal advisors to make, in 
their reasonable business or professional judgement, a determination as to the Potential 
Bidder’s financial and other capabilities to consummate the Transaction.  
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A Potential Bidder that has executed a confidentiality agreement, as described above, and 
delivers the documents described above, whose financial information and credit quality support 
or enhancement demonstrate to the satisfaction of the Monitor, in its reasonable business 
judgement, is likely (based on availability of financing, experience and other considerations) to 
be able to consummate a Sale Proposal (as defined below) or an Investment Proposal (as 
defined below) will be deemed a "Qualified Bidder". 

The determination as to whether a Potential Bidder is a Qualified Bidder will be made as 
promptly as practicable after a Potential Bidder delivers all of the materials required above. If it 
is determined that a Potential Bidder is a Qualified Bidder, the Sales Agent will promptly notify 
the Potential Bidder that it is a Qualified Bidder.     

Due Diligence 

The Sales Agent shall provide any person seeking to become a Qualified Bidder that has 
executed a confidentiality agreement with a copy of a confidential information package providing 
the Confidential Information Memorandum and access to the VDR. The Monitor, the Sales 
Agent and the Applicants and their respective contractors, advisors and consultants make no 
representation or warranty as to the information contained in the Confidential Information 
Memorandum or the information to be provided through the due diligence process in Phase 2 or 
otherwise, except, in the case of the Applicants, to the extent expressly contemplated under any 
definitive sale or investment agreement with a Successful Bidder executed and delivered by the 
Applicants. 

For greater certainty, Qualified Bidders must rely solely on their own independent review, 
investigation and/or inspection of all information and of the Property and Applicants in 
connection with their participation in the SISP and any Transaction they enter into with the 
Applicants.  

PHASE I 

Seeking Non-Binding Letters of Interest from Qualified Bidders 

Qualified Bidders that desire to participate in Phase I (a “Bidder”) shall submit a non-binding 
letter of interest (the “Qualified Non-Binding LOI”) that complies with all of the following 
requirements to the Monitor and the Sales Agent at the addresses specified in Schedule “A” 
hereto (including by e-mail or fax transmission), so as to be received by it not later than 5:00 PM 
(Mountain Time) on August 26, 2020, or such later other date or time as may be agreed by the 
Applicants, the Monitor, and the DIP Lender (the “Phase I Bid Deadline”): 

(a) the Qualified Non-Binding LOI may be an offer to (i) acquire all, substantially all or a portion 
of the Property (a “Sale Proposal”), or (ii) make an investment in, restructure, reorganize or 
refinance the Applicants (an “Investment Proposal”), but in either case must, in the 
reasonable business judgement of the Monitor and Applicants, constitute a Superior Offer;  

(b) in the case of a Sale Proposal, it identifies or contains the following:  

i. the purchase price in Canadian dollars, including details of any liabilities 
to be assumed by the Qualified Bidder and key assumptions supporting 
the valuation;  
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ii. a description of the Property that is expected to be subject to the 
Transaction and any of the Property expected to be excluded;  

iii. a specific indication of the financial capability of the Qualified Bidder and 
the expected structure and financing of the Transaction;  

iv. a description of the conditions and approvals required for a final and 
binding offer, including any required regulatory approvals and any other 
factors affecting the speed, certainty and value of the Transaction;  

v. an outline of any additional due diligence required to be conducted in 
Phase II (as defined below), if any, in order to submit a final and binding 
offer; and 

vi. any other terms or conditions of the Sale Proposal that the Qualified 
Bidder believes are material to the Transaction;  

(c) in the case of an Investment Proposal, it identifies the following: 

i. the direct or indirect investment target;   

ii. a description of how the Qualified Bidder proposes to structure the 
proposed investment;  

iii. the aggregate amount of the equity and/or debt investment to be made in 
the Applicants in Canadian dollars;  

iv. the underlying assumptions regarding the pro forma capital structure 
(including the anticipated debt levels, debt service fees, interest, and 
amortization);  

v. the equity, if any, to be allocated to the Senior Secured Claims, the 
Priority Claims, or any other secured or unsecured creditors of the 
Applicants;  

vi. a specific indication of the financial capability of the Qualified Bidder and 
the expected structure and financing of the Transaction;  

vii. a description of the conditions and approvals required for a final and 
binding offer, including any required regulatory approvals and any other 
factors affecting the speed, certainty and value of the Transaction;  

viii. an outline of any additional due diligence required to be conducted in 
Phase II (as defined below), if any, in order to submit a final and binding 
offer; and  

ix. any other terms or conditions of the Investment Proposal that the 
Qualified Bidder believes are material to the Transaction;  

(d) in the case of either of a Sale Proposal or an Investment Proposal, it: 
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i. contains such other information as reasonably requested by the 
Applicants and/or the Monitor to allow them to determine, among other 
things, whether it has a reasonable prospect of resulting in a Superior 
Offer;  

ii. fully discloses the identity of each entity or person that will be entering 
into the Transaction, that is participating in, or benefiting from, such bid, 
including any equity holders; and 

iii. contemplates closing the Transaction set out therein on or before October 
30, 2020 (the “Outside Closing Date”) or such other date as may be 
agreed upon by the parties with the DIP Lender’s consent. 

The Applicants, with the approval of the Monitor, may waive strict compliance with any one or 
more of the foregoing requirements and deem such non-compliant bids to be a Qualified Non-
Binding LOI.  

Advance to Phase II 

Within three (3) business days following the Phase I Bid Deadline, or by such other later date as 
may be agreed by the Monitor and the Applicants, the Monitor will, in consultation with the 
Applicants and the Sales Agent, assess the Qualified Non-Binding LOIs received during Phase 
I, if any, and determine whether there is a reasonable prospect of obtaining a Superior Offer. If 
the Monitor determines that there is such a reasonable prospect, the Monitor will recommend to 
the Applicants and the Sales Advisor that the SISP continue into Phase II in accordance with 
these SISP Procedures (“Phase II”). If the Applicants accept such recommendation, the SISP 
will immediately thereafter continue to Phase II. If the Applicants do not accept such 
recommendation, the Monitor will report to the Court that the Applicants do not accept such 
recommendation, and will seek advice and directions from the Court with respect to the SISP.  

If the Monitor, in consultation with the Applicants and the Sales Agent, determines that there is 
no reasonable prospect of a Qualified Non-Binding LOI resulting in a Superior Offer, the Monitor 
will forthwith advise the DIP Lender of such determination. 

Terminate the SISP 

The Sales Agent shall recommend to the Applicants and the Monitor that the SISP be 
terminated at the end of Phase I if:  

(a) no Qualified Non-Binding LOI is received by the Sales Agent; or 

(b) the Sales Agent determines that there is no reasonable prospect that any Qualified Non-
Binding LOI received will result in a Superior Offer.  

If the Applicants or the Monitor do not accept the Sales Agent’s recommendation to terminate 
the SISP at the end of Phase I, the Monitor shall advise the Court and seek advice and 
directions of the Court with respect to the SISP. If the SISP is terminated pursuant to the Sales 
Agent’s recommendation or pursuant to Court Order, the Applicants shall promptly take steps to 
complete the Transaction contemplated by the Stalking Horse Agreement and the Sales Agent 
shall notify each Qualified Bidder that submitted a Qualified Non-Binding LOI that the SISP has 
been terminated.  



LEGAL*50506355.12 
 

  

 8  
LEGAL_34376082.1 

PHASE II 

Seeking Qualified Bids by Qualified Bidders 

During Phase II, each Qualified Bidder that is not eliminated from the SISP in accordance with 
these SISP Procedures shall have such due diligence access to materials and information 
relating to the Property and the Applicants as the Sales Agent, in its reasonable business 
judgement and in consultation with the Applicants, deems appropriate, having regard to the 
advance to Phase II and the requirements of a Qualified Purchase Bid (defined below) and a 
Qualified Investment Bid (defined below) including, as appropriate, meetings with senior 
management of the Applicants.   

A Qualified Bidder that is not eliminated from the SISP in accordance with these SISP 
Procedures and that desires to participate in Phase II will deliver written copies of a Qualified 
Purchase Bid or a Qualified Investment Bid to the Sales Agent at the address specified in 
Schedule “A” hereto (including by e-mail or fax transmission) so as to be received by it not later 
than 5:00 PM (Mountain time) on September 24, 2020, or such later other date or time as may 
be agreed by the Applicants, the Monitor, and the DIP Lender, including for the purpose of 
accommodating a Qualified Bidder from outside of Canada (a “Foreign Qualified Bidder”) who 
does not have operations or qualified personnel who reside in Canada and is required to 
observe a 14-day quarantine upon entry into Canada prior to completing due diligence activities 
within Canada (the “Phase II Bid Deadline”). Any such Foreign Qualified Bidder who 
anticipates requiring time beyond September 24, 2020 to complete due diligence activities 
within Canada may request an extension of the Phase II Bid Deadline applicable to such 
Foreign Qualified Bidder by informing the Sales Agent and the Monitor in writing by no later than 
September 10, 2020 (a “Foreign Qualified Bidder Extension Request”). Upon receipt of a 
Foreign Qualified Bidder Extension Request, the Applicants, the Monitor and the DIP Lender 
shall consult about an extension of the Phase II Bid Deadline beyond September 24, 2020, and 
if agreed among the Applicants, the Monitor and the DIP Lender, each acting reasonably, the 
Phase II Bid Deadline applicable to such Foreign Qualified Bidder may be extended to not later 
than October 1, 2020.  

Qualified Purchase Bids 

A bid submitted to acquire all or substantially all or a portion of the Property will be considered a 
Qualified Purchase Bid only if (i) the bid is submitted by a Qualified Bidder who submitted a 
Qualified Non-Binding LOI on or before the Phase I Bid Deadline; (ii) the Qualified Bidder was 
not eliminated from the SISP in accordance with these SISP Procedures; and (iii) the Bid 
complies with all of the following (a “Qualified Purchase Bid”):  

(a) it is on substantially the same terms as the Qualified Non-Binding LOI submitted by such 
Qualified Bidder in Phase I of these SISP procedures and constitutes, in the reasonable 
business judgement of the Monitor and Applicants, a Superior Offer;  

(b) it includes a letter stating that the Qualified Bidder’s offer is irrevocable until the earlier of 
(x) the selection of the Successful Bidder, and (y) thirty (30) days following the Phase II 
Bid Deadline, provided that if such Qualified Bidder is selected as the Successful Bidder 
its offer shall remain irrevocable until the closing of the sale to the Successful Bidder;  

(c) it includes a duly authorized and executed acquisition agreement, including the purchase 
price for assets proposed to be acquired, expressed in Canadian dollars (the “Purchase 
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Price”), together with all exhibits and schedules thereto, and such ancillary agreements 
as may be required by the Qualified Bidder with all exhibits and schedules thereto (or 
term sheets that describe the material terms and provisions of such agreements); 

(d) it includes written evidence of a firm, irrevocable commitment for financing, or other 
evidence of ability to consummate the proposed Transaction, that will allow the Sales 
Agent, the Monitor and the Applicants to make a reasonable determination as to the 
Qualified Bidder’s financial and other capabilities to consummate the Transaction 
contemplated by the bid;  

(e) it is not conditioned on (i) the outcome of unperformed due diligence by the Qualified 
Bidder and/or (ii) obtaining financing;  

(f) it fully discloses the identity of each entity that will be sponsoring or participating in the 
bid, and the complete terms of any such participants;  

(g) it includes an acknowledgement and representation that the Qualified Bidder: (i) has 
relied solely upon its own independent review, investigation and/or inspection of any 
documents and/or the assets to be acquired and liabilities to be assumed in making its 
bid; and (ii) did not rely upon any written or oral statements, representations, promises, 
warranties or guaranties whatsoever, whether express or implied (by operation of law or 
otherwise), regarding the assets to be acquired or liabilities to be assumed or the 
completeness of any information provided in connection therewith, except as expressly 
stated in the purchase agreement;  

(h) it includes evidence, in form and substance reasonably satisfactory to the Sales Agent, 
the Applicants and the Monitor, of authorization and approval from the Qualified Bidder’s 
board of directors (or comparable governing body) with respect to the submission, 
execution, delivery and closing of the Transaction contemplated by the bid;   

(i) it outlines any anticipated regulatory and other approvals required to close the 
Transaction and the anticipated timeframe and any anticipated impediments for 
obtaining such approvals; 

(j) it may not request or entitle the Qualified Bidder to any break-up fee, expense 
reimbursement, termination or similar type of fee or payment. Further, a Qualified Bidder 
shall be deemed to irrevocably waive any right to pursue a claim in any way related to 
the submission of its bid or this SISP; 

(k) it is accompanied by a Good Faith Deposit (defined below) in the form of a wire transfer 
(to a bank account specified by the Monitor), or such other form acceptable to the 
Monitor, payable to the order of the Monitor, in trust, in an amount equal to not less than 
10% of the Purchase Price, to be held and dealt with by the Monitor in accordance with 
these SISP Procedures; and 

(l) it contains other information reasonably requested by the Applicants, in consultation with 
the Sales Agent and the Monitor. 



LEGAL*50506355.12 
 

  

 10  
LEGAL_34376082.1 

Qualified Investment Bids 

A bid submitted to make an investment in the Applicants will be considered a Qualified 
Investment Bid only if (i) the bid is submitted by a Qualified Bidder who submitted a Qualified 
Non-Binding LOI on or before the Phase I Bid Deadline, (ii) the Qualified Bidder was not 
eliminated from the SISP in accordance with these SISP Procedures, and (iii) the bid complies 
with all of the following (a “Qualified Investment Bid”): 

(a) it is on substantially the same terms as the Qualified Non-Binding LOI submitted by such 
Qualified Bidder in Phase I of these SISP procedures and constitutes, in the reasonable 
business judgment of the Monitor, the Sales Agent and the Applicants, a Superior Offer;  

(b) it includes a duly authorized and executed term sheet describing the terms and 
conditions of the proposed Transaction, including details regarding the proposed equity 
and debt structure of the Applicants following completion of the proposed Transaction 
(the “Term Sheet”); 

(c) it includes a letter stating that the Qualified Bidder’s offer is irrevocable until the earlier of 
(x) the selection of the Successful Bidder and (y) thirty (30) days following the Phase II 
Bid Deadline, provided that if such bidder is selected as the Successful Bidder, its offer 
shall remain irrevocable until the closing of the investment by the Successful Bidder; 

(d) it includes written evidence of a firm, irrevocable commitment for financing, or other 
evidence of ability to consummate the proposed Transaction, that will allow the Sales 
Agent, the Monitor and the Applicants to make a reasonable determination as to the 
Qualified Bidder’s financial and other capabilities to consummate the Transaction 
contemplated by the bid; 

(e) it is not conditioned on (i) the outcome of unperformed due diligence by the Qualified 
Bidder and/or (ii) obtaining financing; 

(f) it fully discloses the identity of each entity that will be sponsoring or participating in the 
bid, and the complete terms of any such participation; 

(g) it includes an acknowledgement and representation that the Qualified Bidder: (i) has 
relied solely upon its own independent review, investigation and/or inspection of any 
documents in making its bid; and (ii) did not rely upon any written or oral statements, 
representations, promises, warranties or guaranties whatsoever, whether express or 
implied (by operation of law or otherwise), regarding the Applicants or the completeness 
of any information provided in connection therewith except as expressly stated in the 
Term Sheet; 

(h) it includes evidence, in form and substance reasonably satisfactory to the Sales Agent, 
the Applicants and the Monitor, of authorization and approval from the Qualified Bidder's 
board of directors (or comparable governing body) with respect to the submission, 
execution, delivery and closing of the Transaction contemplated by the bid;  

(i) it outlines any anticipated regulatory and other approvals required to close the 
Transaction and the anticipated timeframe and any anticipated impediments for 
obtaining such approvals; 
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(j) it may not request or entitle the Qualified Bidder to any break-up fee, expense 
reimbursement, termination or similar type of fee or payment. Further, a Qualified Bidder 
shall be deemed to irrevocably waive any right to pursue a claim in any way related to 
the submission of its bid or this SISP; 

(k) it is accompanied by a refundable deposit (the “Good Faith Deposit”) in the form of a 
wire transfer (to a bank account specified by the Monitor), or such other form acceptable 
to the Monitor, payable to the order of the Monitor, in trust, in an amount equal to not 
less than 10% of the total investment contemplated by such Qualified Investment Bid, to 
be held and dealt with in accordance with these SISP Procedures; and 

(l) it contains other information reasonably requested by the Applicants, in consultation with 
the Sales Agent and the Monitor. 

Qualified Purchase Bids and Qualified Investment Bids shall hereinafter be referred to as 
“Qualified Bids” and each, a “Qualified Bid”. For greater certainty, the Stalking Horse 
Agreement shall be deemed to be a Qualified Bid. The Applicants and the Monitor may 
aggregate separate bids from unaffiliated Qualified Bidders to create one Qualified Bid. 

If, at any point during Phase II, the Applicants, the Sales Agent and the Monitor collectively 
determine that a Successful Bid (as defined below) is not reasonably likely to be obtained by the 
Phase II Bid Deadline, or if no Qualified Bids are received on or before the Phase II Bid 
Deadline, the Applicants shall promptly take steps to complete the Transaction contemplated by 
the Stalking Horse Agreement and the Monitor shall notify each Qualified Bidder that submitted 
a bid that the SISP has been terminated. 

Following the Phase II Bid Deadline, including any extensions thereof for a Foreign Qualified 
Bidder, the Applicants, the Sales Agent and the Monitor will assess the bids received. The 
Monitor shall, exercising its reasonable business judgement, approve the Applicants’ 
disqualification of any Bids that are deemed not to be Qualified Bids. Only Qualified Bidders 
whose bids have been designated as Qualified Bids are eligible to become the Successful 
Bidder(s).  

Without limiting the foregoing, Qualified Bids, including any Subsequent Bids (as defined 
below), will be evaluated upon many factors, including, among other things, the:  

(a) Purchase Price;  

(b) identity, circumstances, and ability of the Qualified Bidder to successfully complete the 
Transaction;  

(c) proposed Transaction documents;  

(d) factors affecting the speed, certainty, and value of the Transaction, including but not 
limited to any required regulatory approvals;  

(e) assets included or excluded from the Qualified Bid; 

(f) whether the Qualified Bid is for all, or substantially all, or a portion of the Property; 
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(g) the tax implications on any of the Applicants or their directors and officers arising out of 
the Transaction; and 

(h) likelihood and timing of consummating such Transaction.  

In the event that the Applicants determine that all bids received in Phase II are to be 
disqualified, but the Monitor, exercising its reasonable business judgement, does not approve 
the disqualification of all such bids, the Monitor shall advise the Court and seek advice and 
directions of the Court with respect to such Bids that the Monitor believes should be Qualified 
Bids. If as a result, the Court determines that any such bids are Qualified Bids, the SISP shall 
proceed to the Monitor’s consideration of the same under the Auction Procedures (set out 
below). If, however, the Court determines that any such bids are not Qualified Bids, the 
Applicants shall promptly take steps to complete the Transaction contemplated by the Stalking 
Horse Agreement and the Monitor shall notify each Qualified Bidder that a submitted a bid that 
the SISP has been terminated.  

Auction Procedures 

If the Monitor determines, in its reasonable business judgement, that one or more of the 
Qualified Bids is a Superior Offer, the Monitor will conduct an auction (the “Auction”) (which the 
Applicants intend to transcribe) at 9:00 AM (Mountain Time) on September 29, 2020 by 
videoconference or at such location as shall be timely communicated by the Monitor to all 
entities entitled to attend the Auction. In the event that the Phase II Bid Deadline is extended 
beyond September 24, 2020, including for the purpose of accommodating one or more Foreign 
Qualified Bidders, the Monitor may reschedule the Auction to a date and time not later than 
October 6, 2020, and shall promptly notify all entities entitled to attend the Auction of such new 
time.  

 The Auction shall be conducted in accordance with the following procedures:  

(a) only the Applicants, the Monitor, the Sales Agent, the Stalking Horse Bidder, and any 
Qualified Bidders who submitted Qualified Bids that represent Superior Offers (such 
Qualified Bidders, “Auction Bidders”), in each case along with their representatives and 
advisors, shall be entitled to attend the Auction;  

(b) only the Stalking Horse Bidder and Auction Bidders will be entitled to participate as 
bidders in, or make any subsequent bids at, the Auction; provided that all such Auction 
Bidders wishing to attend the Auction must have at least one individual representative 
with authority to bind such Auction Bidder attending the Auction in person;  

(c) each Auction Bidder shall be required to confirm that it has not engaged in any collusion 
with respect to any aspect of these SISP Procedures;  

(d) at least one (1) business day prior to the Auction, each Auction Bidder must inform the 
Monitor whether it intends to attend the Auction; provided that in the event an Auction 
Bidder elects not to attend the Auction, such Auction Bidder’s Qualified Bid shall, subject 
to the terms of the Stalking Horse Agreement, nevertheless remain fully enforceable 
against such Auction Bidder until (i) the date of the selection of the applicable Successful 
Bidder (as defined below) at the conclusion of the Auction, or (ii) if selected as the 
Successful Bidder, until three (3) months after the execution of the applicable Stalking 
Horse Agreement;  
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(e) no later than one (1) day prior to the start of the Auction, the Monitor will provide copies 
of the Qualified Bid or Qualified Bids that the Monitor believes, in its discretion, is the 
Superior or otherwise best offer for the Property or Applicants (the “Starting Bid”) to the 
Stalking Horse Bidder and all other Auction Bidders;   

(f) the Monitor, after consultation with its advisors, may employ and announce at the 
Auction additional procedural rules that are reasonable under the circumstances for 
conducting the Auction, provided that such rules are: (i) not inconsistent with these SISP 
procedures, the CCAA, any order of the Court; (ii) provide that bids be made and 
received on an open basis, with all material terms of each bid to be fully disclosed to the 
Stalking Horse Bidder and other Auction Bidders; and (iii) are disclosed to the Stalking 
Horse Bidder and Auction Bidders at the Auction;  

(g) bidding at the Auction will begin with the Starting Bids and continue in bidding 
increments (each, a “Subsequent Bid”) providing a net value to the Applicants of at 
least an additional $250,000 above the prior bid. After the first round of bidding and 
between each subsequent round of bidding, the Monitor shall announce the bid 
(including the identity of the bidder or bidders and the value of such bid) that they believe 
to be the highest or otherwise best offer (the “Superior Bid”);  

(h) a round of bidding will conclude after the Stalking Horse Bidder and Auction Bidders 
have had the opportunity to submit a Subsequent Bid with full knowledge of the then 
Superior Bid;  

(i) the Auction will end once a round of bidding concludes with no Subsequent Bid being 
submitted;   

(j) for the purposes of evaluating the value of the consideration provided by the Subsequent 
Bids (including any Subsequent Bid by the Stalking Horse Bidder), the Monitor will give 
effect (on a dollar for dollar basis) to any applicable Bid Protection Fees payable to the 
Stalking Horse Bidder, as well as any additional liabilities to be assumed by an Auction 
Bidder and any additional costs which may be imposed on the Applicants;  

(k) if the Stalking Horse Bidder bids at the Auction, it will be entitled to credit bid (on a dollar 
for dollar basis) the DIP Financing and any applicable Bid Protection Fees; and 

(l) the Auction may be adjourned as the Monitor deems appropriate; provided that 
reasonable notice of such adjournment and the time and place for the resumption of the 
Auction shall be given to the Stalking Horse Bidder and the Auction Bidders.  

Following the conclusion of the Auction, the Monitor shall recommend to the Applicants that the 
Superior Bid, as established in the last round of the Auction, be selected and that a definitive 
agreement be negotiated and settled in respect of that Superior Bid, conditional upon Court 
approval and conditional on the Superior Bid closing within 14 days of Court approval, or such 
longer period as shall be agreed to by the Monitor and DIP Lender. In the event the Applicants 
do not wish to proceed with the Superior Bid, the Monitor shall so advise the Court and seek its 
advice and directions with respect to the SISP.  

Once a definitive agreement has been negotiated and settled in respect of the Superior Bid, 
which has been selected by the Monitor or by Court Order (the “Selected Superior Offer”) in 
accordance with the provisions hereof, the Selected Superior Offer shall be the “Successful 
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Bid” hereunder and the person(s) who made the Selected Superior Offer shall be the 
“Successful Bidder” hereunder. In the event the Selected Superior Offer is not the Stalking 
Horse Agreement (as amended pursuant to the outcome of the Auction), the Deposit paid by the 
Successful Bidder shall be applied first to pay the Bid Protection Fees to the Stalking Horse 
Bidder, with the remaining balance to be dealt with in accordance with the definitive documents 
for the Transaction contemplated by such Successful Bid.  

Approval Motion  

The hearing to authorize some or all of the Applicants to enter into agreements with respect to 
the Successful Bid (the “Approval Motion”) will be held on a date to be scheduled by the Court 
upon application by the Applicants. The Approval Motion may be adjourned or rescheduled by 
the Applicants with the consent of the DIP Lender, without further notice by an announcement of 
the adjourned date at the Approval Motion. All Qualified Bids (other than the Successful Bid) 
shall be deemed rejected on and as of the date of approval of the Successful Bid by the Court. 

Deposits 

All deposits shall be held by the Monitor in a single interest-bearing account designated solely 
for such purpose. If there is a Successful Bidder, the Deposit (plus accrued interest) paid by the 
Successful Bidder whose bid is approved at the Approval Motion will be applied to the purchase 
price to be paid or investment amount to be made by the Successful Bidder upon closing of the 
approved transaction and will be non-refundable upon Court approval. A Good Faith Deposit 
paid by a Qualified Bidder shall be dealt with in accordance with these SISP Procedures. 
Deposits, and any interest earned thereon, paid by Qualified Bidders not selected as a 
Successful Bidder, and interest earned thereon, shall be returned to such Qualified Bidders 
within seven business days of Court approval of the Successful Bid. At no time shall the 
Stalking Horse Bidder be required to submit any Good Faith Deposit or other form of deposit.  

Confidentiality and Access to Information  

All discussions regarding a Transaction, Sale Proposal, Investment Proposal, Bid or Successful 
Bid should be directed through the Sales Agent or the Monitor. Under no circumstances should 
any members of management, employees, customers, suppliers, or other creditors of the 
Applicants be contacted by a Bidder directly without the prior consent of the Sales Agent and 
the Monitor. Any such unauthorized contact or communication could result in exclusion of the 
interested party from the SISP at the discretion of the Monitor.  

Participants and prospective participants in the SISP shall not be permitted to receive any 
information that is not made generally available to all participants relating to the number or 
identity of Qualified Bidders, Bidders, Qualified Bids, the details of any Bids or Qualified Bids 
submitted or the details of any confidential discussions or correspondence between the 
Applicants, the Monitor and such other Bidders or Qualified Bidders in connection with the SISP, 
except to the extent that the Applicants and the Monitor, with the consent of the applicable 
participants, are seeking to combine separate Bids into a single Bid.  

Notwithstanding the foregoing, under no circumstances will the Applicants, the Sales Agent or 
the Monitor share any material information concerning any of the Bids with any person.  

Supervision of the SISP 
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The Monitor shall oversee, in all respects, the conduct of the SISP by the Applicants and the 
Sales Agent and, without limitation to that supervisory role, the Monitor will participate in the 
SISP in the manner set out in this SISP Procedure and is entitled to receive all information in 
relation to the SISP.  

This SISP does not, and will not be interpreted to, create any contractual or other legal 
relationship between the Applicants, the Sales Agent, the Monitor and any Qualified Bidder or 
any other party, other than as specifically set forth in a definitive agreement that may be signed 
with the Applicants.  

Without limiting the preceding paragraph, the Applicants, the Sales Agent and the Monitor shall 
not have any liability whatsoever to any person or party, including without limitation any 
Qualified Bidder, Bidder, the Successful Bidder, the Applicants, the DIP Lender or any other 
creditor or other stakeholder of the Applicants, for any act or omission related to the process 
contemplated by this SISP Procedure, except to the extent such act or omission is the result of 
such party’s gross negligence or wilful misconduct. By submitting a bid, each Bidder, Qualified 
Bidder or Successful Bidder shall be deemed to have agreed that it has no claim against the 
Monitor for any reason whatsoever, except to the extent that such claim is the result of the gross 
negligence of, or wilful misconduct by, the Monitor.  

Participants in the SISP are responsible for all costs, expenses and liabilities incurred by them 
in connection with the submission of any Bid, due diligence activities, and any further 
negotiations or other actions whether or not they lead to the consummation of a Transaction.  

Without prejudice to the rights of the Stalking Horse Bidder under the terms of the Stalking 
Horse Agreement, the Applicants and the Monitor shall have the right to modify the SISP 
(including, without limitation, pursuant to the Bid Process Letter) if, in their reasonable business 
judgement, such modification will enhance the process or better achieve the objectives of the 
SISP, provided that the Service List in these CCAA Proceedings shall be advised of any 
substantive modification to the procedures set forth herein.  
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Schedule “A” 

Addresses 

To the Monitor 

Alvarez & Marsal Canada Inc. 
250 6 Ave SW Suite 1110, Calgary, AB  
T2P 3H7 

Attn.: Orest Konowalchuk, CPA, CA, CIRP, LIT 
Tel: (403) 538-4736 
Email: okonowalchuk@alvarezandmarsal.com 

To the Sales Agent 

Whitehorn Merchant Capital Inc.  

333 24 Ave SW #270, Calgary, AB T2S 3E6 

Attn.: Andrew Tavendar 
Tel: (403) 680-4066 
Email: atavender@whmcapital.com 

 


