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PARTY

CONTACT

OSLER, HOSKIN & HARCOURT LLP
Barristers & Solicitors

Box 50, 1 First Canadian Place

Toronto, ON

M5X 1B8

Canadian Counsel to the Applicants

Tracy Sandler
Tel:  416.862.5890
Email: tsandler@osler.com

Jeremy Dacks
Tel: 416.862.4923
Email: jdacks@osler.com

Shawn T. Irving
Tel: 416.862.4733
Email: sirving@osler.com

Robert Carson

Tel: 416.862.4235
Fax: 416.862.6666
Email: rcarson@osler.com

Andrea Lockhart

Tel: 416.862.6829

Fax: 416.862.6666
Email: alockhart@osler.com

DAVIES WARD PHILLIPS & VINEBERG LLP
Barristers & Solicitors

155 Wellington Street West

Toronto, ON

M5V 3J7

Canadian Counsel to Target Corporation

Jay A. Swartz
Tel:  416.863.5520
Email: jswartz@dwpv.com

Robin Schwill
Tel: 416.863.5502
Email: rschwill@dwpv.com

Dina Milivojevic

Tel: 416.367.7460

Fax: 416.863.0871

Email: dmilivojevic@dwpv.com

FAEGRE BAKER DANIELS LLP
Barristers & Solicitors

2200 Wells Fargo Center

90 S. Seventh Street

Minneapolis, MN

U.S.A. 55402

U.S. Counsel to Target Corporation

Dennis Ryan
Tel:  612.766.6810
Fax:  612.766.1600

Email: Dennis.Ryan@FaegreBD.com




GOODMANS LLP
Barristers & Solicitors
Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON

MS5H 2S7

Counsel to Alvarez & Marsal Canada Inc. in its capacity as
Monitor

Jay Carfagnini

Tel:  416.597.4107

Fax:  416.979.1234

Email: jcarfagnini@goodmans.ca

Alan Mark

Tel:  416.597.4264

Fax:  416.979.1234
Email: amark@goodmans.ca

Gale Rubenstein

Tel:  416.597.4148

Fax:  416.979.1234

Email: grubenstein@goodmans.ca

Melaney Wagner

Tel:  416.597.4258

Fax:  416.979.1234

Email: mwagner@goodmans.ca

ALVAREZ & MARSAL CANADA INC.
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900

P.O. Box 22

Toronto, ON

M5J 2]1

Monitor

Doug McIntosh

Tel:  416.847.5150

Fax: 416.572.2201

Email: dmcintosh@alvarezandmarsal.com

Al Hutchens

Tel:  416.847.5159

Fax:  416.847.5201

Email: ahutchens@alvarezandmarsal.com

Greg A. Karpel

Tel:  416.847.5170

Fax:  416.847.5201

Email: gkarpel@alvarezandmarsal.com

Steven Glustein

Tel:  416.847.5173

Fax:  416.847.5201

Email: sglustein@alvarezandmarsal.com

Bill Kosturos

Tel: 1.415.490.2309

Fax: 1.415.837.1684

Email: bkosturos@alvarezandmarsal.com

6533868




KOSKIE MINSKY LLP
Barristers & Solicitors

20 Queen Street West
Suite 900, P.O. Box 52
Toronto ON

MS5H 3R3

Employee Representative Counsel

Susan Philpott

Tel:  416.595.2104

Fax: 416.977.3316
Email: sphilpott@kmlaw.ca

Simon Archer

Tel:  416.595.2267
Fax: 416.977.3316
Email: sarcher@kmlaw.ca

Clio Godkewitsch

Tel:  416.595.2120

Fax: 416.977.3316

Email: cgodkewitsch@kmlaw.ca

James Harnum

Tel:  416.542.6285

Fax: 416.977.3316
Email: jharnum@kmlaw.ca

CHAITONS LLP
Barristers & Solicitors
5000 Yonge Street
10th Floor

Toronto ON

M2N 7E9

Counsel to the Directors and Officers of the Applicants

Harvey Chaiton

Tel:  416.218.1129

Fax:  416.222.8402

Email: harvey@chaitons.com

LAX O’SULLIVAN SCOTT LISUS LLP
Barristers & Solicitors

Suite 2750, 145 King Street West

Toronto, ON

MS5H 1J8

Counsel to Hon. John D. Ground in his capacity as Trustee
of the Employee Trust

Terrence O’Sullivan
Tel:  416.598.3556
Fax:  416.598.3730
Email: tosullivan@counsel-toronto.com

Fahad Siddiqui

Tel:  416.645.3786

Fax:  416.598.3730

Email: fsiddiqui@counsel-toronto.com

6533868




DAOUST VUKOVICH LLP
Barristers & Solicitors

20 Queen Street West

Suite 3000

Toronto, ON

MS5H 3R3

Counsel to Fishman Holdings North America Inc.

Wolfgang Kaufmann
Tel:  416.597.3952
Fax: 416.597.8897
Email: wolfgang@dv-law.com

Gasper Galati

Tel:  416.598.7050

Fax: 416.597.8897

Email: ggalati@dv-law.com

Kenneth Pimentel

Tel:  416.597.9306

Fax: 416.597.8897

Email: kpimentel@dv-law.com

DAOUST VUKOVICH LLP
Barristers & Solicitors

20 Queen Street West

Suite 3000

Toronto, ON

MS5H 3R3

Counsel to Montez Corporation

Wolfgang Kaufmann
Tel:  416.597.3952
Fax: 416.597.8897
Email: wolfgang@dv-law.com

Gasper Galati

Tel:  416.598.7050

Fax: 416.597.8897

Email: ggalati@dv-law.com

Kenneth Pimentel

Tel:  416.597.9306

Fax: 416.597.8897

Email: kpimentel@dv-law.com

DAOUST VUKOVICH LLP
Barristers & Solicitors

20 Queen Street West

Suite 3000

Toronto, ON

MS5H 3R3

Counsel to Westcliffe Management Ltd.

Wolfgang Kaufmann
Tel:  416.597.3952
Fax: 416.597.8897
Email: wolfgang@dv-law.com

Gasper Galati

Tel:  416.598.7050

Fax: 416.597.8897

Email: ggalati@dv-law.com

Kenneth Pimentel

Tel:  416.597.9306

Fax: 416.597.8897

Email: kpimentel@dv-law.com

6533868




DAOUST VUKOVICH LLP
Barristers & Solicitors

20 Queen Street West

Suite 3000

Toronto, ON

MS5H 3R3

Counsel to Valiant Rental Inc.

Wolfgang Kaufmann
Tel:  416.597.3952
Fax: 416.597.8897
Email: wolfgang@dv-law.com

Gasper Galati

Tel:  416.598.7050

Fax: 416.597.8897

Email: ggalati@dv-law.com

DAOUST VUKOVICH LLP
Barristers & Solicitors

20 Queen Street West

Suite 3000

Toronto, ON

MS5H 3R3

Counsel to Bridlewood Mall Management Inc.

Wolfgang Kaufmann
Tel:  416.597.3952
Fax: 416.597.8897
Email: wolfgang@dv-law.com

Gasper Galati

Tel:  416.598.7050

Fax: 416.597.8897

Email: ggalati@dv-law.com

PLAZA RETAIL REIT Kevin Salsberg
145 King Street West Tel:  416.361.1520
Suite 1710 Fax: 416.815.7760
Toronto, ON Email: kevin.salsberg@plaza.ca
M5H 1J8

Michael Zakuta

Tel: 416.361.5892

Fax: 416.815.7760

Email: michael.zakuta@plaza.ca
BENNETT JONES LLP S. Richard Orzy

Barristers & Solicitors
One First Canadian Place
Suite 3400

Toronto, ON

M5X 1A4

Counsel to RioCan Management Inc.

Tel:  416.777.5737
Fax: 416.863.1716
Email: orzyr@bennettjones.com

Sean H. Zweig

Tel:  416.777. 6254

Fax: 416.863.1716

Email: zweigs@bennettjones.com

Richard Swan

Tel:  416.777.7479

Fax: 416.863.1716

Email: swanr@bennettjones.com

6533868




LAX O°’SULLIVAN LISUS GOTTLIEB LLP
Barristers & Solicitors

145 King Street West

Suite 2750

Toronto, ON

M5H 1J8

Counsel to Kingsett Capital Inc.

Matthew P. Gottlieb
Tel:  416.644.5353
Fax:  416.598 3730
Email: mgottlieb@counsel-toronto.com

Andrew Winton

Tel:  416.644.5342

Fax:  416.598 3730

Email: awinton@counsel-toronto.com

Laura M. Wagner

Tel:  416.645.5076

Fax:  416.598 3730

Email: lwagner@counsel-toronto.com

LAWSON LUNDELL LLP
Barristers & Solicitors

Suite 1600 Cathedral Place
925 West Georgia Street
Vancouver, BC

V6C 312

Counsel to APL Co. Pte Ltd.

Heather M.B. Ferris

Tel: 1.604.631.9145

Fax:  1.604.694.2957

Email: hferris@lawsonlundell.com

Kimberley A. Robertson

Tel: 1.604.631.9142

Fax:  1.604.669.1620

Email: krobertson@lawsonlundell.com

LAWSON LUNDELL LLP
Barristers & Solicitors

Suite 1600 Cathedral Place
925 West Georgia Street
Vancouver, BC

V6C 312

Counsel to Shape Properties Ltd.

Heather M.B. Ferris

Tel: 1.604.631.9145

Fax:  1.604.694.2957

Email: hferris@lawsonlundell.com

DENTONS CANADA LLP
Barristers & Solicitors

77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, ON

M5K 0A1

Counsel to Carlton Cards Limited and Papyrus-Recycled

Greetings Canada Ltd.

Kenneth Kraft

Tel:  416.863.4374

Fax:  416.863.4592

Email: kenneth.kraft@dentons.com

John Salmas

Tel:  416.863.4737

Fax: 416.863.4592

Email: john.salmas@dentons.com

6533868




DENTONS CANADA LLP Robert Kennedy

Barristers & Solicitors Tel: 1.403.268.7161

850 - 2nd Street SW Fax: 1.403.268.3100

15th Floor, Bankers Court Email: robert.kennedy@dentons.com
Calgary, AB

T2P ORS

Counsel to Carlton Cards Limited and Papyrus-Recycled
Greetings Canada Ltd.

6533868




DENTONS CANADA LLP
Barristers & Solicitors

99 Bank Street, Suite 1420
Ottawa, ON

K1P 1H4

Counsel to Mead Johnson Nutrition Canada Co.

David Elliott
Tel: 1.613.783.9638
Email: david.elliott@dentons.com

Fraser Mackinnon Blair
Tel: 1.613.783.9647
Email: fraser.mackinnon.blair@dentons.com

Philip Rimer
Tel: 1.613.783.9634
Email: Philip.rimer@dentons.com

OWEN BIRD LAW CORPORATION
Barristers & Solicitors

Bentall 3, Suite 2900, 595 Burrard Street
PO Box 49130

Vancouver, BC

V7X 115

Counsel to Glentel Inc.

Jonathan L. Williams
Tel: 1.604.688.0401
Fax:  1.604.688.2827
Email: jwilliams@owenbird.com

BORDEN LADNER GERVAIS LLP
Barristers & Solicitors

1200 Waterfront Centre, 200 Burrard Street
P.O. Box 48600

Vancouver, BC

V7X 1T2

Counsel to Damco Canada Inc.

Kendall E. Andersen

Tel: 1.604.640.4078

Fax:  1.604.622.5936
Email: kandersen@blg.com

DAMCO CANADA INC.

Dennis O’Brien
Email: dennis.a.obrien@maersk.com

Jan K. Andersen
Email: jan.k.andersen@damco.com

DAMCO DISTRIBUTION CANADA INC.

Dennis O’Brien
Email: dennis.a.obrien@maersk.com

Colin Green
Email: colin.green@damco.com

Kellie Kopeck
Email: kellie.kopeck@damco.com

THORNTON GROUT FINNIGAN LLP
Barristers & Solicitors

100 Wellington Street West

Suite 3200

Toronto, ON

MS5K 1K7

Counsel to Oxford Properties Group Inc.

D.J. Miller

Tel:  416.304.0559
Fax: 416.304.1313
Email: djmiller@tgf.ca

6533868
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BRENNAN, RECUPERO, CASCIONE, SCUNGIO &
MCALLISTER, LLP

Barristers & Solicitors

362 Broadway

Providence, RI

U.S.A. 02909

Counsel to Expeditors International of Washington, Inc.
and its subsidiaries and affiliates, including Expeditors
Canada, Inc.

Thomas S. Hemmendinger

Tel: 1.401.453.2300 Ext. 106
Fax:  1.401.453.2345

Email: themmendinger@brcsm.com

DENTONS CANADA LLP
Barristers & Solicitors

77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, ON

M5K 0A1

Counsel to Canada Mortgage and Housing Corporation

Renée Brosseau
Tel: 416.863.4650
Fax: 416.863.4592

Email: renee.brosseau(@dentons.com

TORYS LLP

Barristers & Solicitors

79 Wellington St. West, 30" Floor
Box 270, TD Tower South
Toronto, ON

MS5K IN2

Counsel to The Cadillac Fairview Corporation Limited and
its affiliates

David Bish

Tel: 416.865.7353
Fax: 416.865.7380
Email: dbish@torys.com

Adam Slavens

Tel: 416.865.7333

Fax: 416.865.7380
Email: aslavens@torys.com

Lily Coodin

Tel: 416.865.7541

Fax: 416.865.7380
Email: Icoodin@torys.com

TORYS LLP

Barristers & Solicitors

79 Wellington St. West, 30" Floor
Box 270, TD Tower South
Toronto, ON

MS5K IN2

Counsel to First Capital Realty Inc.

Scott A. Bomhof

Tel: 416.865.7370

Fax: 416.865.7380
Email: sbomhof@torys.com

Jeremy Opolsky

Tel: 416.865.8117

Fax: 416.865.7380
Email: jopolsky@torys.com

THE CIT GROUP/COMMERCIAL SERVICES, INC.
201 South Tryon Street

P.O. Box 30317, 28231-1307

Charlotte, North Carolina

U.S.A. 28202

Robert W. Franklin

Director and Assistant Chief Counsel, Law
Department

Tel: 1.704.339.2975

Fax: 1.704.339.2894

Email: robert.franklin@cit.com

6533868
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MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to Hamilton Beach Brands Canada, Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

MS5H 3S1

Counsel to Spectrum Brands Canada, Inc. and Spectrum
Brands, Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to GL Creations

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

mail: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to Travelway Group Int’l Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

MS5H 3S1

Counsel to Skechers USA Canada, Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

6533868
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MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to Ginsey Industries, Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

MS5H 3S1

Counsel to Indo Count Industries Ltd.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to Asurion Canada, Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

MILLER THOMSON LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON

M5H 3S1

Counsel to Thomas, Large & Singer Inc.

Jeffrey C. Carhart

Tel: 416.595.8615

Fax: 416.595.8695

Email: jcarhart@millerthomson.com

UNITED CLEANING SERVICES LIMITED
46 Hedgedale Road

Brampton, ON
L6T 5L2

Randhir S. Garcha

Tel: 905.595.4830 Ext. 272
Fax: 905.595.4831

Email: randy.garcha@ucsl.com

6533868
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FOGLER, RUBINOFF LLP
Barristers & Solicitors

Suite 3000, P.O. Box 95
Toronto-Dominion Centre

77 King Street West

Toronto, ON

M5K 1G8

Counsel to Doral Holdings Limited and 430635 Ontario

Inc.

Vern W. DaRe

Tel: 416.941.8842

Fax: 416.941.8852
Email: vdare@foglers.com

LAVERY, DE BILLY, LLP
Barristers & Solicitors

1, Place Ville Marie, Suite 4000
Montréal, QC

H3B 4M4

Counsel to Dorel Industries Inc.

Jonathan Warin

Tel: 1.514.878.5616
Fax: 1.514.871.8977
Email: jwarin@lavery.ca

COMINAR REIT
Complexe Jules-Dallaire — T3
2820 Laurier Blvd, Suite 850
Québec City, QC

G1V 0Cl1

Manon Deslauriers

Tel: 1.418.681.6300 ext 2321

Fax: 1.418.681.2946

Email: manon.deslauriers@cominar.com

Michel Paquet
Email: michel.paquet@cominar.com

Sylvain Cossette
Email: sylvain.cossette@cominar.com

Jean Leclerc
Email: jean.leclerc@cominar.com

Gilles Hamel
Email: gilles.hamel@cominar.com

Guillaume Rouleau
Email: Guillaume.rouleau@cominar.com

CANADIAN PACIFIC RAILWAY
1100 Avenue des Canadiens-de-Montréal
Suite G3

Montréal, QC

H3B 2S2

Ken Legrand
Tel: 1.514.395.6436
Email: Ken legrand@cpr.ca

CANADIAN PACIFIC RAILWAY
Building #1, 7550 Ogdendale Road South
Calgary, AB

T2C 4X9

Cassandra Quach
Tel: 1.403.319.7016
Email: Cassandra Quach@cpr.ca

6533868
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WEIRFOULDS LLP
Barristers & Solicitors

66 Wellington Street West
Suite 4100, P.O. Box 35
Toronto-Dominion Centre
Toronto, ON

MS5K 1B7

Counsel to PCL Constructors Canada Inc.

Scott McGrath

Tel: 416.947.5038

Fax: 416.365.1876

Email: smcgrath@weirfoulds.com

WEIRFOULDS LLP
Barristers & Solicitors

66 Wellington Street West
Suite 4100, P.O. Box 35
Toronto-Dominion Centre
Toronto, ON

M5K 1B7

Counsel to PCL Construction Management Inc.

Scott McGrath

Tel: 416.947.5038

Fax: 416.365.1876

Email: smcgrath@weirfoulds.com

WEIRFOULDS LLP
Barristers & Solicitors

66 Wellington Street West
Suite 4100, P.O. Box 35
Toronto-Dominion Centre
Toronto, ON

MS5K 1B7

Counsel to Ace Bayou Corporation

Nadia Chiesa

Tel: 416.947.5084

Fax: 416.365.1876

Email: nchiesa@weirfoulds.com

MINDEN GROSS LLP
Barristers & Solicitors
145 King Street West
Suite 2200

Toronto, ON

M5H 4G2

Counsel to Menkes Property Management Services Ltd., as

agent for HOOPP Realty Inc.

Catherine Francis
Tel: 416.369.4137

Fax: 416.864.9223
Email: cfrancis@mindengross.com

MINDEN GROSS LLP
Baristers & Solicitors
145 King Street West
Suite 2200

Toronto, ON

M5H 4G2

Counsel to Primaris Reit

Catherine Francis

Tel: 416.369.4137

Fax: 416.864.9223

Email: cfrancis@mindengross.com

6533868
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McLEAN & KERR LLP
Barristers & Solicitors
130 Adelaide Street West
Suite 2800

Toronto, ON

M5H 3P5

Counsel to 20 VIC Management Inc. (on behalf of various
landlords), Morguard Investments Limited (on behalf of
various landlords), Calloway Real Estate Investment Trust
(on behalf of Calloway REIT (Hopedale) Inc., Calloway
REIT (Laurentian Inc.), Crombie REIT, Triovest Realty
Advisors Inc. (on behalf of various landlords), Brad-Lea
Meadows Limited and Blackwood Partners Management
Corporation (on behalf of Surrey CC Properties Inc.)

Walter R. Stevenson
Tel: 416.369.6602
Fax: 416.366.8571
Email: wstevenson@mcleankerr.com

Linda Galessiere

Tel: 416.369.6609

Fax: 416.366.8571

Email: lgalessiere@mcleankerr.com

Gus Camelino

Tel: 416.369.6621

Fax: 416.366.8571

Email: gcamelino@mcleankerr.com

McLEAN & KERR LLP
Barristers & Solicitors
130 Adelaide Street West
Suite 2800

Toronto, ON

M5H 3P5

Counsel to Imagine! Print Solutions Inc.

S. Michael Citak

Tel: 416.369.6619

Fax: 416.366.8571

Email: mcitak@mcleankerr.com

BORDEN LADNER GERVAIS LLP
S.ENN.C.R.L., S.R.L.

Barristers & Solicitors

1000 Rue de la Gauchetiére Ouest
Suite / Bureau 900

Montréal, QC

H3B 5H4

Counsel to Bell Canada

Francois Gagnon

Tel: 1.514.954.2553
Fax: 1.514.954.1905
Email: fgagnon@blg.com

BORDEN LADNER GERVAIS LLP
S.ENN.C.R.L., S.R.L.

Barristers & Solicitors

1000 Rue de la Gauchetiére Ouest
Suite / Bureau 900

Montréal, QC

H3B 5H4

Marc Duchesne

Tel: 1.514.954.3102

Fax: 1.514.954.1905
Email: mduchesne@blg.com

BORDEN LADNER GERVAIS LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West

Toronto, ON

MS5H 3Y4

Counsel to Razor USA LLC

Aliza Premji

Tel: 416.367.6704
Fax: F 416.682.2845
Email: apremji@blg.com

6533868
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BORDEN LADNER GERVAIS LLP
Barristers & Solicitors

Scotia Plaza

40 King Street West

Toronto, ON

MS5H 3Y4

Counsel to Bell Canada

Andrew Hodhod

Tel: 416.367.6290
Fax: 416.361.2799
Email: ahodhod@blg.com

8239959 CANADA INC.

c/o SHINDICO REALTY INC.
200-1355 Taylor Ave.
Winnipeg, MB

R3M 3Y9

Robert W. Shindleman

Tel: 1.202.474.2000

Fax:  1.202.284.7155

Email: rshindleman@shindico.com

Justin G. Zarnowski

Tel: 1.202.928.8212

Fax: 1.202.284.7155

Email: jzarnowski@shindico.com

FILLMORE RILEY LLP
Barristers & Solicitors
1700-360 Main Street
Winnipeg, MB

R3C 373

Counsel to TransX Ltd.

David J. Kroft

Tel: 1.204.957.8346

Fax: 1.204.954.0346

Email: djkroft@fillmoreriley.com

TRANSX LTD.
2595 Inkster Boulevard
Winnipeg, MB R3C 2E6

Pankaj Sharma
Tel: 1.204.631.4135
Fax:  1.204.631.4109

Email: vpfinance@transx.com

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Warner Brothers Distributing Inc.

Larry Ellis

Tel: 416.869.5406

Fax: 416.640.3004

Email: lellis@casselsbrock.com

Erin Craddock

Tel: 416.860.6480

Fax: 416.644.9324

Email: ecraddock@casselsbrock.com

CASSELS BROCK & BLACKWELL LLP
Barristers & Solcitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Solutions 2 GO Inc.

Larry Ellis
Tel:  416.869.5406
Fax:  416.640.3004

Email: lellis@casselsbrock.com

Erin Craddock

Tel: 416.860.6480

Fax: 416.644.9324

Email: ecraddock@casselsbrock.com

6533868
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CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Merchant Retail Solutions ULC

R. Shayne Kukulowicz
Tel:  416.860.6463
Fax: 416.640.3176

Email: skukulowicz@casselsbrock.com

Jane O. Dietrich

Tel: 416.860.5223

Fax: 416.640.3144

Email: jdietrich@casselsbrock.com

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Gordon Brothers Canada ULC

R. Shayne Kukulowicz
Tel:  416.860.6463
Fax: 416.640.3176

Email: skukulowicz@casselsbrock.com

Jane O. Dietrich

Tel: 416.860.5223

Fax: 416.640.3144

Email: jdietrich@casselsbrock.com

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Roots Canada Ltd.

Joseph Bellissimo
Tel:  416.860.6572
Fax: 416.642.7150

Email: jbellissimo@casselsbrock.com

Erin Craddock

Tel: 416.860.6480

Fax: 416.644.9324

Email: ecraddock@casselsbrock.com

Leonard Loewith

Tel: 416.860.6471

Fax: 416.640.3092

Email: lloewith@casselsbrock.com

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

2100 Scotia Plaza

40 King Street West

Toronto, ON

M5H 3C2

Counsel to Conair Consumer Products ULC

Joseph Bellissimo
Tel:  416.860.6572
Fax: 416.642.7150

Email: jbellissimo@casselsbrock.com

Natalie Levine
Tel: 416.860.6568
Fax: 416.640.3207

Email: nlevine@casselsbrock.com

6533868
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STIKEMAN ELLIOTT LLP
Barristers & Solicitors

5300 Commerce Court West
199 Bay Street

Toronto, ON

M5H 3C2

Counsel to Eleven Points Logistics Inc.

Daniel S. Murdoch
Tel: 416.869.5529
Fax: 416.947.0866
Email: dmurdoch@stikeman.com

Kathryn Esaw

Tel: 416.869.6820

Fax: 416.947.0866

Email: kesaw(@stikeman.com

STIKEMAN ELLIOTT LLP
Barristers & Solicitors

1155 René-Lévesque Boulevard West
Suite 4000

Montréal, QC

H3B 3V2

Counsel to Carat Canada

Guy P. Martel

Tel: 1.514.397.3163

Fax: 1.514.397.3222

Email: gmartel@stikeman.com
Danny Duy Vu

Tel: 1.514.39.6495

Fax: 1.514.397.3222

Email: ddvu@stikeman.com

SOLMON ROTHBART GOODMAN LLP
Barristers & Solicitors

375 University Avenue, Suite 701

Toronto, ON

MS5G 2J5

Counsel to ISSI Inc.

Melvyn L. Solmon

Tel: 416.947.1093 (Ext. 333)
Fax: 416.947.0079

Email: msolmon@srglegal.com

Nancy J. Tourgis
Tel:  416.947.1093 (Ext. 342)
Fax:  416.947.0079

Email: ntourgis@srglegal.com

SPORTS INDUSTRY CREDIT ASSOCIATION
245 Victoria Avenue

Suite 800

Montreal, QC

H3Z 2M6

Brian Dabarno
Tel: 1.514.931.5561 Ext: 226
Fax: 1.514.931.2896

Email: brian@sica.ca

FASKEN MARTINEAU DuMOULIN LLP
Barristers & Solicitors

333 Bay Street, Suite 2400

Bay Adelaide Centre, Box 20

Toronto, ON

MS5H 2T6

Counsel to Sobeys Capital Incorporated

Stuart Brotman

Tel: 416.865.5419

Fax: 416.364.7813

Email: sbrotman@fasken.com

6533868
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FASKEN MARTINEAU DuMOULIN LLP
Barristers & Solicitors

The Stock Exchange Tower

800 Victoria Square

Suite 3700, PO Box 242

Montréal, PQ

H4Z 1E9

Counsel to Ivanhoe Cambridge Inc.

Luc Morin

Tel: 1.514.397.5121
Fax: 1.514.397.7600
Email: Imorin@fasken.com

FASKEN MARTINEAU DuMOULIN LLP
Barristers & Solicitors

The Stock Exchange Tower

800 Victoria Square

Suite 3700, PO Box 242

Montréal, PQ

H4Z 1E9

Counsel to Canadian Pacific Railway Ltd.

Brandon Farber

Tel: 1.514.397.5179

Fax: 1.514.397.7600
Email: bfarber@fasken.com

FASKEN MARTINEAU DuMOULIN LLP
Barristers & Solicitors

The Stock Exchange Tower

800 Victoria Square

Suite 3700, PO Box 242

Montréal, PQ

H4Z 1E9

Counsel to McKesson Canada

Luc Béliveau

Tel: 1.514.397.4336

Fax: 1.514.397.7600
Email: Ibeliveau@fasken.com

Brandon Farber

Tel: 1.514.397.5179

Fax: 1.514.397.7600
Email: bfarber@fasken.com

FASKEN MARTINEAU DuMOULIN LLP
Barristers & Solicitors

The Stock Exchange Tower

800 Victoria Square

Suite 3700, PO Box 242

Montréal, PQ

H4Z 1E9

Counsel to Distribution Select, a division of Archambault
Group inc., a subsidiary of Quebecor Media Inc.

Guillaume-Pierre Michaud
Tel: 1.514.397.5264

Fax: 1.514.397.7600

Email: gmichaud@fasken.com

THE SCOTTS COMPANY LLC
14111 Scottslawn Road
Marysville, Ohio

Lewis J. Dolezal Jr.
Tel: 1.937.578.1319
Fax: 1.937.644.7568

USA 43041 Email: lewis.dolezal(@scotts.com
COTY CANADA Robert Spensieri

1255 Rte Transcanadienne Tel: 1.514.421.5066

Dorval, QC Email: robert spensieri@cotyinc.com
HOP 2V4

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Advitek Inc.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Universal Studios Canada Inc.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Nintendo of Canada, Ltd.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Thyssenkrupp Elevator (Canada) Limited

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Chad Kopach

Tel: 416.593.2985

Fax: 416.594.5437

Email: ckopach@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Optrust Retail Inc.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to bcIMC Realty Corporation

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax:  416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to PCM Sheridan Inc.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Artis Tamarack Ltd.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Hazeldean Mall LP

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax:  416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Milton Mall LP

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Penretail III Limited Partnership and Penretail
Management Ltd.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com
David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Hillside Centre I LP and Hillside Cente II LP

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to 2725312 Canada Inc. and 2973758 Canada Inc.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to Investors Group Trust Co. Ltd. as Trustee for

Investors Real Property Fund

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to 391102 B.C. Ltd.

John C. Wolf

Tel: 416.593.1221

Fax: 416.593.5437
Email: jwolf@blaney.com

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel to RPI Consulting Group Inc.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel for Direct Construction Company Limited

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel for Pelican Creations Inc.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

MS5C 3G5

Counsel for Irving Consumer Products Limited

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel for Farmer Bros. Co.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel for Transource Freightways Ltd.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON

M5C 3G5

Counsel for Mondelez Canada Inc.

Lou Brzezinski

Tel: 416.593.2952

Fax: 416.594.5084

Email: Ibrzezinski@blaney.com

Alexandra Teodorescu

Tel: 416.596.4279

Fax: 416.593.5437

Email: ATeodorescu@blaney.com

DE GRANDPRE CHAIT LLP
1000 De La Gauchetiére Street Ouest
Suite 2900

Montreal, QC

H3B 4W5

Counsel to Faubourg Boisbriand Shopping Centre Limited

Partnership

Stephen M. Raicek

Tel: 1.514.878.3215

Fax: 1.514.878.5715
Email: sraicek@dgclex.com

6533868
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DE GRANDPRE CHAIT LLP
1000 De La Gauchetiére Street Ouest
Suite 2900

Montreal, QC

H3B 4W5

Counsel to Sun Life Assurance Company of Canada

Stephen M. Raicek

Tel: 1.514.878.3215

Fax: 1.514.878.5715
Email: sraicek@dgclex.com

DE GRANDPRE CHAIT LLP
1000 De La Gauchetiére Street Ouest
Suite 2900

Montreal, QC

H3B 4W5

Counsel to Place Versailles Inc.

Stephen M. Raicek

Tel: 1.514.878.3215

Fax: 1.514.878.5715
Email: sraicek@dgclex.com

Ronald Stein

Tel: 1.514.878.3254
Fax: 1.514.878.5754
Email: rstein@dgclex.com

ROYAL BANK OF CANADA
200 Bay Street, North Tower
Toronto, ON

M57J 2J5

Livia Kolter-Held

Tel: 416.974.0356

Fax: 416.974.2217

Email: livia.kolter-held@rbc.com

Mary Arzoumanidis
Tel:  416.955.4730
Fax:  416.955.5015

Email: mary.arzoumanidis@rbc.com

CCA and B LLC

3350 Riverwood Parkway, Ste 300
Atlanta, GA

30339

U.S.A.

Hillary Gardner
Tel: 1.678.402.0947
Email: Hillary.Gardner@elfontheshelf.com

HAHN & HESSEN LLP
Barristers & Solicitors
488 Madison Avenue
New York, NY 10022
U.S.A.

Edward L. Schnitzer

Tel: 1.212.478.7215

Fax: 1.212.478.7400

Email: eschnitzer@hahnhessen.com

Joseph Orbach

Tel: 1.212.478.7396

Fax: 1.212.478.7400

Email: jorbach@hahnhessen.com

TRANSOURCE FREIGHTWAYS
620 Alford Avenue

Delta, BC

V3M 6X1

Kal Kajla
Tel: 1.604.525.0527
Email: Kal@transourcefreightways.ca

6533868
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SUTTS, STROSBERG LLP
Lawyers

1561 Ouellette Avenue
Windsor, ON

N8X 1K5

Pharmacist Representative Counsel

William V. Sasso

Tel: 1.519.561.6222

Fax: 1.866.316.5310
Email: wvs@strosbergco.com

Sharon Strosberg

Tel: 1.519.561.6244

Fax: 1.866.316.5310

Email: sharon@strosbergco.com

CROCHETIERE, PETRIN
Barristers & Solicitors

5800 boul. Louis-H. — La Fontaine
Montréal, QU

H1M 1S7

Counsel to Aliments Triumph Inc.

Alexandre Franco

Tel: 1.514.354.3645

Fax: 1.514.354.6511

Email: afranco@crochetiere-petrin.gc.ca

ALIMENTS TRIUMPH INC.
1020 Boulevard Michéle-Bohec
Blainville, QC

Patrick J. Carvell
Email: pcarvell@atriomphe.com

J7C 5L7

BENNETT JONES LLP Raj Sahni

Barristers & Solicitors Tel: 416.777.4804
One First Canadian Place Fax: 416.863.1716

Suite 3400
Toronto, ON
MS5X 1A4

Counsel to One York Street Inc. (Menkes Development
Ltd.)

Email: sahnir@bennettjones.com

CORRE PARTNERS MANAGEMENT LLC
1370 Avenue of the Americas

29th Floor

New York, New York 10019

U.S.A.

Stephen Lam

Tel: 1.646.863.7157

Fax: 1.646.863.7161

Email: steve.lam@correpartners.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Philips Electronics Ltd.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

6533868
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BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Bose Limited

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Dyson Canada Ltd.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Lego Canada Inc.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Hanesbrands Inc.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Smucker Foods of Canada Corp. / Corp. de

Produits Alimentaires Smucker du Canada

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

6533868
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BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Vita-Mix Corporation

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Moore Canada Corporation d/b/a RR Donnelley

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Nestlé Canada Inc.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Funai Corporation Inc.

Linc Rogers

Tel: 416.863.4168

Fax: 416.863.2653

Email: linc.rogers(@blakes.com

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Medela Canada Inc.

Aryo Shalviri

Tel: 416.863.2962

Fax: 416.863.2653

Email: aryo.shalviri@blakes.com

6533868
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BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to Northwest Plaza Ltd.

Joseph Grignano

Tel: 416.863.4025

Fax: 416.863.2653

Email: joseph.grignano@blakes.com

BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON

MS5L 1A9

Counsel to ASM Capital V, L.P.

Milly Chow

Tel: 416.863.2594

Fax: 416.863.2653

Email: milly.chow@blakes.com

ASM CAPITAL V, L.P.
7600 Jericho Turnpike
Suite 302

Woodbury, NY 11797
U.S.A.

Douglas Wolfe

Tel: 1.516.422.7102

Fax: 1.516.422.7118

Email: DWolfe@asmecapital.com

GOWLING LAFLEUR HENDERSON LLP
Barristers & Solicitors

1 First Canadian Place

100 King St. West, Suite 1600

Toronto, ON

M5X 1G5

Counsel to Fiera Properties Limited

Clifton P. Prophet

Tel: 416.862.3509

Fax: 416.862.7661

Email: clifton.prophet@gowlings.com

Frank Lamie

Tel: 416.862.3609

Fax: 416.862.7661

Email: frank.lamie@gowlings.com

BURCHELLS LLP
Barristers & Solicitors
1801 Hollis St., Suite 1800
Halifax, NS

B3J 3N4

Counsel to Halifax 1658 Bedford Highway Inc.

David Hutt

Tel: 1.902.442.8373
Fax: 1.902.420.9326
Email: dhutt@burchells.ca

AIRD & BERLIS LLP
Barristers & Solicitors
181 Bay St., Suite 1800
Toronto, ON

M5J 2T9

Counsel to CompuCom Systems, Inc. and CompuCom

Canada Co.

D. Robb English

Tel: 416.865.4748

Fax: 416.863.1515

Email: renglish@airdberlis.com

6533868
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AIRD & BERLIS LLP
Barristers & Solicitors
181 Bay St., Suite 1800
Toronto, ON

M5J 2T9

Counsel to RSP Architects, Ltd.

Ian Aversa

Tel: 416.865.3082

Fax: 416.863.1515

Email: iaversa@airdberlis.com

Jeremy Nemers

Tel: 416.865.7724

Fax: 416.863.1515

Email: jnemers@airdberlis.com

AIRD & BERLIS LLP
Barristers & Solicitors
181 Bay St., Suite 1800
Toronto, ON

M5J 2T9

Counsel to CREIT

Steven Graff

Tel: 416.865.7726

Fax: 416.863.1515

Email: sgraff@airdberlis.com

EVOLUTION LIGHTING, LLC
16200 NW 59th Ave, Suite 101
Miami Lakes, FL 33014

U.S.A.

Mitch Mossman

Tel: 1.786.533.1807 Ext. 246

Fax: 1.305.558.8027

Email: mitchm@evolutionlightingllc.com

DEPARTMENT OF JUSTICE
Ontario Regional Office

130 King Street West, Suite 3400
Toronto, ON

M5X 1K6

Counsel to Attorney General of Canada in Right of Canada

Diane Winters

Tel: 416.973.3172

Fax: 416.973.0810

Email: Diane.Winters(@justice.gc.ca

Andrew D. Kinoshita
Tel: 416.973.9337
Fax: 416.973.0810
Email: andrew .kinoshita@justice.gc.ca

SEAPORT GLOBAL HOLDINGS LLC
360 Madison Avenue, 22nd Floor

New York, NY 10017

U.S.A.

NORTON ROSE FULBRIGHT CANADA LLP
Barristers & Solicitors

Royal Bank Plaza, South Tower, Suite 3800

200 Bay Street, P.O. Box 84

Toronto, ON

MS5J 274

Scott Friedberg

Tel: 1.212.616.7728

Cell: 1.917.913.4281

Email: SFriedberg@theseaportgroup.com
Alan Merskey

Tel: 416.216.4805

Fax: 416.216 3930

Email: alan.merskey@nortonrosefulbright.com

Evan Cobb

Tel: 416.216.1929

Fax: 416.216 3930

Email: evan.cobb@nortonrosefulbright.com

6533868
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NORTON ROSE FULBRIGHT CANADA LLP
Barristers & Solicitors

Suite 1500, 2828 Laurier Boulevard

Québec, QC

G1V 0B9

Counsel to Cominar Real Estate Investment Trust

Christian Roy

Tel: 1.418.640.5028

Fax: 1.418.640.1500

Email: christian.roy@nortonrosefulbright.com

PALIARE ROLAND ROSENBERG ROTHSTEIN
LLP

Barristers & Solicitors

155 Wellington Street West

35" Floor

Toronto, ON

M5V 3H1

Counsel to Microsoft Corporation

Lindsay Scott

Tel: 416.646.7442

Fax: 416.646.4301

Email: lindsay.scott@paliareroland.com

FARRIS, VAUGHAN, WILLS & MURPHY LLP
Barristers & Solicitors

200 - 700 W Georgia Street

Vancouver, BC

V7Y 1B3

Counsel to Claims Recovery Group LLC

David E. Gruber

Tel: 1.604.661.9361
Fax: 1.604.661.9349
Email: dgruber@farris.com

Arden Beddoes

Tel: 1.604.661.9380

Fax: 1.604.661.9349
Email: abeddoes@farris.com

CLAIMS RECOVERY GROUP LLC

Rob Axenrod
Email: TargetCanadaNotices(@claimsrecoveryllc.com

CLARK WILSON LLP
Barristers & Solicitors
900-885 West Georgia Street
Vancouver, BC

Vo6C 3H1

Counsel to Narland Properties (Haney) Ltd.

Christopher Ramsay
Tel: 1.604.643.3176
Fax: 1.604.687.6314
Email: cjr@cwilson.com

Katie G. Mak

Tel: 1.604.643.3105
Fax: 1.604.687.6314
Email: kem@cwilson.com

DAVPART INC.

4576 Yonge Street, Suite 700
Toronto, ON

M2N 6N4

Landlord to Target Store T3560, located at Lindsay Square,
401 Kent Street West

Karen Citron

Tel: 416.222.3010

Fax: 416.222.3013
Email: citronk@davpart.com

6533868
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LIQUIDITY SOLUTIONS, INC.
One University Plaza, Suite 312
Hackensack, NJ 07601

Michael Handler
Tel: 1.201.968.0001
Fax: 1.201.968.0010

U.S.A. Email: mhandler@liquiditysolutions.com and
Isi@liquiditysolutions.com
TORKIN MANES LLP S. Fay Sulley

Barristers & Solicitors

151 Yonge Street, Suite 1500
Toronto, ON

MS5C 2W7

Counsel to Springs Window Fashion LLC

Tel: 416.777.5419
Fax: 1.888.587.5769
Email: fsulley@torkinmanes.com

Jeffrey Simpson

Tel: 416.777.5413

Fax: 1.888.587.9143

Email: jsimpson@torkinmanes.com

ALLUVIUM PARTNERS LLC
28 West 44th Street, 16" Floor
New York, NY 10036

U.S.A.

Darren F. Yulfo

Tel: 1.212.882.1866

Fax: 1.212.882.1867

Email: dyulfo@alluviumpartnersllc.com

UNIQUE INDUSTRIES, INC.
4750 League Island Blvd.
Philadelphia, PA

USA, 19112-1222

Michael Dougherty
Tel: 1.215.218.7794
Email: mdougherty@favors.com

Glenn Wattenmaker
Tel: 1.215.218.7704
Email: gwattenmaker@favors.com

FARMER BROS. CO.
20333 S. Normandie Avenue

Torrance, CA
USA, 90502

Colleen A. Brooks

Tel: 1.310.787.5393

Fax: 1.310.787.5376

Email: cbrooks@farmerbros.com

KELLY SANTINI LLP
Barristers & Solicitors

160 Elgin Street, Suite 2401
Ottawa, ON K2P 2P7

Counsel to Lozier Corporation

Rick Brooks

Tel: 1.613.238.6321 Ext.248
Fax: 1.613.233.4553

Email: rbrooks@kellysantini.com

KELLY SANTINI LLP
Barristers & Solicitors

160 Elgin Street, Suite 2401
Ottawa, ON K2P 2P7

Counsel to Lozier Store Fixtures, LLC

Rick Brooks

Tel: 1.613.238.6321 Ext.248
Fax: 1.613.233.4553

Email: rbrooks@kellysantini.com

6533868
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SPARK LLP

Barristers & Solicitors

169 King Street East, Third Floor
Toronto, ON MS5A 1J4

Counsel to Helen of Troy LP

Jeffrey Rosekat
Tel:  416.639.2151
Fax:  647.490.4888

Email: jeff@spark.law

SPARK LLP

Barristers & Solicitors

169 King Street East, Third Floor
Toronto, ON MS5A 1J4

Counsel to Kaz Canada Inc.

Jeffrey Rosekat
Tel:  416.639.2151
Fax:  647.490.4888

Email: jeff@spark.law

SPARK LLP

Barristers & Solicitors

169 King Street East, Third Floor
Toronto, ON MS5A 1J4

Counsel to Kaz Far East Ltd.

Jeffrey Rosekat
Tel:  416.639.2151
Fax:  647.490.4888

Email: jeff@spark.law

SPARK LLP

Barristers & Solicitors

169 King Street East, Third Floor
Toronto, ON MS5A 1J4

Counsel to Idelle Labs Ltd.

Jeffrey Rosekat
Tel:  416.639.2151
Fax:  647.490.4888

Email: jeff@spark.law

First Capital

3350 Riverwood Parkway, Suite 1750
Atlanta, GA 30339

U.S.A.

Counsel to Tara Toy Corp.

Kim Withrow
Tel: 1.678.594.5900
Email: kwithrow@firstcapital.com

Vicki Heller
Tel: 1.678.594.5900
Email: vheller@firstcapital.com

Lance Baker
Tel: 1.954.557.5050
Email: Lbaker@firstcapital.com

First Capital

3350 Riverwood Parkway, Suite 1750
Atlanta, GA 30339

U.S.A.

Counsel to Miken Clothing

Kim Withrow
Tel: 1.678.594.5900
Email: kwithrow@firstcapital.com

Vicki Heller
Tel: 1.678.594.5900
Email: vheller@firstcapital.com

Lance Baker
Tel: 1.954.557.5050
Email: Lbaker@firstcapital.com

6533868
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GOLDMAN SLOAN NASH & HABER LLP
Barristers & Solicitors

480 University Avenue, Suite 1600

Toronto, ON M5G 1V2

Counsel to Virginia Johnson Lifestyle Ltd.

Michael Rotsztain

Tel: 416.597.7870

Fax: 416.597.3370
Email: rotsztain@gsnh.com

Periscope, Inc.

921 Washington Avenue South
Minneapolis, MN 55415
U.S.A.

Aaron Martin
Tel: 1.612.399.0417
Email: amartin@periscope.com

Virginia Hines
Tel: 1.612.399.0410
Email: vhines@periscope.com

Periscope Canada, Inc.

921 Washington Avenue South
Minneapolis, MN 55415
U.S.A.

Aaron Martin
Tel: 1.612.399.0417
Email: amartin@periscope.com

Virginia Hines
Tel: 1.612.399.0410
Email: vhines@periscope.com

Primeshares World Markets / VonWin Capital
261 Fifth Avenue, 22nd Floor

New York, NY 10016

U.S.A.

Neil Desai

Tel: 1.212.889.3088

Fax: 1.212.889.2232
Email: nd@primeshares.com

Coface North America Insurance Company
50 Millstone Road

Bldg 100, Suite 360

East Windsor, NJ 08520

U.S.A.

Amy Schmidt
Tel: 1.609.469.0459
Email: amy schmidt@coface.com

Rapid Displays Inc. Karen Teel
4300 West 47th Street Tel: 1.773.843.7870
Chicago, IL 60632 Fax: 1.773.927.0975
U.S.A. Email: kteel@rapiddisplays.com
Brian L. Greenburg
Tel: 1.773.927.5000
Fax: 1.773.927.1091
Email: bgreenburg@rapiddisplays.com
R S P ARCHITECTS Pat Parrish

1220 Marshall Street N.E
Minneapolis, MN 55413
U.S.A.

Email: pat.parrish@rsparch.com

Tel: 1.612.677.7100
Fax: 1.612.677.7499

6533868
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BEAUWARD SHOPPING CENTRES LTD.

430, Arthur-Sauvé boulevard, Bureau 6010
Saint-Eustache, QC J7R 6V7

Nathalie Parent

Tel: 1.450.473.6831 Ext. 203
Fax: 1.450.473.2184

Email: nparent@beauward.com

Richard Hamelin

Tel: 1.450.473.6831 Ext. 202
Fax: 1.450.473.2184

Email: rhamelin@beauward.com

MCMILLAN LLP Wael Rostom

Barristers & Solicitors Tel: 416.865.7790

Brookfield Place Fax: 416.865.7048

181 Bay Street, Suite 4400 Email: wael.rostom@mcmillan.ca
Toronto, ON

M5J 2T3

MCMILLAN LLP Daniel Shouldice

Barristers & Solicitors Tel: 1.778.328.1497

Royal Centre Fax: 1.604.685.7084

1055 West Georgia Street
Suite 1500, PO Box 11117
Vancouver, BC

V6E 4N7

Email: daniel.shouldice@mcmillan.ca

AMERICAN TEXTILE CO.
RIDC Riverplace

10 North Linden Street
Duquesne, PA 15110

U.S.A.

Scott Neil

Tel: 1.412.948.1020 Ext.263
Fax: 1.412.948.1002

Email: sneil@americantextile.com

BOBILA WALKER LAW LLP
Barristers & Solicitors

First Canadian Place

100 King Street West, Suite 5600
Toronto, ON M5X 1C9

Counsel to M.E.T.R.O. (Manufacture, Export, Trade,
Research Office) Incorporated / Kerson Invested Limited

Maria Bobila

Tel: 416.847.1859

Fax: 416.644.8801

Email: maria@bobilawalkerlaw.com

JEFFERIES LEVERAGED CREDIT PRODUCTS,

LLC

520 Madison Avenue
New York, NY 10022
U.S.A.

Richard Dalessio
Tel: 1.212.284.2300
Email: rdalessio@jefferies.com

Michael Richards
Tel: 1.212.708.2826
Email: mrichards@)jefferies.com

Jay Sommer
Tel: 1.212.708.2822
Email: jsommerl@jefferies.com

6533868
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LOWENSTEIN SANDLER LLP
Barristers & Solicitors

1251 Avenue of the Americas, 19th Floor
New York, NY 10020

U.S.A.

Bruce S. Nathan

Tel: 1.212.204.8686

Fax: 1.973.422.6851

Email: bnathan@lowenstein.com

David M. Banker

Tel: 1.212.204.8692

Fax: 1.973.422.6863

Email: dbanker@lowenstein.com

CENTERBRIDGE PARTNERS, L.P.
375 Park Avenue, 12th Floor

New York, NY 10152

U.S.A.

Tim Denari
Tel: 1.212.672.4457
Email: tdenari@centerbridge.com

HYUNDAI MERCHANT MARINE (AMERICA), INC.

222 W. Las Colinas Boulevard
Suite 700

Irving, TX 75039

U.S.A.

Sook H. Lee

Tel: 1.972.501.1154
Fax: 1.972.501.1281
Email: agshl@hmm?21.com

KATTEN MUCHIN ROSENMAN LLP
Barristers & Solicitors

575 Madison Avenue

New York, NY 10022-2585

U.S.A.

Counsel to Banc of America Credit Products Inc.

Darius J. Goldman

Tel: 1.212.940.6355
Fax: 1.973.422.6851
Email: dg@kattenlaw.com

Jessica Chue

Tel: 1.212.940.6793

Fax: 1.212.940.8776

Email: jessica.chue@kattenlaw.com

BANC OF AMERICA CREDIT PRODUCTS INC.

c/o Bank of America Merrill Lynch
Bank of America Tower — 3rd Floor
One Bryant Park

New York, New York 10036
U.S.A.

Ryan Weddle
Tel: 1.646.855.7450
Email: ryan.weddle@baml.com

Esther Chung
Tel: 1.646.855.7450
Email: esther.chung@baml.com

Ante Jakic
Tel: 1.646.855.7450
Email: ante.jakic@baml.com

Andra Bratu
Tel: 1.646.855.7450
Email: andra.c.bratu@baml.com

6533868
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TD BANK GROUP

Legal Department

66 Wellington Street West
TD Tower, 15th Floor
Toronto, Ontario M5K 1A2

Teresa Walsh
Tel: 416.307.7833
Email: Teresa.Walsh@td.com

KLEIN LAWYERS LLP
Barristers & Solicitors
400-1385 West 8th Avenue
Vancouver, BC V6H 3V9

Counsel to Nelly Changsek Ku de Com

Karalyn Moore

Tel: 1.604.874.7171

Fax: 1.604.874.7180

Email: kmoore@callkleinlawyers.com

BLAKELEY LLP
Barristers & Solicitors
54 W. 40" Street
New York, NY 10018
U.S.A.

Counsel to Activa Leisure

Ruth Fagan

Tel: 1.929.272.7566

Fax: 1.949.260.0613

Email: rfagan@blakeleyllp.com

SUNHAM HOME FASHIONS, LLC
136 Madison Avenue

New York, NY 10016

U.S.A.

Arthur Courbanou

Tel: 1.212.695.1218 Ext.1160

Fax: 1.267.295.2021

Email: arthurcourbanou@sunham.com

SVITLANA BURLAKOVA
2223 Glenwood School Drive
Burlington, ON

L7R 3R4

Svitlana Burlakova
Tel: 289 981 8148
Email: burlakov87@gmail.com

CLIFFORD CHANCE US LLP
31 West 52nd Street

New York, NY 10019

U.S.A.

Counsel to Citigroup Financial Products Inc.

Timothy Bennett
Tel: 1.212.878.3235
Email: timothy.bennett2@cliffordchance.com

CITIGROUP FINANCIAL PRODUCTS INC.

390 Greenwich Street
New York, NY 10013
USA

Bryan Magliaro
Tel: 1.212.723.6064
Email: bryan.magliaro@citi.com

Kenneth Keeley
Tel: 1.212.723.6501
Email: kenneth.keeley@citi.com

6533868
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HER MAJESTY THE QUEEN IN RIGHT
OF THE PROVINCE OF BRITISH COLUMBIA
Ministry of Justice

PO Box 9289, Station Provincial Government
Victoria, BC V&8W9J7

Heather Wellman

Tel: 1.250.356.8434

Fax: 1.250.387.0700

Email: Heather.Wellman@gov.bc.ca

Aaron Welch

Tel: 1.250.356.8589

Fax: 1.250.387.0700

Email: Aaron.Welch@gov.bc.ca

LERNERS LLP
130 Adelaide Street West, Suite 2400
Toronto, ON MS5H 3P5

Counsel to Amskor Corporation

Domenico Magisano

Tel: 416.601.4121

Fax: 416.601.4123

Email: dmagisano@lerners.ca

CONTRARIAN CAPITAL MANAGEMENT, L.L.C.

411 West Putnam Avenue, Suite 425
Greenwich, CT 06830

Keith McCormack
Tel: 1.203.862.8270
Email: kmccormack@contrariancapital.com.

U.S.A.

Kimberly Gianis

Tel: 1.203.862.8250

Fax: 1.203.629.1977

Email: keianis(@contrariancapital.com
LERNERS LLP Domenico Magisano

130 Adelaide Street West, Suite 2400
Toronto, ON MS5H 3P5

Counsel to Amskor Corporation

Tel: 416.601.4121
Fax: 416.601.4123
Email: dmagisano@lerners.ca

BOWERY INVESTMENT MANAGEMENT, LLC
1325 Avenue of the Americas, 28th Floor

New York, New York 10019

U.S.A.

Bradley Max
Tel: 1.212.259.4318
Email: BMax@boweryim.com

FARALLON CAPITAL MANAGEMENT LLC
One Maritime Plaza Suite 2100

Michael Linn
Tel: 1. 415.421.2132

San Francisco CA 94111 Email: mlinn@farcap.com
U.S.A.
PUSHOR MITCHELL LLP Alf Kempf

301 - 1665 Ellis Street
Kelowna, BC V1Y 2B3

Tel: 1.250.869.1215
Email: Kempf@pushormitchell.com

UBISOFT

625 3rd Street

San Francisco, CA 94107
U.S.A.

Lauren Jaques

Tel: 1.415.571.2125

Fax: 1.415-728-9483

Email: lauren.jaques@ubisoft.com

6533868
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BORDEN LADNER GERVAIS LLP
S.ENN.C.R.L., S.R.L.

Barristers & Solicitors

1000 Rue de la Gauchetiére Ouest
Suite / Bureau 900

Montréal, QC

H3B 5H4

Counsel to LeapFrog Canada, Inc.

Marc Duchesne

Tel: 1.514.954.3102

Fax: 1.514.954.1905
Email: mduchesne@blg.com

Andrew Hodhod

Tel: 1.514.954.3140
Fax: 1.514.954.1905
Email: ahodhod@blg.com

PACIFIC CYCLE, INC.
4902 Hammersley Road
Madison, WI 53711
U.S.A.

Counsel to Pacific Cycle, Inc. and Dorel Industries Inc.

Robert Silvis
Tel: 1.608.268.8330
Email: BSilvis@Pacific-Cycle.com

BELLUS CAPITAL MANAGEMENT, LLC
299 Park Ave

New York, NY 10171

U.S.A.

Jim Cullinane
Tel: 1.212.763.5645
Email: jcullinane@belluscapital.com

AIRD & BERLIS LLP
Barristers & Solicitors
181 Bay St., Suite 1800
Toronto, ON

M5J 2T9

Counsel to Discovery Harbour Shopping Centre Ltd.

Miranda Spence

Tel: 416.865. 3414

Fax: 416.863.1515

Email: mspence@airdberlis.com

AIRD & BERLIS LLP
Barristers & Solicitors
181 Bay St., Suite 1800
Toronto, ON

M5J 2T9

Steven Graff

Tel: 416.865.7726

Fax: 416.863.1515

Email: sgraff@airdberlis.com

Miranda Spence

Tel: 416.865. 3414
Counsel to Northwest Realty Inc. Fax:  416.863.1515
Email: mspence@airdberlis.com
DISTRESSED RESEARCH AND TRADING Paul S. Berg
ARGO PARTNERS Tel: 212.643.5457
12 West 37th Street, 9th Floor Fax: 212.643.6401
New York, NY 10018 Email: paul@argopartners.net

US.A.

DRUM CAPITAL MANAGEMENT
107 Elm Street, 10" Floor

Stamford, CT 06902

U.S.A.

Edwin K. Camson

Tel: 203.391.7557

Fax: 203.391.7545

Email: Camson@drumcapital.com

6533868
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BLANEY MCMURTRY LLP
Barristers & Solicitors

2 Queen Street East

Suite 1500

Toronto, ON MS5C 3G5

Counsel to Capital Brands Inc.

David T. Ullmann

Tel: 416.596.4289

Fax: 416.594.2437

Email: dullmann@blaney.com

DICKINSON WRIGHT LLP
199 Bay Street

Suite 2200, Box 447
Commerce Court Postal Station
Toronto, ON MS5L 1G4

Counsel to Fruits & Passion Boutiques Inc.

Lisa S. Corne

Tel: 416.646.4608

Fax: 416.865.1398

Email: Icorne@dickinsonwright.com

DICKINSON WRIGHT LLP
199 Bay Street

Suite 2200, Box 447
Commerce Court Postal Station
Toronto, ON MS5L 1G4

Counsel to Lou Pharma Corp. and Naser Ghasemlou
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Court File No. CV-15{10832-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES', CREDITORS
ARRANGEMENT ACT, R S.C. 1985, . C-36, AS AMFNDED |
AND IN THE MATTER |OF A FLAN OF CON%ROMISE OR ‘
ARRANGEMENT OF J{ARGET CANADA CO., TARGET
CANADA HEALTH CO., TARGET CANADA MOBILE GP CO|,
TARGET CANADA PHARMACY (BC) CORP., TARGET
CANADA PHARMACY (ONTARIO) CORP., TARGET CANADA,
PHARMACY CORP., TARGET CANADA PHARMACY (SK)
CORP., and TARGET CANADA PROPERTY LLC (the
"Applicants") : L

AFFIDAVIT OF CHARLES SCERBO

I, CHARLES SCERBO, of the City of Winnipeg, Provincs of Manitoba, MAKE
:
OATH AND SAY: i | 3
e

1. "1 am a licensed Manitoba pharmacist. 1 am an officer, director land majorify
shareholder of Charles Scerbo Dmigs Ltd., a Winnipeg corporation which owned and
oparatad Ta;rgct Pharmacy T3682 lo‘catad m Winnipeg, Mamtobci ¥ am a! Cla:mam 111:
th.e Claims Adjudication Process. 1 was a board member and; }ﬂﬂﬂ-pl‘&?ld@ﬂt of the
Pharmacy Franchisee Association of Canada (“PFAC”) until 1 reSIgned fm[L PFAC on
August 31, 2016, After my resignation from PFAC, 1 remained iIi}TI()lVﬂd in tht: ongoing
conduct of these proceedings by continuing to consult with Pbmaciat Repi;resentaﬂvé

Counsel together with several other regional representatives o .‘PF‘AC* As:s!usc.h, I have

personal knowledge of the matters to which I hereinafier depose, ‘unless‘js?tated to be

1
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based upon information and belief, in which case I state the source of my information

and believe it to be true. }

‘ |
2. This affidavit is supplementary to and re-affirms my aﬁid}awt SWOIT

|
November 17, 2016. {

| |
3. I have consulted and pxovidch instructions to Pharmacisl;‘t'Repr&s&ntaﬁhre Counsel
throughout these proceedings and T Have continued to consult With th'maoﬁl

Representative Counsel to the present date.

4, I aim informed by Phaxmamst Representative Counsel tl}at 53 Franchisees setiled
their claims on or before September 14 2016. Ihave been advised by Pharlmamst
Representative Counsel that the total amount imitially allowed by Momtor in the Notices
of Revision or Disallowance for these 53 Franchisees totalled apprommately $11,786,135

and the Offers to Settle and Rewsed Offers to Settle were acoepteh by the 53 Franchisees

5. | have been advised by #mmmst Representative Cm}msel that fal]omg the

in the amount of $15,137,666. ‘

Dctobe;r 35, 2016 Ruling of the Claims Officer and as a result of hmher nagotlauons

between the Monitor and Counsel, an additional 22 Pharmacy ,i‘[?ramhiséq Claims were
3 i
settled in December 2016 and January 2017 in the approximate atount of $41397,039.

P

6. It was an express term of these setilements that the Targﬁt Canada Entities will

L
b
b
I

contribute a total of $1 million to the approved fees and expenses of Cﬂrnsel otherwise

owing by the Franchisees under the February 12, 2016 order.
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7. Pharmacist Representative Counsel was initially instructed by 26 [Franchisees to

appeal the Rulings of the Claims Officer, and one Frapchisee (T Pharmacy jﬁ.,td.) retained
separate counsel for the appeal. As noted above, 22 Franchisees settled pricariw the appeal
heating on Febroary 23, 2017. My own claim was one of the four unsettled claims as of

February 23, 2017.

8. On February 23, 2017, the Honourable Regional Senior [Justice Mrawetz heard
| |
-the appéalﬁ on behalf of the four unsettled Pharmacy Franchisees represented by Counsel

and one claim by T Pharmacy Lid, as represented by Stavros Ghvrilidis.

9. On May 19, 2017, the Honourable Regional Senior Justice Morawetz released his
endorsement Target Canada Co. (Re), 2017 ONSC 2595 dismissing all of the appeals.

10. Follow;ving the dismissal of the appeal, four of the remaini%g claims, including my
own, we:m settled, for the amount of $302,636. As of the date of tlns afﬁdav;t I have been
advised by Pharmacist Representative Coungel that T Pharmahr Ltd.’s cltium is the only

one that reroaing outstanding,

11.  The total settled claims are as folinws:

Group| Settled ‘ Amouypt
1 53 Pharmacy Franchisees | 315 137,666.00
2 22 Pharmacy Franchisees (approx.) - Pre-Appeal $ 4,397,030.00
3 4 Pharmacy Franchisees (approx.) - Post-Appeal 3 302.636.00
Total (Approximate) $19,537,341.00
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‘ | ;
12. T have reviewed the affidavits of Harvey T. Strosberg, Q.C., Josie Paisi of BDO
Canada LLP, Robert M. Macdonald of MRM Consulting and Jan Manning of Edward &

Mamning LLP, and 1 agree with their contents.

13.  This affidavit is swom in support of a motion for:

()

(b)

(©)

SWORN BEFORE ME at the City of )

“Winnig eg, N |/
M ol | % CHARI SCHRBO

#1534692

",

1
1

NOT E WP

An Order approving the fees and disbursements of ' Pharmagist

‘t;

' | l '
Representative Counsel, including those of its @&pé’tﬂ and adjvisors, and

taxes thereon (“Fees™); ‘ : ‘

An Order for final payment of Fees; and

Such further and cntherérclief as this Court may deem just.

in.  the Province of )

this 6th day of S@ptmpber, )

)

" mamy PUBLEE Py A K
%M:-Mwuw ey i i

MY PP OINTHANT
RE
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Court File No. CV-15-10832-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE DENNIS O’CONNOR, ) FRIDAY, THE 24TH
)
CLAIMS OFFICER ) DAY OF JUNE, 2016

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET
CANADA PHARMACY (BC) CORP., TARGET CANADA
PHARMACY (ONTARIO) CORP., TARGET CANADA PHARMACY
CORP., TARGET CANADA PHARMACY (SK) CORP., and TARGET
CANADA PROPERTY LLC (the “Applicants”)

ORDER

(Common Issue #4 and Revised Litigation Timetable)

THIS HEARING, pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985,
c. C-36 and the Order of Regional Senior Justice Morawetz dated February 12, 2016 in the

above-referenced proceedings was heard this day by teleconference.

ON READING the Common Issues List attached as Schedule “A” to my order dated May
3, 2016 (the “Common Issues List”), my order of June 14, 2016, the report of BDO dated May
31, 2016 and filed by Pharmacist Representative Counsel on June 17, 2016 (the “BDO Report”),
the submissions of the Monitor filed June 21, 2016, and on hearing submissions from counsel to

the Monitor and Pharmacist Representative Counsel:

263



2

1. THIS COURT ORDERS that Issues 4(i) and 4(ii) on the Common Issues List shall be
answered in the affirmative such that Issue 4 is hereby fully and finally resolved without the need

for any further adjudication.

2 THIS COURT ORDERS that the Monitor shall not be required to file any evidence in

respect of Issue 4.

8l THIS COURT ORDERS that nothing in this Order shall restrict the parties from making
reference to the BDO Report for any purpose with respect to the remaining Common Issues in
these proceedings or any individual adjudications which may follow the determination of the

Common Issues.

4, THIS COURT ORDERS that the procedural timetable set out at Schedule “A” of the
Claims Officer’s Order (Pharmacist Claims Dispute Timetable for Remaining Common Issues)
of June 14, 2016 shall be deleted and is hereby replaced by the revised and amended timetable

attached as Schedule “A” hereto.
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Schedule “A”

REVISED SCHEDULE FOR CONTINUED PROCEEDING

Date - Action

Monitor to deliver affidavit evidence with respect to Common Issues 7

June 28 and 6 (if necessary)

Pharmacist Representative Counsel to deliver evidence, including

Julyal expert evidence, in response to Monitor’s evidence
July 19 Monitor to deliver reply evidence, including expert evidence
July 27 Opening submissions to be exchanged

August2to 5 Hearing with respect to Common Issues 7 and 6 (if necessary)
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Court File No.: CV-15-10832-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET
CANADA HEALTH CO., TARGET CANADA MOBILE GP
CO., TARGET CANADA PHARMACY (BC) CORP,
TARGET CANADA PHARMACY (ONTARIO) CORP.,
TARGET CANADA PHARMACY CORP.,, TARGET
CANADA PHARMACY (SK) CORP., AND TARGET
CANADA PROPERTY LLC (THE “APPLICANTS")

RULING

Alan Mark, Francy Kussner, Jesse Mighton — Goodmans L L P (counsel to the Monitor)

William V. Sasso, Sharon Strosberg — Sutts, Strosberg L L P (Phar macist Representative
Counsdl)

Stephen Ferguson —Alvarez & Marsal Canada Inc. (the Monitor)

Shawn Irving, Christine Jackson — Osler Hoskin Harcourt LL P (counsel to the Target
Canada Entities)

Stavros Gavrilidis— Pharmacist Franchisee Representative
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| ntr oduction

1 On February 12, 2016 R.S.J. Morawetz appointed me as a Claims Officer to determine
the validity and amount of the Pharmacy Franchisee Claims under the Claims Procedure Order
he had made in this CCAA proceeding.*

2. Justice Morawetz directed me to implement a summary process for the resolution of each
disputed claim by identifying and limiting to the extent possible common issuesin dispute.

3. On May 3, 2016, | made an Order setting out the Final List of Common Issues Applicable

to the Pharmacy Franchisees' Claims. The list of Common Issues is attached as Schedule A to

this Ruling.
4, This Ruling addresses Common Issues 1, 2, 3, 5 and 8(a).
5. For the reasons | set out below, | have found that:

@ The Franchisors are entitled to damages in the amount required to place them in the
position they would have occupied, had the Franchisor performed the Franchise

Agreements in the manner least burdensome to it.

(b) The least burdensome manner of performance would have been for the Franchisor to
terminate each Franchise pursuant to the early termination clause in the relevant

Franchise Agreements.

(© There is some lack of clarity as to the operation of the sixty day notice period required by
the termination clause. The Franchise Agreements could be read either as: (i) permitting

the Franchisor to give notice only after the expiry of three years from the date the

! Capitalized terms herein have the meaning referred to in the Common Issues List attached hereto as Schedule A.
However, for readability, | will often refer to TCC Pharmacy as the Franchisor and the Pharmacist Franchisees as
the Franchisees. Where reference is made to the Company’s Creditor’s Arrangement Act, R.S.C., 1985, c. C-36
(“CCAA") proceedings, capitalized terms shall be the meanings as defined in the Initial Order dated January 15,
2015, the Claims Procedure Order, or other orders or documents referenced in the proceedings unless otherwise
defined.
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relevant pharmacy opened, with the termination taking effect sixty days thereafter; or (ii)
permitting the Franchisor to give notice sixty days prior to the expiry of three years from
the date of the pharmacy opening, such that the termination would take effect on that
date. | am prepared to receive further evidence from the parties with respect to this

narrow issue, before deciding which interpretation should prevail.

With one possible exception, | conclude that the answers to Issues 2 and 3 are in the
negative. However, | am prepared to consider further evidence directed solely at the
issue as to whether or not the Franchisor's exercise of its rights under the early
termination clause of the Franchise Agreements was fettered by a duty of good faith as a
result of interactions between the parties in respect of the EBIT Support Program (as
defined in the Factum of the Monitor) introduced after the Franchisees were operating
under the Franchise Agreements.

With respect to the types of expenses listed under Issue 5, | find that they are generaly
not recoverable. | am prepared to hear additional submissions as to whether or not a
limited category of expenses should be recoverable. This category is limited to any
expenses that the Franchisees have in fact incurred a result of the disclaimer of the
Franchise Agreements, but that they would not have had to incur had the Franchisor

terminated the Franchise Agreements after three years, pursuant to Section 12.1.

The Franchisees are not entitled to any Rebates,® other than as provided for in the
Franchise Agreement and the Disclosure Documents. The Franchisees are not entitled to

further disclosurein this regard.

2| use the term “Rebates’, as it is defined in the Franchise Agreements, to mean “all payments, profits, rebates,
discounts, advantages, goods, commissions, incentives, or other allowances or benefits ... which Franchisor and/or
its Affiliates may earn or be granted by suppliersrelated, directly or indirectly, to the sale of products and services to
Franchisee.”
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Facts

@ Background

6. Schedule A sets out a useful summary of the relationship between TCC Pharmacy as
Franchisor and the Pharmacy Franchisees.

7. TCC Pharmacy was franchisor to 94 separate franchisees operating in-store Target-
branded pharmacies across Canada, outside of Quebec. The in-store pharmacies were operated
pursuant to Franchise Agreements and related documents between each TCC Pharmacy and each
Franchisee.

8. The Franchise Agreement granted each Franchisee a license to operate the Target-
branded pharmacy using certain Target Pharmacy trade-marks. The Franchisees were typically
independent corporations which, in the majority of cases, were wholly-owned by a licensed
pharmacist.

0. Both the Franchisee and the Pharmacist are parties to each Franchise Agreement because,
among other things, in order to operate a pharmacy franchise, a licensed pharmacist is required

under applicable regulations to be present at the premises during operating hours.

10. TCC Pharmacy introduced and implemented the EBIT Support Program in February
2014 to provide financial support to eligible Franchisees. This program was modified and
enhanced for the benefit of eigible Franchisees in June 2014. The EBIT Support Program
provided benefits to eligible Franchisees in addition to entitlements under the Franchise
Aqgreements.

11. In January 2015, the Franchisor was one of the Target Canada group of companies that
filed for protection under the CCAA with the intent of affecting an orderly wind-down of their
business and affairs.
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12.  On January 15, 2015, the Superior Court of Justice made the Initial Order granting
CCAA protection.

13. On January 26, 2015, the Franchisor, with the approval of the Monitor, delivered
individual Notices of Disclaimer in respect of each Franchise Agreement and other ancillary
agreements pursuant to Section 32(1) of the CCAA.

14.  The Franchisees sought an Order under Section 32(2) seeking to set aside the Notices of
Disclaimer. On February 18, 2015, Justice Morawetz denied the Franchisees' request.

15.  The Franchisor agreed to permit the Franchisees to continue operating until the earlier of
March 30, 2015 or three days following written notice by Target Canada of the anticipated
closure of a store. Thus, the Franchisees were able to continue operating for longer than the 30
day period contemplated by Section 32(5) of the CCAA.

16. Between the date of the CCAA filing and the effective date of each Notice of Disclaimer,
each Franchisee received or was entitled to receive, payment in the normal course in respect of
their entitlements under the Franchise Agreement, including so-called OTC Royalty Payments,
generic prescription drug product (*GPDP”) rebates or volume discounts, as applicable, (in each
case based on a percentage of the Pharmacist Franchisee's purchases of specific generic drugs),
and, where eligible, EBIT Support Program payments. Common Issue 4 raises the correctness
of the Monitor's methodology for measuring loss of future profits (including treatment of the
OTC Royalty Payment and EBIT Support Program payments) and the Gross Sales Payout. The
present ruling does not address common Issue 4.

(b)  TheFranchise Agreement

17. The evidentiary record before me includes copies of the relevant Franchise Agreements
(including Amending Agreements where applicable). Section 2.2 of each Franchise Agreement
provides that the Initial Term of the Franchise Agreement isfor five (5) years. It reads:

Subject to the provisions of this Agreement, Franchisor hereby grants to
Franchisee the right, license and privilege to develop, own and operate a
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Pharmacy at the Licensed Space within the Territory, and to use the System and
the Marks and any Intellectual Property in connection therewith, for an initia
term of five (5) years from the date the Pharmacy opens (the “Initial Term”),
subject to earlier termination as provided herein.

[Emphasis added)]
18. Section 12.1 provides TCC Pharmacy with aright to terminate without cause. It reads:

At any time following the third anniversary of the opening date of the Pharmacy,
Franchisor may, at its option, terminate this Agreement without cause and all
rights granted herein effective immediately, upon sixty (60) days prior written
notice.

19. Section 12.8(b) provides for payments upon Termination or Expiration. It reads:

If the Franchisee does not exercise its first right of renewa and the Agreement
expires at the end of the Initial Term, or if this Agreement is terminated
without cause by Franchisor prior to the expiration of the Initial Term, in
consideration for the termination of this Agreement and Franchisee's right
hereunder, Franchisee will be paid two percent (2%) of the previous twelve fisca
month period’'s Gross Sales provided that Franchisee and Pharmacist have
delivered to Franchisor a complete release, in a form provided by Franchisor, of
Franchisor and its Affiliates, and their respective shareholders, directors and
officers from all obligations of and claims against any such persons under or in
connection with the Agreement.

[Emphasis added)]

(c) The Disclosure Documents

20. In addition to the Franchise Agreements, the parties filed nineteen versions of the
Franchise Disclosure Documents which were provided to prospective franchisees prior to

entering into a Franchise Agreement.

21.  The Disclosure Documents were prepared in conformity to the Arthur Wishart Act
(Franchise Disclosure), 2000° in Ontario and other similar provincia legislation in some other
provinces. In unregulated provinces, the Disclosure Documents were prepared voluntarily but

conformed with the regulatory requirements in regulated provinces. In general terms, the

% 5.0. 2000, c. 3 [Arthur Wishart Act].
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purpose of the Disclosure Documents is to provide relevant information regarding the business
opportunity for a prospective Franchisee, including financial information of the Franchisor, fees
and other payments. The Disclosure Documents were updated from time to time. Apparently,

there were over 100 versionsin all.

22.  The record does not contain all of the Disclosure Documents that were delivered.
However, none of the parties have directed me to any differences in the Disclosure Documents
that | do not have that would be relevant to the issues | am deciding. It appears, therefore, that
the key terms outlining legal entitlements and obligations of the Franchisees are substantially
identical in each case. | intend to proceed and decide the Common Issues referred to herein on
the basis of the Disclosure Documents in the record. | am adopting this approach because of the
importance of getting on with the process in a timely manner. If there is anything in the
remaining Disclosure Documents that could affect my rulings herein on an individual claim,

counsel should bring that to my attention.

23.  The record aso includes documents relating to the EBIT Support Program that the
Franchisor introduced for the Franchisees as well as the enhanced EBIT Support Program
introduced in June 2014. Throughout this ruling, when | refer to the EBIT Support Program, |
intend this to include the enhancements made in June 2014, unless | specificaly indicate

otherwise.

(d)  ThisProceeding

24.  The clamants before me are 80 former Franchisees who filed Proofs of Claim in the
CCAA proceedings. In each case, the Monitor issued a Notice of Revision or Disallowance.
The law firm, Sutts, Strosberg LLP, which had been appointed by Justice Morawetz to represent
the Franchisees as a group, filed a Notice of Dispute of the Notices of Revison and
Disallowance on behalf of the claimantsin this proceeding.

25.  The disputes arising from the above-referred to notices form the basis of my Order

directing a Fina Common Issues List.
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26. It is common ground that the Franchisees' claims are as unsecured creditors in the CCAA

proceedings.

27. In this proceeding, the Monitor has taken the primary role to argue that | should reject the
Franchisees' Notice of Dispute. The applicants in the CCAA proceedings (the Target group of

companies), support the Monitor’s position.

28. In taking this position, the Monitor submits that | should make decisions with respect to
the Franchisees clams based solely on the applicable law and lega principles. To be
successful, the Franchisees' claims must be based on legal entitlement only.

29.  The Monitor points out that there are many other unsecured creditors in the CCAA
proceedings. There will not be full recovery for the unsecureds. The Monitor has attempted to

address all claims on the basis of valid legal entitlement only.

30. In a situation such as this, the more one creditor receives, the less others receive. | agree
with the Monitor that claims should be assessed on the basis of legal entitlement. Where thereis
no entitlement, there can be no recovery. While that will no doubt result in many creditors,
including some Franchisees, suffering what will be very painful losses, the scheme of the CCAA
and fairness amongst creditors, require this approach. Were it otherwise, the administration and
wind-up of the debtor’'s estate could be unfair to some creditors. Thus, in addressing the
Common Issues, | will do so on the basis of legal entitlements arising from the Franchise

Agreements, including related documents and the applicable law and legal principles.

31l. That said, | accept the Franchisees argument that | should make my decisions on a de
novo basis. By that | mean | should not show deference to the decisions of the Monitor. Instead,
| should consider each Issue on the basis of all of the relevant evidence and the law. | should

make my rulings on what | consider to be the correct answer.

32. As | will discuss below in relation to each of the Common Issues, the Monitor takes the

position that the evidentiary record referred to above is sufficient for me to rule on the Common
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Issues. The Franchisees argue that in the case of each Issue, | should provide them with the

opportunity to cal further evidence.

33.  The parties agree, however, that in determining whether | should provide the opportunity
to the Franchisees to call further evidence, the test | should apply is whether such evidence could
make a difference to my decision. Could it be of assistance to me in reaching a conclusion?
Only if | am satisfied that hearing further evidence could not make a difference to the decision
on a particular Issue, should | proceed to rule. This is obviously a high threshold and I will
discussit in the context of each of the Issues.

Analysis

@ Issue #1: Based on ordinary contractual interpretation and damages assessment
principles, does Section 12.1 of the Franchise Agreement operate to limit the
Franchisees' recoverable losses under the Franchise Agreement to a period of three
years from the opening of such Franchisees pharmacy? Can the question be
answered, ‘Yes without further evidence?

Introduction

34. It is common ground that the Disclaimer Notices constituted a breach of the Franchise
Agreements. On January 18, 2014, the date that the Franchisor sent the Notices, none of the
Pharmacies of the Claimants had been open for three years. Thus, the Franchisor did not have a
right to terminate under Section 12.1. The question then becomes, what is the appropriate

measure of damages for those breaches?

35. | note that in the Final List of Common Issues, the Monitor and the Pharmacists
representative counsel have agreed that the appropriate measure of damages arising from the
disclaimer of each Franchise Agreement is that the Franchisee should be put in the same position
in which it would have been had the Franchise Agreement been performed by TCC Pharmacy. |

agree that is a proper approach.

36. In my analysis of Issue 1, | have not considered the various arguments that the
Franchisees have advanced that rely upon the duty of good faith. | will address those arguments
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in my discussion of Issues 2 and 3. Asaresult, all of my findings with respect to Issue 1 should

be understood to be subject to issues of good faith.

Lega Principles Governing Contractual Damages

37. Pursuant to Section 32(1) of the CCAA, a debtor company is entitled to disclam or

resiliate any agreement it is a party to, subject to certain exceptions set out in the section:

Subject to subsections (2) and (3), a debtor company may — on notice given in the
prescribed form and manner to the other parties to the agreement and the monitor
—disclaim or resiliate any agreement to which the company is a party on the day
on which proceedings commence under this Act. The company may not give
notice unless the monitor approves the proposed disclaimer.

38.  Thus, pursuant to Section 32(1), a debtor may terminate or breach a contract forcing a
non-defaulting party to clam as an unsecured creditor for its damages in the CCAA

proceedings.*

39. In this case, the Franchisees are entitled to clam, as unsecured creditors, damages for
breach of contract as aresult of the Disclaimer Notices.

40. In considering Issue 1, | have applied following genera principles:

@ The Supreme Court of Canada has held that the usual measure of damages for breach of
contract are expectation damages. Those damages focus on the vaue which the plaintiff
would have received if the contract had been performed.® Restitution damages are rarely

ordered and are not applicable to the facts of this case.

(b) Where an agreement has multiple modes of performance (such as an early termination
provision), the Supreme Court of Canada has held, in Hamilton v. Open Window Bakery
Ltd., that expectation damages assume the mode of performance that is the least

burdensome to the defendant.

* Blue Range Resource Corp., Re:, 2000 ABCA 239, at para. 28.
® Bank of America v. Mutual Trust Co., 2002 SCC 43, at paras. 25 and 30.
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However, under the general principle applicable in breach of contracts
with alternative performances [...] it is not necessary that the non-
breaching party be restored to the position they would likely, as a matter
of fact, have been in but for the repudiation. Rather the non-breaching
party is entitled to be restored to the position they would have been in if
the contract had been performed.

The assessment of damages required only a determination of the minimum
performance the plaintiff was entitled to under the contract, i.e. the
performance which was |least burdensome to the defendant.®

(© The principle of “least burdensome performance” stipulated in Open Window applies to
this case, regardless of whether the Franchise Agreements are considered to be contracts
of adhesion (as the Franchisees argue that they should be). The Ontario Court of Appedl
has specifically applied the Open Window principle to contracts of adhesion.’

(d) The damage analysis for a breach of contract resulting from a Section 32(1) disclaimer in
a CCAA proceeding is the same as that for a breach outside of the insolvency context.
The cases involving breach of contract claims in CCAA and bankruptcy proceedings of
which | am aware apply the usual contractual principles when awarding damages. The
Franchisees have cited no authority that holds that a court should apply different
principles when awarding breach of contract damages to an unsecured creditor in a
CCAA proceeding than it would apply if the defendant were solvent. | can think of no
principled reason for applying a different approach in this case, smply because it arises

out of aCCAA disclaimer.

Open Window and the Right of Early Termination

41. Under the principles set out above, the Franchisees are entitled to damages for the benefit
(the profits) that they would have received had the Franchise Agreements been performed in the

manner least burdensome to the Franchisor.

® Hamilton v. Open Window Bakery Ltd., 2004 SCC 9 [Open Window], at paras. 17 and 20.
’ Agribrands Purina Canada Inc. v. Kasamekas, 2011 ONCA 460 [Purina] at paras. 44-53.
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42.  The question arises, for what period of time should the Franchisees be entitled to
damages to cover their loss of profit? Applying the decision of the Supreme Court of Canada in
Open Window leads inevitably to the conclusion that the manner of performing the Franchise
Agreements that would have been least burdensome to the Franchisor would have been for the
Franchisor to terminate the Franchise Agreements as soon as it was able to do so in accordance
with Section 12.1. This means that | must assume that, with respect to each Franchisee, the
Franchisor would have terminated the Franchise Agreement three years after the date of the
opening of the pharmacy.®

43.  The Franchise Agreements are clear that the Franchisor may terminate the Franchise
Agreements without cause at any time following the third anniversary of the opening day of the
pharmacy. Section 2.2, which sets out the Initial Term, explicitly says that the term is: “subject
to earlier termination as provided herein.”

44.  The language of Section 12.1 is clear as to the Franchisor’s right to terminate. Thereis
no ambiguity or lack of clarity. Moreover, the representations in the Franchise Disclosure
Documents which were given to each Franchisee before entering into the Franchise Agreement
are entirely consistent with the language in Sections 2.2 and 12.1 of the Franchise Agreement.

The representations are equally clear.

45. A threshold issue that arises when interpreting Section 12.1 concerns whether the clause
should be regarded as an exclusionary clause that purports to limit the Franchisor’s liability (as
argued by the Franchisees) or as a clause that simply provides for an aternate method of

performing the contract.

46.  The Supreme Court of Canada held in Open Window that an analogous termination
clause provided for an alternate method of performing a contract, and | approach Section 12.1 of
the Franchise Agreement on the same basis. In Open Window, the principal in an agency

8 There is a dispute between the parties as to the operation of the 60 day notice period stipulated under section 12.1
of the Franchise Agreement. This issue turns on the meaning of the words “effective immediately” as used in that
section. | address thisissue, which | refer to as the “Effective Immediately Issue” under a separate heading, later in
my reasons.
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agreement had an unconditional right to terminate the contract after the commencement of the
19™ month of the term of the contract. The Supreme Court of Canada viewed the contract as one
with an alternate mode of performance. The defendant breached the contract by terminating it
prior to the earlier termination date in the agreement.

47. In adopting the least burdensome to the defendant approach, the Supreme Court of
Canada held that:

[W]here there are several ways in which the contract might be performed, that
mode is adopted which is the least profitable to the plaintiff and the least
burdensome to the defendant.®

48. In Open Window, the contract was not terminated in accordance with the early
termination clause. However, that clause still formed the basis for the determination of the

defendant’ s minimum damage exposure.

49, In the present case, the Monitor based his assessment of damages on the assumption that
the Franchisor would terminate each of the Franchise Agreements three years from the opening

of the pharmacy. | find that the Monitor was correct in doing so.

50. The Franchisees argue that the Franchisor would not in fact have terminated all of the
Franchise Agreements after three years, absent its insolvency. That may well be true, but it is

irrelevant to the quantification of the Franchisees' damages in contract.

51.  The Supreme Court of Canadain Open Window specifically rejected a tort-like approach
to damages pursuant to which a court would consider how the defendant would likely have
performed its obligation under the contract:

The trial judge erred in this case in engaging in a tort-like inquiry as to what
would have happened if OWB had not breached its contractual obligations to
Hamilton, and in concluding that OWB would not have terminated at the earliest
opportunity.

° Open Window, supra, at para. 11, quoting from Cockburn v. Alexander (1840), 6 C.B. 791.

281



-13-

The assessment of damages required only a determination of the minimum
performance the plaintiff was entitled to under the contract, i.e., the performance
which was least burdensome for the defendant. The plaintiff agreed at the outset
that she was entitled to no more by contracting for a contractual term that could
be truncated with notice entirely at the discretion of the defendant.™

52. In other words, the correct approach is for the court to assume that the defaulting party
would have performed the contract in the manner least burdensome to it, without considering any

evidence as to the likelihood that this would actually have occurred.™

The Franchisee’ s Unconscionability Argument

53.  The Franchisees do not disagree with the lega principles set out above. Rather, they
argue that the principles do not apply in this case or, at a minimum, that | cannot determine
whether they apply without hearing further evidence.

54.  The Franchisees argue that there is a threshold question as to whether Section 12.1 of the
Franchise Agreement is unconscionable and therefore unenforceable. They argue that, if the
clause is unenforceable, then | ought not to assume that the Franchisor would have terminated
the Franchise Agreement after three years when assessing the Franchisees damages.
Unconscionability is aquestion of fact. The Franchisees argueit is necessary to hear evidence to

test the argument of unconscionability.

55.  TheFranchisees' unconscionability argument, in essence, is that:

@ There was a disparity in bargaining power between the Franchisor and the Franchi sees.

191hid, at paras. 19 to 20.

Ybid. Seealso Purina, supra, at paras. 48 to 49: “In my view, [Open Window] cannot be distinguished as the trial
judge did, and should have been followed in assessing the breach of contract damages in this case, even if Purinadid
not act in good faith in breaching the contract. Had that been done, the trial judge would not have embarked on a
hypothetical inquiry into how Purina would likely have performed its obligations under the contract if it had not
breached the contract. That is the very sort of inquiry that [Open Window] says should not be done in approaching
breach of contract damages where there are alternate modes of performing the contract.”
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(b) The terms of the Franchise Agreement were unfair, in that the Franchisees were
contractually obligated to perform their obligations for a period of five (5) years whereas

the Franchisor could terminate its obligations after three (3) years without cause.

(c) Moreover, if a franchise was profitable, the Franchisor could terminate the Franchise
Agreement early under Section 12.1. The effect would be to confiscate the Franchisee's
profitable business, including the valuable prescription files, without compensation.”” In
addition, in the event of such termination, the Franchisee would be subject to the

non-compete clause for a period of ayear.

56. Because Section 12.1 could be unenforceable by virtue of unconscionability, the
Franchisees argue that | should distinguish the Open Window case and other cases relied upon by
the Monitor. They argue that Section 12.1 is unlike the clauses considered in those other cases
because it is unenforceable. For that reason, they say that | should consider that the three year
termination provision would not be a valid means for determining the damages for the breach for

the Franchise Agreements.

57. | do not accept this argument.

58. In Agribrands Purina Canada Inc. v. Kasamekas,® the Court of Appeal for Ontario had
to determine what contractua damages flowed from the defendant’s breach of a dealership
agreement. The plaintiff argued that it would be unconscionable to allow the defendant to rely
on a clause that allowed it to terminate the agreement upon sixty days notice when calculating
damages under the Open Window principle. The Court said:

... | do not agree that unconscionability can be used in thisway. In my view, that
doctrine is applicable to determine whether the contract itself is unconscionable,
given, for example, the circumstances in which it was made. The doctrine is not

121t is worth noting that Section 12.1 of the Franchise Agreement requires the Franchisor to pay the Franchisee 2%
of the gross sales for the previous twelve month fiscal period in exchange for arelease. Asaresult, it is not accurate
to say that the Franchisor could confiscate the Franchisor’s business “without compensation”.

3 purina, supra.
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applicable to determine how damages should be assessed in light of the
circumstances of a particular breach.*

59. In this case, the Franchisees do not seek to set aside the Franchise Agreement. Indeed,
they rely upon it in asserting their claims. Given that the Franchisees are not arguing that the
Franchise Agreements were unconscionable, the claim that reliance upon Section 12.1 would
have been unconscionable can have no effect on the calculation of damages in this case. In my

view, the Purina case is a complete answer to the unconscionability argument.

60. Finally, | note that the Franchisees have in any event failed to point to any evidence that
they might call that could lead to me to conclude that Section 12.1 is unenforceable because of
unconscionability. While the Franchisees alude to the fact that they expected that the
relationship would last for a period of five years, and that they conducted their affairs on that
basis, this would constitute evidence of the Franchisees subjective intentions. It seems doubtful
that one party’s subjective intention could be relevant to the unconscionability of a contract.
Moreover, even if the proposed evidence that the Franchisees expected that the relationship
would last for a period of five years, and that they conducted their affairs on that basis, were
admissible, it would not, in my view, render Section 12.1 unenforceable on the basis of

unconscionability.

Evidence of Surrounding Circumstances

61. The Franchisees argue that in order to properly interpret the Franchise Agreement,
including Section 12.1, | must consider evidence of the surrounding circumstances, even if there
is no ambiguity in the provisions of the contract. Thus, they argue that | should hear evidence
from the Franchisees about the surrounding circumstances before | interpret Section 12.1 in the
manner proposed by the Monitor. | agree that | should hear all the evidence of surrounding
circumstances that could possibly assist me in interpreting Section 12.1. The question is whether

thereis any relevant evidence, in addition to what is aready in the record.

“bid., at para. 52.
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62. | start by noting that the Franchisees do not suggest an alternative interpretation for
Section 12.1 other than that set out in the clear language.™

63.  As| noted earlier, the provisions of Section 2.2 and 12.1 of the Franchise Agreement are
clearly worded. Moreover, the Franchise Agreement includes an “Entire Agreement” clause and
a “No Representations or Warranties’ clause that, collectively, limit the parties' rights to those
enumerated in the Franchise Agreement and require any amendments to those rights to be

executed in writing.

64. In cases of clearly worded provisions, the Supreme Court of Canada has said that,

...to interpret a plainly worded document in accordance with the true contractual
intent of the parties is not difficult, if it is presumed that the parties intended the
legal consequences of their words.*®

65. The Supreme Court of Canada has held that courts should reject a contractual
interpretation that would render one or more of its termsineffective.” As put more simply by the
British Columbia Court of Appeal, “Words in a contract are presumed to have meaning.”*® Here,
the Franchisees position would render Section 12.1 ineffective. The Franchisees have given no
indication of what evidence of the surrounding circumstances could overcome the effect of the
clearly worded provisions of the Franchise Agreements.

66. | agree with the statement of Geoff Hall in his Canadian Contractual Interpretation Law
text about the paramountcy of the words of an unambiguous contractual provision over the
factual matrix:

Given the paramount importance of the words, being the very language agreed

upon by the parties to govern their legal obligations, in cases of conflict the words

will always prevail over the context. Thus while the factual matrix can be used to
clarify the parties' intentions as expressed in a written agreement, it cannot be

15 The sole exception to this concerns the Effective Immediately Issue, which | discuss below,

8 Eli Lilly & Co. v. Novopharm Ltd., [1998] 2 S.C.R. 129 [Eli Lilly] at para 56. See also, Canadian Premier
Holdings Ltd. v. Winterthur Canada Financial Corp., [2000] O.J. No. 1619 at para. 12 (CA).

Y National Trust Co. v. Mead, [1990] 2 S.C.R. 410 at para. 26.
18 pass Creek Enterprises Ltd. v. Kootenay Custom Log Sort Ltd., [2003] B.C.J. No. 2508 at para. 17 (C.A.).
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used to contradict that intention, create an ambiguity which otherwise does not
exist in the written document, or have the effect of making a new agreement.

[11t must not be forgotten that the words themselves are paramount and the role of
the factual matrix is to assist in fixing their meaning, not to provide a new
meaning inconsistent with the words.™

67. Moreover, here the record already contains substantial evidence of the surrounding
circumstances relating to the formation of the Franchise Agreements. The Disclosure
Documents that were presented to the Franchisees at the time they entered into the Franchise
Agreements paint a thorough picture of the surrounding circumstances at the time. The
Franchisees do not assert that these Disclosure Documents failed to comply with the appropriate
regulatory requirements nor do they argue that they misrepresent what was involved in the

prospective rel ationship.”

68. In addition, the Franchise Agreements are contracts of adhesion or at a minimum very
similar to contracts of adhesion. While there were some amendments to approximately 30 of
them, the basic terms with which I am concerned were the same throughout. The use of

surrounding circumstances as an interpretive aid in the case of contracts of adhesion islimited.”

69.  The Franchisees suggest that they could call evidence from the Franchisees that they
expected that they would have a longstanding relationship under the Franchise Agreement and
that they “understood” the Franchisor was making a five year commitment. They acted

accordingly.

70.  Although the proposed evidence of surrounding circumstances was only described in oral

argument and understandably is somewhat imprecise, | am satisfied that all of the proposed

19 Geoff Hall, Canadian Contractual Interpretation Law, 2d. ed. (Markham, Ontario: LexisNexis Canada, 2012) at
pp. 31-32.

2 Again, | leave to one side for the moment, the Effective |mmediately Issue.

2 Fairview Donut Inc. v. TDL Group Corp., 2012 ONSC 1252 [Fairview Donut] at paras. 413-416, affirmed 2012
ONCA 867.
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evidence would either be evidence of subjective intention and therefore inadmissible, # or would
contradict the clear wording of Section 12.1 and therefore be of no assistance in interpreting the
language of the contract. It would not, even if accepted, cause me to read out Section 12.1 of the
Franchise Agreements or to interpret the section in a manner inconsistent with its clear language.
That is the effect of what the Franchisees ask me to conclude.

71.  Thus, | do not find that in this case any further evidence of surrounding circumstances
would be of assistance to me in interpreting paragraphs2.2 and 12.1 of the Franchise
Agreements.”

The Franchisees Contract of Adhesion Argument

72.  The Franchisees further argue that the Franchise Agreements are contracts of adhesion
and, as such, | should interpret Section 12.1 with specia care. In Fairview Donut, Justice
Strathy (as he then was) accepted that Franchise Agreements are contracts of adhesion. He said:

... Where there is ambiguity, they should be interpreted contra proferentem.
Exclusionary clauses should be subjected to particular scrutiny see Shelanu Inc. v.
Print Three Franchising Corp ...*

73.  The Franchisees say that the principlesin Fairview Donut and Shelanu require me to hear
further evidence before | interpret Section 12.1 as limiting the losses that flow from the breaches

of the Franchise Agreements.

74, | do not accept that further evidence is required to interpret Section 12.1 for these
reasons. Accepting for the purposes of the argument, that the Franchise Agreementsin this case
are contracts of adhesion, the cases do not go so far as to say that the normal rules of contractual

interpretation are to be ignored.”

2 Elj Lilly, supra, at paras. 54-56, Dumbrell v. The Regional Group of Companies Inc., 2007 ONCA 59 at paras. 51-
56, and Ventas Inc. v. Sunrise Senior Living Real Estate Investment Trust, 2007 ONCA 205 at para. 24.

% Aside from the Effective Immediately | ssue.

% Fairview Donut, supra, at para. 415, citing: Shelanu Inc. v. Print Three Franchising Corp. (2003), 64 OR (3d)
533, (CA) [Shelanu] at para 58.

% Fairview Donut, supra, at paras. 413 to 4186.
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75.  Asdiscussed above, the language of Section 12.1 is absolutely clear.”® | doubt very much
that it should be characterized as “an exclusion clause” (afinding that would be inconsistent with
the approach taken by the Supreme Court of Canada to an analogous clause in Open Window)
but even if it is, | do not consider that further evidence, even if examined with care, could
possibly make a difference to this interpretation. Certainly, the Franchisees have not pointed to

any admissible evidence that could have that effect.

76. Finally, | note that the Ontario Court of Appeal has observed that the factual matrix (or
surrounding circumstances) is of little assistance in interpreting and assessing contracts of

adhesion.””

The Alleged Franchisor Promises

77.  The Franchisees adso argue that, if given the opportunity, the Franchisees will present
evidence of their reliance on promises allegedly made by Target Corporation to the Franchisees,
after the Franchise Agreements were signed, including a promise made in June 2014 to continue
to make EBIT Support Program payments for a further period of five years. They say this

evidence could be of assistance in interpreting Section 12.1.

78. | recognize that, in some circumstances, the evidence of parties conduct after the
execution of an agreement may assist with the interpretation of contractual provisions.”® That
said, | do not find that further evidence about the EBIT Support Program or its extension could
possibly assist me in interpreting the provisions of the Franchise Agreement. The parties
conduct cannot override the clear and unequivocal wording of a contractual provision.?®

% Aside from the Effective Immediately | ssue, which | address below.
" Fontaine v. Canada (Attorney General), 2016 ONCA 241 [Fontaine] at para 90.
% Fairview Donut, supra., 2012 ONSC 1252 at paras. 413-416.

% “Firgt, the words of the contract must be analyzed ‘in its factual matrix’, and a conclusion arrived at that there are
two possible interpretations of the contract. Then, and only then, may the trial judge look at other facts, including
facts leading up to the making of the agreement, circumstances existing at the time the agreement was made, and
evidence of subsequent conduct of the parties to the agreement.” Arthur Andersen Inc. v. Toronto-Dominion Bank,
[1994] O.J. No. 427 (C.A.) at para. 18, leave refused, [1994] SCCA No. 189.
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79.  When | address Common Issues #2 and #3 below, | will address what occurred with
respect to the EBIT Support Programs and what impact that evidence may have on the
Franchisor’'s ability to rely on Section 12.1 in the damage assessment exercise because of a
possible breach of the duty of good faith.

The Effective Immediately Issue

80. For the reasons set out above, | am satisfied that the language of Section 12.1 is clear and
capable of only one interpretation, with the possible exception of what | refer to as the Effective
Immediately Issue.

81. | repeat Section 12.1 for convenience:

At any time following the third anniversary of the opening date of the Pharmacy,
Franchisor may, at its option, terminate this Agreement without cause and all
rights granted herein effective immediately, upon sixty (60) days prior written
notice.

[Emphasis added)]

82.  The question arises whether Section 12.1 should be interpreted so that notice could only
be delivered after the third anniversary of the opening of the franchise, with the sixty day period
running from that date (the Franchisees argument), or whether it could be delivered 60 days
before the anniversary, so that the termination would occur on the third anniversary of the
pharmacy’ s opening (the Monitor’s and the Applicant’ s argument).

83. The difference is that on the Franchisees interpretation, the relevant period for
calculating their lost profits would be 60 days longer than that assessed by the Monitor.

84. | have discussed the principles of contractual interpretation above, and decided that with
respect to the balance of Section 12.1, the language is so clear that no further evidence of
surrounding circumstances is needed or would be of assistance in the interpretation exercise.
Importantly, the Franchisees have not put forward an alternative interpretation of Section 12.1
(other than with respect to the Effective Immediately Issue). Instead, they seek to avoid its
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effects entirely. There is, therefore, no prospect of evidence of surrounding circumstances

assisting me in choosing between competing interpretations.

85. | reach a different conclusion with respect to the Effective Immediately Issue. On this
narrow point, the parties have put forward competing interpretations, and | must decide which of
them is correct. Therefore, | propose to give the Franchisees an opportunity to call evidence

relating to the interpretation of this clause. | reach the conclusion for the following reasons:

@ First, the language is less clear than the rest of Section 2.1. Either of the two
interpretationsis possible.

(b) Second, there is some evidence in the record before me that raises a question about this
issue. In referring to Section 12.1 in the Disclosure Documents, the Franchisor left out
the words, “effective immediately”. | recognize that the Disclosure Documents direct the
reader to the actual section of the Franchise Agreement and say that the actua section
supersedes the language in the Disclosure Document. Nevertheless, the Disclosure
Documents form part of the surrounding circumstances and they are relevant to the
interpretative exercise. The language used in the Disclosure Documents supports the
Franchisee's position on this issue. By the same token, Mr. Mark J. Wong, General
Counsel and Secretary for TCC, in an affidavit filed on behalf of the Applicants in the
CCAA proceedings observed that the Franchisor would have the right at any time after
the third anniversary of the opening date of the pharmacy to terminate the Franchise
Agreement on 60 days notice.®

(© The parties have agreed that the threshold for me to decline to hear evidence is a high
one. While cognizant of the “Entire Agreement” and the “No Representations or
Warranties” clauses in the Franchise Agreements, | am not prepared at this stage to
conclude that evidence of the surrounding circumstances could not assist me in
interpreting Section 12.1, insofar as it relates to the Effective Immediately 1ssue.

% Affidavit of Mark J. Wong, sworn February 10, 2015, and filed in Court File No. CV-15-10832-00CL, in response
to a motion by the Pharmacy Franchisee Association of Canada, at paragraph 65: “As | described above, at any time
after the third anniversary of the opening date of the pharmacy, TCC would have the right to terminate the franchise
agreement for any reason on 60 days’' notice.”
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86. In making this ruling, | am aware of the Ontario Court of Appeal’sfinding in Fontaine v.
Canada (Attorney General) that surrounding circumstances have a limited role in interpreting a
contract of adhesion.® But as the Monitor accepted, the threshold for refusing the Franchisees an
opportunity to call evidence is a high one — could evidence of surrounding circumstances make a

difference to the interpretive exercise?

87. | do not know what, if any, evidence could be called by the Franchisees on thisissue. If

thereisnone, | will proceed to rule on the basis of the record before me.

88. If the Franchisees propose to call evidence, the evidence should be focused on this issue

only and it should not include evidence of subjective intentions.

89. | propose that any such evidence be called by way of affidavit and cross-examination
outside the hearing room. | also propose that the Monitor and the Applicant shall have the
opportunity to introduce responding evidence should they wish to do so. These are simply
proposals. The parties may make submissions about the process if they wish. In addition, | may

be spoken to about a schedule for such evidence if the parties are unable to agree.

Conclusion

90. In summary, | am satisfied that, with the exception of the Effective Immediately 1ssue,
the language of Section 12.1 is clear and capable of only one interpretation. The Franchisees do
not suggest a meaning different than that set out in the clear language. Moreover, the
Franchisees do not point to any evidence that could possibly make a difference to the

interpretation of the section.

91. Thus, for the above reasons, with the exception of the Effective Immediately Issue, my
answer to Question 1 is, Yes. | am satisfied that the lega principles that limit the damages and

the recovery of damages to the method of performance least burdensome to the defendant apply

% Fontaine, supra, at par. 90.
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to the Franchise Agreements. The Franchisees have not pointed to any further evidence that

could assist further with the interpretation of the section.

92.  With respect to the Effective Immediately Issue only | am prepared to consider evidence,
on the basis set out above.

93. My ruling with respect to the use of Section 12.1 of the Franchise Agreements to
calculate damages is subject to my findings with respect to the good faith arguments that the
Franchisees have made, which | address under Issues 2 and 3, below.

(b) Issue # 2: If the answer to Issue 1 is yes, does the common law duty of good faith
and/or the statutory duty of good faith and fair dealing under applicable franchise
legisation® in the Regulated Provinces® impact TCC Pharmacy’s ability to rely on
such provision to limit the recoverable losses of Franchisees? Can the question be
answered ‘No’ without further evidence?

Issue #3: If the answer to Issue 1 is yes, does the common law duty of honest
performance impact TCC Pharmacy’s ability to rely on Section 12.1 of the
Franchise Agreement to limit the recoverable losses of Franchisees? Can the
guestion beanswered ‘No’ without further evidence?

Introduction

94. | will deal with questions 2 and 3 together. In oral argument, it became clear that the
parties considered that the same principles and factors apply to both. As | have decided above,

the answer to Question 1 isin the affirmative. Thus, these two questions are engaged.

95.  To simplify the discussion, | will refer to the common law duty of good faith as the
operative duty throughout. The parties accept, for purposes of these arguments, that the statutory
duties of fair dealing in the applicable franchise legislation such as the Arthur Wishart Act and

the common law duty of honest performance discussed by the Supreme Court of Canada in

%2 Specifically, Arthur Wishart Act (Franchise Disclosure), 2000, SO 2000, ¢ 3; Franchises Act, RSA 2000, ¢ F-23,
Franchises Act, RSPEI 1988, ¢ F-14.1; Franchises Act, SNB 2014, c; The Franchises Act, CCSM ¢ F156.

3 Specifically, Ontario, Alberta, New Brunswick, Prince Edward Island and Manitoba (collectively, the “ Regulated
Provinces’).
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Bhasin v. Hrynew* are, for purposes of this case, the same and indistinguishable. Thus, if |
answer questions 2 and 3 with regard to the application of the common law duty of good faith,

the same answer would apply to the other duties referred to above.

96. TheFranchisees' argument, as | understand it, is that:

@ The Franchisor owed a duty of good faith that prevented it from relying upon its early

termination rights under Section 12.1 of the Franchise Agreements;

(b) Because the Franchisor could not, in good faith, have relied upon its Section 12.1 rights,
that section cannot be used as the “most beneficial” means of performing the Franchise

Agreements; and

(© In order to establish that the duty of good faith would have prevented the Franchisor from
relying on Section 12.1, the Franchisees should be permitted to lead evidence of the

surrounding circumstances.

97. In analysing the good faith argument, | consider it important to distinguish between: (i)
the argument that the duty of good faith rendered Section 12.1 void or unenforceable ab initio;
and (ii) the argument that reliance on the clause in particular circumstances would have
constituted a breach of aduty of good faith.

Good Faith and the Validity of the Early Termination Clause

98. | find that the duty of good faith cannot be used in the first way (i.e. to render Section
12.1 void from the outset). The duty of good faith relates to the manner in which a contract is
performed. It is not a concept that is used to strike or render unenforceable a provision in a
contract. The doctrine cannot be used to change the parties’ contractual rights, only to review
the manner in which those rights are exercised. As the Ontario Court of Appea held in
Transamerica Life Canada Inc. v. ING Canada Inc.:

The implication of a duty of good faith has not gone so far as to create new,

% Bhasin v. Hrynew, 2014 SCC 71 [Bhasin].
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because the defendant owed an implied duty of good faith, the Court should not assume, for the
purposes of determining damages, that the defendant would otherwise have performed the
contract by exercising its contractual termination right.*® This argument was accepted by the trial

-25-

unbargained-for rights and obligations. Nor has it been used to alter the express
terms of the contract reached by the parties. Rather, courts have implied a duty of
good faith with a view to securing the performance and enforcement of the
contract made by the parties, or as it is sometimes put, to ensure that parties do
not act in a way that eviscerates or defeats the objectives of the agreement that
they have entered into.®

In Purina, the defendant breached a dealership agreement. The plaintiff argued that,

judge, but overturned by the Ontario Court of Appeal:

100.
Franchise Agreement would amount to altering the express terms of a contract. As aresult, the

duty of good faith does not provide a basis for ignoring the Franchisor’s early termination right,

Moreover, by finding an implied duty of good faith on Purina not to act in a way
that defeats the very purpose of the contract and then finding that Purina could not
rely on Article V(B) because it breached that implied duty, the trial judge erred by
using the implied duty of good faith to ater the express terms of the contract,
including the right to terminate on notice. In Transamerica Life Canada Inc. v.
ING Canada Inc ... this court made clear that Canadian courts have not accorded
this power to an implied duty of good faith.*

In this case, relying upon the duty of good faith to “read out” Section 12.1(a) of the

when applying the principle in Open Window.

* Transamerica Life Canada Inc. v. ING Canada Inc., 2003 CanlLIl 9923 (CA) [Transamerica] at para. 53. See

also paras. 88 to 89.

% |t should be noted that, in Purina, the defendant was alleged to have actually breached a duty of good faith in the
way that it in fact performed the contract. The plaintiffs did not argue that it would have been a breach of a duty of
good faith for the defendant to have relied on the early termination clause. In other words, the duty of good faith
was raised in respect of the defendant’s actual contractual performance not the hypothetical least burdensome
performance. In that sense, Purina was the opposite of the current case, in which there is no argument that the
defendant actually acted in bad faith, but rather the Franchisees argue that the hypothetical least burdensome

performance (reliance on the early termination clause) would have entailed a breach of a duty of good faith.

%" Purina, supra, at para. 51.
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Good Faith and the Exercise of the Early Termination Clause

101. | turn next to the question of the effect of a duty of good faith on the exercise of an early
termination right. The thrust of the Franchisee’s position on this issue is that it is necessary for
me to hear evidence to determine whether and in what circumstances the Franchisor’ s decision to
terminate could be an acceptable mode of performance. Absent such evidence, it would be an

error to interpret Section 12.1 asalimit on the amount of damages recoverable for a breach.

102. Inthe real world, it is possible that if the Franchisor terminated a Franchise Agreement
under Section 12.1(a) the Franchisee could argue that the Franchisor exercised its discretion in
bad faith. Whether such an argument would succeed would depend on the circumstances
surrounding the termination. If successful, such an argument would not lead to striking Section
12 from the Franchise Agreement, but only to a decision that the particular exercise of the power
was done in the circumstances that breached the duty of good faith.

103. That, however, isnot this case. Thisisnot a case where | am asked to determine whether
the Franchisor has acted in good faith under Section 12.1. | am concerned only with the proper

approach to assessing damages under the principlesin Open Window.

104. As | have said above, | am satisfied that, where there are different ways in which the
Franchisor could meet its obligations under the Franchise Agreement, | should assume when
determining the damages flowing from the breach that the Franchisor would have performed the
Franchise Agreement in the manner least burdensome to the Franchisor. When the duty of good
faith is layered onto that analysis, the hypothetical comparator, in my view, becomes. the least
burdensome manner in which the Franchisor could have performed the Franchise Agreements,

while acting in good faith.

105. Asdiscussed earlier in this ruling, when applying the Open Window analysis, my task is
not to consider how the defendant would most likely have performed the contract. Instead, |
must ask, “What was the least burdensome way in which it could have done so?” When | apply
this approach to Section 12.1, | find that, in assessing damages, | must assume that the
Franchisor would have exercised the termination right under Section 12.1 at the earliest
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opportunity, unless | find that it would have been impossible for the Franchisor to have done so
in good faith. Put another way, if it was open to the Franchisor to terminate the Franchise
Agreements under Section 12.1, while acting in good faith, then the only damages the
Franchisees can clam are those required to place them in the position they would have occupied
as aresult of such atermination. | consider this approach to be consistent with the principle in
Open Window, which requires me to assume the | east burdensome performance of a contract, and

not to perform afactual investigation into the most likely mode of performance.®

106. | do not accept that the exercise of the right under Section 12.1 would, in all
circumstances, breach a duty of good faith. The parties agreed to the right. Moreover, they
specifically agreed that the Franchisor could exercise the right “without cause”. In other words,
the Franchisees agreed that the Franchisor was not required to have any particular reason to
exercise itsright of termination. To say that it could never be exercised in good faith would be
to read Section 12.1 out of the Franchise Agreement. The cases are clear that the implied duty of
good faith cannot be used to amend or rewrite acontract. That is not what the duty is intended to
do.* The duty is imposed in order to secure the contract that parties have made. It is not
intended to replace or rewrite the contract. It is not intended to amend the contract or alter its

express terms.”

107. The Franchisees argue that there could be situations in which the Franchisor’s reliance on
Section 12.1 could constitute bad faith. They present as a hypothetical example a case in which
the Franchisee was profitable and the Franchisor nonetheless exercised the right under Section
12.1 to expropriate the Franchisee's property with no compensation. There is a good argument
that this would not constitute bad faith. First, | note that Section 12.1 requires the Franchisor to
make certain payments, such that it is not correct to say that Franchisor could use the clause to
expropriate the Franchisee's property “without compensation”, although the Franchisees might
view the required payment as inadequate. Second, it is important to remember that it is not bad

faith for a party to exercise its contractual rights for its own advantage.

% Open Window, supra, paras, 19 and 20, Purina, supra, at paras. 48 to 49.
* Transamerica, supra, at para.53. Purina, supra, at para. 51.

“0 Fairview Donut, supra.
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108. Fundamentally, good faith requires parties to perform their contracts honestly. In Bhasin
v. Hrynew, the Supreme Court of Canada held that a duty of good faith performances applies to
al contracts. The Court described the nature of that duty as follows:

| would hold that there is a general duty of honesty in contractual performance.
This means simply that parties must not lie or otherwise knowingly mislead each
other about matters directly linked to the performance of the contract. This does
not impose a duty of loyalty or of disclosure or require a party to forego
advantages flowing from the contract; it is a simple requirement not to lie or
mislead the other party about on€e’s contractual performance.*

109. Without more, | do not see how it would be in any way dishonest or misleading for the
Franchisor to exerciseits rights under Section 12.1, even if the Franchisee was profitable, and the
Franchisor was motivated by the desire to acquire it. Again, this was explicitly contemplated by

the contract the parties made.

110. Even if this example could constitute bad faith, that would not render Section 12.1
unenforceable in all situations. Rather, it could arguably lead to a conclusion that in the
particular circumstances, the Franchisor breached a duty of good faith. In entering into a
Franchise Agreement including Section 12.1, the parties must be taken to have agreed that in at
least some circumstances the Franchisor could exercise the right.

111. | do not accept, therefore, that the exercise of the termination right would always be a
breach of the duty of good faith. Importantly, with one possible exception, the Franchisees have
not pointed to any proposed evidence that could possibly lead me to determine that Section 12.1
could never be exercised in good faith.”” The one matter that the Franchisees raise, where a duty
of good faith could conceivably arise, concerns the EBIT Support Program, which | discuss
below.

“! Bhasin, supra, at para. 73.

“2 This statement is subject to what | say below about evidence relating to the EBIT Support Program. It is worth
noting that the triggering breach of contract in this case was the disclaimer of the Franchise Agreements. Clearly,
the issuance of the Notices of Disclaimers did not breach a duty of good faith. The Disclaimers were issued
pursuant to Section 32(2) of the CCAA and are part of a Court supervised process pursuant to which the Franchisees
claims are being assessed. In any event, whether or not the defendant did, in fact, act in good faith isirrelevant to
the application of the Open Window principle, which requires the Court to assume that, had the breach not occurred,
the defendant would have performed the contract in the manner least burdensome to it. Purina, supra, at para47.
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EBIT Support Program

112. The EBIT Support Program, which arose in the course of oral argument, is the one matter
on which | would provide the Franchisees with the opportunity to call evidence. In contrast to
the circumstances surrounding the negotiation and implementation of the Franchise Agreements,
the events relating to the EBIT Support Program occurred after the Franchise Agreements were

in place and the Franchisees were operating their businesses.

113. The Franchisor first introduced the EBIT Support Program after the Franchisees had
begun operating under the Franchise Agreements. Subsequently, because the Franchises were
not as profitable as the parties had hoped, the Franchisor enhanced that program and extended it
to cover afive year term. Thiswas avoluntary program, in the sense that the Franchisor was not
contractually obligated to deliver it.

114. There is materia in the record relating to the introduction of this program and the
subsequent enhancement, but it is not clear to me that | have the full record with regard to this

matter.

115. The Franchisees provided me with a copy of a letter relating to the enhancement of the
EBIT Support Program and sent from the Franchisor to the Franchisees, dated June 13, 2014,
which | have marked as Exhibit “2”. In that |etter, the Franchisor says:

We fedl this extension and enhancement of financial support over the first five
year term of your franchise agreement shows our commitment to the
sustainability of this franchised pharmacy business. We want you to feel
confident to invest in resources and loca marketing to continue to focus on
growing your business.

116. The Franchisees argue that this letter, and perhaps other potential evidence, could lead to
a conclusion that it would have been a breach of the Franchisor’s duty of good faith to exercise
the early termination provision in Section12.1. As such, they say | should disregard
Section 12.1 in the damage calcul ation exercise.
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117. The Franchisees say that there is at least enough information here that | should provide
them with the opportunity to call further evidence that would be relevant to this argument. Asl|
pointed out earlier, the threshold for ruling that 1 will not provide the Franchisees with an
opportunity to call evidence on issues raised as Common Issuesis ahigh one. | must be satisfied

that the proposed evidence could not make a difference to the outcome.

118. | am not prepared to make that finding with respect to thisissue. | am not confident that |
have all of the relevant evidence or documents relating to the EBIT Support Program. There

may be more that is relevant and admissible.

119. | conclude that the Franchisees should be given the opportunity to call evidence if they
see fit. The evidence should be directed solely at the issue as to whether or not the Franchisor’s
exercise of its rights under Section 12.1 of the Franchise Agreements was fettered by a duty of
good faith. To be clear, | would not use this evidence to amend Section 12.1, or to read it out of
the Franchise Agreement. This evidence would apply only to events that occurred after the

parties entered into the Franchise Agreement.

120. Asindicated above, for a Franchisee to succeed in its good faith argument, it will have to
prove that, as a result of the interactions between the Franchisor and the Franchisee in respect of
the EBIT Support Program introduced after the Franchisees were operating under the Franchise
Agreements, the Franchisor could not possibly have relied on Section 12.1 during the initial five
year period, while acting in good faith. Under the Open Window principle, if there was any way
for aFranchisor to exerciseitsright under Section 12.1 in good faith, | must assume that it would

have done so.

121. Because of the prospect that | will decide this issue in the future with additional evidence
| will say no more about it at this time. If the parties require clarity about the scope of this
direction, they may speak to me. But, to be clear, | intend that any evidence be limited to the
EBIT Support Program. The evidence should be focused, relevant and admissible. Again, |
suggest the evidence be introduced by way of affidavits and that there be an opportunity for the
monitor and the applicants to respond. Cross-examinations, if necessary, could take place

outside the hearing room.
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(c) Issue #5. Arethe Franchisees also entitled to any recovery on account of any of the
following:

) any amounts paid for employees salaries, fees, expenses, notices of
termination, payment to employeesin lieu of notice and severance pay?

(i) any amounts paid to contractor s during shut down?

(iii)  any costs of complying with regulatory requirements to shut down and/or to
continue operation as an independent pharmacy?

(iv)  anylossin value of inventory and other assets?
(v) any costsincurred in respect of relocation of its pharmacy?

Introduction

122. The Franchisees argue that they are entitled to recovery in respect of the types of
expenses listed in Issue 5. For purposes of this argument, | assume that one or more of the

Franchisees has incurred or will incur such expenses.

123. In genera terms, those are expenses that arise from the termination and from the
relocation of the franchise businesses after termination. For ease of reference, | refer to al of the
types of expenseslisted in Issue 5 collectively as, “ Termination Expenses’. To decide this Issue,

it is not necessary for me to hear thistype of evidence. | assumeit exists.

124.  For the reasons set out earlier in these reasons, | have concluded that damages are to be
assessed assuming the Franchisor would terminate the Franchise Agreements pursuant to
Section 12.1 at the earliest date possible® If the Franchisor had terminated the Franchise
Agreements under Section 12.1, the Franchisees would, for the most part, have been faced with

the same Termination Expenses.

125. Applying the principles | developed earlier in this Ruling, | find that the proper approach
to determining whether any of the Franchisees are entitled to recovery in respect of Termination
Expenses is to ask whether they would have incurred such expenses if the Franchisor had

terminated the Franchise Agreements after three years, pursuant to Section 12.1.

8 My findings with respect to issue 5 are subject to whatever findings | may make with respect to the Effective
Immediately Issue, and the question of whether a duty of good faith might have prevented the Franchisor from
relying on the early termination clause in any particular case.
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126. The starting point in a contractual damages analysis is that the plaintiff is entitled to
receive only the benefits arising from the contract. As held by the Supreme Court of Canadain

Open Window:

Contractual obligations are voluntarily assumed by parties and given effect to by
the courts. The failure to perform certain promised positive contractual
obligations in contract law is conceptually distinct from the breach of unpromised
negative obligations to not harm another’ sinterestsin tort law ...*

127. In other words, under the Open Window principle, it is for the Franchisees to point to
positive contractual obligations on the part of the Franchisor that would have required the
Franchisor to pay the Termination Expenses, in the event of a Section 12.1 termination. In a
contractual damages analysis, the Franchisor is not required to point to clauses that prevent the
Franchisees from recovering in respect of harm that they may have sustained. The latter would
be the type of tort-like analysis that the Supreme Court of Canada rejected in Open Window.
For the reasons set out below, | find that the Franchisees have failed, for the most part, to

demonstrate a contractual entitlement to Termination Expenses.

Section 12.8 of the Franchise Agreement and the Disclosure Document

128. Section 12.8 of the Franchise Agreement (“Payments upon Termination or Expiration”)
sets out the parties’ contractual entitlements if the Franchise Agreement is terminated, either in

accordance with itsterms, or upon its expiration. Section 12.8(b) provides the following:

If the Franchisee does not exercise its first right of renewa and the Agreement
expires at the end of the Initial Term, or if this Agreement is terminated without
cause by Franchisor prior to the expiration of the Initial Term, in consideration for
the termination of this Agreement and Franchisee's right hereunder, Franchisee
will be paid two percent (2%) of the previous twelve fiscal month period’s Gross
Sales provided that Franchisee and Pharmacist have delivered to Franchisor a
complete release, in a form provided by Franchisor, of Franchisor and its
Affiliates, and their respective shareholders, directors and officers from all
obligations of and claims against any such persons under or in connection with
the Agreement.

“ Open Window, supra, at para. 15.
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129. The language of the Disclosure Document tracks the language of this provision almost

verbatim:

If the Franchisee does not exercise its first right of renewa and the Franchise
Agreement expires at the end of the Initial Term, or the Franchise Agreement is
terminated without cause by the Franchisor prior to the expiration of the Initial
Term, the Franchisee will be paid two percent (2%) of the previous twelve fiscal
month period’s Gross Sales, provided that the Franchisee and Pharmacist have
delivered to the Franchisor a complete release of the Franchisor and its Affiliates,
and their respective shareholders, directors and officers from al liability in
connection with the Franchise Agreement.

130. Thus, the Franchise Agreements explicitly address the amounts payable on termination
by the Franchisor: 2% of the gross sales for the previous twelve fiscal month period. The
Franchise Agreements do not provide for payment of any other costs or expenses. In this regard,
| find it significant that Section 12.8(b) draws no distinction in the Franchisees’ rights as between
an early termination of the Franchise Agreement under Section 12.1, and the situation where the
Franchise Agreement expires at the end of the Initial Term (and the Franchisee has not exercised
its first right of renewal). One would not expect the Franchisees to be entitled to Termination
Expenses where the Franchise Agreement has run its course. Section 12.8(b) provides no basis
for suggesting that a different result should obtain where the Franchisor has exercised its right of
early termination. Presumably, the sixty day notice period required by Section 12.1 was
intended to aleviate, at least in part, the impact upon the Franchisee of any Termination

Expenses.

131. Far from setting out a right to compensation for Termination Expenses, the Franchise
Agreement and Disclosure Document contemplate that the Franchisee will deliver a complete

release to the Franchisor in exchange for the Gross Sales Payout payment.®

> While not advanced before me, | have considered the argument that the fact that Section 12.8(b) requires the
Franchisee to grant a full and final release in return for the 2% Payment suggests that, absent such a release, the
Franchisee might be entitled to advance a claim for Termination Expenses. | draw no such inference. It is entirely
reasonable to conclude that the contemplated release could have been intended to cover any number of potential
claims unrelated to the Termination Expenses that may have arisen over the course of the Franchise Agreement.
The purpose of the section appears to be to effect a “clean break” between the parties. From the Franchisor's
perspective, the intent is to ensure that the 2% Payment will be the last payment it has to make to the Franchisee,
and that it is not exposed to any further claims.
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132. The scheme of the Franchise Agreements with respect to termination by the Franchisor is

as follows:

@ The Franchisor may terminate without cause after three years from the date of the

opening of the pharmacy upon giving 60 days notice; (S. 12.1);

(b) The Franchisor shall pay the Franchisee 2% of the gross sales for the previous twelve

month fiscal period (the “2% Payment”) in exchange for arelease; and

(c) There is no provision or obligation to the Franchisor to make any additional payments

including for costs, arising from termination and relocation.

133. The Franchise Agreement explicitly addresses the issue of payment for termination
without cause. | am satisfied that this scheme sets out the bargain in the contract as to what
would occur on termination. It is the least burdensome method of performance for the
Franchisor. Thus, the parties have expressly addressed the issue of termination and the financial

consequences of atermination.

134. For thisreason, applying the least burdensome test in Open Window leads me to conclude
that for purposes of determining what damages are available to the Franchisees, | should proceed
on the basis that the Franchisors would terminate without cause and pay the amounts
contemplated by Section 12.8. It is worth noting the Monitor has included Section 12.8

payments in his response to the Files claims.”

The Franchise Agreement as aWhole

135. My interpretation of Section 12.8(b) receives further support when the section is read

within the context of the Franchise Agreement as awhole.

6 In passing, | observe that regardless of what the Franchise Agreements may provide, the applicants have
transferred all of the patient liststo the Franchisees. There isno issue remaining with respect to those lists.
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Throughout the Franchise Agreement, the Franchisees are treated consistently as

independent contractors. Thus, Section 13.1 of the Franchise Agreement provides:

137.

13.1 Independent Parties

Franchisee and Phramacist are and will at al times remain independent
contractors with Franchisor and are not and shall not represent themselves to be
the agent, joint venturer, co-employer, fiduciary trustee, partner or employee of
Franchisor, or to be related to Franchisor other than as its independent franchisee
or the shareholder of Franchisee. Neither Franchisee nor Pharmacist shall make
any representations or take any acts which could establish any apparent
relationship of agency, joint venture, co-employer, fiduciary, trust, partnership,
dependent contractor or employment, and Franchisor shall not be bound in any
manner whatsoever by any agreements, warranties or representations made by
Franchisee or Pharmacist to any other person nor with respect to any other action
of Franchisee or Pharmacist. Neither Franchisee nor Pharmacist shall establish
any bank account, make any purchase, apply for any loan or credit, or incur or
permit any obligation to be incurred in the name or on the credit of Franchisor.
No acts of assistance given by Franchisor to Franchisee or Pharmacist shall be
construed so as to alter this relationship.

Franchisee must conspicuoudly identify itself at the Licensed Space of the
Pharmacy and in all dealings with customer, contractors, suppliers, public
officials, employees, regulators, and other as the owner of the independent
business under a franchise agreement from Franchisor, and must place other
notices of independent ownership on signs, forms, stationery, advertising and
other materials as Franchisor requires and as required by applicable law.

Section 5.9 of the Franchise Agreement specifically addresses the Franchisees' status as

independent contractors. It reads, in part:

Franchisee is, and shall continue to operate, an independent business and have
sole authority and control over its employees. All persons employed in and about
or in connection with the Pharmacy shall be, and herby are, recognized to be
employees of the Franchisee. Franchisee shall deliver to each of its employees a
notice stating that Franchisee but not Franchisor is such employee’'s employer.
Franchisee shall be solely responsible for al aspects of the employment
relationship with its employees, including without limitation, all decisions relating
to the hiring, dismissal, promotion, demotion, transfer and lay-off of such
employees. Franchisee shall be solely responsible for all employment-related
obligationsto its employees, including without limitation, in respect of wages,
salaries, benefits notice of termination, pay in lieu of notice, severance pay,
and any other obligation under contract, statute, common law or otherwise.

304



-36-

Franchisee shall be solely responsible for all liabilitiesarising in respect of its
agents, employees and independent contractors and shall take all reasonable
steps to ensure that its agents, employees and independent contractors do not
make any representations or engage in any acts that could establish an apparent
relationship of agency, joint-venture, partnership or employment with Franchisor,
which relationships Franchisee and Franchisor agree do not exist. For greater
certainty, Franchisor shall not be bound by any agreement, contract,
representation or warranty made by any agent, employee or independent
contractor retained or hired by Franchisee, except where Franchisee has first
obtained the prior written consent of the Franchisor. Franchisee shall indemnify
and hold harmless Franchisor in respect of any clams by any of its agents,
employees or independent contractors that Franchisor is their employer or
otherwise liable for any amounts or benefits owing or potentially owing to them
in connection with providing services to Franchisee, whether under contract,
statute, common or civil law or otherwise.

[Emphasis added]

138. Itisinherent in the Franchisees status as independent contractors that the Franchisees be
responsible for their own costs and expenses. Indeed, the portions of Section 5.9 that | have
emphasized above expressly provide that the Franchisees shall be solely responsible for all costs
associated with its employees and contractors. Thus, items (i) and (ii) of the Termination
Expenses are expressly addressed in the Franchise Agreement. The remaining Termination
Expenses, in my view, are addressed implicitly by virtue of the Franchisees status as

independent contractors.

139. Inany event, as | noted earlier, the question | must answer is whether there is anything in
the Franchise Agreement that would entitle the Franchisees to recover the Termination Expenses,
not whether there are sections that expressly preclude such recovery. | find that nothing in the
Franchise Agreement would have entitled the Franchisees to recover any portion of the
Termination Expenses, in the event that the Franchise Agreements had been terminated pursuant

to Section 12.1 of the Franchise Agreements.
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Surrounding Circumstances

140. | have considered whether further evidence of surrounding circumstances could assist me
in interpreting the Franchise Agreement as it relates to the Franchisees entitlement to claim
Termination Expenses. | have concluded that it could not.

141. While the Franchisees clearly seek the opportunity to lead evidence about the types of
Termination Expenses they have incurred, they have not pointed to any potential evidence of
surrounding circumstances that could assist me in interpreting the Franchise Agreements.
Evidence of what Termination Expenses the Franchisees have incurred would not assist in

determining whether such losses would be recoverable under the contracts.

142. | should note as well that | already have before me evidence of the surrounding
circumstances, in the form of the Disclosure Documents. As set out above, the Disclosure
Documents accurately and thoroughly describe the Franchisees’ rights on termination, in
complete conformity with Section 12.8 of the Franchise Agreement. There is no suggestion
anywhere in the Disclosure Documents that Franchisees would be entitled to receive anything on
termination, apart from the 2% Payment. Neither the Franchise Agreements nor the Disclosure
Documents suggest that the Franchisees could clam any additional amounts, even if the 2%

Payment were not made (for example, if a Franchisee had refused to sign arelease).

Section 32(7) of the CCAA

143. | have considered the Franchisees argument that Section 32(7) of the CCAA supports
their claims for the amounts set out in Issue 5. | do not accept this argument.

144.  Section 32(7) provides:

If an agreement is disclaimed or resiliated, a party to the agreement who suffers a
loss in relation to the disclaimer or resiliation is considered to have a provable
clam.
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145. | am satisfied that Section 32(7) is not intended to create new heads of damages or new
causes of action that are not otherwise available to the party suffering aloss. It says only that the

party suffering aloss has a provable claim, nothing more.

146. A CCAA filing does not entitle creditors to payment of amounts they could not otherwise
expect to recover under their agreements with the debtor company. Were it otherwise, the
CCAA process itself would become the basis for new claims that did not exist or arise except by
virtue of the CCAA itself. The CCAA processis intended to address claims of creditors against
the debtor company that existed at law, and to fairly address those claims among the creditors. It

is not intended to create a new set of liabilities for the debtor company.

Conclusion

147. Taking in their totality all of the matters discussed above, | conclude that there was no
contractual bargain between the parties that the Franchisees would receive upon termination
anything other than the 2% Payment. | am satisfied that the overal intent of the Franchise
Agreements was that the Franchisees, as independent contractors, should bear their own costs of
doing business, including any costs associated with the termination of the Franchise Agreements,
whether that be at the end of the five-year term, or after three years, pursuant to Section 12.1.

148. The Monitor’s position, as | understand it, is that al of the Termination Expenses
constitute costs that that the Franchisees would have incurred had the Franchisor performed the
Franchise Agreements in the least burdensome way, meaning that the Franchisor had terminated
by giving sixty days notice, pursuant to Section 12.1 of the Franchise Agreement. If thisis
factually correct, then | find that none of the Termination Expenses are recoverable, and there is

no need for further submissions or evidence on this point.

149. | have considered, however, the possibility that some of the Franchisees, as aresult of the
disclaimers, may have had to incur expenses falling within the broader category of Termination
Expenses that they would not have incurred if the Franchisor had terminated by giving sixty
days notice, pursuant to Section 12.1 of the Franchise Agreement (“Non-Section 12.1
Expenses’).
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| believe | can best illustrate the difference between what | mean by “Non-Section 12.1

Expenses’” and other Termination Expenses through the use of two hypothetical examples:

@

(b)

151.

Example 1. Suppose that a Franchisee has incurred costs as a result of having had to
notify a regulator of the closing of its pharmacy, as a result of the disclaimer. The
Franchisor would still have incurred these costs if the Franchisor had given notice
pursuant to Section 12.1 of the Franchise Agreement after three years. |If the Franchisee
were compensated for these costs, the Franchisee would be better off than the Franchisee
would have been, had the Franchisor performed the contract by terminating it under
Section 12.1. As a result, these costs would not be recoverable. | expect that the

majority of the Termination Expenses fall within this category.

Example 2: Now, suppose that a Franchisee was a party to a three year fixed-term
agreement with a sub-contractor, pursuant to which the Franchisee was required to pay a
$10,000 penalty to the subcontractor if the Franchisee terminated the agreement prior to
the three-year mark. Asaresult of the disclaimer, the Franchisee has actualy had to pay
the $10,000 penalty. Had the Franchisor terminated the Franchise Agreement pursuant to
Section 12.1 of the Franchise Agreement, the Franchisee would not have been required to
pay this penalty (since the Franchisee would not have had to terminate its agreement with

the sub-contractor). Thiswould be an example of a Non-Section 12.1 Expense.

The question of whether Non-Section 12.1 Expenses should be recoverable was not fully

argued before me. | also do not know whether any of the Franchisees have, in fact, incurred any

Non-Section 12.1 Expenses. That said, and without deciding this question at the present time,

there would seem to be a live issue as to whether or not Non-Section 12.1 Expenses ought to be

recoverable.

152.

Returning to first principles, | find to be quite helpful Prof. Cassels and Prof. Adjin-

Tettey’s formulation of the principle on which contractual damages are to be calculated, as set

out in their text Remedies: The Law of Damages. That formulation is as follows:

Expectation damages are designed to secure for the plaintiff the benefit of the
contract. Most generally, they can be calculated by determining the difference
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between the position that the plaintiff would have occupied, had the contract
between performed, and the position that the plaintiff is actually in as a result of
breach or non-performance of the contract.

[Emphasisin original]*

153. Again, without deciding the question, it appears to me at least arguable that if the
Franchisees have, in fact, incurred Non-Section 12.1 Expenses, the Franchisees would need to be
compensated for such expenses, in order to be placed in the position they would have occupied if
the Franchisor had performed the Franchise Agreement in the least burdensome manner, subject

to normal contractual principles of remoteness and mitigation.

154. Asaresult of the above, if the Franchisees take the position that they have incurred Non-
Section 12.1 Expenses, | am prepared to hear oral submissions from the parties as to whether or
not such Non-Section 12.1 Expenses should be recoverable. For the purposes of this argument, it
is not necessary for the Franchisees to adduce evidence of the Non-Section 12.1 Expenses that
they have in fact incurred. Rather, | will consider the arguments as to whether or not such
expenses should be recoverable on the assumption that such costs exist, and will provide a
direction to the Monitor to deal with such amounts, based upon the determination | ultimately
make.

155. This direction is not intended to open the door for the Franchisees to argue whether the
Termination Expenses, as a whole, should be recoverable. Instead, the argument is to concern
only the relatively narrow category of Non-Section 12.1 Expenses. To be clear, Non-Section

12.1 Expenses are only those expenses that:
@ The Franchisees have actually incurred as aresult of the disclaimers;

(b) The Franchisees would not have incurred if the Franchisor had terminated the Franchise

Agreements after three years, in accordance with Section 12.1; and

(© Are not unrecoverable under remoteness or duty to mitigate principles.

" Jamie Cassels & Elizabeth Adjin-Tettey, Remedies: The Law of Damages, 3d ed (Toronto: Irwin Law, 2014) at 18
[*CassellS].
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156. Aside from these Non-Section 12.1 Expenses, | conclude that the Franchise Agreements
do not provide for payment of Termination Expenses and that there is no other legal obligation
arising from the relationship of the parties for payment of these expenses. All other Termination
Expenses would have been a consequence of an early termination of the Franchise Agreement

under Section 12.1 and are not recoverable.

157.  Finally, with respect to Issue 5, | note that the claims of certain Franchisees (pharmacists)
for relocating to other communities after the disclaimer will be addressed when | am considering

Issue 7 relating to mitigation.

(d) I ssue #8(a): Arethe Franchisees entitled to any revenuesreceived by the Franchisor
or its Affiliates before or after the Initial Order based on the sale of products and
services to the Franchisees other than as provided for in the Franchise Agreement?
Can this question be answered “No” without further evidence?

Introduction

158. The core of the dispute relating to this Issue is the Franchisees request for more
information about Rebates.

159. Under the Franchise Agreements, Franchisees are required to purchase their products,
particularly generic drugs, directly from McKeeson. This constituted the large maority of the

Franchisees drug purchases.

160. The Franchisees argue that without the information about Rebates, they are unable to
assess whether the Franchisor acted fairly and in a commercially reasonable way with respect to
the sharing of Rebates.
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Section 5.3 of the Franchise Agreement

161.

Section 5.3 of the Franchise Agreement deals with the issue of Rebates. It provides as

follows:

162.
first and fourth paragraphs indicate that the Franchisor is entitled to receive and retain Rebates
for its own use without accounting or sharing with the Franchisees. There is no duty to account

53 Rebates

Franchisor and/or its Affiliates may and are entitled to earn revenue from and
Franchisor and/or its Affiliates may and are entitled to receive and retain for
itsand/or their own credit, without accounting to or sharing with Franchisee,
all payments, profits, rebates, discounts, advantages, goods, commissions,
incentives, or other alowances or benefits (collectively “Rebates’), which
Franchisor and/or its Affiliates may earn or be granted by suppliers related,
directly or indirectly, to the sale of products and services to Franchisee.

Franchisee shal participate, on the same basis as other Target Pharmacy
Franchisees, in group purchasing programs for Approved Products, the Computer
System, Equipment, inventory signs, furnishings and forms, supplies, services and
other items which Franchisor may from time to time require pursuant to Section
5.2 or otherwise. Franchisee acknowledges that Franchisor and/or its Affiliates
may and are entitled to earn revenue from purchases made by Franchisee under
such programs and that Franchisor and/or its Affiliates may and are entitled to
receive Rebates, from sources or suppliers in respect of such programs for its
and/or their own credit without accounting to or sharing with Franchisee.

Notwithstanding the foregoing, and where such payments are not prohibited
by law, any Rebates which Franchisor may earn or be granted directly or
indirectly from manufacturers of Generic Prescription Drug Products, listed
on the Approved Generic Product Formulary List, shall be shared with
Franchisee based upon a percentage of Franchisee's purchases of such
Generic Prescription Drug Products, subject to applicable laws and as set
forth in the Manual.

Franchisee acknowledges that Franchisor and its Affiliates owe no fiduciary, trust
or other duty to Franchisee and are under no such duty to account or disclose to
Franchisee for such revenues or Rebates, and may retain such revenue and
Rebates entirely for itsand/or their own account.

[Emphasis added]

| am satisfied that the language of Section 5.3 of the Franchise Agreementsisclear. The

or to disclose to Franchisees the amount of such Rebates.
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163. The third paragraph is an exception to the general approach found in the first and fourth
paragraphs. It applies only to GPDPs and contemplates a sharing based on a percentage of the

Franchisees purchase of such products. It does not specify the amount of that percentage.

164. Viewed objectively, the language provides for a scheme where there is no contractual
obligation on the part of the Franchisor to share or to account Rebates. The third paragraph is
simply an exception to the general approach with respect to GPDPs.

165. | am aso satisfied that the language of the section isfairly and accurately described in the
Disclosure Documents. As indicated previously, the Disclosure Documents constitute
surrounding circumstances for purposes of the interpretative exercise. There is nothing in the
Disclosure Documents that would lead me to conclude that Section 5.3 should be interpreted in a

manner other than that arising from the language used.

166. The Franchisees have not pointed to any further evidence that would assist in the
interpretative exercise. The only evidence that they seek is evidence of Rebates, in order to
make a determination as to whether or not the approach that was followed was fair and
commercialy reasonable. Even assuming for the moment that such evidence was to be
produced, there is nothing in that evidence which would assist in interpreting the language used

in the Franchise Agreements.

167. Thus| am satisfied that, for purposes of interpreting the language in Section 5.3, | do not
need further evidence, nor would further evidence that the Franchisees seek assist me in
interpreting Section 5.3.

The Disclosure Documents

168. In addressing GPDPs, Section 5.3 imposes an obligation upon the Franchisor to share
Rebates with the Franchisees based on a percentage of the Franchisee's purchase of such

products subject to applicable laws and as set forth in the Manual.
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Section 5.3 does not spell out what percentage of the Franchisee's purchase of such

arrangement for sharing with respect to GPDPs.

170.

171.
Franchisor intended to share with the Franchisees a minimum of 25% of the Franchisee's

acquisition costs for purchases of primary GPDPs and a minimum of 15% for secondary ones.

The relevant part of the Disclosure Documents reads as follows:

However, where such payments are not prohibited by law, any Rebates which the
Franchisor may earn or be granted directly or indirectly from manufacturers of
Generic Prescription Drug Products, as listed on the Approved Generic Product
Formulary List, will be shared with the Franchisee based upon a percentage of the
Franchisee’s Generic Prescription Drug Product purchases, subject to applicable
laws and as set forth in the Manual from time to time. In provinces other than
Ontario, the Franchisor, directly or indirectly through its suppliers,
currently intends to share with the Franchisee a minimum of twenty-five
percent (25%) of the Franchisee's acquisition cost for purchases of primary
Generic Prescription Drug Products, and a minimum of fifteen percent
(15%) of the Franchisee's acquisition cost for purchases of secondary
Generic Prescription Drug Products. The specific percentage of the
Franchisee’s acquisition cost that will be used to determine how the Franchisor
shares the Rebates it earns from manufacturers of Generic Prescription Drugs,
including the minimum percentage, may change from time to time and may vary
from province to province at the Franchisor's discretion. In Ontario, the
Franchisor has negotiated terms with its preferred supplier that will allow
the Franchisor to, directly or indirectly through its supplier, pass through a
four and one quarter percent (4.25%) volume discount to franchisees. The
volume discount is comprised of a two percent (2%) prompt pay discount
and a two and one quarter percent (2.25%) ordinary commercial terms
discount, and is subject to change from time to time at the Franchisor’s
discretion.

The Franchisor and its affiliates owe no fiduciary, trust or other duty to the
Franchisee and are under no such duty to account or disclose to the
Franchisee for such revenues or Rebates, and may retain such revenue and
Rebates entirely for their own account.

[Emphasis added)]

Thus, the Disclosure Documents indicate that, in provinces other than Ontario, the

313



- 45 -

172. In Ontario, the Franchisor had negotiated terms which would alow the Franchisor to

directly or indirectly pass through aform 4.25% volume discount to Franchisees.

173. As aresult, to the extent that the Franchisor had a discretion with respect to sharing
Rebates in relation to GPDPs, it had exercised that discretion before each Franchisee entered into
a Franchise Agreement and it had fully disclosed the basis on which it proposed to share
Rebates.

174. Significantly, the Franchisor did not change the arrangements for Franchisees receiving
Rebates with respect to GPDP after the parties had entered into the Franchise Agreements. To
the contrary, the arrangement set out in the Disclosure Documents remained the same
throughout. In addressing the Claimants' claims in the CCAA proceedings, the Monitor has
allowed for Rebates based on the above formul ae.

The Franchisees' Request for Further Information

175. The Franchisees argue that the Franchisor may have exercised its discretion with respect
to Rebates in a manner that breached a duty of good faith, fair deaing or commercia
reasonableness. They say that they can only assess whether this is the case if they are provided
with further information about the Rebate programs and, in particular, details about the amounts

of Rebates paid directly or indirectly to the Franchisor as aresult of salesto the Franchisees.

176. | conclude that the Franchisees are not entitled to production of the information they
request. | reach this conclusion for two reasons. First, the terms of section 5.3 are clear. Other
than with respect to GPDPs, the Franchisor has no obligation to share Rebates with the

Franchisees. Thus, there isno need for production of information with respect to those Rebates.

177. Moreover, with respect to GPDPs, the Franchisor set out explicitly in the Disclosure
Documents the basis upon which the sharing would occur. That information was provided to
each prospective Franchisee before it entered into the Franchise Agreement. The basis for the
sharing was not changed after the Franchise Agreements were executed. It remained the

arrangement throughout. | do not accept that, acting in accordance with this arrangement, which
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was fully and accurately disclosed in the Disclosure Documents before the parties entered into

the Franchise Agreement, could constitute a breach of a duty of good faith.

178. The Franchisees are able to calculate precisely the amount that they are entitled to receive
as a result of the sharing exercise, because the percentage is based on the amount of their own
purchases. They have the information necessary to determine if they received Rebates in
accordance with the formulae set out in the Disclosure Documents. There is no need to have the

information relating to the Rebates to make this calculation.

179. Moreover, any argument that the Franchisor breached a duty of good faith or otherwise in
exercising its discretion as to how to share Rebates relating to GPDPs is answered by the fact
that the discretion, if there was one, was exercised before the Franchisees entered into the

Franchise Agreement and was fully disclosed to the Franchisee at that time.

180. As I have indicated above, a duty of good faith relates only to the performance of the
contract by the Franchisor. The Franchisor had done everything that it was required to do in
connection with the sharing of Rebates prior to the Franchisees entering into the Franchise
Agreement and it had fully and fairly disclosed what it intended to do. It did not change that

course of action after the Franchise Agreements were executed.

181. In the result, I deny the Franchisees’ request for further information with respect to Issue

8(a).

v

DATED: June 28, 2016 The Honourable Dennis R. O’Connor, Q.C.
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Schedule “A”

Court File No. CV-15-10832-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE DENNIS O’CONNOR, ) WEDNESDAY, THE 3RD

)
CLAIMS OFFICER ) DAY OF MAY, 2016

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET
CANADA PHARMACY (BC) CORP., TARGET CANADA
PHARMACY (ONTARIO) CORP., TARGET CANADA PHARMACY
CORP., TARGET CANADA PHARMACY (SK) CORP., and TARGET
CANADA PROPERTY LLC (the “Applicants”)

ORDER
(Pharmacist Claims Dispute Common Issues List and Timetable)

THIS HEARING, pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985,
¢. C-36 and the Order of Regional Senior Justice Morawetz dated February 12, 2016 in the
above-referenced proceedings was heard this day at 333 Bay Street, Suite 3400, Toronto,

Ontario.

ON READING the materials filed by the Monitor and by Sutts, Strosberg LLP in its
capacity as Pharmacist Representative Counsel with respect to the Pharmacy Franchisees’ claims
and on hearing the submissions of counsel for the Monitor, counsel for the Target Canada

Entities, and Pharmacist Representative Counsel:



2

1 THE CLAIMS OFFICER ORDERS that the Common Issues List applicable to
the determination of the Pharmacy Franchisees’ claims shall be as set out at Schedule “A”

hereto (the “Common Issues List”)

2. THE CLAIMS OFFICER ORDERS that Issues 1, 2, 3, 5, and 8(a) on the

Common Issues List shall be heard at the hearing scheduled for the week of June 6, 2016.

8t THE CLAIMS OFFICER ORDERS that the parties shall comply with the

procedural timetable set out at Schedule “B” hereto in connection with the hearing in June.
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SCHEDULE “A”

(see next page)



Court File No. CV-15-10832-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET
CANADA PHARMACY (BC) CORP, TARGET CANADA
PHARMACY (ONTARIO) CORP., TARGET CANADA PHARMACY
CORP., TARGET CANADA PHARMACY (SK) CORP., and TARGET
CANADA PROPERTY LLC (the “Applicants”)

FINAL LIST OF COMMON ISSUES

AS DETERMINED MAY 3, 2016

Target Canada Pharmacy Franchising LP (“TCC Pharmacy”), was franchisor to 94
separate franchisees (individually a “Franchisee”, and collectively, the “Franchisees”)
operating in-store Target-branded pharmacies across Canada, outside of Quebec, The in-
store pharmacies were operated pursuant to franchise agreements between each
Franchisee and TCC Pharmacy, as franchisor, and related documents and agreements,
Each Target Canada Pharmacy Franchise Agreement (each, a “Franchise Agreement”),
each Target Pharmecy Franchise Disclosure Document (including ahy applicable
Statements of Material Change), franchise amending agreements entered into by certain
of the Franchisees (for example, conversion bonus agreements), and the Financial
Support Package 2014 as amended by the letter from Jeff May dated June 13, 2014
outlining the details of the EBIT Top Up Support Program are collectively, and as

applicable to each Franchisee, referred to herein with the Franchise Agreement as the
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“Franchise Documents”' The Franchise Agreement granted each Franchisee a license to
operate the Target-branded pharmacy using certain Target Pharmacy trade-marks, The
Franchisees were typically independent corporations which, in the majority of cases,
were wholly-owned by a licensed pharmacist (individually, a “Pharmacist”, and
collectively, the “Pharmacists”). Both the Franchisee and the Pharmacist is a party to the
Franchise Agreement because, among other things, in order to operate a pharmacy
franchise, a licensed pharmacist is required under applicable regulations to be present at
the premises during operating hours, The Franchisees and Pharmacists are hereinafter
collectively referred to as the “Pharmacist Franchisees”. In addition to the entitlements
set out in the express terms of the Franchisc Agreement, TCC Pharmacy introduced and
implemented the EBIT Top Up Support Program in February 2014 to provide financial
support to eligible Franchisees, which support program was modified and enhanced for

the benefit of cligible Franchisces in June 2014,

The Monitor and Pharmacist Representative Counsel agree that the appropriate measure
of the damages arising from the disclaimer of each Franchisc Agreement is that the
Franchisee should be put in the same position in which it would have been had the

Franchise Agreement been performed by TCC Pharmacy.

I Unless otherwise stated, references to a particular section of the Franchise Agreement herein shall refer to
the Target Canada Pharmacy Franchise Agreement among each Pharmacist Franchisee and TCC Pharmacy,
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The common issues of the Pharmacist Franchisees are as follows:

DISCLAIMER OF FRANCHISE AGREEMENTS

il Based on ordinary contractual interpretation and damages assessment principles,
does Section 12.1 of the Franchise Agreement operate to limit the Franchisee’'s
recoverable losses under the Franchise Agreement to a period of three years from the
opening of such Franchisee’s pharmacy? Can the question be answered ‘Yes’ without

further evidence?

2 If the answer to Issue 1 is yes, does the common law duty of good faith and/or
the statutory duty of good faith and fair dealing under applicable franchise legislation” in
the Regulated Provinces® impact TCC Pharmacy’s ability to rely on such provision to
limit the recoverable losses of Franchisees? Can the question be answered ‘No’ without

further evidence?

3. If the answer to Issue 1 is yes, does the common law duty of honest performance
impact TCC Pharmacy’s ability to rely on Section 12.1 of the Franchise Agreement to
limit the recoverable losses of Franchisees? Can the question be answered ‘No’ without

further evidence?

% Specifically, Arthur Wishart Act (Franchise Disclosure), 2000, SO 2000, ¢ 3, Franchises Act, RSA 2000,
¢ F-23; Franchises Act, RSPEI 1988, ¢ F-14.1; Franchises Act, SNB 2014, ¢; The Franchises Act, CCSM ¢
F156,

3 Specifically, Ontario, Alberta, New Brunswick, Prince Edward Island and Manitoba (collectively, the
*“Regulated Provinces™),
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4, Is the methodology set out in each Notice of Revision or Disallowance issued by

the Monitor to each Franchisee a correct approach fo measure:

(i) loss of future profits (including treatment of the OTC Royalty Payment
and EBIT Top Up Support Program) in connection with the Franchise

Agreement; and

(ii) Gross Sales Payout, as set out in section 12.8(b) of the Franchise

Agreement?

With respect to Common Issue #4, it is agreed that the Monitor will justify its approach
to the determination of damages with evidence. The Monitor will not assert its

methodology is entitled to deference,

s. Are the Franchisees also entitled to any recovery on account of any of the
following:
1) Any amounts paid for employees’ salaries, fees, expenses, notices of

termination, payment to employees in lieu of notice, and severance pay?
(i)  Any amounts paid to contractors during shut down?

(ili)  Any costs of complying with regulatory requirements to shut down and/or

to continue operation as an independent pharmacy?
(iv)  Any loss in value of inventory and other assets?

W) Any costs incurred in respect of relocation of its pharmacy?
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(vi)  Any other obligations upon shut down? [NTD: To be identified by

Pharmacist Representative Counsel by May 24, otherwise to be

removed.]

Can the question be answered ‘No’ for any of these categories without further evidence?
6. If the answer to any of the items under Issue 5 is yes:

@) Does the aggregate amount of such entitlements exceed the $25,000
amount allowed by the Monitor “to compensate [each Franchisee] for

certain costs incurred and other miscellaneous items”?

(i)  If the answer to Issue 6(i) is yes, what additional amount would be

reasonable?
MITIGATION
g The claimants acknowledge that they had a duty to mitigate in the circumstances

of this case. The common issue to be determined, if possible, is whether a uniform

approach or approaches to mitigation should be adopted.

OTHER ISSUES

8. a’ Are the Franchisees entitled to any revenues received by the Franchisor or its

Affiliates before or after the Initial Order based on the sale of products and services to the
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Franchisees other than as provided for in the Franchise Agreement? Can this question be

answered ‘No’ without further evidence?

f}}‘ (Ly)’ If the answer to 8 is “Yes’, should there be an accounting?

C

CONFIRMATION OF ISSUES

Pharmacist Representative Counsel hereby confirms that the above list is an exhaustive

list of the common issues of the Pharmacist Franchisees.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3" day of May, 2016.

P
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SCHEDULE “B”

Procedural Schedule re: Threshold Issues Hearing

Item Date
Joint Brief of Background Documents agreed to ~ May 11
Filing of Monitor’s written submissions on May 20
Common lIssues 1, 2, 3, 5, 8(a).
Filing of Pharmacist Representative Counsel May 27
written submissions on Common Issues 1, 2, 3,
5, 8(a)
Filing of Monitor’s reply submissions (if June 3

necessary)

Oral argument on Common Issues 1, 2, 3, 5, 8(a)

June 6, 7, 8, 9 and 10

6560424
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William V. Sasso, Sharon Strosberg — Sutts, Strosberg LLP (Pharmacist Representative
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This ruling addresses two issues.

(a) Common Issue No. 7. This issue is as follows:

7. The claimants acknowledge that they had a duty to mitigate in the circumstances of
this case. The common issue to be determined, if possible, is whether a uniform

approach or approaches to mitigate should be adopted.

(b) Non-Section 12.1 Expenses

Have the Franchisees incurred expenses as a result of the disclaimer that they would not
have incurred if the Franchisor had terminated the Franchise Agreements after three years

in accordance with Section 12.1. If so, are such expenses recoverable?

Mitigation

2.

At the August 3rd hearing the Franchisees made three submissions with respect to

Common Issue No. 7.
(a) The Franchisees do not have a duty to mitigate any part of their claims;

(b) If the Franchisees do have a duty to mitigate, it is not appropriate to use a uniform
approach or approaches to estimate the reduction of their losses by way of
mitigation. It is necessary to do an individual assessment of each of the

Franchisee’s mitigation efforts; and

(c) If a Franchisee has a duty to mitigate, the wage earnings or estimate of wage
earnings of the associated Pharmacist as an employee of a pharmacy other than
the Franchisee are not properly included to reduce the losses incurred by the

Franchisee.!

' Pursuant to the Franchise Agreements, the Franchisees are corporations, The agreement requires each Franchisee
be controlled by a Pharmacist and that the Pharmacist work full time for the Franchisee. For clarity, I will refer to
the Pharmacist associated with a particular Franchisee as the “associated Pharmacist” although the Franchise
Agreement does not use this term.
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(a) The Duty to Mitigate

1. The Franchisees argue that they do not have a duty to mitigate their claims. Thus to the
extent that their claims are otherwise accepted, I should not consider what steps they or the
associated Pharmacists took after the disclaimer to earn other income so as to reduce their losses

that formed the subject of their claims.

2. At the conclusion of the hearing on August 3rd, I ruled that the Franchisees did have a

duty to mitigate and indicated that I would deliver my reasons later. These are my reasons.

3. It is worth noting that in agreeing to Common Issue No. 7, the Franchisees had
acknowledged that they have a duty to mitigate. However they now make two arguments why

there is no such duty.

4. First the Franchisees argue that by virtue of my ruling of June 28, 2016, the Franchisor
has been deemed to exercise the early termination rights under Section 12.1. That being the
case, the Franchisor is obligated to pay the Franchisees the amount set out in Section 12.8(b) of
the IFranchise Agreement, namely, two percent (2%) of a Franchisee’s gross sales over the

previous 12 months provided the Franchisee gives the Franchisor a complete release.

5. The Franchisees submit that mitigation is not required or applicable because their losses
are limited by Section 12.1 of the Franchise Agreements and that the Franchisor is required by

the Franchise Agreements to pay liquidated damages.

6. The Franchisees point out that the Ontario Court of Appeal has held that mitigation does
not apply to liquidated damages or amounts owing under a contract. See Bowes v. Goss Power

Products Ltd., 2012 ONCA 425 (CanLlIl).

7. The problem with this argument is that in addressing the Franchisees’ claims, the Monitor
has not applied mitigation to the payments required under Section 12.8(b) of the Franchise

Agreements. Those are liquidated payments and as such not subject to mitigation. The Monitor,
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quite properly in my view, has allowed the two percent (2%) payment in full for each of the

Franchisees with no reduction for mitigation.

8. In paragraph 17 of his Affidavit sworn July 22, 2016, Mr. Ferguson sets out the
categories of claims by the Franchisees together with the Monitor’s response to each of the
claims. The Monitor proposes to apply the mitigation reduction only to the Franchisees’ claims

for future losses of profits, not to the payments under Section 12.8(b).

9. The claims for losses of future profits are not claims for liquidated damages nor are they
provided for under the Franchise Agreements. Rather, they are based on the common law
principles for awarding damages arising from a breach of contract. Clearly these types of
damages are not liquidated nor have they been agreed to by contract. As such, they do not come
within the principle that there is no duty to mitigate liquidated or contractually provided

damages.

10. In oral argument, the Franchisees submitted that because one of their claims is for
contractually provided liquidated amounts (the 2%) their loss of future profits claims should be
subject to the same principle that mitigation does not apply to liquidated contractually provided

for damages.

11. I do not accept this argument. The Franchisees did not provide any authority for this
approach. I am not surprised. There does not appear to be any principled reason why because
one claim is for a liquidated amount, other claims that are for non-liquidated damages should, for

mitigation purposes, be treated as liquidated claims.

12. The Franchisees make a second argument why there is no duty to mitigate. They say that
as a result of my ruling of June 28, 2016, the Franchise Agreements should be treated as fixed-
term contracts. The fixed terms would be either 3 years or 5 years depending on my conclusion

on two issues yet to be decided.
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13. The Franchisees submit that two decisions of the Court of Appeal of Ontario support this
position. They refer to Bowes (supra) and Howard v. Benson Group Inc., carrying on business

as The Benson Group Inc., 2016 ONCA 256.

14. I do not accept this submission. In Bowes at paragraph 34, the Court said that “... an
employment agreement that stipulates a fixed term of notice or payment in lieu should be treated
as fixing liquated damages or a contractual amount. It follows that, in such cases, there is no

obligation on the employee to mitigate his or her damages.”

15.  In Howard, the Court found that an employer who terminates without cause a fixed term
employment contract, is liable for wages and benefits for the unexpired term of the contract. The
contract did not specify a notice period. The Court decided, relying on Bowes, that a
contractually fixed term is distinguishable from common law reasonable notice. At paragraph 39
the Court said, “There is no reason to depart from the rule in Bowes that there is no duty to
mitigate where the contract specifies the penalty for early termination. It does not matter
whether the penalty is specified expressly, as in Bowes, or is by default the wages and benefits

for the unexpired term of the contract, as in the case of fixed term contracts generally.”

16.  The underlying approach in these two cases, both employment situations, is that because
the contracts specified, expressly (Bowes), or by way of default (Howard), that the payments
owing should be treated as contractually required liquidated amounts, they are not subject to

mitigation.

17.  In both Bowes and Howard, the contract provided for a fixed and definable stream of
payments from the employer to the employee. The Court of Appeal treated these streams of

payment as liquidated damages contractually provided by the agreements.

18. The important difference in the present case is that the Franchise Agreements make no
provision, either expressly or by way of default, for payment of liquidated amounts during the
unexpired portion of the fixed term of the Franchise Agreements after the breach (the
disclaimer). Instead, as I said above, the Franchisees’ claims for damages during the unexpired

period of the Franchise Agreements are claims for loss of future earnings. The damages claimed
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are not payments that the Franchisor would have made to the Franchisees had the contracts been
performed. Rather, they are amounts the Franchisees would have earned from the opportunity

provided in the Franchise Agreements.

19.  The amounts of damages for future loss of profits are general damages. They are
determined pursuant to common law principles. They are not liquidated amounts agreed to by

way of contract in the Franchise Agreements.

20. Thus I conclude the decisions in Bowes and Howard do not lead to a conclusion that the

Franchisees’ claims for losses of future profits should not be subject to mitigation.

21, For these reasons I conclude the Franchisees were under a duty to mitigate the damages

resulting from their claims for future loss of profits.

(b) Uniform Approach or Individual Assessment

22, I have concluded that the Franchisees had a duty to mitigate their future loss of profits

claims. The question arises as to how those mitigation efforts should be determined.

23.  When filing their Proofs of Claim, the Franchisees did not include any offset to the

amounts claimed to account for mitigation.

24, Faced with a large number of claimants and a lack of information, the Monitor
considered three alternatives — individual assessments, a uniform approach or a hybrid approach
which would apply different common mitigation factors to the Franchisees whose associated
Pharmacists obtained subsequent employment as a pharmacist from those who reopened

independent pharmacy operations.

25. The Monitor opted for a uniform approach. This resulted in an aggregate reduction of
$5.3 million for future loss profit claims asserted by the 80 Franchisees whose claims are still in

dispute.
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26. The Monitor’s uniform approach assumed a 6 months grace period during which no
mitigation was applied. This was intended to represent a reasonable period for the Franchisees

or the Pharmacists to make arrangements to generate new income.

27. Following the grace period, the Monitor applied a mitigation factor of $85,000 per annum

to the end of the 3 year period referred to in Section 12.1 of the Franchise Agreement.

28. The Monitor’s research revealed that the average salary range for a senior pharmacist is
between $72,000 and $117,000. The Monitor selected an amount close to the bottom of the

range.

29. Throughout, the Monitor has remained willing to consider other proposals for dealing
with mitigation. The Monitor is concerned that dealing with mitigation on an individual

assessment basis will result in cost and delay to both the Franchisees and to the Estate.

30. Significantly the Monitor is aware that the approach proposed is a type of rough justice.
Some Franchisees would be winners because they or the associated Pharmacist earned more than
the amount produced by the Monitor’s approach. Others would be losers. Those Franchisees
would recover less than if the Monitor had done individual assessments. For example, if a
Franchisee or the associated Pharmacist did not earn anything despite reasonable efforts, the
Monitor’s approach would apply the uniform approach and reduce the claim by the same factor
as that applied to all Franchisees including associated Pharmacists that obtained subsequent

employment.

31. The Monitor argues that the CCAA provides the court and therefore me as a Claims
Officer, sufficient latitude to fashion an approach that is appropriate so as to avoid excessive cost

and delay.

32. The Franchisees argue that it can never be appropriate, without express instructions from
the Court, for a Claims Officer to determine a claim on other than the information required to

make an informed decision.
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33.  The Franchisees also argue that assessments should be based on what each Franchisee or
Pharmacist actually did. Each Franchisee and Pharmacist’s situation is different and the
mitigation efforts should be considered individually. Concerns about delay and expense should

not dictate an approach that creates winners and losers within the Franchisee group.

34. At the conclusion of the hearing on August 3", I indicated that I would not decide this
issue at the present time. I think it would be useful to have more information about the actual
mitigation activities of the Franchisees and the Pharmacists before addressing what is an

appropriate approach.

35.  With this in mind I asked the parties to prepare a questionnaire for the Franchisees and
Pharmacists about what they had done insofar as employment, reopening pharmacies or other
business activities to reduce their loss claims flowing from the disclaimer. I directed that the
parties work out the contents of the questionnaire and a schedule to enable them to assemble the
information for an appearance before me on October 6 and 7, 2016. 1 will be dealing with the

other outstanding issues at that time.
(¢) Pharmacists Mitigation Activities

36. The Monitor argues that in considering the mitigation efforts of the Franchisees, I should
consider the efforts of the associated Pharmacists who control the Franchisee corporations and

who, prior to the disclaimers, were fully employed by the Franchisee corporations.

37.  The Franchisees respond saying I should not consider the efforts of the Pharmacists.
They argue that to do so would constitute an impermissible piercing of the corporate veil. The
Franchisees, all corporations, are the claimants in the CCAA proceedings. The loss of future
profit claims relate to operations of the Franchisees and to their revenues and expenses. Thus,
the Franchisees argue that the mitigation efforts should be only those of the Franchisee

corporations not the individual Pharmacists.
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38. I conclude that for the purpose of considering mitigation for the Franchisees’ loss of
profit claims, it is appropriate to consider the efforts of the individual Pharmacists who were

associated with the Franchisees.

39. I start with the scheme of the Franchise Agreements. Those agreements require the
Franchisee be a single purpose corporation with a purpose of operating the Target Franchise
under the Franchise Agreement. The Franchise Agreement also requires that the Pharmacist,
who is also a party to the agreement, be a central part of the Franchisee’s business, both as the

controlling shareholder and as the essential professional employee.

40. Under the agreement the Franchisee must ensure that the Pharmacist owns no less than
51% of the issued and voting shares of the Franchisee. Thus the Pharmacist must control the

corporation (Section 3.1).

41.  In addition, the Franchisee is required to employ the Pharmacist and to cause the
Pharmacist to devote full time and attention to the management and operation of the pharmacy
and subject to holidays to be present for a minimum of thirty-five (35) hours per week
(Section 5.9).

42. I am told by the Monitor that in dealing with the loss of profits claims, the Monitor
normalized earnings by including the amount of the salary paid to the Pharmacist as a return to
owner and therefore part of the profit of the Franchisee. If one were to take the position that the
salary of the Pharmacist from employment after the disclaimer is not to be considered as part of
the mitigation, then it would make sense to remove the normalized calculation whereby
payments to the Pharmacist were a return to owner in the loss of profit calculation. Assuming
the two were the same, there would be a wash. While the two amounts would not necessarily be

the same, the general principle nonetheless makes sense.

43, In addition, it seems to me sensible from a commercial standpoint that for the purposes of
mitigation, the two — the Franchisee and the Pharmacist — be viewed in the same light. Indeed,

were it otherwise in the scenario where the Pharmacist obtains new employment after the
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disclaimer, it is unlikely that the Franchisee would be in a position without the assistance of the

Pharmacist to take any steps to mitigate its losses.

44.  In the present case, it was incumbent upon each Franchisee to take reasonable steps to
mitigate its loss of future income. A central asset of the Franchisee was the employment and
professional skill of the associated Pharmacist. In these circumstances it is reasonable to require
the Franchisee, controlled by the Pharmacist, to take steps to use its assets and resources to
reduce its losses. It is reasonable to conclude that the Franchisee was required to either seek
another business opportunity or failing that, to require the Pharmacist to find other employment
s0 as to put his or her professional skills to use. It would not fulfill the duty to mitigate to simply

do nothing.

45. The Pharmacists point out that Section 10.2 of the Franchise Agreement distinguishes
between the Pharmacists’ and the Franchisees® rights and obligations after expiration or
termination.  Under Section 10.2, the Franchisees and Pharmacists are precluded from
establishing or operating a competitive business in the Franchisee’s territory for one year. They
are also precluded from diverting any business opportunities. The section goes on to provide that
notwithstanding those obligations, the Pharmacists shall be entitled to obtain positions as

employees in a competitive business.

46. I do not consider that Section 10.2 affects the conclusion I reach above. To start it has no
application to the circumstances of this case. After the disclaimer, there was no longer a Target
Pharmacy and there was nothing for a competitive business to compete with. In any event,

Section 10.2 was not enforceable in the face of the disclaimer.

47. Moreover, the fact that Section 10.2 treats the Pharmacists differently in permitting the
Pharmacists to be employed is simply recognition of the fact that the Pharmacists have
employable skills. The Franchisees’ corporations do not. That fact does not change my
conclusion that one way for the Franchisees to mitigate their losses was to permit or require the
associated Pharmacists who were the core of the Franchisees’ businesses to seek other

employment,
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Non-Section 12.1 Expenses

48. In my ruling of June 28, 2016 I found that the proper approach to determining whether
the Franchisees are entitled to recover “termination expenses” under Common Issue No. 5 is to
ask whether a Franchisee “would have incurred such expenses if the Franchisor had terminated
the Franchise Agreement after 3 years, pursuant to Section 12.1”, If so, the expenses are not

recoverable,

49. Accordingly, I ruled against recoverability of the Termination Expenses set out in
Common Issue No. 5 on the basis that they would have been incurred in a Section 12.1

Termination.

50. I directed that the parties may make submissions on the recoverability of Non-Section

12.1 Expenses if the Franchisees had in fact incurred such expenses.

51.  In response, Mr. Gavrilidis filed an affidavit on behalf of the Franchisees. In that
affidavit he takes the position that after the disclaimer, the Franchisees did not wish to relocate
their pharmacies and continue in business. He says that had the Franchise Agreements been
terminated in accordance with Section 12.1, the Franchisees would have liquidated their assets

and collected on their receivables.

52. Mr. Gavrilidis goes on to say that because the Franchisor forced the Franchisees to accept
ownership of the patient files (also described as the prescription databases) after the disclaimer,
the Franchisees had no choice but to continue on in business to serve their clients. In doing so
they incurred the costs of relocation, payments for new licences, expenses related to pharmacy

libraries, insurance costs and everything necessary to open a new pharmacy.

53. Mr. Gavrilidis asserts that it was only because the Franchisor breached Section 12.1 and
12.11 of the Franchise Agreement by foisting the patient files on the Franchisees in the aftermath

of the disclaimer that the expenses referred to were incurred.

54. I don’t accept this submission.
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55.  The underlying premise of Mr. Gavrilidis’ affidavit that the Franchisors forced the
Franchisees and the associated Pharmacists to do something that they otherwise would not have
done is unsupported by the evidence. There is no evidence that other Franchisees or Pharmacists
share Mr. Gavrildis' view that the patient files were foisted on them and resulted in unwelcomed
expenses. Mr. Gavrilidis’ affidavit which was sworn on July 18, 2016 was the first time that any

Pharmacist or Franchisee had taken this position.

56.  In previous submissions in the CCAA proceedings, the Pharmacists and Franchisees had
taken the position that they owned the patient files and that they should be free to deal with them

as they saw fit.

57.  On January 21, 2015, the Franchisor wrote the Pharmacists and Franchisees saying that
the patient files belonged to the Pharmacist Franchisees. The Franchisor indicated that the
Franchisor would not be directing the Pharmacist Franchisees to transfer the files to itself or to a
designee pursuant to Section 12.11 of the Franchise Agreement. The Franchisor indicated that
the Pharmacist Franchisees had a number of options with regard to the patient files including

moving the files to another pharmacy that they operate or selling the files to another pharmacy.

58. It appears in the record that there would have been no difficulty transferring or selling the
files to other pharmacies if the Franchisees or Pharmacists had chosen to do so. At no time
before Mr. Gavrilidis’ affidavit had any Franchisee or Pharmacist indicated to the Monitor that
ownership of the patient files was a hardship. In fact several of the Franchisees required
confirmation from the Franchisor that patient files would be retained by the Pharmacist

Franchisees.

59. In his Second Report, the Monitor indicated that transfers of patients’ files had been

completed or were underway for 25 of the pharmacies.

60. I do not accept the underlying premise of the Franchisees” arguments that the patient files
were foisted on the Franchisees or Pharmacists in breach of the Franchise Agreement resulting in

costs that would not have been incurred on a Section 12.1 termination.
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61. Thus I conclude that the Franchisees have not established any claim for Non-Section 12.1

Expenses.

DATED: August 19, 2016 TheHonourable Dennis R. O’Connor, Q.C.
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OVERVIEW

L. On June 28, 2016, 1 issued a ruling in this case (the “Previous Ruling”) with respect to
the Pharmacy I'ranchisee Claims under the Claims Procedure Order that Morawetz J. made in

this proceeding.! This ruling should be read in conjunction with my Previous Ruling.

2. My Previous Ruling addressed Common Issues 1, 2, 3, 5 and 8(a), as defined in my Order
of May 3, 2016 and attached as Schedule A to my Previous Ruling. My Previous Ruling
permitted the parties to adduce additional evidence, and make additional submissions, with

respect to three points:

(a) The correct interpretation of the words “effective immediately”, as used in
Section 12.1 of the Franchise Agreements (the “Effective Immediately Issue”.
This was the one aspect of Common Issue 1 that I did not decide in my Previous

Ruling,

(b) Whether or not the Franchisor’s exercise of its rights under the early termination
clause of the Franchise Agreements was fettered by a duty of good fzith, as a
result of interactions between the parties in respect of the EBIT Support Program
that was introduced after the Franchisees were operating under the Franchise
Agreements (the “Good Faith Issue”). This was the one aspect of Common Issues

2 and 3 that I did not decide in my Previous Ruling,

(c) Whether a uniform approach or approaches to mitigation should be adopted (the

“Uniform Mitigation Issue”). This is Common Issue 7,

! Capitalized terms and abbreviations herein have the meaning referred to in the Common Issues List that was
attached as Schedule A to my Previous Ruling, or as defined in the body of my Previous Ruling. As in my Previous
Ruling, for readability, T will sometimes refer to TCC Pharmacy as the Franchisor and the Pharmacist Franchisees as
the Franchisees. Where reference is made to the Company’s Creditor’s Arrangement Act, R.8.C., 1985, ¢. C-36
(“CCAA™) proceedings, capitalized terms shall be the meanings as defined in the Initial Order dated January 13,
2013, the Claims Procedure Order, or other orders or documents referenced in the proceedings unless otherwise
defined.
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3.

2.

This ruling sets out my findings with respect to the Effective Immediately Issue, the

Good Faith Issue and the Uniform Mitigation Issue. For the reasons set out below, I have the

following determinations:

4,

(a)

(b)

(c)

Effective Immediately Issue: Section 12.1 of the Franchise Agreements permitted

the Franchisor to deliver a notice of termination 60 days before the three-year
anniversary of the relevant Franchise Agreement, such that the termination would

occur on the third anniversary of the pharmacy’s opening,

Good Faith Issue: The Franchisor was not limifed in the exercise of its rights
under Section 12.1 by a duty of good faith as a result of any interactions between

the parties in respect of the EBIT Support Program.

Uniform Mitigation Issue: The Supervising Judge in this proceeding is in a better

position than I am to decide whether concerns about the costs and delay
associated with deciding the mitigation issue on a case-by-case basis warrant an
order that the Monitor shall use a uniform approach. Absent such an order from
the Supervising Judge, I am not prepared to order a uniform approach and the

issue of mitigation will have to be addressed through individual assessments.

1 address each of these issues separately, below.

The Effective Immediately Issue

5.

(a) Introduction

One of the Issues I addressed in my Previous Ruling concerned the interpretation of

Section 12.1 of the Franchise Agreements. Issue 1 reads as follows:

Based on ordinary confractual interpretation and damages assessment principles,
does Section 12.1 of the Franchise Agreement operate to limit the Franchisees’
recoverable losses under the Franchise Agreement to a period of three years from
the opening of such Franchisee’s Pharmacy? Can the question be answered,
“Yes” without further evidence?
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6. Section 12.1 of the Franchise Agreements provides:

At any time following the third anniversary of the opening date of the Pharmacy,
Franchisor may, at its option, terminate the Agreement without cause and all
rights granted herein effective immediately, upon sixty (60) days prior written
notice,

7. In my Previous Ruling, T held that the language of Section 12.1 was clear and capable of
only one interpretation. Specifically, I found that the effect of this section was to limit each
Franchisee’s recoverable losses under the Franchise Agreements to a period of three years from

the opening of such Franchisee’s pharmacy.

8. My finding in this regard was subject to one caveat. This related to the interpretation of
the words “effective immediately”, as used in Section 12,1, The Franchisees argued that these
words should be interpreted so that the Franchisor could only deliver notice after the third
anniversary of the opening of the franchise, with the sixty day period running from that date.
The Monitor and the Applicant argued that the Franchisor could deliver notice 60 days before the
anniversary, so that the termination would occur on the third anniversary of the pharmacy’s
opening, The difference is that on the Franchisees’ interpretation, the relevant period for

calculating their lost profits would be 60 days longer than that assessed by the Monitor.”

9. Significantly, other than with respect to the Effective Immediately Issue, the Franchisees
did not put forward a competing interpretation to that found in the clear language of Section 12.1
and applied by the Monitor. Thus, I concluded that evidence of surrounding circumstances was
not needed and would not be helpful in interpreting Section 12,1. The only exception was that

evidence of the surrounding circumstances might be relevant to the Effective Immediately Issue.

10.  In my Previous Ruling, I pointed out that the parties had put forward competing
interpretations of the Effective Immediately Issue and that, as a result, I must decide which one is

correct. 1 concluded that the Franchisees should have an opportunity to call evidence of

? See my Previous Ruling, paras. 82 and 83.

* Ibid,, para. 84,
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surrounding circumstances with respect to the interpretation of that issue only.4 In my Previous

Ruling, I gave the following direction concerning the Effective Immediately Issue:

85, I reach a different conclusion with respect to the Effective Immediately
Issue.  On this narrow point, the parties have put forward competing
interpretations, and I must decide which of them is correct. Therefore, I propose
to give the Franchisees an opportunity to call evidence relating to the
interpretation of this clause ...

87.  Ido not know what, if any, evidence could be called by the Franchisees on
this issue. If there is none, I will proceed to rule on the basis of the record before
me.

88.  If the Franchisees propose to call evidence, the evidence should be
focused on this issue only and it should not include evidence of subjective
intentions.

89. 1 propose that any such evidence be called by way of affidavit and cross
examination outside the hearing room. 1 also propose that the Monitor and the
Applicant shall have the opportunity to introduce responding evidence should
they wish to do so. These are simply proposals, The parties may make
submissions about the process if they wish. In addition, I may be spoken to about
a schedule for such evidence if the parties are unable to agree.

11.  Subsequent to my Previous Ruling, the Franchisees filed the affidavit of Stavros
Gavrilidis, sworn July 18, 2016 (the “Gavrilidis Affidavit”). They did not produce any
documents relevant to the Effective Immediately Issue. The Monitor and the Applicant
conducted an extensive search of the documents in the TCC files for evidence relevant to the
Effective Immediately Issue, They did not find any. They did not cross-examine Mr. Gavrilidis

on his affidavit,
(b) The Evidence

12. At the time of My Previous Ruling, the only extrinsic evidence relating to the Effective

Immediately Issue that was before me consisted of the Disclosure Documents provided to

4 As set out in greater defail in paragraph 85 of my Previous Ruling, I decided that the Franchisees should have an
opportunity to call evidence relating to the Effective Immediately Issue because: (i) The language of Section 12.1 on
the Effective Immediately issue was less clear than the rest of Section 12.1, such that either of the two
interpretations put forward by the parties was possible; (ii) there was some evidence in the Record that raised a
question about the issue; and (iii) the threshold to decline to hear evidence of surrounding circumstances was a high
one.
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Franchisees, and the affidavit of Mr, Mark J. Wong, General Counsel and Secretary for TCC,
sworn February 10, 2015 in the CCAA proceedings (the “Wong Affidavit”). The Wong

Affidavit contained the following statement:

As I described above, at any time after the third anniversary of the opening date of
the pharmacy, TCC would have the right to terminate the franchise agreement for
any reason on 60 days’ notice.’

13,  In their Submissions dated October 4, 2016, The Pharmacist Representative Counsel
relied upon this statement.® They then took the position that, “There is no further relevant

evidence from any party that informs this contract interpretation issue.””’

14, T will discuss the content and significance of the Disclosure Documents later in this

ruling,

15.  The one piece of additional evidence that I have considered is found in the Gavrilidis
Affidavit that the Pharmacy Representative Counsel filed after my Previous Ruling. Mr.

Gavrilidis states:

After this e-mail [of September 30, 2012}, I spoke by phone with [a TC Pharmacy
representative] on the telephone. [ asked him why section 12.1 was in the
Franchise Agreement and what would happen if it the early termination provision
was exercised by the Franchisor. I understood from my conversation with him
that, “protecting the brand and the guest experience” meant that if they had
franchisees that Target was simply not happy with for whatever reason and even
[sic] those did not breach the agreement in any way, they could simply terminate
their agreement. Over and above “protecting the brand and the guest experience.”
I also understood that the Franchisor wanted the early termination option to be
able to take over the pharmacy and run it as a corporate pharmacy if it exceeded
their expectations; that at any time after the three year mark, they could take over
the pharmacy after giving me 60 days’ notice.®

5 Affidavit of Mark J. Wong, sworn February 10, 2015, and filed in Court File No. CV-15-10832-00CL, in response
to a motion by the Pharmacy Franchisee Association of Canada, at para. 65.

% Submissions and Compendium of Pharmacist Representative Counsel on Effective Immediately and EBIT Support
Program Issues, October 4, 2016, para. 10 (“Franchisee’s Submissions™).

T Ibid., para. 11.

¥ Gavrilidis Affidavit, para. 6. Underlining in original, entire paragraph sic.
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(¢) Analysis

16.

17.

The Franchisees argue that:

(a)

(b)

(©)

(d)

In my Previous Ruling, I found that the language concerning the Effective
Immediately Issue was less clear than the remainder of Section 12.1 and that both

parties’ interpretations were possible;’

The Franchise Agreements are therefore ambiguous with respect to the Effective

Immediately Issue;'®

The Franchise Agreement are, “at a minimum very similar to contracts of

adhesion™;!! and

I should therefore interpret the Franchise Agreement conmira proferentem in a
manner against the party who drafted the Franchise Agreement (the Monitor or

the Franchisor) and in a manner favourable to the Franchisees.

As set out above, the Pharmacist Representative Counsel’s submissions were premised

upon the assumptiori that T had concluded that the contractual language relating to the Effective

Immediately Issue was ambiguous, [ do not agree that [ made any such finding.

18.

At issue in my Previous Ruling was whether or not I should allow the Franchisees the

opportunity to call evidence of surrounding circumstances to assist me in interpreting Section

12.1. In my Previous Ruling, I drew a distinction between the Effective Immediately Issue and

the balance of Section 12.1,

19.

Specifically, I found that:

? Franchisee Submissions, para. 9, referring to paragraph 85(a) ofl my Previous Ruling.

1 Franchisee Submissions, para. 13.

Y 1bid.
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{(a) With the exception of the Effective Immediately Issue, the Franchisees had not
put forward an alternative interpretation of Section 12.1 and that, accordingly,
further evidence of the surrounding circumstances could be of no assistance to the
contractual interpretation exercise, The fact that I was presented with only one
possible interpretation rendered moot the issue of whether I should hear evidence

of surrounding circumstances, '

(b) With respect to the Effective Immediately Issue, by contrast, the parties had put
forward competing interpretations. In light of the very low threshold for me to
hear additional evidence,'” 1 was not prepared to conclude that evidence of the
surrounding circumstances could not assist me in interpreting Section 12.1, in so

far as it related to the Effective Immediately Issue.'

20. My previous acknowledgment that the Franchisees had advanced a competing
interpretation with respect to the Effective Immediately Issue, and my willingness to hear
evidence on this issue, does not equate to a finding of contractual ambiguity. The fact that
opposing parties can come up with alternative readings of a contractual clause is not, of itself,
sufficient to demonstrate that the clause is ambiguous. Moreover, the law of Ontario is clear that
evidence of surrounding circumstances is always admissible to assist in the interpretation of a
contfact, even in the absence of an ambiguity.”” In reaching the conclusion that I would hear
evidence of surrounding circumstances, I did not conclude that the language standing alone was
ambiguous. It remains to be determined, therefore, whether the contra proferentem rule is

applicable to this case.

12 previous Ruling, para. 84,

¥ Or, to put it another way, the very high burden that the Monitor had to meet in order to obtain an order that the
Franchisees not be entitled to call evidence.

" previous Ruling, para. 85.

See, for example, Hi-Tech Group Inc, v. Sears Canada Inc., [2001] OF No. 33 (CA) at para. 23: “Indeed, because
words always take their meaning from their context, evidence of the circumstances surrounding the making of a
contract has been regarded as admissible in every case.” See, also Primo Poloniato Grandchildren's Trust (Trustee
of) v. Browne, 2012 ONCA 862, leave denied [2013] SCCA 68, at para. 67: “It is well established that in
interpreting a contract, the court may consider the ‘factual matrix’ surrounding the contract, even where there is no
ambiguity,”
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21.  In this regard, it is important to note that resort is to be had to the contra proferentem rule
“only when all other rules of construction fail to enable the Court of construction to ascertain the
meaning of a document”.'® As a result, I must first consider whether I am able to interpret the
“effective immediately” portion of Section 12.1 by applying other contractual interpretation

principles.

22. 1 begin with the language of Section 12.1, keeping in mind the admonition that the words
themselves are paramount and the role of the factual matrix is to assist in fixing their meaning,

not to provide a new meaning inconsistent with the words.!” Section 12.1 reads:

At any time following the third anniversary of the opening date of the Pharmacy,
Franchisor may, at its option, terminate the Agreement without cause and all
rights granted herein effective immediately, upon sixty (60) days prior written
notice.

[Emphasis added]

23.  In my view the correct interpretation based on the language is the one urged by the
Monitor. I reach this conclusion on the basis of the wording of Section 12.1. In particular, I find
that the words “effective immediately” can only have been intended to refer to “any time
following the third anniversary of the opening date of the Pharmacy”. Termination of the
Franchise Agreement could only be “effective immediately” following the three year mark, if

written notice were provided in advance of that date.

16 Reliance Peiroleum Lid. v. Stevenson, [1956] SCR 936 at p. 953. See also, Consolidated-Bathurst Export Ltd. v.
Mutual Boiler & Machinery Insurance Co., [1980] 1 SCR 888 at p. 901, Monitor’s Brief of Authorities, Tab 7, and
Scanlon v. Castlepoint Development Corp. [1992} OJ No. 2692 (CA).

17 Geoff Hall, Canadian Contractual Interpretation Law, 2d. ed. (Markham, Ontario: LexisNexis Canada, 2012) at
pp. 31-32.
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24, It is well established that “a contract, like a statute, ought to be so construed that, if it can
be prevented, no clause, sentence or word shall be superfluous, void, or insigniﬁcant.”]8 As |

stated in my Previous Ruling:

The Supreme Court of Canada has held that courts should reject a contractual
interpretation that would render one or more of its terms ineffective. As put more
simply by the British Columbia Court of Appeal, “Words in a contract are
presumed to have meaning,”"

25.  The interpretation proposed by the Franchisees would render the phrase “effective
immediately” in Section 12.1 superfluous and of no effect. Had the intention been to grant the
Franchisor the right to give notice after three years and then terminate the agreement sixty days
thereafter, the words “effective immediately” would have been unnecessary, and the clause could

have read simply:

At any time following the third anniversary of the opening date of the Pharmacy,
Franchisor may, at its option, terminate the Agreement without cause and all
rights granted herein, upon sixty (60) days prior written notice.

26,  Without the words “effective immediately”, Section 12,1 would have had precisely the
meaning advanced by the Franchisees. The inclusion in the clause of the words “effective
immediately” must be presumed to have been intended to give the clause a meaning different

from the meaning it would have had without those words.

27.  Moreover, if the words “effective immediately” were intended to refer to the notice being
effective immediately upon expiration of the sixty (60) day notice period (as opposed to the
termination being effectively immediately), there would not be a comma after the phrase

“effective immediately”.

'8 Efliot v Billings (Township) Board of Education, [1960] OR 583 at para 7 (CA), Monitor’s Brief of Authorities,
Tab 6.

¥ paragraph 65 of my Previous Ruling, citing National Trust Co. v. Mead, [1990] 2 SCR 410 at para, 26, and Pass
Creek Enterprises Ltd. v. Kootenay Custom Log Sort Ltd., [2003] BCJ No. 2508 at para. 17 (CA).
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28.  Thus, the plain and ordinary meaning of the words used is that notice of termination can

be provided so as to make it “effective immediately” following the third anniversary of the

opening date of the Pharmacy.

29. T have considered the evidence of surrounding circumstances, and have concluded that it

does not affect my interpretation of Section 12.1. Specifically I find that:

(a)

(b)

(©)

The statement made by Mr, Wong in his affidavit, quoted at paragraph 10, above,
was, at best, an ambiguous statement, made after the fact, as to how Mr. Wong
understood Section 12.1 to operate. It is not properly part of the surrounding
circumstances with respect to the signing of the Franchise Agreements and is of

no assistance in interpreting those agreements.

Mr. Gavrilidis’® evidence relating to his belief arising from a conversation with a
representative of TCC is equally unhelpful. The conversation was not specific as
to whether the sixty (60) day notice could be given before or after the three year
mark. Moreover, the language referred to in the conversation arises from a
conversation with only one Franchisee, which occurred after the Franchise
Agreement had been entered into, and relates to the interpretation of what is in

fact a contract of adhesion,”

I do not consider the conversation helpful in
determining, from an objective standpoint, the intent of the language used in

Section 12.1,

By the same token, the language of the Disclosure Documents cannot override the
wording in the Franchise Agfeements. At paragraph 85(b) of my Previous
Ruling, I pointed out that the description of Section 12.1 in the Franchise
Disclosure Documents does not contain the words “effective immediately”.
Accepting that the Disclosure Documents are part of the surrounding
circumstances, I do not consider that they operate to change the plain and ordinary

meaning.of the languége in Section 12,1. The language in the Disclosure

% As I noted in my Previous Ruling at pavagraph 86, surrounding circumstances have a limited role in interpreting a
contract of adhesion. Fontaine v. Canada (Attorney General}, 2016 ONCA 241 at para, 90,
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Documents is intended only to be a summary of Section 12.1. By its own terms
the Disclosure Documents is not a contract and is subordinate to the Franchise
Agreements, Each Disclosure Document includes the following section 24: “This
Disclosure Document outlines and summarizes some contractual obligations of
both the Franchisor, the Franchisee, and the Pharmacist that are found in the
Franchise Agreement and other agreements, For ease of reference and
understanding, there obligations may be paraphrased or described in general terms
in this document. Such outlines or summaries do not supersede, replace or
modify the actual text of the obligation contained in the relevant

agreement,”'

As a result of this clause, it cannot be said that there is any
inconsistency between the Franchise Agreements and the Disclosure Documents
or that the Disclosure Agreements undermine the plain and obvious meaning of

Section 12,1 of the Franchise Agreements.
(d) Conclusion

30,  Insummary, | am satisfied that the plain and ordinary meaning of the language of Section
12.1 must prevail. As I was able to interpret Section 12.1 on the basis of ordinary principles of
contractual interpretation, it is neither necessary nor appropriate for me to resort to the contra

proferentem principle.

31. I conclude that for purposes of assessing damages, the Monitor was correct in using a
termination date on the third anniversary of the Franchise Agreements and not sixty (60) days

thereafter,

2 Emphasis in original, Joint Brief of Documents, Tab 12, page 490.
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The Good Faith Issue

(a) Introduction

32. The Good Faith Issue relates to Common Issues 2 and 3, which provide as follows:

Issue No. 2: If the answer to Issue 1 is yes, does the common law duty of good
faith and/or the statutory duty of good faith and fair dealing under applicable
franchise legislation in the Regulated Provinces impact TCC Pharmacy’s ability
to rely on such provision to limit the recoverable losses of Franchisees? Can the
question be answered ‘No’ without further evidence?

Issue No. 3: If the answer to Issue 1 is yes, does the common law duty of honest
performance impact TCC Pharmacy’s ability to rely on Section 12.1 of the
Franchise Agreement to limit the recoverable losses of Iranchisees? Can the
question be answered ‘No’ without further evidence?

33,  The parties agreed that I could deal with these two issues together.

34, In my Previous Ruling, I concluded that the answer to Common Issues 2 and 3 was “No”,

with one exception. Specifically, [ found that:

(a) For the purposes of calculating damages pursuant to the principles articulated by
the Supreme Court of Canada in Hamilton v. Open Window Bakery Lid. 21 was
required to assume that the Franchisor would have performed the Franchise
Agreement in the manner least burdensome to the Franchisor, while acting in

good faith.

(b) The exercise of the early termination right under Section 12.1 of the Franchise

Agreements would not breach a duty of good faith in all circumstances.**

(c) With one exception, the Franchisees had not pointed to any proposed evidence

that could possibly lead me to determine that section 12.1 could not be exercised

2 Hamilton v. Open Window Bakery Ltd., 2004 SCC 9 [Open Window), at paras. 17 and 20.
# My Previous Ruling, para. 105.
* My Previous Ruling, para. 106.
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in good faith. The only matter that the Franchisees had raised, where a duty of

good faith could conceivably arise concerned the EBIT Support P1‘0gram.25

(d) I was not prepared to find that further evidence about the EBIT Support Program
could not make a difference to the outcome of Issues 2 and 3, Accordingly, I
concluded that I should give the Franchisees the opportunity to call evidence
directed solely at the issue as to whether or not the Franchisor’s exercise of its
rights under Section 12.1 of the Franchise Agreements was fettered by a duty of
good faith.?

(e) For a Franchisee to succeed in its good faith argument, it would have to prove
that, as a result of the interactions between the Franchisor and the Franchisee in
respect of the EBIT Support Program introduced after the Franchisees were
operating under the Franchise Agreements, the Franchisor could not possibly have
relied on Section 12,1 during the initial five year period, while acting in good
faith, Under the Open Window principle, if there was any way for a Franchisor to
exercise its right under Section 12.1 in good faith, I must assume that it would

have done so.
(b) The Evidence

35. The Franchisees availed themselves of the opportunity to adduce additional evidence
about the EBIT Support Program by filing the Gavrilidis Affidavit. The Monitor and the
Applicant conducted a thorough and extensive search of the records of TCC and produced any

documents which could potentially be relevant to this issue. There were only a few.

5 Ipid,, para. 111,

%1 set out the facts relating to the EBIT Support Program and the reasons why 1 afforded the Franchisees the
opportunity to call additional evidence at paragraphs 112 to 199 of my Previous Ruling. By contrast, I held, at
paragraphs 175 to 181, that the Franchisees were not entitled to production of further information about the Rebate
programs and, in particular details about the amounts of Rebates paid directly or indirectly to the Franchisor as a
result of sales to the Franchisees, because the basis on which Rebates would be shared could not constitute a breach
of any duty of good faith,
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36.  Before turning to a consideration of the Gavrilidis Affidavit and the Applicant’s

documents, I note that the following facts do not appear to be in dispute:

(a) The documents surrounding the EBIT Support Program were referenced in the
versions of the Franchise Agreement and Disclosure Documents that were created

after the program was put in pla(:f:.27

(b)  The EBIT Support Program was introduced in 2014 and enhanced a few months
later, in June 2014. At that point, its term was extended to cover the initial term

under the Franchise Agreements.28

The Gavrilidis Affidavit

37.  In his affidavit, Mr, Gavrilidis gives the following evidence:

(a) There was a teleconference of the Franchise Advisory Board On May 23, 2014.
During that teleconference, Jeff May, a representative of the Franchisor, made the

following statements (as recorded in the minutes of the call):

> We are currently planning for 2015, 2016, 2017, 2018
expenditures, part of this includes looking at the continuation
of the EBIT support program and potential adjustments.

» One decision that has been made is that the OTC top-up
program will now run the full term of your franchise
agreement.

> We would like to receive input that helps us best understand
franchise thoughts around EBIT support.

> We understand the importance of support to some and that
franchises need certainty of any future support, because of this
we will work towards having this finalized and communicated
over the next few months.”

¥ Franchisees’ Submissions, at para. 28,
# Franchisees’ Submissions, at para. 29,

» Gavrilidis Affidavit, para. 11 and Exhibit “A”,
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(b)  There was a further conference call involving Mr. May and most of the
Franchisees on June 10, 2014. During that call, Mr. May announced that Target’s
senior leadership had approved an enhanced and extended support program for

certain Franchisees who were in dire financial straits.*
(c) In a letter dated June 13, 2014, Jeff May wrote on behalf of the Franchisor:

As announced on the teleconference on June 10, 2014, Target
Healthcare has secured approval from Target senior leadership for
an enhanced and extended support program for eligible franchisees
in the first five year term of their franchise agreement. The details
of the program are as follows:

» EBIT Support program is extended to cover the first five year
term of the franchise agreement for new franchisees, and the
remainder of the first five year term for existing franchisees.

In addition to this financial support program enhancement, the
OTC Royalty guarantee has also been extended to cover the
remainder of the first five year term of the franchise agreement.

We feel this extension and enhancement of financial support over
the first five year term of your franchise agreement shows our
commitment to the sustainability of this franchised pharmacy
business. We want you to feel confident to invest in resources and
local marketing to continue to focus on growing your business.

Qur future is full of opportunities, and we have many great things
to look forward to in the months and years ahead. Please continue
to be passionate about the profession and active in providing
outstanding healthcare services to your Target Pharmacy guests.31

*® 1bid., para. 12,

! Gavrilidis Affidavit, para. 12 and Exhibit “B”. The June 13, 2014 letter was before me at the time of my Previous
Ruling and I quoted from it at para. 113 of that ruling.
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(d)  Mr. Gavrilidis and “many Pharmacy Franchisees continued to invest heavily into
operations including wages, advertising and marketing”, “[blecause of the

statements and guarantees made by Target”.>?

(e) Mr, Gavrilidis expected business to increase in the fall of 2014 and invested in
hiring nurses to provide free flu shots and to upgrade his computer systems to
improve automation. Despite a “huge financial deficit” at his January 31, 2014
year end, he continued to employ two full time pharmacy technicians to provide
superior service to customers and fulfil in-store marketing initiatives that Target
had asked the Franchisees to carry out. At the time, he felt that “Target was
turning the corner towards success after two years of extreme difficulty.” In
September 2014, he hired an additional relief pharmacist. In October 2014, he
purchased hundreds of calendars to distribute to customers.>® This evidence does
not relate to the EBIT Support Program and, as such, does not fall within the

scope of evidence that my Previous Ruling permitted the parties to produce.

) Mr. Gavrilidis met with a Target representative in December 2014 to discuss his
business plan. The representative encouraged him to pay his insurance invoice
for the coming year as soon as possible.** As noted in the Monifor’s Submissions,
this discussion and the subsequent e-mail do not relate to the EBIT Suppott
Program and they do not fall within the scope of my direction as to the additional

information that the parties were permitted to adduce.

(g)  The Franchisor circulated the Financial Support Package 2014 for the EBIT
Support Program to all of the Franchisees and posted it on its online portal. The

Package included the following statements:

1. Increase EBIT support to $110,000 effective June 1, 2014.

*2 Gavrilidis Affidavit, paragraph 13.
* Ibid., at paras, 13 to 21.
* Gavrilidis Affidavit, para. 21 and Exhibit “C”,

** Monitor’s Submissions, para. 38.
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2, Extend the EBIT support through to the end of the first 5 year
Franchise Agreement term.

In addition, we have also put in place the OTC Royalty Guarantee to
the end of the first 5 year Franchise Agreement term.

Program is in place for the first 5 year ferm of your franchise
agreement, all other components of the program remain as is including
eligibility criteria and expense model (labour allowances, fees and
operating expenses).

Franchisees will be eligible for support after 6 fiscal periods of
operation, and the support will continue for the first 5 year term of
your Franchise Agreemen’c.36

(h)  The Disclosure Documents were amended following the June 23, 2014 letter, to
include express references to the enhanced EBIT Support Program. For example,

the August 25, 2014 Disclosure Document included the following statements:

(b)  Franchisee Support Package

In February 2014, Franchisor introduced a financial support
package for eligible franchisees based on an annualized earnings
before interest and tax calculation (the “EBIT Top-Up Program”).
In June 2014, Franchisor revised the EBIT Top-up Program to,
among other things, increase the annual EBIT threshold from
$75,000 to $110,000 (the “EBIT Threshold”).

If the Franchisec is eligible for the EBIT Top-Up Program, it will
receive an EBIT Top-Up of up to the total amount of the
annualized EBIT Gap. The Franchisee will receive the EBIT Top-
Up for up to the remainder of the Initial Term of their Franchise
Agreement and provided the Franchisee continues to have a
negative EBIT Gap ...”

3 Gavrilidis Affidavit, para. 22 and Exhibit “D”, pgs. 3 to 5 (emphasis in original),
7 Gavrilidis Affidavit, para. 23 and Exhibit “E”, pgs, 46 to 47 (emphasis in original).
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() Mr. Gavrilidis had personal interactions with the Target executives between
January / February 2013 and July 2014 that led him to believe that Target “would
be in business in Canada in the long term” and “was committed to operating [its]

stores through the Initial Term of the Franchise Agreement,”?

Again, I agree
with the Monitor that these discussions and the subsequent e-mail do not relate to
the EBIT Support Program and they do not fall within the scope of my direction

as to the additional information that the parties were permitted to adduce.”

The Applicant’s Documents

38, As described in the Memorandum of Steps Completed to Identify Relevant Documents
Arising from Claims Officer’s Ruling, dated June 28, 2016, the Monitor and the Applicant
conducted an extensive search to locate additional documents relating to the EBIT Support
Program. *° T am satisfied that this process was reasonably designed so as to be likely to uncover

any relevant materials.

39, In the end, there were only two relevant documents, beyond those discussed in the

Gavrilidis Affidavit;

" (a) The Minutes of an April 14, 2014 meeting of the Franchise Advisory Board,

which including the following passages:

» Jeff May... emphasized that much has been accomplished in
the short period of time that Target Healthcare has partnered
with franchisees through either sub committees and/or the
FAB. This successes [sic] need to be shared across the
franchisee network; some highlights include:

> The EBIT program and the BDF program were built
through partnership with the FAB and sub
committees.

*® Gavrilidis Affidavit, paras. 24 to 28.
% Monitor’s Submissions, para. 41.
 1bid,, paras. 30 to 32,
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> Discussions are ongoing around additional
strategies for locations where growth is lagging and
what financial requirements may exist after the
current EBIT Support program ends.

» The FAB noted their previous discussions on the Termination
rights issue; these discussions resulted in consensus that the
franchise agreement is very clear and that all franchisees were
provided the appropriate opportunity to review and seek
advice.

> EBIT Support Program: Clarifying communication required
regarding the use of projections in EBIT calculation.

TGT Action items(s) [sic]

> Re-communicate the eligibility criteria for the EBIT Support
Program, specifically forecasting and actual results
methodology.”!

(b) Notes from a conference call held on May 23, 2014 about the EBIT program sub-
committee of the FAB, and an accompanying e-mail. The covering e-mail repeats

the following statement from the notes, which was attributed to Jeff May:

One decision that has been made is that the OTC top-up program
will now run the full term of your franchise agreement.

The notes also record the following:

OTC top-up running the full term of franchise agreements needs to
be communicated to all franchisees. Jeff May — wanted to share

! Memorandum of Steps Completed to Identify Relevant Documents Arising from Claims Officer’s Ruling Dated
June 28, 2016, dated August 31, 2016 (“Monitor’s Additional Documents™), Tab Al.

2 Ibid., Tab A2.
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with FAB first and will share with FAB first and will share with ail
shortly.*

(¢) Analysis

40. The Franchisees argue that “the Franchisor made clear and unequivocal commitments to
the Pharmacist Franchisees to provide extended and enhanced benefits for the entire Initial Term
of the Franchise Agreement” and that, accordingly, it would have been a breach of the duty of
good faith for the Franchisor to exercise its right of early termination under Section 12.1 of the

Franchise Agreement.*

41. I find, as a matter of fact, that the evidence does not establish the “clear and unequivocal
commitments” upon which the Franchisees’ argument is premised. There can be no dispute that
the Franchisor’s representations and the various documents surrounding the EBIT Support
Program demonstrated a clear intention, on the part of the Franchisor, to continue EBIT Support
payments during the “initial 5 year term” of each Franchise Agreement. The issue, however, is
‘whether those comments could reasonably be read as superseding the Franchisor’s right to
terminate the Franchise Agreements under Section 12.1, I find that they cannot. In my view, the
only reasonable way to interpret the various statements and documents is that the Franchisor

undertook to make EBIT Support payments during the initial 5 year term, under those Franchise

agreements that remained in effect during that period, As explained in My Previous Ruling,

under the Open Window principle, I am required to assume that none of the Franchise
Agreements would have remained in effect past the earliest date on which the Franchisor could

have terminated them pursuant to Section 12.1.

42, My conclusion is based upon the following specific findings:

(a) There can be no dispute that, prior to the implementation of the EBIT Support
Program, the Franchisor had an unfeftered right to terminate the Franchise

Agreements on their three-year anniversary. Mr. Gavrilidis himself admits that he

3 1bid,

“Franchisees’ Submissions, at para. 3(b).
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understood “that if they had franchisees that Target was simply not happy with for
whatever reason and even [sic] those did not breach the agreement in any way,

[the Franchisor] could simply terminate their agreement.”*

(b) The EBIT Support Program was a gratuitous program, as was its extension.
There is nothing in the evidence to indicate that by implementing the program or
the extension, the Franchisor intended to forego its right to terminate any

franchise under Section 12.1 of the Franchise Agreement.

(c) The evidence introduced fails to establish that TCC Pharmacy could not have
relied on Section 12,1 during the initial term while acting in good faith. Nowhere
in the evidence is there any statement, on the part of the Franchisor, that it would
not invoke its right of early termination under Section 12.1, nor is there any
evidence that any Franchisee took any action in reliance upon such a

representation (had it been made).

(d) There is no evidence that could possibly be characterized as dishonest conduct on
the part of the Franchisor; there is no evidence of lying or misleading the
Franchisees into believing that the EBIT Support Program amended the terms of
the Franchise Agreement. None of the evidence relating to the EBIT Support
Program indicates there was an intention or expectation that the Franchise
Agreements would be amended so as to preclude TCC from exercising the 12.1

right.

(e) The Franchise Disclosure Documents referred to in the Gavrilidis Affidavit
contain a clear and concise summary of the termination provision including,
specifically, that the Franchisor had the right to terminate after three years. 1
recognize that the Disclosure Documents that were issued after the June 13, 2014
Letter, in the normal course, would not have been provided to existing
Franchisees. However, continuing to issue Disclosure Documents making it clear

that the termination right had not been foregone undermines an argument that the

* Gavrilidis Affidavit, para. 6.
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Franchisor, necessarily would have been acting in bad faith in relying upon that
1'ight.46 ‘

(f) None of the evidence filed indicates that it TCC Pharmacy were to have exercised
the Section 12.1 right, such exercise would have been arbitrary or capricious or

contrary to the parties’ expectations.

(g) Mr. Gavrilidis is the only Franchisee to have given evidence about reliance on the
EBIT Support Program. While he claims to have relied upon certain statements
and documents, this claim is undermined by his admission that he: “understood
that the Franchisor wanted the early termination option to be able to take over the
pharmacy and run it as a corporate pharmacy if it exceeded their expectations;
that in any time after the three year mark, they could take over the pharmacy after
giving me sixty days’ notice”*’ In light of this understanding, it would not have
been reasonable for Mr, Gavrilidis to assume that the Franchisor had waived the
right to terminate the Franchise Agreements under Section 12.1 by implementing

the EBIT Support Program.

(h) Mr. Gavrilidis® evidence that he relied on the June 13, 2014 letter by incurring
additional expenses is undermined by the fact that such expenses were largely

incurred before the letter was sent,*®

43.  In summary, I conclude that the Franchisees have failed fo establish that there were no
circumstances under which the Franchisor could have exercised its right of early termination
under Section 12,1 of the Franchise Agreements while acting in good faith. As a result, I am

required by the principle in Open Window to assume when calculating damages that the

46 As I noted above, the Disclosure Documents also include, in Section 24, an express statement the contents of the
Disclosure Documents do not supersede, replace or modify the actual text in the Franchise Agreements.

7 Gavrilidis Affidavit, para. 6,

8 For example, he describes the purchase of a delivery vehicle and affixing logos to it. The vehicle, however, was
purchased in July 2013 and the logos affixed in April 2014, ¢f. Gavrilidis Affidavit, para. 17, .
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Franchisor was entitled to exercise the right of early termination on the earliest possible date.

The answer to Comumon Issues 2 and 3 therefore remains, “no”. #

The Uniform Mitigation Issue

(a) Introduction

44,  The Uniform Mitigation Issue arises out of Common Issue 7, which reads:

7. The Claimants acknowledge that they had a duty to mitigate in the
circumstances of this case. The common issue to be determined, if possible, is
whether a uniform approach or approaches to mitigation should be adopted.

45,  In my ruling of August 19, 2016, I found that the Franchisees had a duty to mitigate their
losses. T also concluded that, for the purposes of considering the reasonableness of mitigation, it
would be appropriate to consider the efforts of the individual pharmacists who were associated

with the Franchisees (the “Pharmacist Franchisees™).

46, At the time of my ruling, there were eighty (80) Franchisee claimants whose claims were
in dispute, The Monitor considered several options for addressing the issue of mitigation. The
Monitor concluded that a uniform approach (the “Proposed Uniform Method™) should be
adopted. Under that approach, a mitigation factor of $85,000 per annum would be applied to
each claimant’s recovery. In addition, there would be a six month grace period before the
mitigation factor began, In other words, the Monitor argued that, for mitigation purposes, the
Monitor should assume that each Pharmacist Franchisee would have earned $85,000 per annum
(after the initial six month grace period) for the time period between when their franchise
operations ceased and the earliest date upon which the Franchisor could have effected the
termination of their franchises, pursuant to Section 12.1 of the Franchise Agreements. That
amount would then be deducted from the Franchisee’s claim for lost earnings, Under this

approach, individual assessments would not be necessary.

1 should add that even if I were to consider the evidence in Mr, Gavrilidis’ affidavit referred to in paragraphs 37
{e), () and (i), that evidence is not sufficient to support a conclusion that TCC Pharmacy would breach a duty of
good faith if it terminated the Franchise Agreement under S. 12.1. My reasons for this conclusion are essentially the
same as those set out in paragraph 42 hereof,
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47. The Proposed Uniform Method has several advantages. It is straightforward and easy to
apply. It would avoid both the costs to the claimants and the estate, and the delays, involved in

individual assessments.

48.  The difficulty with the Proposed Uniform Method is that it is a type of rough justice.
Inevitably, some Franchisees would benefit from such an approach, because their Pharmacist
Franchises earned more than the amount produced by the uniform approach. Others would be

losers because they earned less than the mitigation factor under the Proposed Uniform Method.

49,  The Monitor has been prepared throughout to consider proposals for another approach.
However, the Franchisees have been consistent that individual assessments are required.
Counsel for the Franchisees argued that each claimant’s case should be assessed on its own facts
and according to law. Further, he submitted that a Claims Officer does not have the authority,
without direction from the Court, to decide individual claims on any other basis than that of

individual assessments.

50. At the end of the hearing on August 3, 2016, I indicated that I would not decide whether
to adopt the Proposed Uniform Method at that time, I wanted more information about what had
occurred with the Franchisees after the disclaimers. Accordingly, I asked the parties to-prepare a

questionnaire to be forwarded to all eighty (80) Franchisees.

51, The Monitor has filed evidence as to the responses to the questionnaire and subsequent
settlements entered into between the Monitor and certain claimants. Both parties filed written
submissions, and presented oral arguments as to how I should resolve the Uniform Mitigation
Issue in light of this additional information. At the October 6, 2016 hearing, the Monitor
continued to advocate for a uniform mitigation method. The twenty-seven Franchisees who had
not settled argued for individual assessments. For the reasons set out below, I have concluded
that, absent an order from the Supervising Judge, individual assessments will be required in order

to decide the mitigation issue, and no uniform approach should be applied.
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(b) The Evidence

The Questionnaire

52, The parties agreed upon a questionnaire and the Monitor reported a summary of the

results for the hearing on October 6, 2016

53.  Seventy nine (79) of the eight (80) claimants responded. The Monitor divided them into

four (4) categories:

(a) Those who found subsequent employment as a pharmacist in a pharmacy not

owned by that Pharmacist Franchisee (thirty three (33) claimants);

(by  Those who found employment as a pharmacist but later opened a new

independent pharmacy (six (6) claimants);

(c) Those who established a new independently owned or franchised pharmacy (thirty

six (36) claimants); or

(d) Those who are working in a non-pharmacist capacity or are not employed (four

(4) claimants),”"

54. A review of the information provided in the completed mitigation questionnaires
discloses a wide range of outcomes. A number of Pharmacist Franchisees have gone on to new
enterprises more successful than their former Target Canada pharmacy operations, in some cases
achieving income of such a magnitude as would mitigate altogether any claim against the estate
for lost profits. However, another group of Pharmacist Franchisees have fared more poorly
relative to the common mitigation factor applied by the Monitor. Under the Proposed Uniform
Method, those who have not done as well will have their recovery from the estate reduced by a
mitigation factor that exceeds, in some cases by a large amount, the income they actually earned

during the relevant time period.

%% Target Canada Co. claims Process-Pharmacist Franchisees; Report on Information Contained in the Mitigation
Questionnaires, prepared by Alvarez & Marsal, September 20, 2016 (the “Questionnaire Report™).

3! Questionnaire Report, p. 2.
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For each of the four (4) groups, the Questionnaire Report indicates the following ranges:

- 26 -

GROUP 1*
HIGH, AVERAGE AND YEAR 2015 YEAR 2016
LOW
High $140,002 $138,745
Average $80,008 $92,749
Low $18,415 $35,000
GROUP 2%
HIGH, AVERAGE AND YEAR 2015 YEAR 2016
LOW
High $122,179 $124,499
Average $72,852 ($124,427)
Low $22,893 $28,586
GROUP 3%
HIGH, A‘;%%VAGE AND YEAR 2015 YEAR 2016
High $636,348 $953,393
Average $110,228 $147,048
Low ($73,952) ($267,262)
GROUP 4%
HIGH, A‘I]J%%VAGE AND YEAR 2015 YEAR 2016

There was no useful information supplied.

52 Questionnaire Report, p. 3.
% Ibid., p. 4.
M Ibid., p. 5.
3 Ibid, p. 6.
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56.  The Questionnaire Report indicates that fifty three (53) of the seventy nine (79)
questionnaires received are missing certain required information that would be necessary to
complete a more thorough amalysis.56 I note that the numbers for 2016 involve an element of

projection as the questionnaires were completed before the end of the year.

The Settlements

57. At the hearing on October 6, 2016, counsel for the Monitor advised that the Monitor had
settled with fifty three (53) of the eighty (80) claimants whose claims had been in dispute. Thus

there are twenty seven (27) remaining,

58. Counsel indicated that, in arriving at the settlement amounts, the Monitor’s general
approach involved the Proposed Uniform Method, At the point when the Monitor settled with
the fifty three (53) Franchisees, I had not ruled on whether I would accept the Monitor’s proposal

for a uniform approach.

59, At the time of the settlements, the Franchisees and the Monitor did not have the benefit of
this ruling on the Effective Immediately Issue, the Good Faith Issue and the Uniform Mitigation
Issue. The uncertainty created by any of those issues could have affected their decisions to
settle, | dd not know on what basis the settlement amounts were calculated. In particular, I do
not know what assumptions were made as to the outcome of the Effective Immediately Issue and

the Good Faith Issue in calculating the seftlement amounts.

60.  Were it not for the Effective Immediately Issue and the Good Faith Issue, I would have
been inclined to assume that any Franchisee who settled had a smaller (or at most, equal)
mitigation amount deducted from their claim under the Proposed Uniform Method than would
have been deducted if the extent of their mitigation had been calculated on an individual basis.
Absent those other issues, there would have been no reason (aside from any issues as to what
they could prove) for a Franchise to reduce its claim by an amount greater than the actual income

they earned through their mitigation efforts.

% Ibid., Appendices,
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6.1. I recognize that the Effective Immediately Issue and the Good Faith Issue cast some
doubt on the basis for the settlements. Thus, for example, it is possible that the settlements were
calculated on the assumption that 1 would accept the Monitor’s arguments and would assume
under the Open Window principle that the Franchise Agreements would have been in place for
more than three years, but for Target’s insolvency, While this is possible, I nonetheless consider
it very likely that the reductions for mitigation that were applied when determining the settlement
amounts were, at least on average (if not in all cases) lower than they would have been, had

individual assessments been performed.

62. It is likely that this approach has resulted in the Monitor paying some claims, perhaps
many, in excess of what would have been paid if there had been individual assessments. If |
adopt the Monitor’s proposal to apply the Proposed Uniform Method to the outstanding claims,
the overpayments to the Franchisees who have settled would be offset, partially at least, by

underpayments to those who have not settled.
(c) Analysis

63.  The Monitor continues to propose that I should adopt the Proposed Uniform Method

because of the following:
(a) Individual assessments will be lengthy and expensive;

(b) The costs of assessments to both the claimants and the estate will be very large in

relation to any benefit to the claimants as a group and to some individually;

() The delay will be excessive and will prejudice both other creditors in these

proceedings and some of the claimants;

7

(d) The Franchisees did not initially submit information regarding 1fni‘ciga.ti0n;S and

71 note that, in my view, the Franchisees cannot be faulted for not addressing the issue of mitigation at an earlier
stage. It was the role of the Monitor to propose a methodology. In response, the Franchisees were within their
rights fo maintain their position that individual assessments are required.
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(e) The Franchisees have submitted no evidence that the results of applying a uniform

mitigation factor would yield unacceptable results.

64.  The Monitor argues that when considering whether to order the uniform approach for the
remaining twenty seven (27) claimants I should disregard the settlements, [ should, in effect, step
back in time and consider the issue as it was initially proposed when there were eighty (80)
Franchisees whose claims were in dispute. The Proposed Uniform Method recognized that there
would be winners and losers. If, viewed at that point, I would have ordered the Proposed
Uniform Method, then I should not order otherwise now because of the settlements. The integrity
of the approach requires that it be applied to all eighty (80) claimants, not just to those who are
likely to benefit from it.

65. T accept that if one is to apply a uniform approach, the terms of the Proposed Uniform
Method are reasonable. The six (6) month grace period is ample and perhaps generous for many
Pharmacists. $85,000 a year is lower than the average income that a senior Pharmacist might
expect to earn from employment or from operating an independent business. If | were to adopt a
uniform approach, I would be inclined to use the mitigation factor proposed by the Monitor and

apply the Proposed Uniform Method.
66. However, [ am not prepared to order a uniform approach for the reasons set out below.

67.  In the normal course, claimants in a CCAA process are entitled to a distribution in
proportion to the full amount of their legal enforceable claims. If some creditors are permitted to
receive a recovery in excess of their legal entitlements, then other creditors will receive a

reduced prorated distribution.

68.  The Monitor’s proposal departs from the normal approach in that some creditors would
receive more and others less than a distribution based on their legal entitlements. The
justification for this approach is primarily one of expediency. The Proposed Uniform Method
would avoid excessive costs and delay and thereby avoid prejudice to both the claimants and to

the other creditors of the estate.
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69. At the October 6, 2016 hearing, I asked counsel whether there were any precedents for
making this type of order in CCAA proceedings. With the exception of one case, which 1 will
mention below, they indicated that they were not aware of any such authority. In addition, I
asked counsel about the normal practice on the Commercial List of the Ontario Superior Court of
Justice in addressing issues of this nature in CCAA proceedings. Again, they were not able to

indicate any cases in which this type of approach had been adopted.

70. There is no explicit authority under the CCAA to make an order of the nature proposed.
That said, I recognize that CCAA courts have a broad jurisdiction to make innovative orders for

which there is no explicit authority.

71. The one case counsel referred me to is the 1997 case in Re: T\ Eaton Company Limited”,

in which Justice Houlden said:

2. Mr, Sternberg contended that the adoption of a formula for ranking the claims
of creditors was in error and that the claims of the landlords should be based on
the damages actually suffered by them. With respect, I do not agree. If this
procedure was followed, I do not believe that Eatons could make a successful plan
of restructuring. It would take years to determine the value of claims and the
uncertainty would make the plan unworkable.

3. The formula, as amended, is a fair one and permits landlords to be dealt with in
a consistent and orderly manner. Accordingly, Mr. Sternberg’s motion is
dismissed. '

72. The formula to which Justice Houlden was referring 1s that found in Section
65.2(4)(b)(1)(2) of the Bankruptcy and Insolvency Aet” At the time of the Eafon decision, this

provision had been enacted by Parliament, though not yet proclaimed.

73.  In my view, this case is not pal*ticulal‘ly helpful. To start with, in Eaton there was a
statutory formula for addressing the landlord’s claim. There is no similar provision in the case.
Moreover, what seemed to underlie Justice Houlden’s view was the need to proceed with the

restructuring of Eaton’s as quickly as possible. It is not clear to me that the circumstances are the

3% 1997 CarswellOnt 5959 (Gen. Div.) (Eaton).
* RSC 1985, ¢.B-3 (BIA).
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same in this case. Iere, the Franchisor filed for protection under the CCAA with the intent of
affecting an orderly wind-down of the business affairs of TCC. As 1 point out below, I am not in
the best position to decide whether, in the circumstances of this CCAA process, an order
adopting a uniform approach is warranted in order to avoid expense and delay, when such an
approach will result in some creditors receiving more than their legal entitlements and others less

than theirs,

74. 1 am concerned about the unfairness that would be visited upon some or all of the
remaining twenty seven (27) claimants who are requesting an individual assessment. This would
be particularly unfortunate, given that this group is likely composed of those individuals who
have fared most poorly in the aftermath of the disclaimers. To now have the claims they are
legally entitled to make reduced because of a uniform approach that benefits those who,
relatively speaking, have done better seems harsh, In effect, the losers would be subsidizing the

winners,

75.  Trecognize that the information in the Questionnaire Report has not been verified. Thus,
it would be unwise to attach too much importance to that information. However, one would
expect that the information about Group 1 (the Pharmacists who obtained employment after the

disclaimer) would be relatively accurate,

76.  The range of reported incomes for Group 1 is very wide. The highest income reported for
2015 was at $140,000 per year, the lowest was $18,415, Assuming the highest earner settled with
the uniform mitigation factor of $85,000, he of she has benefited to the extent of $55,000. If the
lowest income earner is required to accept a mitigation factor of $85,000, he or she will suffer a
shortfall of about $66,000. '

77. As the Monitor fairly recognized, there will be winners and losers if the uniform

approach is adopted.

78. In the result, I am not prepared to order a uniform approach. That said, T recognize that
there could be circumstances in which a Court might decide to do so. In my view, the

Supervising Judge in this CCAA proceeding is in a much better position than I am to decide
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whether the concerns about costs and delay are sufficiently significant to warrant making an

order of this nature. Absent such an order from the Supervising Judge, it will be necessary to

proceed with the remaining twenty seven (27) claims on the basis of individual assessments.

79. I am optimistic, perhaps unduly, that some of those claims, particularly where the

Pharmacist has obtained subsequent employment, could be dealt with expeditiously.

- il n
DATED: October 25, 2016 ff}%‘@ab’i@‘mmﬁm T
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