


Court File No. CV-12-9762-OOCL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE ) FRIDAY, THE 28T" DAY

JUSTICE WILTON-SIEGEL ) OF SEPTEMBER, 2012

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

,\~~'~J~r o AND IN THE MATTER OF
~1 ~~~ DURABLA MANUFACTURING COMPANY AND

/~ ~ DURABLA CANADA LTD. (the "Debtors")

~~ ~ ~~~ ~ ,~' APPLICATION OF DURABLA CANADA LTD.
UNDER SECTION 46 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED

•'t

THIS MOTION, made by the Debtors for an Order recognizing and

approving the Order made by the Honourable Judge Mary F. Walrath on June 27, 2012

(the "U.S. Confirmation Order") of the United States Bankruptcy Court for the District

of Delaware (the "U.S. Bankruptcy Court") confirming the Second Amended Joint

Chapter 11 Plan of Reorganization for Durabla Manufacturing Company and Durabla

Canada Ltd., as Modified, dated May 25, 2012 (the "Plan"), and for certain other relief,

was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of Dianne F. Lowden

sworn September 13, 2012 (the "Lowden Affidavit"), the Affidavit of Stephen
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Ferguson, sworn September 17, 2012 (the "Ferguson Affidavit"), the Affidavit of Sara-

Ann Van Allen, sworn September 17, 2012 (the "Van Allen Affidavit") and the Second

Report of Alvarez & Marsal Canada Inc., in its capacity as information officer (the

"Information Officer") dated September 17, 2012, each filed.

AND UPON HEARING the submissions of counsel for the Debtors,

counsel for St. Paul Fire and Marine Insurance Company, Allstate Insurance Company,

Allstate Insurance Company of Canada, Royal &Sun Alliance Insurance Company of

Canada, Chartis Insurance Company of Canada and American Home Assurance

Company, counsel for the Information Officer, and counsel for the Durabla

Manufacturing Company and Durabla Canada Ltd., Asbestos Trust, no one appearing

for any other party although properly served as appears from the Affidavit of Service of

Mary Carreiro, sworn September 14, 2012, filed.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion

and the Motion Record is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms not otherwise defined in

this Order shall have the meanings ascribed to such terms in the Plan attached as

Exhibit "F" to the Lowden Affidavit.

RECOGNITION OF U.S. CONFIRMATION ORDER

3. THIS COURT ORDERS that the U.S. Confirmation Order, attached as

Schedule "A" to this Order, be and is hereby recognized and declared to be effective
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and shall be implemented in Canada in accordance with its terms, and ali persons

subject to the jurisdiction of this Court shall be so bound.

IMPLEMENTATION OF PLAN

4. THIS COURT ORDERS that the Debtors are authorized, directed and

permitted to take all such steps and actions, and do all things necessary or appropriate

to implement the Plan and the transactions contemplated thereby in accordance with

and subject to the terms of the Plan, and to enter into, execute, deliver, implement and

consummate all the steps, transactions and agreements contemplated pursuant to the

Plan.

5. THIS COURT ORDERS AND DECLARES that upon the Effective Date,

the terms of the Plan shall be immediately effective and enforceable and deemed

binding upon the Debtors and all claimants and shall be binding on all parties with a

Claim and any Entity that is a party to or are subject to the settlements, compromises,

releases, discharges and injunctions described in the Plan.

RELEASES AND INJUNCTIONS

6. THIS COURT ORDERS that without limiting the foregoing, the releases,

exculpations and injunctions set forth in the U.S. Confirmation Order and set out in

Article 12 of the Plan be, and the same are, hereby approved and shall be immediately

effective in Canada in accordance with the U.S. Confirmation Order and the Plan on the

Effective Date without further act or order.
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RECOGNITION OF U.S. DISTRICT COURT ORDER

7. THIS COURT ORDERS that the Order of the United States District Court

for the District of Delaware dated August 2, 2012, attached as Schedule "B" to this

Order, affirming the U.S. Confirmation Order, be and is hereby recognized and given full

force and effect in all provinces and territories of Canada.

ACTIVITIES OF THE INFORMATION OFFICER

8. THIS COURT ORDERS that the First Report of the Information Officer

dated July 26, 2012 (the "First Report") and the Second Report of the Information

Officer dated September 17, 2012 (the "Second Report") and the activities of the

Information Officer, as described in the First Report and the Second Report, be and are

hereby approved.

DISCHARGE OF INFORMATION OFFICER

9. THIS COURT ORDERS that the Information Officer shall be discharged

from any further obligations under the Orders made in these proceedings, provided

however that notwithstanding its discharge herein, (a) the Information Officer shall

remain Information Officer for the performance of such incidental duties as may be

required to complete the administration of these proceedings, and (b) the Information

Officer shall continue to have the benefit of the provisions of all Orders made in these

proceedings, including all approvals, protections and stays of proceedings in favour of

the Information Officer.

10. THIS COURT ORDERS AND DECLARES that Alvarez & Marsal Canada

Inc. ("A&M") is hereby released and discharged from any and all liabilities that A&M
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now has or may hereafter have by reason of, or in any way arising out of, the acts or

omissions of A&M while acting in its capacity as Information Officer in these

proceedings. Without limiting the generality of the foregoing, A&M is hereby forever

released and discharged from any and all liabilities relating to matters that were raised,

or which could have been raised, in the within proceedings, save and except for any

gross negligence or wilful misconduct on the part of the Information Officer.

11. THIS COURT ORDERS that no action or other proceeding shall be

commenced against the Information Officer in any way arising from or related to its

capacity or conduct as Information Officer except with prior leave of this Honourable

Court and on prior written notice to the Information Officer and such further order

securing, as security for costs, the solicitor and his own client costs of the Information

Officer in connection with any proposed action or proceeding as the Court hearing the

motion for leave to proceed may deem just and appropriate.

APPROVAL OF FEES

12. THIS COURT ORDERS that the fees and disbursements of the

Information Officer, as described in the Second Report and as set out in the Ferguson

Affidavit, including the estimates to completion, be and are hereby approved.

13. THIS COURT ORDERS that the fees and disbursements of the

Information Officer's legal counsel, Heenan Blaikie LLP, as described in the Second

Report and as set out in the Van Allen Affidavit, including the estimates to completion,

be and are hereby approved.
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STAY OF PROCEEDINGS

14. THIS COURT ORDERS that the Stay Period (as defined in the Initial

Recognition Order and the Supplemental Recognition Order of Mr. Justice Morawetz

dated June 28, 2012) be and is hereby terminated.

INITIAL RECOGNITION ORDER AND SUPPLEMENTAL RECOGNITION ORDER

15. THIS COURT ORDERS that except to the extent that the Initial

Recognition Order or the Supplemental Recognition Order has been varied by or is

inconsistent with this Order or any further Order of this Court, the provisions of the Initial

Recognition Order and the Supplemental Recognition Order shall remain in full force

and effect until the Effective Date, provided that the protections granted in favour of the

Information Officer pursuant to the Initial Recognition Order and the Supplemental

Recognition Order shall continue in full force and effect.

16. THIS COURT ORDERS that despite anything to the contrary herein,

nothing in this Order, the Plan, or any order confirmed or made herein prevents (a) a

person from seeking or obtaining benefits under agovernment-mandated workers'

compensation system; or (b) a government agency or insurance company from seeking

or obtaining reimbursement, contribution, subrogation, or indemnity as a result of

payments made to or for the benefit of such person under such a system and fees and

expenses incurred under any insurance policies, laws, or regulations covering workers'

compensation claims.
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AID AND ASSISTANCE

17. THIS COURT ORDERS and requests the aid and recognition of any Court

or any judicial, regulatory or administrative body in any province or territory in Canada

(including the assistance of any Court in Canada) pursuant to section 17 of the CCAA,

and the Federal Court of Canada and any judicial, regulatory or administrative body or

other Court constituted pursuant to the Parliament of Canada or the legislature of any

province in carrying out the terms of this Order.

s~:~~ L ~ ~0~2
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Schedule "A"

IJ.S. Confirmation Order
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~t 11if`. Vl\L L.i.1-El ~~tl.l i'rilD~Lr dl~i l.oVill

FOR TALE I)I~T1~.ICT ~~` D~~.AWAF~E

Ixi re:

DURABLA I~~N~IFACTURING
COIvIPAI~T~ and DURA.BLA CANE~DA
L"I'D.,

~T3~btors.

Chapter 11

Case Na. 49-1~#IS {MFG
{Jointly Administered}

FINDINGS OF FACT, Ct)N~~U~I€~NS C}I~` LAW, ANI} ORTTJ~ER
Cal`~TI~IC~~NG .THE ~EC~NI7~ AlY1EN~3E~3 JOINT CHAIE"'T`ER 11

P~~I+t OF I~~RGAI~ZATION ~R D~Itr~13T1A MA1~tU~'i~~.°T~[7RING
CQMP~3YY 111VI~ ~IUR~iY.A CANADA I~TD.. AS MODII~D'

WI~~~AS, Durab~a Marn€~fact-~ring company ("DN~C"} fiIed a voluntary petitian for

reIfef under Chapter 11 of title 11 of tie ~C)nited States bode (the "Bankruptcy Cody") an

7~ec~n3ber I ~, 20{}9 (the "Y3MC P~ttian l~ate"`~;

~STHE~EAS, an Jant~y 21, 2010 the United Sta#es ~xus~ apprrinf~d the af~tcial

CQmmit~ee of Unsecured Creditors (the "Crec~itars' Committee"} in DMC's reorganization case

[Doc. loo. 44J;

WHEREAS, on May 3, 2Q10, the Cotut appointed I,awrenc~ Fiizpairick as the Legal

Representative for Future Asbestos Claimants (the "L~gai Representative") [Day. No. I23J;

VdHF~tEAS, on May 18, 2010, pertain Asbestos Personal Zi~jury Claimants z~e~resented

by the Skein Law Center, Ltd. {the "Shei~ot Plaintif€s"} filed a motion to dismiss l~IvIC's

reorganization case Doc. No. 136 , t~ which I3IvZC filed arr. oppasitian an June 9, 2Ul(3 [Doc.

dlntess otherwise defimed herein, all capitalized terms have the meanings ascribed to them in the
Glossary of Define~7 Tezms far the Disclosure Statement and )Dint Chapter I 1 Plan of Raorganizaiion
of t?urabia Manufacturing Cocngscdy and I)urabla Canada Ltd. (Exhihit 1 to Plan) [Dnc. No, 856].
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No. 155] ~d on vvhach the ~e~a ~lain#if~'s, I?M~, the Creditars' Committee and the T,egal

Representative all filed additional responses fal~awing a hearing before the Court on 3uly 7,

2D 10;

1~HEREAS, on October b, X010, the CQUZ-t entered an order denying th$ Shein Plaintiffs'

mention to dismiss DMC's rearganizatian c~sse {Doc. N~. 2S0] and ~n October 20, 201Q, the

Skein PiaintifFs filed a motion for reconsideration of that denial [Doc. No. 262J, to which I?1vIC,

the Creditors' Cammitt~e as~d.the Legal Repres~ntatiVe filed a~ opposition [Doc. Na. 274] on

T1~v; tuber 3, 2'~ 1'~; .

~HEI~EAS, on November 8, 2010, ~?urabla Canada Ltd. ("D~.,," and collectively with

~ivlC, the "Debtars") tl~d a voluntary petition far relief under Chapter 11 of the Banl~uptcy

Code (the "D£:L ]Pefi~.ion Date"},

~-~IZEAS, also on November 8, 201.0, the Debtors, the Creditors' Committee, and ~h~

lLegal Representative (collectively, the "Plan I"rapa~te~►ts'~ filed the Joint Chapter 1 X Plata of

Rearganu:r,~tion for Durably Mauufaetu~ring Company and Durably Canada ]Ltd. {the "Nov. S,

24.0 ") jDoc: No. 277J;

WHEREAS, ab Novezriber I2, 2Qi Q, the Court en#ered an order diree#ing the joint

adminislraticsn of DTvi~'s and DCL's reorganization cases [Doc. hlo. ?.84] and on Januaay 7,

2011, the Court entered an order malting certain orders in DMC's Reorganization Case

applicable in DCL's Reorganization Case, including the orders appoin~ng the Creditors'

Comnaittee and the Legal ~egresenta#ive [Doc. No. 3S1];

WHEREAS, ora January' 7, 2011, the Court centered an oi'tier apgrgving a settlement

agreement (the "PPC`IGA Se~Iement Agre~nne~nY'1 between DMC and the Pennsylvania

Property and Casualty Insurance Cpuaranty Assoczafion {"PpCIGA'~ [Doc. No. 352], pu~suani to
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which the PPCIGA agxeed to pay, ~n behalf ~f twa of DMC's insolvent insures, 'The Home

Insurance Company and Paxton National Insurance Company, $1,574,660 in exchange for a

release aid protection as one of the Settling Asbestos Insurance Companies under DMC's plan

of reorganization pursuant to 7 I U.S.C. § 524(g);

Vt1HEREAS, on June 29, 2011, the Plan Proponents withdrew th€ Nov. 8, 201 Q Plan and

filed the Joint Chapter 1 I Plan of Reargani~atian fox Durable Ivianufactvring Company and

Durably Canada Ltd. {the "3une 29,X011 Plan"~ [Doc_ No. 513J and the I3isclosure Statement

i2egardiaig the Joint Flan of Kear~anizatian for Durat~la Mant~faciurix~g Gguanany auxd L~~at'ab~~

Canada Ltd. (the ̀~isclasure Statement") [Docket No. 514];

~WT~EREA.S, also on rune 29, 2011, the Debtors filed tl2e Motion of Debtors and Debtors

in T'assession for an Order (I} Approving Disclosure Statement ~Zegarding Joint Plan of

RevrgaaFizationfor 17urabla IvFanufachiring and Durably Caa~ada Ltd.; {~I~ Establishing

~'rocedttres for Solicitation ansi Tabulation of Votes to Accept ar Re,~ect the Joint Plan of

I~eargamzafion; (I~ APFroving Forms ofBal.~ats; (1'~ Approving ~ozm and Scope afl~otica of

the Plan and Confuenatian Heating; (V} ]Establishing a Record Date far Voting Parposes Only;

and ~I} Setting Csrtain Deadlines [Dacl~et No. 515J;

W~IEJ2EA.S, the Court set (1) August S, 2411 as the date fat a hearing an the adequacy of

the Disclosure Statement and approval ofthe procedures far the solici#ativn and tabulation of

votes to accept or reject fhe June 29, 2U11 Plan and t2) August 1, 2011 as the deadline for filing

objections to the Disclos~-e Statement [Docket No. 516];

WHEREAS, on August 1, ZOl 1, St Paul dire and Marine Insurance Company and

Allstate 3[~nssurance Company, and A11~tat~ Lasivanc~ C;var~.pany of Canada (collectively, the

"Certain Insurers"), each of which had issued insurance policies to DCL, filed an objection to
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the Disclosure Statement [D~c. No. 539] and i~clude~ in That ~lir~g various object~~ns to the

June 24, 2d 11 Flan;

WHEREAS, The Court held a hearizig on August 8, 2011, ors the Disclosure Statement,

the Certaitn Insurers' objections to the I3iscicrsare Statement, and the plan Proponents' response

to those objections jDoc. No. 544j, during which the Caurt ordered the Plan Proponents aid

Certain Insurers to meet wd confer to see if the objections raised by the Certain Usurers could

be addressed consensually Doc. l~ta. 579J;

~HE~P S~ ~S ~ ~'tLtt Gf ~C'~A.iSA~iZS W1~Il. tii8 C.`0 IYISSI~C PSG die Plan ~roganeui~

matte certain adciitiaual changes to the June 29, 2011 Plan and Disclosure Statement and on

Sepfembe~' 13, 2011, filed an amended plan {the "~itnended PIan"} and disclosure statement (the

"Amended rlis~lasur~ Sta#~ment"} @oc. hTo. 592J;

WHEREAS, on September 20, X011, the Court held a hear~g on the Amended

Disclosure Statement aad ~`u~al. changes to the Arn~ncied Disclosure Sfiatement ~vcrere discussed

and approved by tine Curt;

VdHEFtEAS, an Sep#er~aber 21, 2011, the Plan Proponents filed a Second Amended

Chapter 1 I Joint Plan of Reorganization for Durab[a Iv~anufaeturing Company and Durabta

Canada Ltd. (the "Second Amendes~ P~a~s") [loot, hTo. 609] and related amended Discloser€

Stutemernt (tdie "Second Aan~nTed I}iscic~sure Statexn$ni") CDoc. No. 5i0], reflecting the

discussions a~td decisions at the September 2Q, 2fll 1 hearing;

Wk~EREAS, on September 22, 2Qi 1, this Court issued a~a Qrder approving the Second

Amended Dtsclosure Statetne~tt and related materials as containing adequate information,

approving the forn~s of Ballots .for soIicitaticn of votes orgy the Second Amended Plan,

establishing a schedule fmr certain discovery requests of the Certain Tnstu~ers', setting Nu~vembar
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21, 2011 as the deadline fvr voting on the Second Amended Plan, and setting I`~ovember ~8,

2Dl 1, as the date for a hearing on Co~firmativn of the Second Amended 1'Ian {the "~o~licitation

Pro~ednres Order") [Doc. Itta. 617];

WI~REAS, Dianne Lvwde~, an behalf of the designa#ed Vating Agent, distributed. the

Second Amended Disclosure Statement, tie Second Amended Plan, the form of Ballots and

instructions, notice of the CoFrfirmati~n Hearing aid certain other documents related to the

Second mended Flan {collectively, the "SaIicitatioQ Package") on September 30, 2Ct11, and

filed a I3atice of Solicitation describing the distribution of the Sc l~ci~tic~r~ Package nr~ Qct~ber ~,

211 (the "So~ieitatian Notice") jDoe. I~Io. 630J>

WHEREAS, noric~ of the Second Amended Plan and Confirn~~ion Hearing was

provided by publication o~ Uctober 11, ~O 11, in 11 newspapers {the Fhiladelphict Inquirer,

Baltimore Sun, Sant .~rancisca Chronicler Chicago Sun Tirrzes, CZevela~rd Flair Dealer, Hauslon

Chronicle, IrTew Qrleanr Times Picayune, .LQS Angeles Daily Nekvs, Newark Star Ledger,

Charleston' Gazette and wily Mail, and Pittsburgh Post ~aze~te~ as described in the Notice of

Filing of R~davit of Pubfica~i~n Regarding Notice of Plan and Confirmafian Hearing filed by

the Debtors on Apri124, 2012 (the "Pubiica~ivn Nonce"} [Doc. Into. 829];

~7I-~RE.~S, the NoveFnber 2S, 201 I canfirmatian hearing date establisked in the

Solicita€ion Procedures Order was continued on multiple occasions fa enable ~e Plan ~'roponents

and the Certain Insurers, toget}aer wi#h DCL's three other insurers, American Home Assurance

Company, Chortle Insurance Couapany of C~ada, and Royal &Sun Alliance Iusuranee

Company of Canada, (collectively with Certain Insurers, the "Canadian Insurers' to negotiate

and finalize a settlement {the "Ca~~diam~Iu~uraace Seitlemeut Agreement"};
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WHEYZ]EAS, on November 14, 2 11, the plan Propa~ents f led certain modifications to

$he Second Amended Plan wl4ich consisted of certain changes required. by the terms o~the

Canadian Insti►rance Settiemerit Agreerneni (the "Canadian insurance Setflernertt Plag

M~c~~cations"} [Doc. 671]; .

WT~REAS, the Plan I?roponents determined ghat, as a consequence of the nature ofthe

Canadian L~surance Se#lemez t Plan Ivlodi~cations, a re-solicitation was required of hiders of

Asbestos claims who had timely cast vo#es on the Plan, and aceordingiy filed a Supplement t~

the Second A m~ncl~d ~asclQSUr~ Sta±em~~:t desc~bing t~ ~ro~osecP charges Yo the ~eeand

Amended Plan (the "Supptcm~r~ta] Disclosure Statement") [Doc. Na. 67UJ;

WHEREAS, on Novesr~ber 14, 2QI 1, the Plan PrRponents filed a Motion far an Orden (I}

Conditionally Appre}vix~g Su~~lement to Amended I3is~losure Statet~ent; (II} .approving the

Foxan Perniitting Creditors to Change their Votes on the Pragased Modified Plan, (III) fixing the

Time far Creditozs #o~Cliange Their Votes on the Proposed Modified Plan, {IV}Fixing the ~'imn~

far Creditors to File C4bjections to Finat Approval of the Su~~alernent and tv Co ation of the

P°rt~posed Mt~di$ed PI~t, and (~ Continuing the Confirmatia~ Hearing to a New Date (the

"Supgle~nen~al I)~srlosYxre Statement std ResoHcitataon Mo{ia~") [Doc. No. 672;

W~lEIZ~AS, after tF~ filing ofthe Supplemental Bisclosure Statement and Resolici an

Motion fine Plan Proponents determined that due to the passage of tune since the ftl~g of the

Second Amended PIan ~certai.n other amenc~ents to -the Second Amended Plan were required

and accordingly revised the Supplement to the I?isclosure Statement to include a description of

those amendments aipng with the Canadian Insurance settlement Agreement Plan Mcx3ifications

which were also sIfgtttt~ modified (the "Rev~seci Suppiemen~al Dise~asnre SfatemenP'};



W~EREi~.S, an March 3, 20 2, the Plan Proponents ~ted ~ Revised Motian for an 4rd~r:

(I) Approving Supplement to the Second Amended Disclosure Statement, (II} Approving the

~c~rm Pern3ittu~ Creditors tv Change Their ~lofes on the Second Amended Plan as Madifiied,

(III) Fixing the Tirr~e for Creditors to Change Their Vates, (IV}Fining the Tune for Creditors to

File Responses to the Modified Plan, and (V} Continuing the Confirmation to a New Date Doc

No. 775] (tt~e "Revised Suppie~nenta~ l)isclast~e St~te~nent ~~xd Kesolicitahon IYiotian"};

WHEREAS, on Mare1~ 21, ZOI2, the Court ent~zed an order approving the Canadian

Iusuranc~ ~ettlena~a~~ A~gs~m~nt [Doc. N4.79~~ a~~ ~ order ;1} apprevir~g tt~e Revised

Supplemental Disel~sur~ Statement and Resalicitation Motion; (2) setfing May 16, 2012 as tke

Gate by which (a) creditors wire to file any changed votes on the Second A~ner~ded Plan as

ma~difed and (h) objections t~ Confizmafiian ofthe Second Amended Plan as madifed were t~

be filed; and (3) establishing I~ay 31, 2Q12 as the date far Ca~fimtation Hearing on the

Second l~mended T~lan as modified (the "Supptemeutal bisclosure Stabemeut and

~ie~vli~~~atia~€ ~rd~r'~ [Doe.I~ty. 79S];

WHEREA.~, also an IYTarch 21, ~p12, the Court entered an order authorizing BCL to ac#

as the foreign regresetttative of t1~e Debtors' estates in a Companies° Creditors ~rra~gemen# Act

pro~e~ding in Canada in coz~tection Frith imglementtirng the Canadian InsuraFxce Settlement

Agreement jDpc. Nv. 79fij;

WHEREAS, on IvSatch 29, 2012, Digital Legal, LLC served the Revesed Sezpplemental

I~~closuae Statement and rel~.ted materials, including the form approved by the C~'surt to allo~r

persons who previously voted on the Second Amended flan to cl~.nge their votes if they wished

t~ da so (catlectively, the "Resviicatation P~ekage"), upon claimants in Class 4A aad Cass 4B

7



w~io had voted on fhe Seconci~Ame~ded Plan (the "Supgleme~#~I ~~licitati~~ end

~oufinna~iatt Hearing 3.Vohce"} [Dac. Nos. 807, 828j;

WTTEREAS, no objeciions to the Second Amend. Plan as modified were filed by the

objection deadline of May lfi 2012 established by the Court's Supplemental Disclosure

Statement and Resolicitatian Order;

WHEREAS, an iVlay 25, 2012, the Ptan Proponents filed a composite of the Second

Amended .Taint Chapter 1 I Plan ofiteargani~atian, for D~rabla Manufacturing Company and

~ura~l~ ~iaa~ ltd., as I~Ilot~ ~esi ~whic~ inraz~a~~ated the mo:3pfirati~~s aid t~c~nica~ c~a~ges ~4

the Second Amended Plan to t date (ttie "1Vlndifced Secaad t~mend~d 1''lan" ox the "Pfau")

[Doc. No. 8~6j;

ViII~E',EZEA.~, the Modified Second Amended Plan pra~vides far the establishment of the

Asbestos Trust, wlueh will be governed by dc~euments substantially in the form ofDurabla

Manufachzri~ig Company and Uurabla Canada. Ltd. Asbestos Tract ~gre~n~ent (the "Trost

Agre~m~x~t") [Doc. Na. SS6, Plan Exhibit 2~ and the form of Durabla Manufacturing Company

and I~urabla Canada Ltd. Asbestos Trust Uistri~iutian Proe~dures (the "'T'DF"~ [Dc~c. IeTv. 856,

Plan Exhibit 3~;

WHEREAS, also on May 25, 2012, the ~'l~n Proponents filed.the (Ij Proffer of David

Moser in Support of the ~ecor~ct Amended Joint Chapter 11 Flan of Rearganizationfor Deirabta

Manufacturing Corngany and Dt~rab}a Canada Ltd., as ~,riodified the "M[oser Proffer"} [Doc.

No. 858], (2} Proffer of Dianne F. Lowden in Stapport a£the Second Amended Joint Chapter 1 I

Plan oP Reorganization for I?u~abla Manufacturing Company and Uurabla Canada Ltd., as

Modified (the "F.,owden Troffer"~ [IIoc, No. 859], and {3) Proffer of Lawrence Fitzpatrick i~

support of the Second Amended Joint Chapter I I Plan of Reflrgauizafian for Durabla
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Manufacturing C~mgan~ and Durable Canada Ltd., as Modified (the "FiFipatrick Proffer")

[Doc. No. 8b0];

AREAS, the testigimny in the Lowden Proffer establishes that the final voting results

reflected that: (1) 107,356 holders of Asbestos Maims in CIass 4A v~ated to accept the Plan

while seven holders in fliat class vdt~d to reject the Plan, resulting in 94.9% of holders of

Asbestos CIaims voting in Class 4A appra~ving the Plan; (2) 36,550 holders of Asbestos Claims

in Class 4B voted to accept the Phan, while five holders in #hat class voted to reject the P]an,

#es~t~ng in 99.99°1e ~f lz~~d~r~ of ~1~.~stc~s Claims gating in ~lasss 4~ a}7~zmving ;h~ PIa~; ~3}

Iaolders of Asbestos Maims in~Class 4A holding $120,379,1Q~1 in dollar value a:f Asbestos Claims

vented in favor of ttze Plan, while holders of Asbestos Claims in fat class balding $23,6aU is~

dollar value voted fo reject the Plan, resulting in 94.98!0 of the aggregate dollar amount of

claims voting in Class 4A appioving the Flan; and (4) holders of Asbestos Claims in Class 4B

holding $40,277,9 (} in dollaz value of Asbestos Claims vat~d in favor of the Plan, while holders

of Asbestc7s Claims in i~at class holding $ 3.1,G04 in dalIar value voted to reject the Flan,

resulting in 99.97% ofthe aggreg~e dollar amount of claims voting in Class 4B approving the

Plan (~,owden Proffer at 9-10},

WHEREAS, the Court held a con~~rma~ion hearing on May 31, 20I2 (the "ConfirmaEion

Hearxug"), during w~a.iah the Court accepted the proffers of Mr. Moser, GIs. Lowden and Mr.

Fitzpatrick, and no persons raised any objections to the Mvdifeti Second t~nended Plan; and

WHEREAS, the United States Trustee raised a concern about Section 12.1 of the Plan

and the Court requizeci an amendment to Section 12.1 of the Plan, and the Plan Proponents

agreed to amend Section 12.1 of fhe Plan as directed by the Court

E



T~ft~W, ~~EREFOItE,~based upon the Coua~t's review of the ivicxiif~ed Second Amended

Plan, the Second Amended 17~sclosure Statement, the Devised ~upplemeiatal Disclosure

Staterr~en~, the Canadian Insurance S~ttleanent Agreement, Otte Solicitation Package, tie

Solicitation Notice, the PubPication Notice, the gtesolicitation Package, the Supplemental

Solicitation and Confirmation Heariaig Notice, and upon (i) atl of the evidence proffered.

(including tl~e graffers of IrrJr. Maser, GIs. I.owde~ and Ivir. Fitzpatrick), rsr adduced, and

argume~xts o£cou~sel made ate the Cor~i~atian Hearing and {ii) tF~e record of these Chapter 1 t

Cases; and aver due deub~x~ti~a~ th~~~~a~; ~.d goad ar_d su~ci~r.#eau. ~ppearia~g tbsr~for~, is

hereby fQ~nd and detern~ined that:

]~'INI3INGS t3F FACT' AND CCINCLUSIQNS t~~+ T+A'P~

The findings and cauci zsians set forth herein constitute the Bankruptcy Court's findings

of fact and ron~tusions of law ~ ursuaut tv Fed. R. Banl~. P. 7052, made applicable to tljis

proceeding purl t to Few R; ~Banlar. P. ~a14. Ta tine extent arty of the fo~~flwing findings of

fact constitute con~Iusions of law, they are adopted as such. To the extant any of the following

evnclusiaus of Iav~ cons'~itute fiaYdings of fact, they are adapted as such.

A. Ju~riadictian; 'Venue; ~+~re Proceeding (~8 IJ.S.C. §~ 157{h}(2) and 1334(a~)

This Court has jurisdic~eox~ aver the Debtors' ~h~pter 11 Cases pursuant to sectaans i ~?

and 1334 of title 28 of the Ungt~ed States Cote. Co~rfirmat~on of the Plan is a core proceeding

g~arsusntto 28 U.S.C. § l S7(b)(2}(L), acid Chas Caurt has. exclusive jurisdiction to determine

whether ~e Plan ec~mplies with the applicable previsions of the Bankruptcy Code and shauld be

conf~ed. Venue is piager under secfioras 1408 and 1409 of rifle 28 of the United States Cade.

DMC and DCL are proper debtors under section I09 of tke $anla~ptc~ Cede aid proper

pr~~onent~ of the Plan under section 1121(a) of the Eankruptcy Code,



,~. eo~~e~aCeax~~~t~ A~Spc~ia~t~ent of ~redrt€ars' ~~anmit~~ ~a~d ~.eg~l ite~ar~se~t~#iv~

Qn their respective Pe~itian Dates, the Debtors Filed v~lunfary petitions far relief t~der

chapter 11 ofthe Bankruptcy Code (the "Cliaptea° ~1 Cases"). The Debtors continue to arianage

weir assets and prciperties as debtors-in-possession p~rsua~it to sections i 10?(a} and I fl{}8 of the

Bankruptcy Code. .

Qn January 2I, 2010, f~ Office ofthe United States Tn3sfee ~ppainted, ptx€~suant #o

section 1102 of the Baukniptc~ Code, X76 CF8(~1fOY'S' Cc~rnanittee, which consists of creditors

~pz~s~nt~ by tl~~ fQl~a~rsng ~~~ later mss: 3ray-ton ~'~.are~ll, LLP; ~ld~r~, Per~~f &c ~~te,

P.C.; Thy Jacques Admiralty Law Fizm, P.C.; Kelly 8~ Ferraro I.LP; the Law ~ffice~ of ~'eter G.

Angelus, ~.C.; Matley Ripe LAC; Maters &Kraus, I,LP; ~deif~ & Lux~nberg, P.C.; and ~i~'ilent~

Golc~c~an &Spur. @tic. I3o 44~. Qn May 3, 2010, the Court appoin#ed the Legal

Repxesentative fie. Na. 1.23J` and ~sn January 7, 2011, the Court entered an order making

certain orders an DNiG's reorg ion case applicable in DCL's rao~rganizaticrn case, including

the ardexs appointing tt~e Creditors' Cflnnmittee and the Legal Repxesentative [Doc. No. 351]. No

t~zstee or examiner has been appointed in the Chapter 11 uses.

C. ~~adicia~ Nafice

This Court takes judicial nat~ce of the dockets of these Chapter 11 Cases naai~t~in~d by

the GPerk of the B~&~~ptcy Cc3urt andlar its duly-appointed agent, i~cluc~ings W1~I1011t ~llT21f3t[OII~

ali pleadings ~d other documents filed, ali orders entered, and evidence and argument made,

proffered, or adduced at the hearings h~lci before the ~an~ptey Court duria~g the peudex~cy of

~ese Chapter 1 I Cases; includyng the Canf rmation Hearing.

D_ B~ttrden o€Proof

Thy I?ebtoa~s have tie burden of proving the elements of sections 1129(a} and (b) of the

Ba~kr~ptcy Cade by a preponderance of evidence. Tie Plan proponents subrnittec~ the proffers of

1~



13avid Iv~aser, Dianne F. Lc~wclen and Lawrence Fitzpafxiak in support of ~a~afzxmati~r~ of the

Plan. The Court ~S.ds that ~he~ #estimony in the Moser Proffer, the Lowden Proffer, a.~d the

~itz~atricic Proffer is credible~am~ supports Confirmation.

E, l~otice of Cvnfumatian Hearing

The Solicitation Notice and the Supplemental Salic~tation and Canfirmatian Hearing

Notice were served and the Putalicatian Notice was publisdied in coznpi~ance with tote Solicitation

Pr~edures Order axed the Supglettten#aI Disclosure Statement and Resolicitatian order, and such

servi~~ a~aad p~bli~atavn w~r~ ~~u~t~ auad su#~icie~?~. Ade~~ate end s~icient tics of the

Cowan Hearing and ~h~ other deadlines e~ablished in the Solicitation Procedures ~}rder

and ttae Supplemental l?isclosure ~tatemea~t and Resalicifiation Order was given in. compliance

with the Bani~uptcy Rules and those orders, and no c>iher or further natic~ is or sh~Ill be required.

F. impaired Cass That H~s'Voted.T'o 1~ecegt Ths Plan

As set forth in the Y'la~ holders of CIass 4A and Class 4$ Asbestos Claems are impaired

by the Pima and t~refore w~r~ ezttitled to vote. As set forth in the Lowden Proffer, holders of

Class 4A and Class 4B Asbestos Clauns voted in excess of the staizrtory thresholds in sections

1126(c} auc1524(g}(2)(B}(ii)(~'~(17b} o~ the Bania-uptcy Code. Taus, at least one impaired Cass

of Chinas has voted to accept the Plan, 'Vohs to accept and reject the Plan ka~ve been solicited

and tabulated fairly, in goad faith, and in a manner consistent with the Bankruptcy Cody end the

Ban2cruptcy Rules.

G. ~ Classes Conclaasively Presumed to Have ~cceptec~ t}~e I'la~n

Mass 1 {Priority Claims {other than Pziority Tax Claians)), Class 2 (Secured Claims),

Class 3 (Ylnsecured Clairaas (other than Asbestos Claims)), Class 5 (Equity Interests) are

t~nira~paired under the flan, and pursuarn to section 1126{~} of the Bankruptcy Code and Secizon

7.2 of the Plan, are conclusively presuuanned to have accepted the Plan.
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H. Plan ~ompl~iance ~vv~tb Bank~up#cy Code {I I IU.S.C. § 11Z9(a}(1)}

'the Pla►~ complies with the applicable provisions of the Bankruptcy Cade, thereby

satisfying section I l29(a)(1) of the ~anlar~iptcy Code.

I. Plan Caraupliance with ~ankraaptcy Code (Il. U.S.C. §§ 1122 and 1123)

1. Praner Classification (11 U.3.C. §§ 4122. 1123(~.)il~).

In addition to t.~►e Administrative Expense Claims and Priority Tax Claims Iisted in

Article 2 of ttYe Plan, whie~ weed not ~ designated, cl~ 3 of the Plan desig~~ates five (5}

Classes of Claims and amity ~n~erests. The Claims anal Equity interests placed. in each Ciass are

substaaitially similar to other ~laixr~s ~nnd Eq~i~ty Interests, as the sass may bc, in each.such Class.

Valid business, factusl, and legal reasons exisf for separately classifying the various Classes of

Clauns and Equity Interests created under tt~e PIan, and si.~ch Gasses do not unfairly discriminate

1>et~+reen holders of Claims and Equity ~.terest~. Thus, the requ~ements of sections 1122 and

1123(a}{I) of the Bankruptcy bode are satisfied.

2. Sgecifv ~L7nimpaired Classes (11 U.S.C. 1123 a 2

Article 4 of tote Plan specifies that Class 1 (Priority Clams (Q~ier Than -Priority Tax

Claims)), Class 2 (Secured Claims}, Class 3 (Unsecured Claims (Ot~ier than Asbestos G~aiums}},

and Class 5 (Equity Interests) are einimgaired evader the P(an. This, the ret}uirements of section

1123{a}(2~ of the Bankruptcy Code are satisfied.

3. Speczfiec~ Treatment of Impaired CIasses I 1 U.S.C. X1123 a)(3)).

Article 4 of the P~aa designates Class 4A and Class 4B {Asbestos Claims) as impa.Ered

and specifies the ixeatment of Claimsva those Classes. Thus, the requirements of section

1123(a)(3} ofthe Bankruptcy Code are sati~fified.
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4. Into I~iscrimina~ion f 11 U.S.C. § 1123(a}~4~~.

Article 4 of the Plan povid~s faz' the same treatm~€~t of each Allowed Claim or Interest in

each respective Class uur~ess ttie hQider of a particular Claim or Ec~uirty Interest has agreed to a
~.

less favorable treatment of sack Claim or Equity Interest. 'Thus, the requirements of section

1123{a)(4} oft3z~ Bankraptcy Code are satisfied.

" S. Im~le~entatiari ofPlar~ (11 U.S.C. & I I23~a~5~).

The Plan provides adequate and proper means for the Plan's implemen~atio~, incl~zding,

amomg ofiher tf~ings, (i} the creation of the ~Sb~st~s T'av~t; (ii) the ~ar~sf~r to a~ad vesting in the

A.sbestas Trust of the Asbestos Trust ~4ssets, as dare fully described in Article 11.1 of the Plan;

(iii) the merger of DNIC ipto CCasket R~saurces Inc. ("GItI") as set Earth in Articles 10.2(f} and

11.3 of the Plan; Div) ame~dme.~t of the Debtors' charters prohibiting the issuance o~non-voting

equity securities as described iii Article 12.4 of the~Pian; and ~v} emergence afDC]L with its

assets being revest~d. The Delitors and the Reorganized Debtors are authorized to unplement the

PIar~ in accordance with its terms anal as detaited herein. Plan §§ 11.7, 11.I~. Thus, the

requirements of section 1123(a}(5} of the Bankruptcy Code are satisfiett.

6. Non-'Voting iiity Securities {1 i U.S.C. § 1123(a~. i

As provided in Section ~ 1.4 of the Plan, the amended certificate of incorporation and

amended by-laws of each of the Debtors shall prohibit the issuance of nonvoting equity

seceu~ities. Thus, the requirements of section 1123{a)(6) of the Banla~ptcy Code are sa#isfied.

7. Selection o~Trcistee, Members of the Asbestos Trust_Advisory Committee

Sections S.b and 5.7 of tie Plan eoa~tain provisions with respect to the manner of

selection of the initial Trustee, subsequent Trustees, aid Abe Legal Representative. The name of

the initial ~'rust~e, Edward D. Rab~rfson, Jr., was clisclosed in the form of Trust Agreement
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Section 5.9 of the Plan pxovides for the establishment of the Trust Advisory Committee, the

initial ~embeas of which shall be Deirdre Pacheco of Vdilentz, Go~ciman &Spitzer, Woodbridge,

NJ; Thomas M. i~ilson of Kelley 8c Ferraro, L.L.~'., Cleveland., OH; Jahn ~. Baci~n, IV, of

Motley Rice LLC, Mt. Pleasant, ~C; and Benjam~ Skein of the Skein Law Cemer, Ltd.,

Philadelphia, PA.

Sectaor~ 11.5 of the Plan identifies the members of the boards of directors of GRI (which

will be successor by merger to Reorganized DMC an the ~ffec~ive Date} end Reorganized DCL.

'Th.e Flan is co~sisient with public pvIiey vv~ a sped t~ ~hP m e: ~f seiec*~c~ a~£of~ ar~ci

directors ofthe Debtors. See T~oser Pmffer at 1S. T~xus, the requit-em~nts of section 1123(a~('7) of

the Bankruptcy Code are satisfied.

8. Additional I'lau I'rovisians f11 U.S.C., 1123{b)).

The Man's provisions are appropriate and not inconsistent wifh the applicable provisions

o~,~ B~FtGy caa~.

~. compliance ~.th ~3a~Iarup~cy Male 3Q16(~~

The Plan ~s dated and it~entifiss the Plan Proponents ~s submitting it, thereby satisfying

Bai~kr~.ptay Rule 301.b(a)-

~,. Camp~ianee With ~s~xik~upt~y Rine 3tb~7

Tf~e Debtors have givezi native of the Ga~firmatian Hearing as required by $ankruptcy

Rule 3017tc~. .

~. Com~hanse ~Yi~h Burid~ru~at~y mule 3t~1~

The salacitation of votes to accept or zeject the Ilan satisfies Bankruptcy Ru4~ 3U18. The

Plan v~a~ transmuted to all known Class 4A and Class 4B czeditars, suffic~e~t time was

prescribed for such creditors to! acceptor reject the P3an, and the Solici#ation Package,

Resolieitatiou Package, solicitation procedures, and resoli~itation procedures complied with
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section 1126 of the Bankruptcy bode, thereby satisfying. tl~e r.,quirex~ents of Bankruptcy Rule

3018.

M. ]Plan Complia~xce ~vitld Ban~cru~tcy Code (1 i J.S.C. § lg2g)

1. Debtors' Compliauc~ with Ba~kruptcv Code ~l l U.S.C. § l l29(a}(2~1.

The Debtors have complied with the applicable pravisi~ns of the Bankruptcy Code,

thereby satisfying section 1129(a}(2) of the Bankniptcy Cade. ~"pecifically:

(i) The ]7ebtors are proper debtors under s~~ian 109 nf~Yie B~nkruptey Code.

~u) 'rhe Dst t~Ys have e9m~li~ ~~ applicable prcavis:ons mf :he ~ankrup+t~y

Vie, except as otherwise providec4 or permitted by orders of fhe Banla-uptcy Court.

(iii} ~e I}ebtors have complied with the applicable provisions of the

Banl~iptay Cade and the Bankruptcy Rules in transmitting the Play, the Second Amended

Disclosure Statement, the ~eui~ed Supplemental Disclosure Sta#~ment, the Ba1lo~.s, and the Form

Pernut€i~ag Creditors to Change Their Votes on the Plan, as the case maybe, and related

documents, and in soli~ating anti tabulating votes pn the Plan, See Moser Proffer a~ 16-17.

2. Plan Proposed an Good Faith (I 1 T.S.C. § 1129(a f~3~~

The Plan Proponents bade proposed the Plan in goad faith and nit by any means

forbidden try law, and this Co~tfirtnation Order was not procured by fraud, thereby satisfying

sectiom I 129(a){3) of the BanknYptcy Code. The Plan Proponents' good faith is evident from the

facts and record of these Chapter 11 Cases, and the record of tie Ganfirmation Heazing and attier

proceedings heed in these Chapfer 11 Cases. The Plan was proposed with the Iegitima~e and

honest purpose of maximizing the value of the Debtors' estates, resolving the Debtors' asbestos-

reIated liabitrties, acid effectuating a successful reorganiza#ion of the 17ebtors. See Maser Proffer

at 17-18. .
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3.

Any payment made yr to be made by the Debtors for services, costs ax e~cpenses in or in

connection turt~z these C~apte~ I I Cases, or in ccsnnection with the Plan and incidemt to these

Chapter 11 Cases, has been agproved by, or is subject to the approval a~ the Bankruptcy Court

as reasonable as provided in Article Z of the Plan, thereby satisfying section 1129(a)(4) of the

Bankruptcy Code. See Moser Proffer a~ 1$.

4.

'The PIan ~ompties with secfiion 1129(a)(~ of the BanI~uptcy Code. Section 11.5 of the

flan identifies tt~e members o~'the board mf directors of the Reorganized Debtors, and the

appointment ta, or con#inua~ce my such offices of such persans is consist~m with the interests o~
i,

holders t~f Claims against ar~d ~gwity Interests in the Debtors and with public policy. The name

i
of the Tni~ial Tntstee of the Asbes~as Tract, Eclward D. Robertson, fir., was disclosed in the Trust

Agreement The Legal Represertta~ivs was identified in Section 5.7 of the Plan anal the members
i

of the Tnasf Advisory ~a~nmitttes are identified in paragraph I.7 above.

s_ No ~~ ch~n~~s tl i ~r.s.c. ~ i 12s(xl(s~}.
~ ..

Section 1129(a}{G~ of fihe Bankruptcy Code is safi~f ed because ~e Plan does not provide

for any change in rates v~ver which a governmental regulatory eornmission has jurisdiction. S`ee

I~hoser Proffer at 19.

6. Best Intere~~ts of Creditors {11 U.S.C. § 1129{a)(7~~

The PIan satisfies seetian 1129{a)(7j afthe Baniauptcy Code. The liquidation ~alysis

attached as E~abit D to the Disclosure Stateme~tt and otter evidence paoffared or adduced at or

prior tt~ tie ~:onfirmatian ~eaxing, including the discussion of tt~e liquidation auaEysis in the

Moser Proffer, (a) are persuasive and credible, (b) have not been controverted by other evidence,

and (c} establish that each holder of ara impaired Claim or Equity Interest either has accepted the
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Plan or will receive or re#~in ynder the flan, oar accmun! ~f such Clam ~x Equity Ia~teres~,

property of a value, as of the Effective Date, that is not less fihan the amount that such holder

would receive or retain if the Debtors vuere Ziquidated•under chapter 7 oFthe Banknzptcy Code on

such date. See Moser Proffer at 19.

7. .Accet~tance af'~Certai~ ~lasses.(11 CJ.S.C. ~ 1129 ,a~(8~

Class 1(F'riority Claims (Other Tlian Priority Tax Claims)}, Class 2 (Secured Claims),

Class 3 {Unsecured Claims (OEther than Aslsestos Glaims)), and Class 5 (Equity Interests)~are

Classes of Unimpaired Claims that are conclusively presumed to have accented the Plan u~d~

section 1125(f} of the Bankr«ptcy Code: Class 4A and Cla~.s 4B (Asbestos CIaims} have voted

to accept tha Plan in accordance with sections 1 I2b{c} and 524~g}(2)(B~ii)(IV}~bb~ ofthe

$ankruptcy Cvde. See 1~owder~ proffer at 9-10_

8.

The ~i~eaimezit of ~4dministrative Expense Claims and ~'riarity Claims pursuant to

Sections 2.1, 2.2 and 4.1 of the Flan satisfies the requirements of sections 1 I29(a)(9xA) and (B}

of the Bankruptcy Cacle. The tizeatment of Priority Tax Claims pursuant to SeG~ion 2.3 of the

Plan satisfies the rerfuirements of section 1124 f a}{9)(C) of the Bankr~~tcy Cade.

~~

Class 4A and Class 4B (Asbestos Claims) are Impaired Classes of Claims fat have voted

to z~ccept the Ptah. in accordance with sections F 126(c} ana S24{g} of the Bankruptcy Code and,

to the Debtors' knowledge, do act contain insidars whose votes have been counted, Therefore,

the requirement of sectio❑ 112g(a}(I O} of the Bankruptcy Code, that of Ieast cme Class of Claims

against ar Interests in the Debtors that is impaired under the PIan has accepted the PIan, is

satssfied.
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IQ. F'easibility ~1 ii~1.S.C• ~ 1129~a~t11})•

The Plan atzd all evidence proffered ox adduced at the Coi~fuznation Hearing (a) are

persuasive and credible, (b} have not been controverted by other evidence, (c) do not pravide for

the ligziicDation of aI~ or subs~ntially all of the property of tb~ Debtors, (d} establish that tie

Reorganized Debtors will cori~inue in business as ongoing reorganized debtors, and (e) estab3ish

that Cvn#irmation of the Plat is not likely to be follovsred by t1~e liquidation or the need for

fizrther financial reorganization of the Reorganized Debtors, thus satisfying the requirements of

s~+.fog I I29~a)~~1~ o~t~e ~anl rupt~~ dude.

11.

All fees payable tinder section 1930 of title 28, United. ~tat.~s Code, as determined by the

~aul~upfiey Court oac the Con~umation Dade, have be~~ paid or will be paie3, an and after the

Effective Date, and ther•~after as may be required until en#y of x final decree with respect to the

Dehta~rs pursuant to Secfian 2.2(U) of the Plan. See Moser Proffer at 2U..t~ccordin~ly, the Fian

satisfies the z~equire~raen~s of seetiQZ~ ~ 129(a}(12) of tha Bankruptcy Cale.

12.

Section 11.13 of Plan prpvides for the continuation of pa~~ment by tiie l~el~#ors of all

`~eti~ree berae~ts," as defined in section •1114(x} of the $ankru~tey Code, if any, at previously

established l~vel~, thus satisfying the requirements of secfion ~ 129(x3(13) of the Sankn~.ptcy

Code. ~ . .

~3. DomesCi~ Support Obligations (11 U_~.C. § ~129~a,1(14)).

The Debtors are not rec~€uretl to pay any damestiG s~gport abligafians. Accordingly,

section 1 ~ 29(a~(14} of tine Banlcraptcy Code is not applicable to the Plat.
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14. Indi~id2aal Cases ~a~ect to ~bjeetion bar Unsecured t;reditor ~~ 1 U.S.Q. §
1129(a}(15)).

The debtors are not individuals. Accordingly, sec~ian 11~29(a}(15) of tie ~ak~kruptcy

Cflde is nit a~r~licable to fihe

15.
1 ]29fa}(16))

All #~sfers of property under tie Plan shalt be made in accmrdance with ax~y applicable

provisions cif n~nbankruptcy law that govern ~ transfer of property by a cc~r}~ara#ion or trust

t~t.is not a maney~dr bLIS1Il0S5~ OP CddT1IIiP:PC9dI CDI~70Y'a$1QT1 iDT fCUSt. TIl~ PI1I1 ~I]CPP.fOL~ L'~IIIp~ICS

with section I l~g(a}(16) of the Bankniptcy Code.

1~:

As set forth ~ par~grap~ 7 abou~, all Classes of Claims and Iaterests Dave eider voted to

accept floe Plan or are presumed to accept the 1'Ian. Accmrdingly, section 1 X 29(b) is inappEica~ie.

17. Princi .Lai ~~ose o£ the 7Plan ~1 i U.Q.C. $ 1129(d)).

The principal purpose a fhe flan is to treat the asbestos personal injury claims again

the Debtors. Aacmrdingly, the principal purpose of the Plan is neather the a~raidarrce o~taxes nor

the aYOic~ance of section 5 vfth~ Securities Act, and no Governmental Unit has objected to the
i

Confirmation of the Plan ~n any' suc}a grounds. The Plan tdaerefore satisfies the requirements of

sectian _1129(4) of the ~3ankivptcy Cm€~e.

I'd. 1~+iocU~CCatio~s ~o Abe Plan

~~llovaing the resolicitatian i~ ecmneefion with the Second amended Ian, the Plzn

Proponersts filed the Additie~nal Ilan Modifications on March 30, 2012 annd certain fiuther

modifcations set Earth is the Ivl~odified Second Amended PIarL Those modi~ieatiat~s and those set

fortY~ in tfiis Confarmati~n Order constitute technical changes and do not rn~terially adveQSely

affect ar change the la-eatment of any Claims or Equity Interests. Accardiaig~Y, pursuant to
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Bank~ptcy J~ul~ 3019, these fnadifications d~ not require additios~l disclosure under section

1125 of the bankruptcy Code for resolicitation of votes under sectioxY 1 I26 of the Bankruptcy

Code, nor do they require that holders of Asbestas Claims be afforded an opportunity to change

previous acceptances or rejections of tYte Plan.

In accordance v,~ith they Court's direc~io~ at the Confirmation Haring, Section 12.1 {a) flf

the Flan is amended as sit forth below:

12.I EX4NET~ATION AND RELIANCE. .

~~} '~'hs Deb~as; ~e~g~zsd ~eb~:~, tie ~r~i~rs'
Committee, ant the Legal Representative; as.wsU as their respective
~#ac-~a~e~ t~irectars, officers, ~ +̂^ ~,•~;:.~̂ :T~°° -~„~.Y.~ ~sattarneys,
accountants, financial advisors, and zepreseiifa~tves, shall not be Iiable
other than for vtitillful misconduct or grass negligence to any holder of a
C1aYm or Interes# or any other Entity with respect to any action, omission,
forbearance frnn action, decision or exercise of discrefiicr~.taken at any
time prior tv the Effecrive Date in connection wi#h, or arising qui of,. the
Reorganization Cases, including, without limita~ian: (a} the discharge of
weir duties under the Bankruptcy Code; (b), the implementation of any of
the iransactions;provided for, or coirtemplated.in;:tlie Plan or the Plan
Dacumenfis; (c~ Iany ac[aan taken in con~ecfiion with either the enforcement
of either Debtor's xights against any Entity :or. the defense Qf Claims
asserted against] ~t►e Debtors with regard to the Reorganization Cases; (d)
aFty action takes in the negotiafion, formulation; development, proposal,
disclosure, Confirmation or impleFnentation of the Plan Docuruents filed
in this Reorgan~7.atia~a Case; or (e) the adt~ia~ist~a#ion of the Flan ar the
Asbestos Trust ~r the A.sbestas '~xust Assets and property to be distributed
pursuant to the Plan.

(b) Tlie Debtors, I~earganized : ~ Debtors, the Creditors'
Committee, anti the T.egal k~epres~ntat~ve,. ~ as well as theiz respective
$ e~e~s; directors, officers, rneys,
aceount~nts, financiat advisors, and represetives inay reasonably rely

_ upon the opinions of their respectiue couassel, accountants, and other
experts or prvfess€onals and sueh relia.~ace, if r~~asonable, shall
conclusively establish good faath and the absence of willful misconduct;
provided hotivee~e~, that a determination that such zeliance is urireasouable
shatI not, by it~~lf, canstitut~ a de[ermiva#ion ar finding of bad. faith or
willful misccmd~tct.

(c) ~ No~hi.~g contained in the PIan, including this section 12.I,
shall relieve the Debtors and the Reorganized Debtors from' making
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payments t~ the United States Trustee when due as required by 28 U.S.Q.
~930(a)(~.

O_ Good Faith Solicitation (11 iJ.~.C. § 112~(e})

Based ort the record before the Bankruptcy Court in tl~.ese Chapter I 1 Cases, the Plan

Prapc~nents and the Released Parties, and in each case their current or Former officers, directors,

attorneys, accountants, financial advisors, have acted in "good faith" within the meaning of

secfiiou 1 I25(e) of the Bankruptcy Code in compliance with the applicable provisions of the

Bankniptcy Code and Bankev} tcy Rnl~s in conneifion with.aII their respective au~tivities relating

to the salieitation of acceptances to the Plan and tlYeir participa#ion in tl~e activities described in

section 1125 of the Bankruptcy Cade, and are ~u~itled to the protections afforded by section

1125{e) of the Banla~zptGy Cvcie and the exculgat~on. provisao~zs sit forth in section 12.7 of the

Plan as madi~ied in tbiS ~4nftrinatiOn Order.

P. Assamptian and Rejecfi~un

The Plan''s #neafinent of the assut~~tion and rejection of Executory Contracts and

Unexpired Leas~.s in Article 6 of the Pion comports with the regiure~nents of section 365(6) of

the Bankruptcy Code.

a2. pure a~ n~f~uits (Y 1 u.s:c. § ~12~Ea)}

Article 6.2 oftb~ Ply gave~rns the cure associaf~ with each executory cozatract and
i

unexpired lease to be assumed pursuant to the Plate in accordance with section 365(b)(I } of the

~ankrupficy Cody. The cure will be determined in aceardaa~ce wi4h the underlying agreements

and. applicable bankruptcy and non-bankruptcy law. Thus, the Plan satisfies the requirements of

sectaon l 123{d} of the Bar~IEr~ptcy Cade.
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~ Sa~is#"a~tion of Confirxnatavn lZequia-e~ents

The Plan satisfies alI applicable requirements fir Confirmation set firth in section 1129

of the Bankruptcy Cede.

S. R~te~h~n v€.~ur~dic#i~n

- 'T~e Bankruptcy Cozu-t Ynay properly retain jurisdiction over the matters set forth in

Azticle 14 of the Plan and section Y 142 of the Bankruptcy Code.

_.
7C. Plan Compliance wrtla Req~rements of Section 5?~(g)

As of the DMC Petition Date, TalviC #Yad outstanding approximately 1{~,4QQ asbestos

related personal injtuy claims against it. Moser Proffer at 22-23. As of the DCL Petition Date,

DCL also had been named as a defendant in ashes#a~-related personal injury suits. The

channeling in}unction set ~'orth~ in tl~e Flay. that is to he implemented with the l~sbestos Trust

complies with the requirements of Section ~524(g} of filxe Bankruptcy Code as follows:

1. Dis#rict Coiare ~ppraval (11 U.S.C. § 524(~~{~,~~~

The Cout`f finds and de~ernunes that tha Injuncfiio~s to be issued ana the Asbestos Trust

to be estabtished_by. virtue of this Cmnftrmation Order are consistent with tie previsions of

section 52~(g}(1)(A). The Su~plem~ntal Injunction also must b~ affirmed b~ the United States

District Court far tta~ District o~Delaware (the "District Court" as mandated by Sectioa~

524(g}(3)CA) as a condition prcr.~dent (under Section 1 Q.?.((€€y) of the Plan) to the Effective Date of

the Plan.

2. ~issumption afT,iabili#aes~11 U.S.C. § 524f~2Z(Ii)~Z~SIZ

The Debtors have E~een named as defendants in asbestos-related personal in,~ury sui~,s

seeking recovery far damages allegedly caused by the presence of, or exposure ta, asbestos ar

asbestos-containing products. In compliance with section 524.(g}(2}(B}~i}(T) of the Bankruptcy

Code and pursua3nx to Arkicle S of the Plan, as of tt~e Effective Dade, liability for ail Channeled
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Asbestos Claims sha11 a~ato~a~tica~ly end ~vi~iou# further act, deed ar court. order be ~h~.nn~t~d to

and assumed by the Asbestos 1I'rast an accordar~cc with, and to fhe extent set forth in, Articles 11

and 12 of the Plan and the at~rili~~ble Plaaa ~c~~men~s. Each Channeled Asbestos Claim shall be

deterrnined and. paid in accorcIa~c~ r~vi~Pa the ternis, provisions and procedures of the"Trust

Agreement and the TDP. See!Plan § 8.Z

3.

Tie Asbestos Trust shall be funded by the Asbestos Trust Assets in accQrdagce witIx the

pravisians of Sections 5.2 ands 11.1 of the Plan,.incluc~in~ the Trust Notes and guaranties of each

1?ebtor, ~vhzch consfiitute an ~l~ligation ~f the D~~rtars to make fi~tur~ ~raymen~s to the ~sl~estos

7Crust. One note will be issaed by Cxk~I, a Related Entitq into which D2~tIC will be merged on the

Ef~ectiv~ Date, i~ the principal amausit of $1,700,0 0. Tria~ig~e Fluid ~anirais Ltd., another
1.

Related Entity, vvil~ also issue ~ ~Tnast Note to the Asbestos Trust in the principal amaurrt of

$ D ,7(30,aU0, and DFT Tnc.; ancti~ier Related Entity, will issue. a Trust I~Tate to the Asbestos Trust

an the principal amo~ri~ of $4►~C~0,00(9. 'I he Trust hfr~te~ will be fuIl}~ secured by the assets of

each of the Note Issuers, aazd the ~rfartffiance ayad payment of the Trust Nags will be gua~a~teed

by the Debtors and the Rela-~ed Entries (o#h~r #han ~3ze Trust No#es for which they are a Note

Issuer. Those guar ties are also seoatr~d by all assets of fhe Note Guarantors. TQ secure the

perfozmaaes of the RIo4.~ I~su~rs aid Note Guarantors under the Trust Notes, the t~sbestos Trust
f

will have the right, upon tlxe occurrence of an Eve3rt of Default (as defined in the Share issuance

Agrec~ent), to Qwn a rdiaj~rit~ of the shares of vflt~aag stock of each At4te Issuer and Note

Guarantor. See exhibits 6 an~17 to ~~ Mmdafied S~rid .mended Plan; lvviaser ~'roffer at 2I-22;

Fitzpatrick Proffer at &. Accvrcliragly, the AEbestos Trust will be funded in part lay an of~Iigatian

of the Debtors to make feature payrrtents to tlae Asbestos Trust, and the Plan satisfies sectAan

S24(g)C2)(~)~i)(~I} of the Bankruptcy Cody.
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4. Transfer of ~lotin~ Shares {1 l U.S.Q. § 524~g}~2~(B)(i~(III)}.

Pursuant to Sections 5 ~ and 1 I.1 of the PIan, as discussed in the previous paragraph, the

Asbestos Trust will be funded by the Asbestos Trust Assets, which provide tha# the Asbestos

Trust vrill be entitled to own, upon tI~e occurrence of an Event of Default (as defined in the Share

Issuance Agreement}, a majority of the voting shares of each Note Issuer and Note Gt~arantvr of

the Trust Notes. See Exhibits ~ and 7 to the N~odified. Second Amended Plan; Moser Proffer at

21-22; Fitzpatrick Proffer at 8. Thus, the Plan satisfies section 52~(g)(2)(B}(i)(II~ of the

Ba~ru~tcy Code.

~. use o~~r~~. ~~ Sri U.s.c. § s2~t~1~22($~.Cx~v~~.

The As~restas Trust will use its assets and income to satisfy Asbestos Claims and

Demands. See Plan §§5.1, 8.2;~Trust Agreement; TDP; FitzpaErick Proffer at 6; 1`vloser Proffer at

2U. 'Thus, the Flan satisfies sec~ion 52`i{S)(2)(B)CxIV} of the Bankniptcy code.

In tine absence o~'the Plan, the Debtors Ii~cely would be subject to substan#ial future

I]emant3s fos payment arising out a~'the same ar similar conduct or events that gage rise to the

i
existing A st~estos Claims which are addressed by the Supplemental Injunction. See Fitzpatrick

Proffer at 8-I0; Moser Proffer at 22-23. Thus, the Plan satisfies section S24{g)(2)(B}(ii}(~ of the

Bankruptcy Cade:

7. Indeternciinate I~Iaieire of Fu~iue Demands Sl l U.S.C.
§ 524f~)(2NB){ii}lIl~l.

The actual amounts, numbers and timing of Bexnands cannot be def~r~nined. See

Fitzpatrick 1'rvffer at 8-10. Therefore, the Plan satisfies section 524(8}(2}(B}(ii}(II} of the

bankruptcy Cade,
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8. Threat of Future Demands Pursued Outside the Plan (I 1 U.S.C.
~ ~24(SL(,BZ(fi)~~•

Pursait of Demands outside the procedures pryscribed .by th e Plan is IikeIy to threaten the

Plan's purpose to deal equitably with Asbestos Claims and Demands. See Fitzpatrick Proffer at

1 I. Thas, the Plan satisfies section 52~(g)(2)(B}{ii)(III} of the Bankruptcy Cody.

The terms of the Injunctions, including provisions barring actions against third parties,

set faa~th ~ the Rata psi des~*_~ibe~ in the S~s,4n~ A~ende~ I~isc~~suxe Stac~n~ auk

Supplemental F~isclasure Sfiafement. See Plan .Article 12; Second Amended Disclosure ~Sfiatement

at 11, 29-31; R.~vised Supplemental Disclosure Statement; Fitzpatrick Proffer at 11. Thus, the

Plan satisfies secf~on 524{g}{2j~S}(ii)(I~)(aa.) o~the Bankruptcy Code.

~~a

The Plate separately classifies asbestos-related personal injury claims intc► Class 4A
i

(Asbestos ~`laims against ~?urabla Manufacturing Co.) and Class 4B (Asbestos Clainns against

Durably Canada Ltd.). See Articles 3 az~d 4 of the Plan. Section 7.3 of the Plan requires that at

least seventy-five percent (75°f) an number of the members of such Classes act~.iall~r vot'vag on

the Plan have ~roted to accept the Plan. The I'Ian received accept~t~ces from 99.9°fa in number and

99.x$°/a in amount of eredit~rs folding Asbestos CIainns in Class 4A who voted, and 9~.~9% in

number and 99.97°lo in amount of creditors holding Asbestos Claims in Class 4B who voted. See

Lawden Proffer at 9-10. Thus, the PIS satisfies ~~ctiaa~ 524{g)(2)(B)(ii)(Tt7)(bb) of the

Ba~Crciptcy Code, as vs*e11 as Se~fion 1 I26(c) of the $anknaptcy Cc)de.



11.

Pursuant to (a) the TDR; (b} court order; ~r (c) otherwise, the Asbestos Tnist will apera~

Through rnechanis~us such as structured, periodic, oe supplemental payments, pro rata

distributions, matrices, ar periodic review of estimates of the numbers and values of Asl~estos

Claimm~ and Demands ur other comparable rriechanisms that pra~ide reasonable assuran~~ that the

Asbestos Trust will value, and be in a financial position to pay, similar Asbestos Claims and

Demands an substantially the same manner. See Fitzpatrick Proffer at I 1-13T see generally'1['rust

Agr~em~~ ~1"13P. '~'~ea~fi'ore, t~ PIa~ complies with section 524~g)C2)(~Xii}(V} ~f t ie

B~nla-uptcy Code.

12.

The Supplemental Injcuicfiion bars any action against the Protected Parties (or any of

theme} for floe purpas~ off' clirecti~y or indirectly collecting, recovering, or receiving payments,

satisfaction, or recovery with raspect to any Chann~ied Asbestos Claim. See Plan § 12,4. The

Protected Parties arE clearly dei~ined and identified in tie Plan and in the Supplemeartal

Inj~ciir~n. See Plan § 12.4; Flan ~xlxibit 1 (Glossary) ¶ 75. Thus, the Plan cafnplies with

secfivu 524(8){4)(A)(i } of the Bania~uptcy Code,

13.

Lawrence Fitzpatrick was appQxnted by the Bankruptcy Cotut as tl~e begat 12epresentative

for the ~aupose of, among other things, protecting the rights of persons that might subsequently

assert demands of the kind that; are addressed in tie Supplemental Injunction and cl~anne~ed to

the Asbestos Trust. Iai his capacity as tlhe Legal Representative, Mr. Fitzpatrick canducted due

dilig~nee of the Debtors and tbe; Relafed Entities and participated in the negotiation o~the Plan

Docunne~tts and Tnist Do~ezme~ts. See generally Fitzpatrick Proffer. Mr. Fitzpatrick is a Plan
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~ropo~sent and. supparts Cron~atioaa of the flan. See icl. Tltierefore, the Plan ~tisfies section

524~g)t4)CB)(}.

14~ Sulnnlemental ~njunctia~ is Fair and Erjuitable (11 U.S.C.
,~ 524(gZ(~~(B)~ii~l.

In ~iglzt of tI~ benefits provided, or to be provided, to the Asbestos Trust by or on behalf

of each Protected Party, tha Supplemental Injunc~iou is fair and equitable with respect to the

persons that might subsequently assert Demands against any Protected Party_ See Fitzpatrick

Proffer at 13,17; Moser Froff~ at 23-25. Thus, the Plan caznplies with. section 52~#(g)(4)(B)(ii}

o#"t~e ~~uptc~ fade.

~5. Td~e Plan Campiies with 11 U.S.C. §§ 524 and 112b.

The Ilan. and its acceptance otherwsse comply with sections 524{g} and 1126 of the

Ba~akrc~tcy bode, and Confiiznatian of fhe Plan as ue the best interest of aiI creditors.

U. Asbestos 'rust Con#rithufions

The Asbestos Traast will ~e funded by contributions consisting of $2,200,400 in Cads
i

from tt~ Debtors and certain of YLhe Related Entities; $8,OOQ,000 representing the aggrega#e

principal amount of tea Trust Totes; DMC's rights to approximately X230,000 ha7d by the

Remco Trust; approximately $14a,0aU in funds held in attorney trust accounts for paying

Asbestos Claims; C$4.J milliart in proceeds from the Ca,nadaara Insurance Settlement Agr~emem;

appra~nateiy ~1}~7~,664 au g~ac~eds from the PPCTGA settleme~; and the assignment of
i

various Asbestos Insivanc~ Rights and certain causes of action. See Crlossary at 3; Fitzpatrick

Proffer at 5-6, T7zese coattribu~ions constitute substantial assets of the Plan and the

reorganiaxtion, are ~ssen#ial ane~ necessary to the feasibility ofthe Plan and the successful

a~eargaxtization of the Debtors, a td con~sritute a sufficient basis upon w}~ich to provide the
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ProtecteYl Parris with the protecLi~ns afforded ~a tlsem ua~d~r the Plan, I~lau ~oca~neats and this

Confirmation Order. See Fitz~aatrack Proffer at 13-16; Moser Proffer at 26.

~.., objections

No objections to the Plan ~r~ filed vc~ith the Caeart by the Objection deadline of Mai 16,

2012 established iu this Court's 1vlarch 21, 2412 Supplemental Disclosure Statennent and

IZesolicitation Order.

X?ECI~ES

NQW, THEREFQIZE, !IT ~S I-~EREBY OI~DEitED, AD3tJI~GFD, AI~I31~ECitEED

THAT:

1. Ob~ectians. All objections to the Plan that have nat been withdrawn or waived,

and all reservations of rights psrtaiYli~tg to Confirmation of tie flan included thereYn, are

ovemiled on the merits.

PLAN

2. Con?~iimatioa~. jThe lV.iodified. second Amended Plan, as amended in paragraph IV

ai3ove, is approved and con~u-rned under section 1129 of the Bankruptcy Code.

3. Amendments. 'The modifications ~f the Flan through May 25, 2012, and the

aruendr~enis of the Plan eontained herein or as re#~ected an the record at the Confia~matian

Hearing meet the ret~uirements cif seelions 1127(x} and {c}. such amendments do not adversely
i

ci~aaxg~ the treatment of the Claim of any creditor ar Equiiy Intezest of anp equity security holder

within the Meaning of Bankruptcy Rule 3019, and no f~►~ther salicitxttio~ or t~oti~tg is requirecL

4. Flan Classifica ion ~ontroUiaa~. The cIassifiea~ions and ~owacice of Nom-

t~sbestos Claims and Equity Iri~erests for purposes of the dist~ibu~ions to be made under the Plan

shall be gavem~d solely by the terms of the Flan. The classifiaa~ons and temporary allawaFaee

fir vaIIang pur}~oses set forth on the B~13ats fendesed to ar returned by tkie Deb#ors' creditors in
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coame~~ion wi 1~ voting oar the Plan (a} were set forth on t,~e Ballots solely far purposes ~f voting

to accept or reject the Plan, (ti) do nat necessarily represent, and in na event shall be deemed to

modify, or oth~a~vise affect, the actual classification of such ~Iairtts and equity Interests under

the Flan for distribution purposes, and {c) shall not be binding on the Debtors ar Reorganized

Debtors.

5. Binding Effect The Plan and its ~provis~ons shall be binding upon the Debtors,

]Kevrganized Debtors, the Creditors' Committee, the Legal Representative, any Entity acquiring

or ~^eiv~g p~~perQy or a ciis~ibuti~~ under ~►e Dlan, and ang~ ~~oide~ of a Claim agaip.st cr

Equity Interest in the Debtors; inclt~fling atl governmental entitzes (including without limztaiion

alfl taxing authorities}, whathe~ or not the Claim Qr Equity Interest of such holder is impaired

under fire Plan, w3~ether ar not the Claim or Equity Interest is Allowed, and whether ar not such .

holder or ~n~ity has aecept~ the PIan.

Tile rights, benefifs and obligations of any Eniity named ar referred to in the Pion, or
.;

wi~ose actions mad be required to effectuate the teams of the Ftan, shall be binding on, and shall

inure to fhe benefit of, any heir; executor, administrator, successor ar assign of such Entity

{including, but not iirnrted to, any tra~stee appointed for the Debtors undex Chapters 7 ar I 1 of the

Bankruptcy Code). The terms and provisions of the Plan and this Canf rmation Order shall

survive and remain ~ff~cti~re after entry caf any order which may be ~tcrsd converta~g these

Chapter 11 Cases to a case under Chapter 7 of tl~e Bankruptcy Code, and the terms and

psivisions of ttae Plan shall conti.mue to be effective in this a~ any superseding case under fide

Bankruptcy Code. This C~nf~ation Order shall supersede any Bankruptcy Court orders issued

prior tv die Conformation ~?afe that may be ir~consiste~t with fhe Confirmation Order.
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6. Ve~tin~uf ~s~efs (11 U.S.C. § 1141(b) arAd (c~~. Excepf as otherwise provided i~

the Plan, file Reorganized Debtors, der c~nsidera~io~ of DMC's merger with aid into Ci-RI on

the Effective I?at~, will exist after the Effective I?ate as separate Entries; with ~tl fife powers of

corporafiions under applicable l~ and without prej~dzee, except as otherwise provided i.~ the

amended certificate of incarpozation of Iievrga~i~ed I?CL or GRI, and the amended by-laws of

Reorganized DCL ar GRI, to any right to alter or t~rn~.inate such existence (whether by merger,

dissolution, or otherw'!se) under applicable law. Pursuant to Section 13.7 of tb~e Pian, except as

O~CI~IS~ P?UVIEIE:~ Iri T~30 FI~11' the Plan Documents or the ~oz~fix~ala.~c~~ ()rcl~r, t~~ pz€~p~rty of

the Estate of each Debtor ~~xc~pt frnr the assess cantribu#~d by each Debtor to the Asb~stas

Trust) sha11 vest in each respective Reargani~ed I3ebtor vn the Effective ~3ate free acid clear of

any and all Liens, Claims, Encumbrances and ether intcr~csts df any Entity, Fmm and after the

Effective Date, the Rearg~Debiors may operate their businesses and may use, acquire, and

dispose of property free csf any restrictions imposed under:the $ankr~iptcy Code, the Bant~iptcy

Rules, and fife JBanktu~tcy Court. ~ithaut limiting ti~~ g~n~rality of the ~aregoing, the

Re,~rgani~eti T~ebtvrs ~a~ay, wi~out ~gplication to, or approval by, the Bankruptcy Court, paY

P'rofessiona~ fees attd ~xp~nses that the Reorganized Debtors incur after the Effective Date.

7. Obj~ctian to Clams. Pux~usnt to Secfi~o~a 8.7 of the Ftan, the Debtors or

R.eorgani~ Debtars s~aa11 be entitled to abject io Chinas that have bey or should have been

brought in ibe E~a~kniptey Court (ether than Asbestos Claims} vn or before ane hwidred twenty

(12{x) days a$er the later ~f the ective Date ar the date an which such ~laian was filed with

the Bankruptcy Court wuless no Fro~f of Claim is required to be fited gursuanf to Bankruptcy

Rule 3002, the Flan, or any order of fhe ~ow~t, as the sage may be extended from time to time
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by the Banka-uptcy Court, and; shall be authariz~d t~ sei~le, ~a~proFnise, ~ithdra~ or litigate to

judgment such objections vrithaut further approval of the Bankmp#cy Caurt.

8. Disteibutions. Sher than with respect to disrribu4ions to be made to Asbestos

Claims foam the Asbestos Trust, the Reorganized Debtors shad] mane all Distributions r~quiar~ci

to b~ made under tie Plan as provided under Article 8 cif the Plan. All ~istribuiions to be made

can account of Asbestos Claiu~s sha11 be made in accordance with the t~rn1s of the Tn~st

Agreement and the TDP, as set forth in Sections S.l and $.2 of the Plan.

9. Dri,s-~,uted ~l~is~s. ~ x.11 ~ispa.ed Claim agaie~st the ~btt~rs suit be ~-~~c~ t~ the

provisions of Article 9 of the flan. I~atwithstanding any other prcDVision of the Plan, if any

portion ~f a Non-Asbestos Claim is a i~isputed Maim, ncr pa~*mexat yr distribution provided for

under the Plan shall be anade nn ac~oun# of such rion Asbestos ~Pai~n, unless and until such

Man-Asbestos Claim becc~me~ an Allt~wed Claim. A~1 Asbestos Claims mush ~e submitted

solely to the Asbestos TnYSt, ~isbestas Ciaitns shall b~ determined and paid b~ the Asbestos

'I'r~.ist ire accordance wit13 Sections 5.1 acid 8.2 of the flan, the Trust Agreement and the TDP.

~niy the Asb~sfos Trust shall have the right to object to andfor resolve Asbestos Claiaus. Plan §

8.7.

I0.

I7.S.C. ~ 1123fb}(2)). Puasua~rt t~ Section 6.1 of the Plan, the Delrtars shall assume, as ~f the

Effective Date, all'pre-pefi~iori executory c~ntiacts to wlueh either Debtor is a party, except for:

any ~eeutary contract ar unexpired lease that (a) has been assumed ar re~}ected. g~ursuant to a

final Urcier or {b) is the s~tbjecf of a pending motion for authority to assume ax reject contracts

or leases filed by either Debtor prig to the entry of this Ganfi~matioa~ (3rder. All executory

contracts assumed ~r assumed ~~rrtd assigned by tl~e Debtors during these Chapter 11 uses or
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under tlye Pian shall r~ma.in it full force and effect for tha benefit afthe Reorganized Debtozs ar

the assignee thereof notwi#t~starading any provision in such c.~ntract or lease (including (hose

grovisions described in sections 365(13}~2) and (~} of fhe B~nk~vptcy Code} that prohibits such

assi~ment or transfer or that ~ena171es or requia~es termi~arion of such contract yr Lease. This

Confirmation Order shall constitute an order of the Bankru~ztcy Gourt approving such: (aj

rejections; (b} assuzu~tions; of (c) assumptions and assignments, as tt~e case maybe, pursuant t~

sections 36S and 1123 of the Bar~~ptcy Code as of the Effective Date.

21. Cure of T7~efaults. ~eusuant to S~~tion G,2 cif the Ply al~~u~ the I?ebto:~

belie~re no defaults exist of any executory contract or unexpired lease to be assnrned under the

Plan, use Reorganized Debtors sha~I, pursuant to section 365~)(a) Qf the ]Bankruptcy Cade,

satisfy any such moa~etary cd~fault amounts by cure. If there is a dispute regarding (a) the

exi$teaace ~or amount of any cwre payment, (b) the ability of the Reorganized 17ebtors to provide

adequate assurance c~ffu€ure perforn~ance undea the executory contract to be assumed, ar (c}any

other matter pertaining fio asse~mptaon, the cure payaneYrt sha11 occur either within. thirty {30} days

of eaitiy of a Final Qrder d~terinia~ing the azn~unt of the T~ebt~rs' or Reorganized Debte~rs'

liai~iliiy or as nnay be ptherwis~ agreed by the parties to the exectrtmry contract.

12. Bar to Refection Damages. Pursuant to Section 6.3 of the PIan, any claim for

damages arising from the rejection of an executory cs~ntract by the Debtors shall be forever

bard and sham riot be enforceable agait3~t the Debtors, the~Reorgaruzed Debtvss, their

Affiliates or their properties, unless a Proof of Claim with respect to such damages is filed

within t~~irty (3Q} days after the Confirmation Date.

13_ Presezvation of Insurance. Ass set forth i~x A3rticie 11,2 of the Plaai, nothing,in the

Plan, floe PIan Iaocur~ents, or this Corifiiuiafion Order shall operate ta, or have the effect of,
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impairing a.~y Asb~~s insur~ce G~tzipany's legal, ~q~itable, 4r coniractiia~ rights sander the

Asbe~te~s Insurance Policies ig a~~ zespect other than tie e~for~ement of any "ant€-assigiment

pravisiou(s) in such policies. 'I'i~e rights of insurers sha11 be determined according to the terms of

the ~sb~stos Insurance PaIicies, as applicable. dill rights and proceeds under the Asbestos

Insurance ~'a~icies and instu-ai ce settlement agr~ennents shall b~ ixansferzed tc~ the Asbestos

T'ntst pursuant to Sections S.2~at~d 11.1 Qf the Plan aYxd ti~~ tlsbestos Insurance Trat3.sfer

Agreement.

I4. Acres t.~ ~~ane~ ~'~o~sed~ am~3 Ri ts. €T an ~Qn~ir~a~io~ and car~u~nmation

of the Flan, the Asbestos 'Trust sIyall receive aad have access tQ insurance proceeds and tights to

insurance coverage and/or insurance payments aelatecl fo Asbestos Tnstuauce Pali~ies {subject to

any applicable policy Iunits acid to the extent provided in the applicable settlemeu# agreement

with ac~y Settling AsbestQS Insurance Company approved by the Bankruptcy Courts to defend,

resolve, and satisfy the Cl3annel~ Asbestos ClaiuLS in the same manner as such insurance

ccyve~age aaxdlar inswrance payments were availably to either Debtor #c~ respond #a asbestos-

related claims prior to the Canfirmatia~ of the Plan.

~S. General Author~zatians. The Dab~rs and Reorganized Debtors are authorized to

execute, deliver, file, ~r record such contr~c~s, instruments, releases, and other agreements or

documents and tatce such actions as maybe necessary or appropriate to effectuate, isnpleme~nt,

and farther evidence the terms;aiad conditions of the Plan, iz►cluding without limitation any notes

ar securities issued pursuant toy the Plat. Tfae ~7ebtors and Reorgauizeci Debtors and their

r~spectiv~ directors, of~ice~s, tr~embers, agents, a~ad attorneys, are authorized and eraporrrered ~o

issue, execute, delivsr, fade, or e~ord any a~xaement; d4ctunent, or security, in~Iudi~g, without

limitation, as madaf ec~ amended, and supplemented, in substantially the form included therein,
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and to take any action necessary ar appropriate to implement, effectuate, and consummate the

Plan in accordance with its terms, or take any ar a1I corporate actions autharized to be taken

pursuant to the Plan, and any release, amendmea~t, or restatement of any bXlaws, certificates of

uzcorporatian, or other organization documents of the Debtors, whether or not spec'~icaily

referred to in the Plan or the Plan Documents, witho~,rt further order of the Sanlcr~zptcy Court,

and arty or all sash documents shall be accepted by each of the respective state filing offices and

recorded in accordance with applicable state Iaw attd shall become effective in accordance with

their terms and the previsions of state lave.

16. Transfers of Property firam the Debtors to Rear~nized. I~ebtozs. The transfers of

properly by the Deirtors to the; Reorganized Debtors (a) are ar will b~ legal, valid, and effective

trarnsfers of prvperiy; (b) vest or will vest the Reorganized Debtors with good title to such

property, except as expressly provided in the Flaai or this Coaafirmation Order, (c} do not and

wilt not constitute avoidable ~sfers under the Bankruptcy Code ox under other applicable
,~

bankruptcy or non-b~kxuptcy Iaw; and (d) c~sa not and wilt not subject the Reozganizeti Debtors

tce any liability by reason of such transfer t~.uder the Bankruptcy Code or applicable non-

banlmiptey Iaw, including, without limitation, any laws affecting tir effecting successor or

tran_cferee liabili#y:

17. Approval of Settlements. Transactions and Agreements. By virtue of this

i
Confirmation Order, tl~e other!settlements, txansactio~s and agreements tv be effected g~usuant

to the Plan are hereby ~pproveti in all respect, incluc~~ing, vv~ifihaut limitario~, t}ae Tnasf

Agreement, the TDP, the Asbestos Records Caoperatio~ Agreement, the Asbestos Insurance

Transfer Agreement, tha Share Issuance Agreement, the Canadian Insurance Settlement

Agreemrent, and the PPCIGA Settlement Agreernen#. The Entities listed in the Canadian
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Insurance Settlement Agreement, the I'PGiGA Settl~nent Agreement, and airy other Person that

q~~alif es as a Settling Asbestos Insurance Company shall have the rights and benefits entitled to

Settling Asbestos Insurance Gampanies ~rnder the Phan, including flee benefits of the

Supplemental Injunction with. respect to Ghan~xeled Asbestos Claims. The Canadian Insurers

shall have the benefit of the l~nti-Suit Injunction under the Flan.

Ttxe terms and conditions mf the idote Issuance, Gt~u-anty, and Security Agreement, the

Trust No#es, the Sb~ue Issuance Agreement, aid any related documents are essential to the

success and feasibility cif the Klan. All such ~ocumenfs shill eonst~tute !e~al, valid, bir~d~ng a~c~~

autharizeti obligations of the l~ebtars obligated ~3iereunder, enforceable in accordance with their

terms. On the Effecti.v~ Da#e, aIi of the Liens and security inieres~s granted by the Debtnxs in

aecaYdance with such documents shalt be deemed approved a~ad st3atl be legal, valid, binding and

~n~'orceable Liens can the col~~eral in accordance wi#ti the terms ofeacb agreement.

18. Govem~iental Approvals Not Acquired. This Co~rmatian order shall

con~itute all agprova3s and consents required, if any, by the laws, zUleS, UY' TegUl~fiOriS Qf filly

state ar any other governmental authority with respect to the irnple~nentation or consummation

of the Plan and any documents, instruments, or agreements, aQd any ameudz~ients or

modifications thereto, and any other acts referred to in or aantemplated by the Plan, the ~"econd

.Amended Disclosure Statement, the Remised Supplemental Ylisclosure Statemettt, and any

dociunents, instruments, or ageeements, and any am~ndanents or modifica#ions thereto.

19. Exem~timn frar~n Transfer Taxes. Pursuant to section ] 146(a) of the Bankruptcy

Coyle, ~e issuance, transfer, o ~ exchange of notes or equity secnri~ies under the Plan, the

creation of any mortgage, deed of trust, or other security vnterest, the making or assignment of

~ I~SB OP SLi~P~S~~ OF ~1~ Yll3klil~ OT L~eIIVCt~' 0~ a1I}' (~~BCI OF 0~3.EI li]Stl'UiTlellt 0~1~I1S~eP
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under, in furtherance af, or it ca~ection with the Plan shall b~ exempt frcsm alI taxes as

provided in such section 114b(a}.

2a. Administrative ~~nse Claims. Pursuant to Sec;tioa~ 2.2 of the Plan, all

Admi~~strative Expense Clan as must be made by application filed with td~e Banla-uptcy Court

and senre~d on cot~sei for the Debtors no later;fhan the Administrative Expense Claiu3s Bar Date

which shall be the first Business Day that is at least farfy-five.(~5} days after the Effective Date.

Tlie Debtors, the Reorganized Llsbtors, the Asbestos Tnzst, or any other party in interest may

object to an Rdminist~tive ~ t~.se Claim wit'~i~-~ th~fiy (3t~~ days c~.~the Adm~inistra~ive
i

Expense Claims Bar Date and the Bankruptcy Court shall determine the Allowed amount of

such .t~ciministrative Expense Maim. Notwithstanding the foregoing, (a~ go application seeking

payment of an Admi~tistrativ~; Expense ~laiam need be fii~ci with respect #a an undisputed post-

peiifi~n. obligation that was paid ~r is payable by the Det~tors in the ordinary emurse of busittess;

ravid however. that in no event shall a past petition abliga~ion that is cantingenf ar disputed

and subject to liquidation thro ~ gh pending or prosp~e~ive litigafian, including, $ut nat limited ta,

obligations arising from. personal inJury, property damage, products 3iabiIiiy, consumer

complaints; employment law (excluding claims arssing under workers' ccfmgensation taw),

secondary payor ii~bility, ox airy other disputed Iegal or ecgttitalake claim based on tart, statute,

contract, equity, or common law, be considered to ~e an abligatinn which is payable in the

ordinary cougse of business; a~.d {b) no apgUca~iom seeking gaynaent of a~a t~cjminisirative

Expense CIaim need be filed with ~'espect to a cure paymeaTt owing under an executory con#raet

or unexpired lease if t1~e amo~rt of cure is fixed by order of the Baniaiyptep Court.

2 Z. Professional Fee Claians. Notwithstanding an}~ing tv the contrary in the

Canfirrnatiom Order, all enii#ies seeking awards by the Bankrup4.cy Court of compensation for
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services rendered or xeimburs~ment of expenses irncutred through and including the Effective

Date under sections 327, 32$1330, 331,~503(b} acid 11 3 of the Bankruptcy Code (the

"Professional Fee Claims"), including any compensation r~que~sted by any Entity far making a

stzbstar~al contribution in the; Reorganization Case except for ~s provided in Section 8.8 of the

Plan) shall file an appIic.~#ion for final allowance of compensation and reimbursement of

expenses by no later than the first Business Day thae is at least forty-five (45} days after the

Effective Date. Objections to any requests far Professional Fee Claims can be filed by not is#er

thin seventy-five (7~} t~~s a~e~ ~~ Effe~iive ;~~t~. ~h~ Rear~,~nized Debtors are authorized to
i

pay compensation for Professional services rendered and reimbursement of expenses incurred

aver the Effective Date in the ,ordinary course of b~zsiness and vvithaut the need for Ba~ikruptcy

Court approval.

22. I~issalution of Creditors' Cammzttee. effective on the Effective Date, any

commif~ee appointed in these Chapter 1 I Cases sizall lie dissolve d automatically, whereupon its

mennbers, Prafessioz~ls, and agents shall be released from any further duties and responsibilities

in these Chapter 11 Cases anc~ ~.tnder the Bamkrugrt~y Code, except with respect to applications

for compensation by Praf~ssio xais or reimbursement of expenses incurred as a member of an

official comFni€tee and any ~c Mans or other actions seeking enfc~rceme~t or implementa#ion of

the provisions of the Plan or flie Confirmatiam Qrder or pending appeals a~ at~y other order

entered in these Chapter 11 Cases. The Creditors' Camrnittee nay, at its option, participate in

any (a} appeal of the Confirm~~aon Order; (b} hearing on a claim for compensation ar

reina~ursernex~t 4f a Professional; or (c) adversary proceeditxg pemding can the $ffective Date is

~rhichthe Creditors Committee is a party.
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23. Continuation of Le~epresen~at~ve. From ands after the Effective Date, the

Legal Representative shall continue to serve as provided in the Plan and €he Trust Agreement, to

perform the functions specifier and required therein. The Legal Representative also rnay, at his

option, participate in auy: (a) appeal of the Confirfnatian Order; (b) hearing on a claim far

compsnsarion or reimbursement of a Professional; ar (c) adv~rsfuy prac~ec3ing pending an t1~e

Effective Date iw which tt~e Legal ~tepresentative is a party_

24. Canadian Pmceedins~s. T~►is Court's March 21, ~O1Z Order appro~✓ing DCL as a;~

Fofeign Representative shall remain in fiill force and effort not~with~~ar~ding confirmation of tl:$

Plan, and the Court shall retain jurisdiction to issue further orders in connection therewith.

]DTSCIiAJI~GE t~ID INJfUNCTI~N~

25. Exculpation. Pursuant to Section 12.1 of the Flan, as modified herein, the

Debtors, the Reorganized Debtors, the Creditors' Committee, th~ Legal ~e~resentative or any

respective directors, officers, employees, membexs, att~meys, acc~auntants, financial advisors„ .

and representatives s~iall not be liable, other than far willful misconduct or gross negligence, to

any holder of a Clam or equity Interest or any other entity with respect to any action, omission,

forbearance from action, decision a~ exercise of discreiic~ taken at any time prior to the

Effective Date i~a connection v~itf~ or arising out of tl~e~Reorganization Cases, including: (a} the

discharge of their duties under the Baa~Icruptcy Cvde; (b) the implementation of any of the

dransactions provided for ur cvnt~zo~plated in the Plan or Plan documents; {c} any action taken in

connection with either #3ie enforcement of either Debtor's rights ~gafr►st any E~tify or the

defense of Claims asserted against fihe Debtors with regard to the: Reorganization Cases; (d) any

action takes in the negat~~tion, formulation, developmen#, proposal, disclosure, Confirmation ar

implementation of tl~e Plan Documents filed in this Reorg~nizatimn Case; or (~) the
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administration of the Plaxs ar *he Asbestos Trust or the Asbest~~ Tn~st Assets and property to b~

distributed pursuant to the T'I~i. Such parties shall be enfiitled to reasonably rely upon the advice

of counsel with respect to th~i',r duties and responsibilities under the Plan aid the Plan

I3ocurnents.

26. Disehar~e: Pur'stiant to Sec~ian 122 of the Plan, except as specifica~y provided

for in ~e Plan or this C~firniation order, aid pursuant to section 1141(dxl)(Aj of the

Baula~uptcy Code, Confirrnati€►n of the Plan shall (a~ discharge the Debtors and the Reorganized

T3ebtorrs from ~y and alb ~1ax~s (including Asbestos Claims), ~ZCluding any Ciairn oftI~e kind

specked in s~~ions 5~2(g}, 5fYZ(h) and SfD2{i} of the Bankxaptcy Cade, whet~.er or nat: (i) a

1'roaf of Claim based on such Maim was filed or deemed filed under section SQ1 of the

Bat~lma~tcy Code, or such Glainn was listed on any Scheddaies of the Debtors; ~11~ SUCIl CIa]ITl 15

or was aIlc~wed under section X02 of the B~auptcy Cady; or (iii) the holder of such Maim has
i

voted on or accepted the Plat~;lxnd (b) preserve all rights and int~rrests of the holders of Ec~uiry
i

IntezesCs in respect cif the Deh~~rs ar Reorganized IIebtors, for ate purposes of and subject to the

terms of the Plan. Except as ~peeifieally pa~ovided for in the Plaxi to the contrary, the rights

provided ire tk~e Plan~.shall he ir'i complete discharge of a~I C[aizns (including Asbestos Claims)

against., Liens on, and Interests in the Debtors or the Reoxganazed Debtors (o~th~r fi~an the

Equity Interests in Class 5).

27. ReteaSe, Pursuant tai Seotion X2.2 of the PIan, each Entity that accepts a

distribution ar right gb,~suant to the Plan shall be presr~med concAusively to have discharged the

Reorganized Debtors grad to have released the Released Parties firom any other cause Qf action

based ern or arisuag froze the Chian or ~tteaest are which the dastrnbutian or right %s received.

Nothing cot3tained in the Flan is intEnded to operate as a release ~vf (a) any potential ciairns



based upon gross negligence br willful miscaa~duc~ or (b} any claim by any federat, state or lacal

authority under ttie Internal Revenue Code or other tax regulation or any agplicable

~nvironnienta3 or criminal laws.

28. Discharr~e In,~unction. As set forth in ~eetio~ 12.3 of the Plan aid except as

specifically provided to the con~ra~y in the Pl~r► ox the Plan Documents, pursuant to §§ 105(a),

524(a), and 1141 of the Bankruptcy Code, all Entities aze prohnbited an~i er~jained from

commencing or continuing any action, the employment of process, ar any act to collet#, recover

from, or Offset (a} any Claim (including Asbestos Claams) agaixest car Interim (~t}a~r thou tlae

Equity Interests in Class 5) in the Debtors or the Reorganized I~ebtars and (b} any cause of

action, whether known or own, against the Debtors a~ the :~Learganized Debtors based ors or

arising from any Claim or Interest described in part (a} of this paragraph.

29. SupgIemental T~lunetion. To preserve and promote the settlerIIents c,~antemplated

by and provided far in the Flail and to supplement,~where necessary, the injunctive effect of the

discharge lxttt~ provided by § § 1141 and S2~(a) of the Bankruptcy Cvc~ and as described in

Section 123 of the Plan and pursuant to the exercise of the equitable jurisdi~tian and power of

the Ba~uptcy CQUrt and the District Court under §§ 524(g} or !OS{a) of the Bankrugte~+ Cade

(az both), a]1 Entities which have held or asserted, which hold o~c assert, or which may in the

~u~ure hold ar assert any Chan reeled Asbestos Claim against the I'rotectcd Parties {or any off'

them) shall b~ perra~anently stayed, restrained,. and enjoined from Caking any acCion for the

purpose of directly ar uadir~ly collecting, recovering, ar receiving payments, satisfa~ion, ar

recovery with respect to any ehaiuZeled Asbestos Claim, including, but r~Qt limi#ed to:

a. comFneriGing os continuing in any manner any acrion ar other proceeding

of any kind with respect to ae~y Channeled Asbestos Claim again.,t any of the Protected Parties,
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ar against the property oaf any ;Protected Party with respect to any such Cha~►n~led Asbestos

Claim;

b, erlf'orcing, attaching, collecting, ox recovering, by any manner or means,

and judgment, award, d~ree, or order against any of the Protected Parties oz against the property

of any Protected Party witlx respect to any Chamzeled Astiesfas Claim;

c. creating, perfecting, or enforcing any Lien of any kind against any

Protected Party or the property of any Protected Party with respect to any Channeled Asbestos

Claim;

d. excepk as ~thervvise specifically provided i~ the PIan, asserting or

accomplishing any setoff right Qf subrogatio~s, indemnity, ron~iribution, or recoupmant of any

kind against any obligation due any Protected Party or agaiu:,~t the property of any Pratected

JPariy with respect to any Channeled Asbestos Ciairn; and

e. taking ally act, in any manner, in any p3aca whatsoever, against any of the

Prmtected Parties or their pm~eriy, #hat does not conform ~, o~~ comply nth, ttie provisions caf
i ~ i

the Plasi Daeuments perEaiuung to a Channeled Asbestos Clairfl.

Vi~ithout limiting the foregoing, the fallow.iiag :Claams are deemed to be ~vitltin the scope

of teas injunction: (a) any and all C~ims fat are based in whole or in part o~n the i~zsurance

reta~io~sFzip between any of the Insurer Rel~asees and any af: the DCL Releasees based an,

arising from, auribatable to, in~ any way, ar undez the I3CL Palici~es, whether arising from statute,

common law, or otherwise, including, but not limited to, any such Claim that is (i) based on the

defense, hagdiing, settlemea~t, trial, or appeal of ~ Claim ag~ins~ any of the DCL ReIeasees, {ii)

based. directly or indirectly on allegedly suppaessed ox. inapprUpriate settlem~n# values or the

alleged failure t~ assext Claims. dui to ttie conduct of any of the Insurer Releasees or any of the

42



DCL ~Z~leasees or their resp~~ave counsel, v~i~h respect to Claims a~aaix~st awry of the DCL

Rel~ase~s, {iii alleging conspiracy ar concert of actin hetwe~en any of the DCL Releasees and

any of t~ze Insurer Releasees fio suppress the Irnowledge of the hazards of asbestos, (iv) alleging

failure to dasciose facts or information concerning asbestos learned or acquired as a result of the

ins~zrance relationship between any of the Insurer Releasees acid any of the DCL Releasees, (v)

based on, arisiaig from, or attributab3.e ta, in any way, any surveys or Io§s prevention and control

activities undertaken or not.ur dertaken, or allegedly ~.uidertal~en ar allegedly not undertaken, byi

any of tl~e Insurex ReI~asees,` ar (vi} alleging" insurer m:scn~.~iuct or wrongdoing of oily ki~ei

~wha~soever based on, arising from, or attributable ta, in auy moray, Asbestos Maims or the DCL

Policies; and (b}. any and all Claims that are based in whole or in part ~n any alleged breach of

the duty of goad faith and fair dealing, unfair claims practices, tmfair trade practices, bad faith,

,viniations of any statute, regiilation ar code' (except violations of any criminal law that has

resulted an a erirninal charge); or any other type of extra cantractua,l liability based on, arising

from, ar attri~u~able ta, in any vtray, ~'f.s6estos Glaims or the DCI, Poticies.

In addrtioaz, w~iith respect to the Insurer Releasees and as between the DCL Releasees and

tie Insurer Releasees, for they Purposes of itrterp~refi~g, construing and aPP1Y~ng Section 12.4
i

hereof, the proviso in the Glossary d~finitian of "Asbestos +Claims" stating ~t "`Asbestos

Claims' shall not include or pertain to atay Claim held by a Retaased Party or by an Affiliate of

either I3ebtar Oven if such Claim would consti[utte an Indixect Asbestos Claim if it arose in favor

of aia F~n#rty that was not a Released Party oa~ an Affiliate of either DebtAr}" does not apply.

34. Reservations in Connection with the Su~plement~at Injunctia~ Notwithstanding

anything to the cantrazy in paragraph 29 above, the Supplemental.Inj~~nctian shall not enjoin:
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a. the rights of Enfities ~a tie trea#~aent accorded them under Ar~cles 2, 3

and 4 of the Plan, as applicable, including the rights of Entities with ChanYieled Asbestos Claur3s

to assert such C~nanne~ed Asbestos Claims and to have such Cba.~neled Asbestos Claims resolved

in accordance with the TDP;

b. the zi~iits of Entities to assert any Channeled Asbestos Claim against the

Asbestos Tnist in accorclance~ wash the TDP, or any dsb~, abligation, or liability for payment of

Asbestos Trost Expenses against the Asbestos Trust;

~. the xis off' the Asbestos Trust, R~r~~ized I~urabla tvianufac#.uring

Company, or Reorganized I~ura~Ia Caaiada Ltd. to prosecute aay Asbestos Insurance Action; nor

d the rights of Entities to assert any Clain„ deft, obligation, ar Iiabzlity for

payment against an 1~sbestas ~suraaice Company that is not a Protected Forty tmless otherwise

enjoined by order of the Bank~atptcy Court ar estapped ~Sy pro~ir~ns ~f tie 1'Ian.

3 2. Anti-Suit Tniuriction. With respect to any Insurer Releasee, Section 12.8 of the

PI8]1 S~I~ Oj3~2'~IC 1S ~i1 IJ1~1112Gt20ri~ pursuant to section 1 OS(a} of the Bankruptcy Code,

perxnanes~tty and forever prohibiting and enjoining tt~e ~ommenc:ement, conduct, ar continuation

of any action ar cause of action, whether known or unknown, the empiQyment of process or any

act to collect, recover from, o~ offset any non-asbestos Claim or Demand against, any Insure

Releasee based mn, prising from, or attributa~il~ to, in any way, an f~sbestns Insurance Policy or

any other i~►suratace ~at~licy or rights sander such o~zer insurance policy issued to, or insur_.ng the

relationship of the relevant Inanrer Releasees with, the relevant Debtor entities That are insc~eds

uud~r such policFes, but such injunckion pursuant to section 105(x) of the Sanlauptcy Code shall

not affe~ or modify tine ~iglzts:~f Persons insured under pr~licies of iztsurance except to the

e~cteut released in an app~icabis set~Iement agreement with a Settling Asbestos Insurance



company approved by the bankruptcy Court. The foregoing injuncf~on includes but is nat

limited to (a) any and all Claims that are-based in whole or in part on tl~e insurance relationship

between anp of the Insurer Releasees and any of the DCL 1Zelea~ees arising from, attributable ta,

in and way, or tinder the I?CL Policies, whether arisi.~g froru statute, cowman law, or ~therwis~,

including, but nat limited ta, a~.y such Claim drat is (i) based on tIxe defense, Dandling,

settlement, iri~t, or appeal of a Claim against any of the DCT., Releasees, (ii) based diree~ly or

indirectly on allegedly suppressed or inappropriate settlement v<~lues ar the atleged failure to

assert Maims d~ae #~ t~~ co~aduc~ of ar~y of the Ynsur~r R~leasees ~r any ai tlye DCL ~tei~asees sr

#heir respective counsel, wi#h respect to Claims agaix~s~ any of tie DCL Releasees, (iu) alleging

cor~.spiracy or concert of actia~ between arty of the DCL Release~es and any of the Insurer

Releasees to suppress the kna~vledge of tie hazards of asbe~os, {iv} alleging Failure tc~ disclose

facts or infor oration cvncexxiing asbestos learned ar acquired as EE result of the pnsuranee

xetationship bctu~eezx any of the Insurer Releasees and any of the DCL Reieasees, {v) based on,

arising from, or ~ttributable to; in any way, any surveys or lass prevention and cantral activities

~dex~$kest or not iu~.dertaken, or aliegedd~ undertaken ar allegedly a~ot undertaken, by any of the

Insurer Releasees, or (vi} alleging ia~surer miseanduct ar wrongdming of any kind whatsoever

based cog, arising from, or attributable t~, in an3~ way, Asbestos Claims or the DCT, Policies; and

(b) any and all Claims that are'based in whale yr in part on any alleged breach of the duty of

good faith and fair dealing, unfair claims practices, tfufair trade practices, bacl faith, violations of

any statute, reguIaiion or come i(except vialatians of at3y cniiuinai law that has resulted in a

cruninat charge}, os any other type of extra-contraeYual liability erased oa, arising from, or

attnbutable to, in aa2y way, Asbestos Claims or the I7CL Policies,
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32. Reservation of ~Zights. The satisfaction, release, ,and discharge, and the

Injtl+.~ctions set faith in paragraphs 25-31 above and Sections 12.2,.12.3, 12.4 and 12.8 of the

Plays shall not serve t~ satisfy, discharge, release; ar enjoin clainns ~y the Reorganized L3ebtvrs,

or any othex Entity, against {a) the Asbestos ̀T~tust for payment tDf Asbestos Claims in

accordance with tie TDP ar {b) the Asbes~as Trust far the payment of Ast~estos Trust Expenses.

The Discharge Injunction shall not enjoin ar~y action taken yr to be tak~r~ by the holder of an

Allowed Secured Claim (including any action that ~wauld o~hervvise be prahi~ited by

subp graphs ~a) ~hr~~g~ (e) of paragraph 29 above or s~zbpart;c ~a){1) i~~rr~t~gh (S~ of Section

I2.4 of the Plank to enfarc~e its Ali~vved Secured Claims, or to perfect its Liens aid security

in~ere~ts in its ca4lateral. ̀ I he Plan shall not discharge or release ~.y claim or demand of the

Debtors, Rearganixed Debtors, the Asbestos Tnist, ar any Asbes~~tos Cla~naaxrt against any

~sl~estos T~st~rance Company ;other than ~ Settling .Asbestos. Tnswrance Company (to the extent

grovid~d. in tt~e appiioable settlement agreemcut with such Settliag Asbestos Insurance

Company approved by the Ba ~kruptc~ Court).

33. Moraxorium: In unction, and Lizaitafion of Recourse far Pavmexat. Except as

otherwise provided in the Plan or by subsequent order of th8 BaE~cruptcy Court, alI persons or

enti~ics who have held, hold, or may hold Claims and Inierests {other ti~an the Equity Interests in

Class S) against the Debtors are permanently enjoined from faking any of the fallowing actions

against the Estate, tha 12eorganized Debtors, the Creditors' ComRnittee, the individual members

of the Cgeditors' ~om~itit~e, or the Legal ~Zepresentative, or ~henr professionals, representatives

anchor agen~.s or and of their property on account of any'such Claims and Interes~.s:

{i) c~mmenaing or continuing, in ainy ma2iner or i~ any place, any administrative, civil or

criruinai acrion ~r other grroceeding; iii} enforcing, atta~c~hing, collecting or recovering in any
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manger any judgnten~, award; decree, injunction or order; {iai) ~~reating, perfecting, or enforcing

any Lien or encurmbrance; (i~v) asserting a setoff rig~rt of su~ro;~a~ion ox recou~ment of any kind

against any debt, liability, or obligation dve to either. Debtor outer than through a proof of claim

or adversary proceeclarig, anci. (v) cvmmea~cing or continuing, in. any manner or in any place, any

action that does not comply with ar is inconsistent with the provisions of the Plan; prmride~

however, that nothing contai~ied he~'~in shalt preclude such persons from exercising their rights

pursuant to and r~~sistenx with tie terms of the Plan.. ,

34. Regeases, E~czsl~atians, and Injunctions. The release, exculpafioia, and injunctiop

provisions contai~aed in the Plan ire fair and equitable, are give~Y for valuable eonsiderati~n, and

are in the best interests of the ~btars and t8eix chapter 11 Estattes, and such provisions shall be

e#~ective and binding upon all ~►ersons and enta~ies. In adc~itian, the releases of and by non-

Debtors under the Plan are fair to holders of Claims and Int~resis and are necessary #o the

Prc~vsed reorganization, and s~ fortis the proper standard oflia~ility, thereby safisfying the

rec~uirements of Tn re PAS ~oldia~~Corp., 228 F.3d 224, 246 (3d fir. 20U0}, In re Continental

Airlines, Inc., 2.03 F.3d 203, 214 (3d Cir. 2000), aizd ~t~ a~e Ze~t~7 El~z~nics Cam., ~1 B.R.. 92,

11 Q-I 1 ~BaTilcr. D. I7et, 1X99}:

35. Termination o~InJunetions and Automatic Stay. Pursuant to Section I3.2 of the

~Plazi, all of the injunctions andlor stays ins exis#ence itnmediately prior t~, the Confimlatian Date

provided for iu ar an connection wii~ these Chapter 11 Gases, w%ther pursuant to sections 105,

362, 524{g} or any other provision of the Bankniptcy Code, oz other applica6Ie Iaw, shalt remain

an f~11 force atld effect until the Fnjunetions set forth in the Flan fl~ecaane effective pursuant to a

Final Order. In additio~a, on aa~d~after the Confirmatio~a Date, the Reorganized Debtors may seek

47



such further orders as they may deem necessary or appa~opriate: to preserve the status q~a~ during

the girne between the Confimna~aon Date and the Effective Dada.

36. Each of the Injunctions caned iu the Phan or the Confir~atian Order sl~ail

became effective on the ~ff~c~ive Date and shall con#roue i.~ erect At ali times therea$er unless

otherwise provided by the Plan or the CanfirmR~ian Order. Alll actions of fhe type or nature of

those to be enjflined by such Injunctions shall be enjoined duri~lg the period between the

Cvn~rinati~n Date and the Effective Date.

37. Neither fihe Debtoa~s, Reorganized Debtors, the A'~ela~ci. ~n#ataes, ~e ~,ega~

Representative, the Creditors' Committee, ~.or the Trustee shall seek to ternyinate, reduce or

limit the scope flf tie Supglemen€al Inju~ctian, the Anri-Suit Injunction, or any other injunction

caa~tained in the P~az~ that inures to the benefit of any Settling Asbestos Insurance Company.

38. Lirni#ations of Ini~unc~ioa~s. Pwsuant to Section ~2.4(i~) of the Plan, the releases

set Earth in the Plan and the injcmctian set forth i~ Section 12.4 >hatl mot enjoin: (a} t~xe riglrts of

Entities to ~3ie frea~ment accorded to them under Articles 3 and ~ of the Plaa, as applicable,

including the rights of Entities with Channeled Asbestos Claims to assert such Glai~s ar

Demands against the Asbestos 'Trust in accordance with the TDx'; and {b} tie rights of Entities

to assert any Maim, debt, obliga#an, ox liability for payment vf.Asbestos Trust Expenses against

the Asbest~as Trust.

T`HE ASBT~TtlS T~tUST

34. ~ Creation of Asbestos Tomsk Pursuant t~ Section .5.1 of the Plan, an the E~extive

Irate, the Asbestos Trust shall be created and ~undeci with the Asbestos Trust Assets in

accordance with the Plan Documents, the Test Docura~eaats amd :section 524(8) ~fthe

Bankntptcy Code. Tae Asbes~ Trust is intended to constitute ~ "qu~Iified settlement fund"

within the meaning of section 4688 a~ttte internal Revenue Cody and the regulations issued
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tlgereund~r. ~e purpose of the Asbestos Trust is to ~a) asst~ne all liability far all Channeled

Asbestos Claix~s, {b) preserve, hold, manage and maximize fhe t~sbt,~t4s T~ruust Assets for use in

paying and othegwise satisfying Cha~eled t~sbestos ~la~ms and paying the Asbestos Tzust

Exgrecnses, {c} provide for the resoiu~ion or Eiquad~tian and, if appropriate, satisfacri~n of a!1

Channeled Asbestos Claims in accordance wadi tie ~'DP, and (c~} otherwise comply in all

respects with the requirements of a tract set forth is secfion 524~{g)(2)(B} of the Bankruptcy

~~e, X11 in accarclance with the Plan and the Trust Agree~e~t im such a sway that all holders of

Asbestos Claims azad Demands ire treated iu a sex~sstan#ial[y similar manner. Pion § 5.1;

Fitzpatrick Proffer at 7, 1 I-13; Trust Agreement at § 12,

~tl, Appointment of Tntstee. As set forEh in the Txust Agreement, the initial Tn~stee

shall be The Hon~rabie Edward D. ItobeYtson, Jr. From tY~e tixn~ of his designation to tl~e

Effective Date, the Trc~siee is aut[Aari~ed tv in.itiate nr atl~erwise engage in such arg~nization~.l

ac#ivify watltt xe~srd to ~e Astiestms Toast as he, in his reasanabl~e judgment, deemed or deems

a~prapraate. Compensation and rei~t~uzse~ent of the Trustee acid any professionals re.~ained by

him far services rendered yr expenses incurred pending the ~ffa~tive Date sha21 be the soli

responsibility of tYse Asbeseos Tnist, and shall be payable from tl~e Asbe~tas Tnist Assets as

casts of organizing the t~shestos Trust. The Trustee is authorized to retain professionals,

including professionals cu~rentiy retai~ied by the Czeditors' ~:ammittee in tiaese C~ap~er 1 I

Ceres pencii~g the Effective bate.

41. Creation of the Tntst l~dvisory Gvtnmittee. On the Effec#ive Date, #here shall be

fornaed a Trust Advisory Committee which wall serve i}a accordance with the terms of Trust

Agreement. ~'he initial zn~mbers of tae Trust .Advisory Comaaaittee sIaall tie: Deirdre Pacheco of

~Vil~~tz, Goldman &Spitzer, Woodbridge, NJ; Thomas M. ~ilso~ of Kelley &Ferraro, L.L.P.,
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~lev~land, QI-~; Jahn A. Baden, IV', of l~otley Rice LLC,1VIf. l'leasar~t, ~C; ~.nd Benjamin 5h~in

of the Sheua Laysr Center, Ltd ,Philadelphia, PA.

42. Execution and Delivery of Plan Dactunents. Qn the Effective Date, the Note

Issuers and Note ~iva~ant~rs shall execute and deliver the Nate Issuance, Guaranty and Security

Agreement, the 'Trust Notes, and the Share Issuance Ageement io the Asbestos Tn~si; the

Shareholders (as defined ~n tY e share Issuance Agr~ment~ sh~l~ execute and deliver the Share

Issuance Agreement to.the Asbestos Trust; and the Debtors shall execute and deliver the

Asbestos Insturamce ̀Transfer Agreemeait aaa~i tie l~sb~s#os Records Caope~ation E4.gree~nent ter

the ~sUestas Ti-~ast. .

43. Books aid Records. '~'he ~4.sbestos Records Cooperation Agreement shall

became sffeeYive ~n the Effective Date; and the Asbestos Records shall be treated in acca~rdance

therewith. .

44. Obli~atians Pertainit~~ to Insurance Settle~►ent t~~greemen~.s. Pursuant t~ Section

5.1(7 of the Plan, has ~onfinxtativn Order, any settlement agr~etnent of a Settling Asbestos

Insurance Company, aid eae~ rinai (hder of #Ize JB~nkruptcy ~C~~urt approving such set#lemeut

agreements} shall be binding;up~n and anure to tl~e benefit of t ie asbestos Trust, and each of

the foregoing sha11 b~ fully bound by all the terms and conditions of each such settlement

~gree~ent wif3wut need for fuirther act or documentation of any kind

45. Obligations Fertainin~ to Canadiaa Insurance Seittlemetrt Agreement Effective

from the creation of ~e Asbestos Tr~.ist, the 1~sbestos Trust shag be subject #o and hound by tine

Canadian Iasurance Settl~rnerit Agreem~n# and the Order Au#horiziug and Approving

Se€tlemern and Policy Buy Back Among D-~rrabIa Canada T,td., pit. Paul Fire and Marine

Jnsurance Cv~pany, Allstate I~sa~sance Ccympar~y, Ail~tate Yus~uanee Company of Canada,
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IZ~yal ~ Sup Ai~iance T~surance Company of Canada, and Chi~rtis Irisc~rance Company o€

Canada, and Aanerican Home Assurance Campany, pursuaxet to Sections Ifl5, 363, 1107 and

1108 of the Bankruptcy Cade and Rules 2002, 6004, 4014. and 9019 of the Parietal Rul~,s of

Banknaptcy Procedure hoc. Na_ 794]. The Asbestos Tn2st, upa~n its creation and without further

order mf any court or action by aAy Person, shall be deemed a party to the Canadian Inq~uance

Settlement Agreemeza~

Mi~CELLANlEOiJ~

~6. 1~i[ociific:ati.an of Confirmation Order Without Ct7~nsen~. I'urst~ant to section

524(8){i)(A) of the Bankru~t~y Code> the Districe Court must a~trm the Supplemental

Injunction as a condition precedent to the Effective Date of the Plan. Iu the event that the

Uis4rrict Cvt~rt modifies the Plaaa or this Confirmation Order wi~l~aut the consent of the I'Iau

Praponet~ts, the Plate P~opc~nerits shalt have size oggartunity tt~ withdraw their support for ti3e

Plan, and upon naiaficataon submittecE by the Pion Proponents tcy the k~a~upfcy Court: {A} ti~is

Confirmation Order shah be vacated; (lB} na Dis#r~'butions undez• the Flan shall be made; and (C~

the I~ebtors and ail holders of Claims against and Fc~uity Interests in the Debtors shall be

restored to the status guo arste.as of the day immediately preceding the Confira~tia~x Date as

tUough the confirmation Date:never occurred; proviclecl, that, no~t~ing contained in the Flan

shall: (t!} constitute ar be d€e~aed a ~vaivea- or release of.~cay ~a:i~s or Equity Interests by,

against, or in the Debtors or any other Entity; or (B) prejudice in any manger the rights of the

Debtors or any otkher Entity in these Chapter I 1 Cases or asiy oth~ea or fi~rt~ter proceedings

invoivin~ tfie Y3ebtors.

A~7. Notice of Entry of Confirmation Order and Effective Date. The Debtors and

their author~~ed agent shall serve notice of entry of this Confirmation ~rdez on alb creditazs of
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the ]Debtors as ~~ the date hereof', aid ot~cr parties in interest, within five (5) bexsiness days of

the Effective Date.

4~. Antlzoriz.~~ion fa File ~'onfonned Plan. The Delbtors are authorized to 61e a

canfarmed Plan, dated on the date hereof, mat incorporates the aaneudments t.~ the Plan

authorized ~ierein within thirty (3Q) days of the entx~ of this Co~n#irmation order.

49. ~~plicab~e Non-Bankruptcy Law, Pursuant to sections 1123(a) and Z 142(a) of

the Bankruptcy Code and t ie provisions of this Confirmatian Order, the Plan aid the Pian

T~vcurneuts sha3l apply and be enforceable natwithstanding a~y~ othe_~rase ~pplieable

nonbaukruptcy law.

50. Final t~rder. This Co~fitmation order si~a1l becc>rne a Final grder in the mannPx

provided in paragraph 52 cif ti e Glossary.

51. Severability. Each texrn and peavision of the Plan, as zt may have Keen alteered yr

int~greted by the Bankruptcy Court in accordance with Seciion~ 15.7 of the Plant, is valid and

ea~forceab~e purs4iant €o its texins.

52. Conflicts Between Order and Plan. To the e~cten~t of any inconsistency between

the gxavisions of the PIan and dais Confirmation Order, #tae terms and conditions contained in

this Cmnfinnation arder shall govern. The provisions ~f tlzas Crnnfirmatiozx Order are in~egrateci

with each other and are nonseverable and mutually dependent wiless expressly staated by ~urth~r

order of Chic Court.
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53. Superseder of Conffrmation Order. This C;o~firsnation Qrder shall supersede any

~arkruptey Court cardexs asstaed prior ts~ the Confirmation Date that may be inconsistent with

this ~on~rmatian Order.

]~JP~i2T ,AN7~ RECOINI~A.~t?N T~ 7CHlE ~IS'I'RICT CQTJRT

54. ?'o the extent required under 2~ U.S.C. § 157(d), this Court hereby reports to the

District Court and recomme~'ds tkat #tae Distriet, Court enter an ordez issuing and affirming the

Iajunctaons set fart~t in the Plan and paza~raphs Z9 atad ~ Y of this Confirmation Qrder and

ac~op~ng the fandings of fact end coa~~Icis~ons ~fla~v found i~ ~ectioa'~' {Plan Compliance with

Requirement of Section 52~{g)) of this Confirmatia~ Order pltrsuant to section 524(8)(3) of

this Banlauptcy Code.

Dated: June ~ 2012
Wilmington, DeTawar~.
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C~~~a~3~ ~~~
The Hvnor` I~Mary F. Vdalrath
United Stat:~ Bankruptcy Judge
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__ Ease 1:12-rnc-00144-SLR D~currient 3 Filed 08/02/12 Page 1 of 2 Page1D #: 26~

In re:

IN THE UNITED STATES Di~~'ItICT COIJR'I'
FOB ~'I~ D~S'PRICT ~~ DELAWARE

Chapter 11

I~URA~LA M1~IViJFACTURING Case No. 09-14415 (M~V(~
COMPANY and DURARLA CA~IAI?A (Joa~atly Administered)
Y.~`UU.,

District Court Case No.~o2 — ~-►✓tC — ~~ ~..5 ~Z
Debtors.

~RI?ER AFFIIt1V1~[NG ̀~'HE BANI~RIJPTCY C~UFtT'S Ul~}ER
C(3N~'IItlYI1NG FHE ~]ECOND AME~ED JtJIN'T C'~APTER 11 PLAi\'
OF R~ORGAIVIZA'I'ION OF D~JRABLA MA~NU~A~TURTNG COIYIPA1tiTY

AND' DUR~iBLA CANADA LTD. AS 1YI~DIFIED

Upon the Motion of the Debtors fox an Order Affirming the Bankn~ptcy Court's Order

ConfirBning the Second t~anended Joint Chapter 11 ]Plan of Reorganization of I3urabla

1Vlanufacturing Company and Duralila Ganada i td, as Modified {the "Motiflz~"}1 and upon

consideration of the entire Canfir~aatian Record as supplemented by the Motion, and upon this

Court having determined that if has ~uaysdiction over this matter pursuant to 28 U.S,C. § 1334(a),

and for good and sufficient cause appearing therefor;

IT gS ~IEREBY O~ER~~3 THAT:

1. The Motion is GRANTED.

2. Pursuant to 11 U.S.C. § 524(g}, the Findings of Fact, Conclusions of Law, and

Order Confirming the Second A~iended joint Chapter 11 Plan of Reorganization of Durabla

Manufacturing Coz~pany aad Du~abla Canada Ltd. as Mfodified (the "Confirmation 4rder'~ are

hereby admpted, approved, ~d af~~e~ i~1 ~Il respe~fs, including but root limated to the

Supplemental injunction and the,Anti-Suit Injunction.

Capitalized terms rat defined herein shall have the meanings ascn~bed to them in the Motion.



Case 1:12-mc-00144-SLR Document 3 Filled 08/02!12 Page 2 ofi 2 PagelD #: 269

3. This Court shall retain jurisdiction to hear and determine all matters arising from

the impleanent~.tion of this Order.

Dated: c~ , 2012

Unit S#ates istri t udge
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2010 ONSC 3974
Ontario Superior Court of Justice [Commercial List]

Xerium Technologies Inc., Re

2010 CarswellOnt 7712, 2010 ONSC 3974, 193 A.C.W.S. (3d) 1066, 71 C.B.R. (5th) 300

IN THE MATTER OF the Companies' Creditors
Arrangement ACT, R.S.C. 1985, c. C-36, AS AMENDED

XERIUM TECHNOLOGIES, INC., IN ITS CAPACITY AS THE FOREIGN REPRESENTATIVE OF
XERIUM TECHNOLOGIES, INC., HUYCK LICENSCO INC., STOWE WOODWARD LICENSCO LLC,

STOWE WOODWARD LLC, WANGNER ITELPA I LLC, WANGNER ITELPA II LLC, WEAVEXX,
LLC, XERIUM ASIA, LLC, XERIUM III (US) LIMITED, XERIUM IV (US) LIMITED, XERIUM V (US)

LIMITED, XTI LLC, XERIUM CANADA INC., HUYCK.WANGNER AUSTRIA GMBH, XERIUM GERMANY
HOLDING GMBH, AND XERIUM ITALIA S.P.A. (collectively, the "Chapter 11 Debtors") (Applicants)

C. Campbell J.

Heard: May 14, 2010
Judgment: September 28, 2010

Docket: 10-8652-00CL

Counsel: Derrick Tay, Randy Sutton for Applicants

Subject: Insolvency

Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Foreign Proceedings — Debtors commenced proceedings in U.S. under Chapter 11 of U.S. Bankruptcy Code ("U.S.
Code") — Recognition order was granted in Canada recognizing Chapter 11 Proceedings as foreign main proceeding
in respect of Debtors, pursuant to Pt. IV of Companies' Creditors Arrangements Act ("CCAA") — U.S. Bankruptcy
Court made various orders in respect of Debtors' ongoing business operations ("Orders") and confirmed Debtors'
Joint Plan of Reorganization ("Plan") under U.S. Code ("Confirmation Order") — Applicant company, Foreign
Representative of Debtors, brought motion to have Orders, Confirmation Order and Plan recognized and given
effect in Canada — Motion granted — Provisions of Plan were consistent with purposes set out in s. 61(1) of CCAA
— Plan was critical to restructuring of Debtors as global corporate unit — Recognition of Confirmation Order
was necessary to ensure fair and efficient administration of cross-border insolvency — U.S. Bankruptcy Court
concluded Plan complied with U.S. Bankruptcy principles, and that Plan was made in good faith; did not breach
any applicable law; was in interests of Debtors' creditors and equity holders; and would not likely be followed by
need for liquidation or further financial reorganization of Debtors — Such principles also underlay CCAA, and
thus dictated in favour of Plan's recognition and implementation in Canada.

Table of Authorities

Cases considered by C. Campbell J.:

Babcock & Wilcox Canada Ltd., Re (2000), 5 B.L.R. (3d) 75, 18 C.B.R. (4th) 157, 2000 CarswellOnt 704 (Ont.
S.C.J. [Commercial List]) — followed

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000541711&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982
Generally — referred to

Chapter 11 — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

Pt. IV — referred to

s. 44 — considered

s. 53(b) — referred to

s. 61(1) — considered

MOTION by applicant for orders recognizing and giving effect to certain orders of U.S. Bankruptcy Court in Canada.

C. Campbell J.:

1      The Recognition Orders sought in this matter exhibit the innovative and efficient employment of the provisions of
Part IV of the Companies Creditors Arrangement Act, R.S.C. 1985, c. C.36, as amended (the "CCAA") to cross border
insolvencies.

2      Each of the "Chapter 11 Debtors" commenced proceedings on March 30, 2010 in the United States under Chapter
11 of Title 11 of the United States Bankruptcy Code (the "U.S. Bankruptcy Code") in the U.S. Bankruptcy Court for
the District of Delaware (the "Chapter 11 Proceedings.")

3      On April 1, 2010, this Court granted the Recognition Order sought by, inter alia, the Applicant, Xerium Technologies
Inc. ("Xerium") as the "Foreign Representative" of the Chapter 11 Debtors and recognizing the Chapter 11 Proceedings
as a "foreign main proceeding" in respect of the Chapter 11 Debtors, pursuant to Part IV of the CCAA.

4      On various dates in April 2010, Judge Kevin J. Carey of the U.S. Bankruptcy Court made certain orders in respect
of the Chapter 11 Debtors' ongoing business operations.

5           On May 12, 2010, Judge Carey confirmed the Chapter 11 Debtors' amended Joint Prepackaged Plan of

Reorganization dated March 30, 2010 as supplemented (the "Plan") 1  pursuant to the U.S. Bankruptcy Code (the "U.S.
Confirmation Order.")

6      Xerium sought in this motion to have certain orders made by the U.S. Bankruptcy Court in April 2010, the U.S
Confirmation Order and the Plan recognized and given effect to in Canada.

7      The Applicant together with its direct and indirect subsidiaries (collectively, the "Company") are a leading global
manufacturer and supplier of products used in the production of paper products.

8      Both Xerium, a Delaware limited liability company, Xerium Canada Inc. ("Xerium Canada"), a Canadian company,
together with other entities forming part of the Chapter 11 Debtors are parties to an Amended and Restated Credit and
Guarantee Agreement dated as of May 30, 2008 as borrowers, with various financial institutions and other persons as
lenders. The Credit Facility is governed by the laws of the State of New York.
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9      Due to a drop in global demand for paper products and in light of financial difficulties encountered by the Company
due to the drop in demand in its products and is difficulty raising funds, the Company anticipated that it would not
be in compliance with certain financial covenants under the Credit Facility for the period ended September 30, 2009.
The Chapter 11 Debtors, their lenders under the Credit Facility, the Administrative Agent and the Secured Lender Ad
Hoc Working Group entered into discussions exploring possible restructuring scenarios. The negotiations progressed
smoothly and the parties worked toward various consensual restructuring scenarios.

10      The Plan was developed between the Applicant, its direct and indirect subsidiaries together with the Administrative
Agent and the Secured Lender Ad Hoc Working Group.

11          Pursuant to the Plan, on March 2, 2010, the Chapter 11 Debtors commenced the solicitation of votes on the
Plan and delivered copies of the Plan, the Disclosure Statement and the appropriate ballots to all holders of claims as
of February 23, 2010 in the classes entitled to vote on the Plan.

12      The Disclosure Statement established 4:00 p.m. (prevailing Eastern time) on March 22, 2010 as the deadline for the
receipt of ballots to accept or reject the Plan, subject to the Chapter 11 Debtors' right to extend the solicitation period.
The Chapter 11 Debtors exercised their right to extend the solicitation period to 6:00 p.m. (prevailing Eastern time) on
March 26, 2010. The Plan was overwhelmingly accepted by the two classes of creditors entitled to vote on the Plan.

13           On March 31, 2010, the U.S. Bankruptcy Court entered the Order (I) Scheduling a Combined Hearing to
Consider (a) Approval of the Disclosure Statement, (b) Approval of Solicitation Procedures and Forms of Ballots, and
(c) Confirmation of the Plan; (II) Establishing a Deadline to Object to the Disclosure Statement and the Plan; and (III)
Approving the Form and Manner of Notice Thereof (the "Scheduling Order.")

14      Various orders were made by the U.S. Bankruptcy Court in April 2010, which orders were recognized by this Court.

15      On May 12, 2010, at the Combined Hearing, the U.S. Bankruptcy Court confirmed the Plan, and made a number
of findings, inter alia, regarding the content of the Plan and the procedures underlying its consideration and approval
by interested parties. These included the appropriateness of notice, the content of the Disclosure Statement, the voting
process, all of which were found to meet the requirements of the U.S. Bankruptcy Code and fairly considered the interests
of those affected.

16      The Plan provides for a comprehensive financial restructuring of the Chapter 11 Debtors' institutional indebtedness
and capital structure. According to its terms, only Secured Swap Termination Claims, claims on account of the Credit
Facility, Unsecured Swap Termination Claims, and Equity Interests in Xerium are "impaired" under the Plan. Holders
of all other claims are unimpaired.

17      Under the Plan, the notional value of the Chapter 11 Debtors' outstanding indebtedness will be reduced from
approximately U.S.$640 million to a notional value of approximately U.S.$480 million, and the Chapter 11 Debtors will
have improved liquidity as a result of the extension of maturity dates under the Credit Facility and access to an U.S.
$80 million Exit Facility.

18      The Plan provides substantial recoveries in the form of cash, new debt and equity to its secured lenders and swap
counterparties and provides existing equity holders with more than $41.5 million in value.

19      Xerium has been unable to restructure its secured debt in any other manner than by its secured lenders voluntarily
accepting equity and the package of additional consideration proposed to be provided to the secured lenders under the
Plan.

20      The Plan benefits all of the Chapter 11 Debtors' stakeholders. It reflects a global settlement of the competing claims
and interests of these parties, the implementation of which will serve to maximize the value of the Debtors' estates for
the benefit of all parties in interest.
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21      I conclude that the Plan is not likely to be followed by the liquidation or the need for further financial reorganization
of the Chapter 11 Debtors.

22      On April 1, 2010, the Recognition Order granted by this Court provided, among other things:

(a) Recognition of the Chapter 11 Proceedings as a "foreign main proceeding" pursuant to Subsection 47(2)
of the CCAA;

(b) Recognition of the Applicant as the "foreign representative" in respect of the Chapter 11 Proceedings;

(c) Recognition of and giving effect in Canada to the automatic stay imposed under Section 362 of the U.S.
Bankruptcy Code in respect of the Chapter 11 Debtors;

(d) Recognition of and giving effect in Canada to the U.S. First Day Orders in respect of the Chapter 11
Debtors;

(e) A stay of all proceedings taken or that might be taken against the Chapter 11 Debtors under the Bankruptcy
and Insolvency Act or the Winding-up and Restructuring Act;

(f) Restraint on further proceedings in any action, suit or proceeding against the Chapter 11 Debtors;

(g) Prohibition of the commencement of any action, suit or proceeding against the Chapter 11 Debtors; and

(h) Prohibition of the Chapter 11 Debtors from selling or otherwise disposing of, outside the ordinary course
of its business, any of the Chapter 11 Debtors' property in Canada that relates to their business and prohibiting
the Chapter 11 Debtors from selling or otherwise disposing of any of their other property in Canada, unless
authorized to do so by the U.S. Bankruptcy Court.

23      I am satisfied that this Court does have the authority and indeed obligation to grant the recognition sought under
Part IV of the CCAA. The recognition sought is precisely the kind of comity in international insolvency contemplated
by Part IV of the CCAA.

24      Section 44 identifies the purpose of Part IV of the CCAA. It states

The purpose of this Part is to provide mechanisms for dealing with cases of cross-border insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with those of foreign
jurisdictions in cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that protects the interests of creditors and
other interested persons, and those of debtor companies;

(d) the protection and the maximization of the value of debtor company's property; and

(e) the rescue of financially troubled businesses to protect investment and preserve employment.

25      I am satisfied that the provisions of the Plan are consistent with the purposes set out in s. 61(1) of the CCAA,
which states:

Nothing in this Part prevents the court, on the application of a foreign representative or any other interested person,
from applying any legal or equitable rules governing the recognition of foreign insolvency orders and assistance to
foreign representatives that are not inconsistent with the provisions of this Act.
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26      In Babcock & Wilcox Canada Ltd., Re (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]) at para. 21,
this Court held that U.S. Chapter 11 proceedings are "foreign proceedings" for the purposes of the CCAA's cross-border
insolvency provisions. The Court also set out a non exclusive or exhaustive list of factors that the Court should consider
in applying those provisions.

27      The applicable factors from Babcock & Wilcox Canada Ltd., Re that dictate in favour of recognition of the U.S.
Confirmation Order are set out in paragraph 45 of the Applicant's factum:

(a) The Plan is critical to the restructuring of the Chapter 11 Debtors as a global corporate unit;

(b) The Company is a highly integrated business and is managed centrally from the United States. The Credit
Facility which is being restructured is governed by the laws of the State of New York. Each of the Chapter 11
Debtors is a borrower or guarantor, or both, under the Credit Facility;

(c) Confirmation of the Plan in the U.S. Court occurred in accordance with standard and well established
procedures and practices, including Court approval of the Disclosure Statement and the process for the
solicitation and tabulation of votes on the Plan;

(d) By granting the Initial Order in which the Chapter 11 Proceedings were recognized as Foreign Main
Proceedings, this Honourable Court already acknowledged Canada as an ancillary jurisdiction in the
reorganization of the Chapter 11 Debtors;

(e) The Applicant carries on business in Canada through a Canadian subsidiary, Xerium Canada, which is one
of Chapter 11 Debtors and has had the same access and participation in the Chapter 11 Proceedings as the
other Chapter 11 Debtors;

(f) Recognition of the U.S. Confirmation Order is necessary for ensuring the fair and efficient administration
of this cross-border insolvency, whereby all stakeholders who hold an interest in the Chapter 11 Debtors are
treated equitably.

28      Additionally, the Plan is consistent with the purpose of the CCAA. By confirming the Plan, the U.S. Bankruptcy
Court has concluded that the Plan complies with applicable U.S. Bankruptcy principles and that, inter alia:

(a) it is made in good faith;

(b) it does not breach any applicable law;

(c) it is in the interests of the Chapter 11 Debtors' creditors and equity holders; and

(d) it will not likely be followed by the need for liquidation or further financial reorganization of the Chapter
11 Debtors.

These are principles which also underlie the CCAA, and thus dictate in favour of the Plan's recognition and
implementation in Canada.

29      In granting the recognition order sought, I am satisfied that the implementation of the Plan in Canada not only
helps to ensure the orderly completion to the Chapter 11 Debtors' restructuring process, but avoids what otherwise
might have been a time-consuming and costly process were the Canadian part of the Applicant itself to make a separate
restructuring application under the CCAA in Canada.

30      The Order proposed relieved the Applicant from the publication provisions of s. 53(b) of the CCAA. Based on the
positive impact for creditors in Canada of the Plan as set out in paragraph 27 above, I was satisfied that given the cost
involved in publication, the cost was neither necessary nor warranted.
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31      The requested Order is to issue in the form signed.
Motion granted.

Footnotes

1 Capitalized terms used herein not otherwise defined shall have the meanings ascribed to them in the Plan. Unless otherwise
stated, all monetary amounts contained herein are expressed in U.S. Dollars.
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confirmation of the Third Amended Joint Plan of Reorganization of Laidlaw USA, Inc. and its Debtor Affiliates,
as may be amended from time to time prior to the date of the U.S. Confirmation Order (the "POR");

b. an order pursuant to section 18.6(2) of the CCAA recognizing and implementing in Canada the POR;

c. an order, pursuant to section 191 of the Canada Business Corporations Act ("CBCA"), authorizing the amendment
of LINC's articles in accordance with articles of reorganization substantially in the form attached as Schedule "A"
hereto;

d. an order extending the stay of proceedings.

2      The facts in this matter have been appropriately summarized in the factum of the applicants as follows:

PART II — THE FACTS

A. The Cross Border Reorganization
. . . . .

3. On June 28, 2001, the Applicants, together with Laidlaw USA, Inc., Laidlaw One, Inc., Laidlaw International
Finance Corporation and Laidlaw Transportation, Inc. (collectively, the "Debtors") commenced proceedings under
chapter 11 of the United States Bankruptcy Code in the U.S. Court, which proceedings are jointly administered
under Case Nos. 01-14099 K through 01-14104 K (the "U.S. Proceedings").

4. Pursuant to the order of this Honourable Court dated June 28, 2001 (the "June 28 Order"), this Honourable
Court, among other things, ordered that the Applicants were entitled to relief under the CCAA and granted a stay
of proceedings.

5. Pursuant to the June 28 Order, this Court also recognized the U.S. Proceedings as foreign proceedings for the
purposes of the CCAA.

6. By Order dated August 10, 2001 (the "August 10 Order"), this Honourable Court, among other things, approved
a cross-border insolvency protocol (which has also been approved by the U.S. Court) (the "Protocol") to assist in
coordinating activities in these proceedings and the U.S. Proceedings.

7. The Protocol was developed to promote the following mutually desirable goals and objectives:

(a) harmonize, coordinate and minimize and avoid duplication of activities in the proceedings before the U.S.
Court and this Court;

(b) promote the orderly and efficient administration of the proceedings in the U.S. Court and this Court to, inter
alia, reduce the costs associated therewith and avoid duplication of effort, all in order to allow the businesses
operated by LINC's subsidiaries to be recoganized as a global enterprise; and

(c) promote international cooperation and respect for comity among the Courts.

8. For the past several years, United States-based operations have generated more than 90% of LINC's revenue on
a consolidated basis.

B. Single Claims Process

9. Pursuant to the August 10 Order, this Honourable Court also recognized and approved, as the single claims
process applicable to and binding on all creditors, wherever located, of the Debtors, a claims process approved by
Order of the U.S. Court on August 7, 2001, (the "Claims Process").
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10. Notice of the Claims Process was (i) published in the national editions of the National Post and The Globe and
Mail and, in French, in La Presse, as well as in The Wall Street Journal and The New York Times, (ii) mailed to
addresses of known creditors of the Debtors in the United States, Canada and elsewhere and (iii) posted on LINC's
website.

11. Approximately 950 proofs of claim were received in response to the Claims Process. The Debtors have entered
into settlement agreements involving many of the largest unliquidated claims.

C. POR and Disclosure Statement

(a) Previous Versions of the POR and Disclosure Statement

12. Previous versions of the POR and a Disclosure Statement for the POR (the "Disclosure Statement") have been
filed with the U.S. Court and with this Honourable Court at the commencement of the respective proceedings in
June, 2001 and on August 6, 2002 and September 20, 2002 (the "September Disclosure Statement").

(b) Initial Solicitation Process

13. On September 24, 2002, the U.S. Court entered an order (the "September 24 Order") which, among other
things: (a) approved the September Disclosure Statement; (b) approved a form of confirmation hearing notice (the
"September Confirmation Hearing Notice"); (c) scheduled the hearing for the confirmation of the POR by the U.S.
Court (the "November Confirmation Hearing"); and (d) required the Debtors to publish a notice substantially in
the form of the September confirmation Hearing Notice not less than 25 days before the November Confirmation
Hearing.

14. On September 27, 2002, this Honourable Court granted an Order (the "September 27 Order") which, among
other things: (a) declared that the U.S. Court has the jurisdiction to compromise claims against the Applicants; (b)
recognized, and declared to be effective in Canada, the September 24 Order; (c) relieved the Applicants from any
obligation to file a separate plan in Canada under the CCAA; (d) provided for the Applicants to publish a notice
of the granting of such relief (the "Canadian Notice") in various newspapers in Canada; and (e) allowed interested
persons to bring a motion to apply to this Court to vary or rescind the September 27 Order within 14 days after
the publication of the Canadian Notice.

15. The Canadian Notice was published on Friday, October 4, 2002 in the National Post, The Globe and Mail and
La Presse. No person has brought a motion to vary the September 27 Order.

(c) Amended POR and Disclosure Statement

16. Following the granting of the September 24 Order and the September 27 Order, the Debtors and their advisors
continued their efforts to resolve certain outstanding issues before the September Confirmation Hearing Notice
could be published and before the September Disclosure Statement could be printed. Included in those efforts were
discussions with the Pension Benefit Guaranty Corporation (the "PBGC") of the United States which contacted the
Debtors after the Orders had been granted and advised that it had concerns about the impact of the POR on certain
claims that the PBGC had or may assert.

17. As discussions continued, the Debtors and their advisors determined that the September Disclosure Statement
would not be printed and the September Confirmation Hearing Notice would not be published until the material
issues were resolved. As a result, the Confirmation Hearing did not take place as scheduled.

18. An agreement in principle had been reached between the Debtors and PBGC. The POR and Disclosure
Statement have been amended to reflect the discussions and settlement reached among the Debtors and PBGC.
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19. The POR provides for, among other things: (a) cancellation of approximately US$3.4 billion of indebtedness in
exchange for cash or newly-issued common stock (the "New Common Stock") of Reorganized LIL ("New LINC"),
which will, through a series of restructuring transactions, become the ultimate parent holding company of the
remaining Reorganized Debtors and their non-debtor affiliates; (b) the cancellation of the Old Common Stock and
Old Preferred Stock of LINC; (c) the assumption, assumption and assignment or rejection of certain Executory
Contracts and Unexpired Leases to which one or more of the Debtors is a party; (d) settlements of certain disputes
between or among the Debtors and various creditor groups; and (e) implementation of the Laidlaw Bondholders'
Settlement and the Safety-Kleen Settlement, each of which has previously been approved by this Honourable Court
and the U.S. Court.

(d) Amended Solicitation Process

20. As a result of the amendments to the POR and the Disclosure Statement, on January 23, 2003 amended versions
of the POR and the Disclosure Statement were filed with the U.S. Court and the U.S. Court granted a further Order
(the "January 23 Order") approving the form of Disclosure Statement, establishing procedures for solicitation and
tabulation of votes, setting 5:00 p.m., Eastern Time, February 24, 2003, as the Voting Deadline for the submission
of ballots, scheduling the Confirmation Hearing before the U.S. Court for February 27, 2003 at 10:00 a.m., Eastern
Time, and approving the Form of Notice of the Voting Deadline and the Confirmation Hearing (the "February
Confirmation Hearing Notice").

21. Other than the necessary changes to dates involved in the process, neither the January 23, Order nor the February
confirmation Hearing Notice are substantially different from the September 24 Order and November Confirmation
Hearing Notice which were recognized by this Honourable Court pursuant to the September 27 Order. No party
was prejudiced by the subsequent delay in the voting process.

D. Approval of POR

22. The February Confirmation Hearing Notice was published on or about January 31, 2003 in the following
newspapers in Canada and the United States: (a) the National Post; (b) The Globe and Mail; (c) La Presse; (d) The
Wall Street Journal; and (e) The New York Times.

23. The Voting Deadline set out in the January 23 Order has now passed. The voting in all relevant Classes has been
overwhelmingly in favour of the POR.

24. Prior to the objection deadline established by the U.S. Court and after distribution of over 100,000 copies of the
POR and Disclosure Statement to parties in interest, only 6 objections to confirmation of the POR were filed. The
Debtors and their advisors expect that these objections (to the extent not resolved or withdrawn) will be overruled
at the Confirmation Hearing.

25. On February 27, 2003, the U.S. Court issued the U.S. Confirmation Order. The U.S. Court found, among other
things, that the POR complied in all respects with the requirements of the United States Bankruptcy Code and
related rules. In particular, the U.S. Court found that:

(a) the POR contained all provisions required by law;

(b) the POR was proposed in good faith;

(c) the POR was in the best interests of the creditors of the Debtors;

(d) the POR was feasible; and

(e) the POR satisfied the "cram-down" requirements of the United States Bankruptcy Code.
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26. The POR, as approved by the U.S. Confirmation Order, expressly contemplates and requires that the Applicants
will seek an order effecting and implementing in Canada certain elements of the Restructuring Transactions and
the POR.

3      Allow me now to turn to the law as it applies to this particular fact situation. Section 18.6(2) of the CCAA provides
the Court with authority of latitude to coordinate proceedings under the CCAA with any "foreign proceeding" (that term
being defined in s.18.6(1) to mean "a judicial or administrative proceeding commenced outside Canada in respect of a
debtor under a law relating to bankruptcy or insolvency and dealing with the collective interests of creditors generally").

s.18.6(2) The Court may, in respect of a debtor, make such orders and grant such relief as it considers appropriate
to facilitate, approve or implement arrangements that will result in a co-ordination of proceedings under this Act
with any foreign proceeding.

The applicants are debtor companies entitled to relief pursuant to the CCAA and the U.S. Proceedings have been
recognized by the June 28 Order as a "foreign proceeding" for the purposes of the CCAA.

4      The purpose of s. 18.6(2) is to give the Court broad and flexible jurisdiction to facilitate cross-border insolvency
proceedings which involve concurrent filings in Canada under the CCAA and in a foreign jurisdiction under the
insolvency laws of that latter jurisdiction. The discretion given to a Canadian judge thereby must be exercised judicially.
In appropriate circumstances, this may include a Canadian Court making an order which recognizes and gives effect
to insolvency proceedings in foreign Courts and orders thereby emanating from those foreign Courts. As I observed
in Babcock & Wilcox Canada Ltd., Re (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]) at pp 107-8, factors
which reasonably ought to be considered under the "recognition of comity and cooperation between the courts of various
jurisdictions are to be encouraged" and that an enterprise should be permitted to "reorganize as a global unit."

5      Given that in this case, there are the following facts:

(a) the Protocol has been implemented by both this Court and the U.S. Court;

(b) the U.S. Proceedings are foreign proceedings for the purposes of the CCAA;

(c) the stakeholders of the Applicants (and the other Debtors) have been subject to a single claims process which
treats them equally regardless of the jurisdiction in which they reside;

(d) the global nature of the restructuring proposed by the POR;

(e) ample notice has been given of the existence of these proceedings and the U.S. Proceedings;

(f) over 90% of revenues for the Debtors are produced by operations in the United States; and

(g) this Court has been apprised of developments relating to the U.S. Proceedings on a regular basis.

and further that in applying the guidelines set out in Babcock & Wilcox Canada Ltd. I granted the September 27 Order
providing inter alia:

(a) ordering and declaring that the U.S. Court has the jurisdiction to determine, compromise or otherwise affect the
interest of claimants against, including creditors and shareholders of, the Applicants; and

(b) relieving the Applicants from the obligation to file a Plan of Compromise in Canada under the CCAA unless
and until the proposed POR was rejected or refused by the U.S. Court.

and further given that I have already determined that the U.S. Court is the appropriate forum for adjudicating,
determining, compromising or otherwise affecting all claims against the applicants and given that I have relieved the
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applicants (in the particular circumstances of this case) of the obligation to file a CCAA plan, it seems to me that it
is appropriate in the circumstances to recognize and give full force and effect in Canada, to the Confirmation Order
and the POR pursuant to s.18.6(2). I note in that respect that the POR has now been approved by the creditors of the
Debtors, including the creditors of the applicants and confirmed by the U.S. Court following a Confirmation Hearing.
That approval by the creditors of the applicants was by an overwhelming vote of over 96% in number and over 99% in
value of each of the classes of creditors, which creditors had the benefit of fulsome disclosure.

6      The POR expressly contemplates that the Canadian Court would be asked for a s.18.6(2) order recognizing and
implementing in Canada the Confirmation Order and the POR. In my view in the circumstances of this case that would
be a fair and reasonable result vis-à-vis all affected persons on either side of the U.S. — Canadian border in providing
an equitable solution. See Loewen Group Inc., Re (2001), 32 C.B.R. (4th) 54 (Ont. S.C.J. [Commercial List]) for a case
of quite similar circumstances.

7      In addition the applicants sought an order pursuant to s.191 of the CBCA amending LINC's articles. Section 191
of the CBCA permits the court to order necessary amendments to the articles of a corporation without shareholder or
dissent rights.

191(1) In this section, "reorganization" means a court order made under

(a) section 241;

(b) the Bankruptcy and Insolvency Act approving a proposal; or

(c) any other Act of Parliament that affects the rights among the corporation, its shareholders and
creditors.

(2) If a corporation is subject to an order referred to in subsection (1), its articles may be amended by such
order to effect any change that might lawfully be made by an amendment under section 173.

(3) If a court makes an order referred to in subsection (1), the court may also

(a) authorize the issue of debt obligations of the corporation, whether or not convertible into shares of any
class or having attached any rights or options to acquire shares of any class, and fix the terms thereof; and

(b) appoint directors in place of or in addition to all or any of the directors then in office.

(4) After an order referred to in subsection (1) has been made, articles of reorganization in the form that the
Director fixes shall be sent to the Director together with the documents required by section 19 and 113, if
applicable.

(5) On receipt of articles of reorganization, the Director shall issue a certificate of amendment in accordance
with section 262.

(6) A reorganization becomes effective on the date shown in the certificate of amendment and the articles of
incorporation are amended accordingly.

(7) A shareholder is not entitled to dissent under section 190 if an amendment to the articles of incorporation
is effected under this section.

8          The CCAA is an "other Act of Parliament that affects the rights among the corporation, its shareholders and
creditors". See s.20 of the CCAA; Beatrice Foods Inc., Re (October 21, 1996), Doc. 295-96 (Ont. Gen. Div.), Houlden
J.A., unreported.
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9         The amendment to the articles would effect a cancellation of all presently outstanding shares of LINC. This is
appropriate in the circumstances since:

(a) such shares do not have value and are not likely to have value in the foreseeable future;

(b) subsection 191(2) of the CBCA, which permits the Court to amend articles to effect any change that might be
made under Section 173 of the CBCA, grants substantive, and not simply procedural, powers to amend the articles
of a CBCA corporation;

(c) paragraph 173(o) of the CBCA provides that articles may be amended to "add, change or remove any other
provision that is permitted by the [CBCA] to be set out in the articles"; and

(d) Section 173 of the CBCA is supported by paragraph 176(1)(b) of the CBCA, which contemplates amendments
to the articles of a corporation to effect the cancellation of all or part of the shares of a class of shares.

See Beatrice Foods Inc., Re; Algoma Steel Inc., Re (2001), 30 C.B.R. (4th) 1 (Ont. S.C.J. [Commercial List]), R. Dickerson,
L. Getz and J. Howard, Proposals for a New Business Corporations Law for Canada, vol 1 (Ottawa: Information Canada,
1971) at p. 124.

10      The requested relief is granted. Order to issue as per my fiat.

11      I would wish to reiterate my comments at the end of today's hearing as to my appreciation to counsel on all sides
throughout these CCAA proceedings and to Judge Kaplan of the U.S. Bankruptcy Court who shouldered so well the
bulk of the burden of these coordinated U.S./Canadian proceedings.

Application granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106
O.A.C. 1, (sub nom. Adrien v. Ontario Ministry of Labour) 98 C.L.L.C. 210-006 (S.C.C.) — considered

Royal Penfield Inc., Re (2003), 44 C.B.R. (4th) 302, [2003] R.J.Q. 2157, 2003 CarswellQue 1711, [2003] G.S.T.C.
195 (C.S. Que.) — referred to

Skydome Corp., Re (1998), 1998 CarswellOnt 5914, 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List])
— referred to

Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 2000 CarswellOnt 4120, 20
C.B.R. (4th) 160, 50 O.R. (3d) 688, 137 O.A.C. 74 (Ont. C.A.) — referred to

Steinberg Inc. c. Michaud (1993), [1993] R.J.Q. 1684, 55 Q.A.C. 298, 1993 CarswellQue 229, 1993 CarswellQue
2055, 42 C.B.R. (5th) 1 (C.A. Que.) — referred to

Stelco Inc., Re (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) — referred to

Stelco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D.L.R. (4th) 368, 11
B.L.R. (4th) 185, 15 C.B.R. (5th) 307 (Ont. C.A.) — considered

Stelco Inc., Re (2006), 210 O.A.C. 129, 2006 CarswellOnt 3050, 21 C.B.R. (5th) 157 (Ont. C.A.) — referred to

T&N Ltd., Re (2006), [2007] Bus. L.R. 1411, [2007] 1 All E.R. 851, [2006] Lloyd's Rep. I.R. 817, [2007] 1
B.C.L.C. 563, [2006] B.P.I.R. 1283 (Eng. Ch. Div.) — considered

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Business Corporations Act, R.S.O. 1990, c. B.16
s. 182 — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
s. 192 — referred to

Code civil du Québec, L.Q. 1991, c. 64
en général — referred to

Companies Act, 1985, c. 6
s. 425 — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 4 — considered

s. 5.1 [en. 1997, c. 12, s. 122] — considered
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s. 6 — considered

Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5
s. 91 ¶ 21 — referred to

s. 92 — referred to

s. 92 ¶ 13 — referred to

Words and phrases considered:

arrangement

"Arrangement" is broader than "compromise" and would appear to include any scheme for reorganizing the affairs
of the debtor.

APPEAL by opponents of creditor-initiated plan from judgment reported at ATB Financial v. Metcalfe & Mansfield
Alternative Investments II Corp. (2008), 2008 CarswellOnt 3523, 43 C.B.R. (5th) 269, 47 B.L.R. (4th) 74 (Ont. S.C.J.
[Commercial List]), granting application for approval of plan.

R.A. Blair J.A.:

A. Introduction

1       In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed Commercial Paper
("ABCP"). The crisis was triggered by a loss of confidence amongst investors stemming from the news of widespread
defaults on U.S. sub-prime mortgages. The loss of confidence placed the Canadian financial market at risk generally
and was reflective of an economic volatility worldwide.

2      By agreement amongst the major Canadian participants, the $32 billion Canadian market in third-party ABCP
was frozen on August 13, 2007 pending an attempt to resolve the crisis through a restructuring of that market. The Pan-
Canadian Investors Committee, chaired by Purdy Crawford, C.C., Q.C., was formed and ultimately put forward the
creditor-initiated Plan of Compromise and Arrangement that forms the subject-matter of these proceedings. The Plan
was sanctioned by Colin L. Campbell J. on June 5, 2008.

3      Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal from that decision. They
raise an important point regarding the permissible scope of a restructuring under the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can the court sanction a Plan that calls for creditors to provide releases
to third parties who are themselves solvent and not creditors of the debtor company? They also argue that, if the answer
to this question is yes, the application judge erred in holding that this Plan, with its particular releases (which bar some
claims even in fraud), was fair and reasonable and therefore in sanctioning it under the CCAA.

Leave to Appeal

4          Because of the particular circumstances and urgency of these proceedings, the court agreed to collapse an oral
hearing for leave to appeal with the hearing of the appeal itself. At the outset of argument we encouraged counsel to
combine their submissions on both matters.

5      The proposed appeal raises issues of considerable importance to restructuring proceedings under the CCAA Canada-
wide. There are serious and arguable grounds of appeal and — given the expedited time-table — the appeal will not
unduly delay the progress of the proceedings. I am satisfied that the criteria for granting leave to appeal in CCAA
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proceedings, set out in such cases as Cineplex Odeon Corp., Re (2001), 24 C.B.R. (4th) 201 (Ont. C.A.), and Country
Style Food Services Inc., Re (2002), 158 O.A.C. 30 (Ont. C.A. [In Chambers]), are met. I would grant leave to appeal.

Appeal

6      For the reasons that follow, however, I would dismiss the appeal.

B. Facts

The Parties

7      The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the basis that it requires
them to grant releases to third party financial institutions against whom they say they have claims for relief arising out
of their purchase of ABCP Notes. Amongst them are an airline, a tour operator, a mining company, a wireless provider,
a pharmaceuticals retailer, and several holding companies and energy companies.

8      Each of the appellants has large sums invested in ABCP — in some cases, hundreds of millions of dollars. Nonetheless,
the collective holdings of the appellants — slightly over $1 billion — represent only a small fraction of the more than
$32 billion of ABCP involved in the restructuring.

9      The lead respondent is the Pan-Canadian Investors Committee which was responsible for the creation and negotiation
of the Plan on behalf of the creditors. Other respondents include various major international financial institutions, the
five largest Canadian banks, several trust companies, and some smaller holders of ABCP product. They participated in
the market in a number of different ways.

The ABCP Market

10      Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial instrument. It is primarily
a form of short-term investment — usually 30 to 90 days — typically with a low interest yield only slightly better than
that available through other short-term paper from a government or bank. It is said to be "asset backed" because the
cash that is used to purchase an ABCP Note is converted into a portfolio of financial assets or other asset interests that
in turn provide security for the repayment of the notes.

11      ABCP was often presented by those selling it as a safe investment, somewhat like a guaranteed investment certificate.

12      The Canadian market for ABCP is significant and administratively complex. As of August 2007, investors had
placed over $116 billion in Canadian ABCP. Investors range from individual pensioners to large institutional bodies.
On the selling and distribution end, numerous players are involved, including chartered banks, investment houses and
other financial institutions. Some of these players participated in multiple ways. The Plan in this proceeding relates
to approximately $32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the
preservation of the Canadian ABCP market.

13      As I understand it, prior to August 2007 when it was frozen, the ABCP market worked as follows.

14      Various corporations (the "Sponsors") would arrange for entities they control ("Conduits") to make ABCP Notes
available to be sold to investors through "Dealers" (banks and other investment dealers). Typically, ABCP was issued
by series and sometimes by classes within a series.

15          The cash from the purchase of the ABCP Notes was used to purchase assets which were held by trustees of
the Conduits ("Issuer Trustees") and which stood as security for repayment of the notes. Financial institutions that
sold or provided the Conduits with the assets that secured the ABCP are known as "Asset Providers". To help ensure
that investors would be able to redeem their notes, "Liquidity Providers" agreed to provide funds that could be drawn
upon to meet the demands of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity
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Providers. Many of these banks and financial institutions were also holders of ABCP Notes ("Noteholders"). The Asset
and Liquidity Providers held first charges on the assets.

16           When the market was working well, cash from the purchase of new ABCP Notes was also used to pay off
maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes over into new ones. As I will
explain, however, there was a potential underlying predicament with this scheme.

The Liquidity Crisis

17      The types of assets and asset interests acquired to "back" the ABCP Notes are varied and complex. They were
generally long-term assets such as residential mortgages, credit card receivables, auto loans, cash collateralized debt
obligations and derivative investments such as credit default swaps. Their particular characteristics do not matter for
the purpose of this appeal, but they shared a common feature that proved to be the Achilles heel of the ABCP market:
because of their long-term nature there was an inherent timing mismatch between the cash they generated and the cash
needed to repay maturing ABCP Notes.

18      When uncertainty began to spread through the ABCP marketplace in the summer of 2007, investors stopped buying
the ABCP product and existing Noteholders ceased to roll over their maturing notes. There was no cash to redeem those
notes. Although calls were made on the Liquidity Providers for payment, most of the Liquidity Providers declined to
fund the redemption of the notes, arguing that the conditions for liquidity funding had not been met in the circumstances.
Hence the "liquidity crisis" in the ABCP market.

19      The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors could not tell what assets
were backing their notes — partly because the ABCP Notes were often sold before or at the same time as the assets
backing them were acquired; partly because of the sheer complexity of certain of the underlying assets; and partly because
of assertions of confidentiality by those involved with the assets. As fears arising from the spreading U.S. sub-prime
mortgage crisis mushroomed, investors became increasingly concerned that their ABCP Notes may be supported by those
crumbling assets. For the reasons outlined above, however, they were unable to redeem their maturing ABCP Notes.

The Montreal Protocol

20          The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed prices. But it did
not. During the week of August 13, 2007, the ABCP market in Canada froze — the result of a standstill arrangement
orchestrated on the heels of the crisis by numerous market participants, including Asset Providers, Liquidity Providers,
Noteholders and other financial industry representatives. Under the standstill agreement — known as the Montréal
Protocol — the parties committed to restructuring the ABCP market with a view, as much as possible, to preserving the
value of the assets and of the notes.

21           The work of implementing the restructuring fell to the Pan-Canadian Investors Committee, an applicant in
the proceeding and respondent in the appeal. The Committee is composed of 17 financial and investment institutions,
including chartered banks, credit unions, a pension board, a Crown corporation, and a university board of governors.
All 17 members are themselves Noteholders; three of them also participated in the ABCP market in other capacities as
well. Between them, they hold about two thirds of the $32 billion of ABCP sought to be restructured in these proceedings.

22      Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the work of the Committee
and the restructuring process as a whole. His lengthy affidavit strongly informed the application judge's understanding
of the factual context, and our own. He was not cross-examined and his evidence is unchallenged.

23      Beginning in September 2007, the Committee worked to craft a plan that would preserve the value of the notes
and assets, satisfy the various stakeholders to the extent possible, and restore confidence in an important segment
of the Canadian financial marketplace. In March 2008, it and the other applicants sought CCAA protection for the
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ABCP debtors and the approval of a Plan that had been pre-negotiated with some, but not all, of those affected by the
misfortunes in the Canadian ABCP market.

The Plan

a) Plan Overview

24      Although the ABCP market involves many different players and kinds of assets, each with their own challenges,
the committee opted for a single plan. In Mr. Crawford's words, "all of the ABCP suffers from common problems that
are best addressed by a common solution." The Plan the Committee developed is highly complex and involves many
parties. In its essence, the Plan would convert the Noteholders' paper — which has been frozen and therefore effectively
worthless for many months — into new, long-term notes that would trade freely, but with a discounted face value. The
hope is that a strong secondary market for the notes will emerge in the long run.

25      The Plan aims to improve transparency by providing investors with detailed information about the assets supporting
their ABCP Notes. It also addresses the timing mismatch between the notes and the assets by adjusting the maturity
provisions and interest rates on the new notes. Further, the Plan adjusts some of the underlying credit default swap
contracts by increasing the thresholds for default triggering events; in this way, the likelihood of a forced liquidation
flowing from the credit default swap holder's prior security is reduced and, in turn, the risk for ABCP investors is
decreased.

26      Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two master asset vehicles
(MAV1 and MAV2). The pooling is designed to increase the collateral available and thus make the notes more secure.

27      The Plan does not apply to investors holding less than $1 million of notes. However, certain Dealers have agreed to
buy the ABCP of those of their customers holding less than the $1-million threshold, and to extend financial assistance
to these customers. Principal among these Dealers are National Bank and Canaccord, two of the respondent financial
institutions the appellants most object to releasing. The application judge found that these developments appeared to
be designed to secure votes in favour of the Plan by various Noteholders, and were apparently successful in doing so. If
the Plan is approved, they also provide considerable relief to the many small investors who find themselves unwittingly
caught in the ABDP collapse.

b) The Releases

28      This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases of third parties provided
for in Article 10.

29      The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Issuer Trustees, Liquidity
Providers, and other market participants — in Mr. Crawford's words, "virtually all participants in the Canadian ABCP
market" — from any liability associated with ABCP, with the exception of certain narrow claims relating to fraud.
For instance, under the Plan as approved, creditors will have to give up their claims against the Dealers who sold
them their ABCP Notes, including challenges to the way the Dealers characterized the ABCP and provided (or did
not provide) information about the ABCP. The claims against the proposed defendants are mainly in tort: negligence,
misrepresentation, negligent misrepresentation, failure to act prudently as a dealer/advisor, acting in conflict of interest,
and in a few cases fraud or potential fraud. There are also allegations of breach of fiduciary duty and claims for other
equitable relief.

30      The application judge found that, in general, the claims for damages include the face value of the Notes, plus
interest and additional penalties and damages.
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31      The releases, in effect, are part of a quid pro quo. Generally speaking, they are designed to compensate various
participants in the market for the contributions they would make to the restructuring. Those contributions under the
Plan include the requirements that:

a) Asset Providers assume an increased risk in their credit default swap contracts, disclose certain proprietary
information in relation to the assets, and provide below-cost financing for margin funding facilities that are
designed to make the notes more secure;

b) Sponsors — who in addition have cooperated with the Investors' Committee throughout the process,
including by sharing certain proprietary information — give up their existing contracts;

c) The Canadian banks provide below-cost financing for the margin funding facility and,

d) Other parties make other contributions under the Plan.

32      According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key participants, whose
participation is vital to the restructuring, have made comprehensive releases a condition for their participation."

The CCAA Proceedings to Date

33      On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA staying any proceedings
relating to the ABCP crisis and providing for a meeting of the Noteholders to vote on the proposed Plan. The meeting

was held on April 25 th . The vote was overwhelmingly in support of the Plan — 96% of the Noteholders voted in favour.
At the instance of certain Noteholders, and as requested by the application judge (who has supervised the proceedings
from the outset), the Monitor broke down the voting results according to those Noteholders who had worked on or
with the Investors' Committee to develop the Plan and those Noteholders who had not. Re-calculated on this basis the
results remained firmly in favour of the proposed Plan — 99% of those connected with the development of the Plan voted
positively, as did 80% of those Noteholders who had not been involved in its formulation.

34      The vote thus provided the Plan with the "double majority" approval — a majority of creditors representing two-
thirds in value of the claims — required under s. 6 of the CCAA.

35      Following the successful vote, the applicants sought court approval of the Plan under s. 6. Hearings were held
on May 12 and 13. On May 16, the application judge issued a brief endorsement in which he concluded that he did
not have sufficient facts to decide whether all the releases proposed in the Plan were authorized by the CCAA. While
the application judge was prepared to approve the releases of negligence claims, he was not prepared at that point to
sanction the release of fraud claims. Noting the urgency of the situation and the serious consequences that would result
from the Plan's failure, the application judge nevertheless directed the parties back to the bargaining table to try to work
out a claims process for addressing legitimate claims of fraud.

36      The result of this renegotiation was a "fraud carve-out" — an amendment to the Plan excluding certain fraud
claims from the Plan's releases. The carve-out did not encompass all possible claims of fraud, however. It was limited in
three key respects. First, it applied only to claims against ABCP Dealers. Secondly, it applied only to cases involving an
express fraudulent misrepresentation made with the intention to induce purchase and in circumstances where the person
making the representation knew it to be false. Thirdly, the carve-out limited available damages to the value of the notes,
minus any funds distributed as part of the Plan. The appellants argue vigorously that such a limited release respecting
fraud claims is unacceptable and should not have been sanctioned by the application judge.

37      A second sanction hearing — this time involving the amended Plan (with the fraud carve-out) — was held on June
3, 2008. Two days later, Campbell J. released his reasons for decision, approving and sanctioning the Plan on the basis
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both that he had jurisdiction to sanction a Plan calling for third-party releases and that the Plan including the third-
party releases in question here was fair and reasonable.

38      The appellants attack both of these determinations.

C. Law and Analysis

39      There are two principal questions for determination on this appeal:

1) As a matter of law, may a CCAA plan contain a release of claims against anyone other than the debtor
company or its directors?

2) If the answer to that question is yes, did the application judge err in the exercise of his discretion to sanction
the Plan as fair and reasonable given the nature of the releases called for under it?

(1) Legal Authority for the Releases

40      The standard of review on this first issue — whether, as a matter of law, a CCAA plan may contain third-party
releases — is correctness.

41      The appellants submit that a court has no jurisdiction or legal authority under the CCAA to sanction a plan that

imposes an obligation on creditors to give releases to third parties other than the directors of the debtor company. 1  The
requirement that objecting creditors release claims against third parties is illegal, they contend, because:

a) on a proper interpretation, the CCAA does not permit such releases;

b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to create such
authority because to do so would be contrary to the principle that Parliament did not intend to interfere with
private property rights or rights of action in the absence of clear statutory language to that effect;

c) the releases constitute an unconstitutional confiscation of private property that is within the exclusive domain
of the provinces under s. 92 of the Constitution Act, 1867;

d) the releases are invalid under Quebec rules of public order; and because

e) the prevailing jurisprudence supports these conclusions.

42      I would not give effect to any of these submissions.

Interpretation, "Gap Filling" and Inherent Jurisdiction

43          On a proper interpretation, in my view, the CCAA permits the inclusion of third party releases in a plan of
compromise or arrangement to be sanctioned by the court where those releases are reasonably connected to the proposed
restructuring. I am led to this conclusion by a combination of (a) the open-ended, flexible character of the CCAA itself,
(b) the broad nature of the term "compromise or arrangement" as used in the Act, and (c) the express statutory effect of
the "double-majority" vote and court sanction which render the plan binding on all creditors, including those unwilling to
accept certain portions of it. The first of these signals a flexible approach to the application of the Act in new and evolving
situations, an active judicial role in its application and interpretation, and a liberal approach to that interpretation. The
second provides the entrée to negotiations between the parties affected in the restructuring and furnishes them with the
ability to apply the broad scope of their ingenuity in fashioning the proposal. The latter afford necessary protection to
unwilling creditors who may be deprived of certain of their civil and property rights as a result of the process.

44      The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all that is permitted or
barred. Judges must therefore play a role in fleshing out the details of the statutory scheme. The scope of the Act and the
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powers of the court under it are not limitless. It is beyond controversy, however, that the CCAA is remedial legislation
to be liberally construed in accordance with the modern purposive approach to statutory interpretation. It is designed
to be a flexible instrument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross Society /
Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]). As Farley J.
noted in Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), at 111, "[t]he history of CCAA
law has been an evolution of judicial interpretation."

45      Much has been said, however, about the "evolution of judicial interpretation" and there is some controversy over
both the source and scope of that authority. Is the source of the court's authority statutory, discerned solely through
application of the principles of statutory interpretation, for example? Or does it rest in the court's ability to "fill in the
gaps" in legislation? Or in the court's inherent jurisdiction?

46      These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr. Janis Sarra in their
publication "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary

Power and Inherent Jurisdiction in Insolvency Matters," 2  and there was considerable argument on these issues before
the application judge and before us. While I generally agree with the authors' suggestion that the courts should adopt
a hierarchical approach in their resort to these interpretive tools — statutory interpretation, gap-filling, discretion and
inherent jurisdiction — it is not necessary in my view to go beyond the general principles of statutory interpretation
to resolve the issues on this appeal. Because I am satisfied that it is implicit in the language of the CCAA itself that
the court has authority to sanction plans incorporating third-party releases that are reasonably related to the proposed
restructuring, there is no "gap-filling" to be done and no need to fall back on inherent jurisdiction. In this respect, I take
a somewhat different approach than the application judge did.

47           The Supreme Court of Canada has affirmed generally — and in the insolvency context particularly — that
remedial statutes are to be interpreted liberally and in accordance with Professor Driedger's modern principle of statutory
interpretation. Driedger advocated that "the words of an Act are to be read in their entire context and in their grammatical
and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament":
Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.) at para. 21, quoting E.A. Driedger, Construction of Statutes,
2nd ed. (Toronto: Butterworths, 1983); Bell ExpressVu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at para. 26.

48          More broadly, I believe that the proper approach to the judicial interpretation and application of statutes —
particularly those like the CCAA that are skeletal in nature — is succinctly and accurately summarized by Jackson and
Sarra in their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to be construed. The plain meaning or textualist approach
has given way to a search for the object and goals of the statute and the intentionalist approach. This latter
approach makes use of the purposive approach and the mischief rule, including its codification under interpretation
statutes that every enactment is deemed remedial, and is to be given such fair, large and liberal construction and
interpretation as best ensures the attainment of its objects. This latter approach advocates reading the statute as a
whole and being mindful of Driedger's "one principle", that the words of the Act are to be read in their entire context,
in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament. It is important that courts first interpret the statute before them and exercise their authority
pursuant to the statute, before reaching for other tools in the judicial toolbox. Statutory interpretation using the
principles articulated above leaves room for gap-filling in the common law provinces and a consideration of purpose
in Québec as a manifestation of the judge's overall task of statutory interpretation. Finally, the jurisprudence in
relation to statutory interpretation demonstrates the fluidity inherent in the judge's task in seeking the objects of
the statute and the intention of the legislature.

49      I adopt these principles.
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50      The remedial purpose of the CCAA — as its title affirms — is to facilitate compromises or arrangements between
an insolvent debtor company and its creditors. In Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R.
(3d) 311 (B.C. C.A.) at 318, Gibbs J.A. summarized very concisely the purpose, object and scheme of the Act:

Almost inevitably, liquidation destroyed the shareholders' investment, yielded little by way of recovery to the
creditors, and exacerbated the social evil of devastating levels of unemployment. The government of the day sought,
through the C.C.A.A., to create a regime whereby the principals of the company and the creditors could be brought
together under the supervision of the court to attempt a reorganization or compromise or arrangement under which
the company could continue in business.

51         The CCAA was enacted in 1933 and was necessary — as the then Secretary of State noted in introducing the
Bill on First Reading — "because of the prevailing commercial and industrial depression" and the need to alleviate the
effects of business bankruptcies in that context: see the statement of the Hon. C.H. Cahan, Secretary of State, House of
Commons Debates (Hansard) (April 20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs
J.A. described as "the social evil of devastating levels of unemployment". Since then, courts have recognized that the
Act has a broader dimension than simply the direct relations between the debtor company and its creditors and that this
broader public dimension must be weighed in the balance together with the interests of those most directly affected: see,
for example, Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.), per Doherty J.A. in
dissent; Skydome Corp., Re (1998), 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range Mining Corp.,
Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial List]).

52      In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp. 306-307:

. . . [T]he Act was designed to serve a "broad constituency of investors, creditors and employees". 3  Because of that
"broad constituency" the court must, when considering applications brought under the Act, have regard not only to
the individuals and organizations directly affected by the application, but also to the wider public interest. [Emphasis
added.]

Application of the Principles of Interpretation

53      An interpretation of the CCAA that recognizes its broader socio-economic purposes and objects is apt in this
case. As the application judge pointed out, the restructuring underpins the financial viability of the Canadian ABCP
market itself.

54      The appellants argue that the application judge erred in taking this approach and in treating the Plan and the
proceedings as an attempt to restructure a financial market (the ABCP market) rather than simply the affairs between the
debtor corporations who caused the ABCP Notes to be issued and their creditors. The Act is designed, they say, only to
effect reorganizations between a corporate debtor and its creditors and not to attempt to restructure entire marketplaces.

55      This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a view of the purpose and
objects of the CCAA that is too narrow. Secondly, it overlooks the reality of the ABCP marketplace and the context of the
restructuring in question here. It may be true that, in their capacity as ABCP Dealers, the releasee financial institutions
are "third-parties" to the restructuring in the sense that they are not creditors of the debtor corporations. However, in
their capacities as Asset Providers and Liquidity Providers, they are not only creditors but they are prior secured creditors
to the Noteholders. Furthermore — as the application judge found — in these latter capacities they are making significant
contributions to the restructuring by "foregoing immediate rights to assets and ... providing real and tangible input for
the preservation and enhancement of the Notes" (para. 76). In this context, therefore, the application judge's remark at
para. 50 that the restructuring "involves the commitment and participation of all parties" in the ABCP market makes
sense, as do his earlier comments at paras. 48-49:
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Given the nature of the ABCP market and all of its participants, it is more appropriate to consider all Noteholders
as claimants and the object of the Plan to restore liquidity to the assets being the Notes themselves. The restoration
of the liquidity of the market necessitates the participation (including more tangible contribution by many) of all
Noteholders.

In these circumstances, it is unduly technical to classify the Issuer Trustees as debtors and the claims of the Noteholders
as between themselves and others as being those of third party creditors, although I recognize that the restructuring
structure of the CCAA requires the corporations as the vehicles for restructuring. [Emphasis added.]

56      The application judge did observe that "[t]he insolvency is of the ABCP market itself, the restructuring is that of
the market for such paper ..." (para. 50). He did so, however, to point out the uniqueness of the Plan before him and its
industry-wide significance and not to suggest that he need have no regard to the provisions of the CCAA permitting a
restructuring as between debtor and creditors. His focus was on the effect of the restructuring, a perfectly permissible
perspective, given the broad purpose and objects of the Act. This is apparent from his later references. For example,
in balancing the arguments against approving releases that might include aspects of fraud, he responded that "what is
at issue is a liquidity crisis that affects the ABCP market in Canada" (para. 125). In addition, in his reasoning on the
fair-and-reasonable issue, he stated at para. 142: "Apart from the Plan itself, there is a need to restore confidence in the
financial system in Canada and this Plan is a legitimate use of the CCAA to accomplish that goal."

57      I agree. I see no error on the part of the application judge in approaching the fairness assessment or the interpretation
issue with these considerations in mind. They provide the context in which the purpose, objects and scheme of the CCAA
are to be considered.

The Statutory Wording

58      Keeping in mind the interpretive principles outlined above, I turn now to a consideration of the provisions of
the CCAA. Where in the words of the statute is the court clothed with authority to approve a plan incorporating a
requirement for third-party releases? As summarized earlier, the answer to that question, in my view, is to be found in:

a) the skeletal nature of the CCAA;

b) Parliament's reliance upon the broad notions of "compromise" and "arrangement" to establish the framework
within which the parties may work to put forward a restructuring plan; and in

c) the creation of the statutory mechanism binding all creditors in classes to the compromise or arrangement
once it has surpassed the high "double majority" voting threshold and obtained court sanction as "fair and
reasonable".

Therein lies the expression of Parliament's intention to permit the parties to negotiate and vote on, and the court to
sanction, third-party releases relating to a restructuring.

59      Sections 4 and 6 of the CCAA state:

4. Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or
any class of them, the court may, on the application in a summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if
the court so determines, of the shareholders of the company, to be summoned in such manner as the court directs.

6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors, as the case may
be, present and voting either in person or by proxy at the meeting or meetings thereof respectively held pursuant
to sections 4 and 5, or either of those sections, agree to any compromise or arrangement either as proposed or as
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altered or modified at the meeting or meetings, the compromise or arrangement may be sanctioned by the court,
and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any such class of
creditors, whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a bankruptcy order has
been made under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding-
up and Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the company.

Compromise or Arrangement

60      While there may be little practical distinction between "compromise" and "arrangement" in many respects, the two
are not necessarily the same. "Arrangement" is broader than "compromise" and would appear to include any scheme for
reorganizing the affairs of the debtor: Houlden & Morawetz, Bankruptcy and Insolvency Law of Canada, loose-leaf, 3rd
ed., vol. 4 (Toronto: Thomson Carswell) at 10A-12.2, N§10. It has been said to be "a very wide and indefinite [word]":
Reference re Refund of Dues Paid under s.47 (f) of Timber Regulations in the Western Provinces, [1935] A.C. 184 (Canada
P.C.) at 197, affirming S.C.C. [1933] S.C.R. 616 (S.C.C.). See also, Guardian Assurance Co., Re, [1917] 1 Ch. 431 (Eng.
C.A.) at 448, 450; T&N Ltd., Re (2006), [2007] 1 All E.R. 851 (Eng. Ch. Div.).

61      The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the public
interest. Parliament wisely avoided attempting to anticipate the myriad of business deals that could evolve from the
fertile and creative minds of negotiators restructuring their financial affairs. It left the shape and details of those deals to
be worked out within the framework of the comprehensive and flexible concepts of a "compromise" and "arrangement."
I see no reason why a release in favour of a third party, negotiated as part of a package between a debtor and creditor
and reasonably relating to the proposed restructuring cannot fall within that framework.

62      A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") is a contract: Employers' Liability
Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] 1 S.C.R. 230 (S.C.C.) at 239; Society of Composers, Authors &
Music Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688 (Ont. C.A.) at para. 11. In my view, a compromise or
arrangement under the CCAA is directly analogous to a proposal for these purposes, and therefore is to be treated as
a contract between the debtor and its creditors. Consequently, parties are entitled to put anything into such a plan that
could lawfully be incorporated into any contract. See Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial
List]) at para. 6; Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.) at 518.

63      There is nothing to prevent a debtor and a creditor from including in a contract between them a term providing
that the creditor release a third party. The term is binding as between the debtor and creditor. In the CCAA context,
therefore, a plan of compromise or arrangement may propose that creditors agree to compromise claims against the
debtor and to release third parties, just as any debtor and creditor might agree to such a term in a contract between
them. Once the statutory mechanism regarding voter approval and court sanctioning has been complied with, the plan
— including the provision for releases — becomes binding on all creditors (including the dissenting minority).

64      T&N Ltd., Re, supra, is instructive in this regard. It is a rare example of a court focussing on and examining the
meaning and breadth of the term "arrangement". T&N and its associated companies were engaged in the manufacture,
distribution and sale of asbestos-containing products. They became the subject of many claims by former employees,
who had been exposed to asbestos dust in the course of their employment, and their dependents. The T&N companies
applied for protection under s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the scheme of the

CCAA — including the concepts of compromise or arrangement. 4

65      T&N carried employers' liability insurance. However, the employers' liability insurers (the "EL insurers") denied
coverage. This issue was litigated and ultimately resolved through the establishment of a multi-million pound fund
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against which the employees and their dependants (the "EL claimants") would assert their claims. In return, T&N's
former employees and dependants (the "EL claimants") agreed to forego any further claims against the EL insurers. This
settlement was incorporated into the plan of compromise and arrangement between the T&N companies and the EL
claimants that was voted on and put forward for court sanction.

66      Certain creditors argued that the court could not sanction the plan because it did not constitute a "compromise or
arrangement" between T&N and the EL claimants since it did not purport to affect rights as between them but only the EL
claimants' rights against the EL insurers. The Court rejected this argument. Richards J. adopted previous jurisprudence
— cited earlier in these reasons — to the effect that the word "arrangement" has a very broad meaning and that, while
both a compromise and an arrangement involve some "give and take", an arrangement need not involve a compromise
or be confined to a case of dispute or difficulty (paras. 46-51). He referred to what would be the equivalent of a solvent

arrangement under Canadian corporate legislation as an example. 5  Finally, he pointed out that the compromised rights
of the EL claimants against the EL insurers were not unconnected with the EL claimants' rights against the T&N
companies; the scheme of arrangement involving the EL insurers was "an integral part of a single proposal affecting all
the parties" (para. 52). He concluded his reasoning with these observations (para. 53):

In my judgment it is not a necessary element of an arrangement for the purposes of s 425 of the 1985 Act that it
should alter the rights existing between the company and the creditors or members with whom it is made. No doubt
in most cases it will alter those rights. But, provided that the context and content of the scheme are such as properly
to constitute an arrangement between the company and the members or creditors concerned, it will fall within s 425.
It is ... neither necessary nor desirable to attempt a definition of arrangement. The legislature has not done so. To
insist on an alteration of rights, or a termination of rights as in the case of schemes to effect takeovers or mergers,
is to impose a restriction which is neither warranted by the statutory language nor justified by the courts' approach
over many years to give the term its widest meaning. Nor is an arrangement necessarily outside the section, because its
effect is to alter the rights of creditors against another party or because such alteration could be achieved by a scheme
of arrangement with that party. [Emphasis added.]

67      I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were being asked to release
their claims against the EL insurers in exchange for a call on the fund. Here, the appellants are being required to release
their claims against certain financial third parties in exchange for what is anticipated to be an improved position for all
ABCP Noteholders, stemming from the contributions the financial third parties are making to the ABCP restructuring.
The situations are quite comparable.

The Binding Mechanism

68          Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand alone, however.
Effective insolvency restructurings would not be possible without a statutory mechanism to bind an unwilling minority
of creditors. Unanimity is frequently impossible in such situations. But the minority must be protected too. Parliament's
solution to this quandary was to permit a wide range of proposals to be negotiated and put forward (the compromise or
arrangement) and to bind all creditors by class to the terms of the plan, but to do so only where the proposal can gain

the support of the requisite "double majority" of votes 6  and obtain the sanction of the court on the basis that it is fair
and reasonable. In this way, the scheme of the CCAA supports the intention of Parliament to encourage a wide variety
of solutions to corporate insolvencies without unjustifiably overriding the rights of dissenting creditors.

The Required Nexus

69      In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of the debtor
company seeking to restructure and third parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do I think the fact that the releases may be "necessary" in the sense that the third parties
or the debtor may refuse to proceed without them, of itself, advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the fairness and reasonableness analysis).
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70      The release of the claim in question must be justified as part of the compromise or arrangement between the debtor
and its creditors. In short, there must be a reasonable connection between the third party claim being compromised in
the plan and the restructuring achieved by the plan to warrant inclusion of the third party release in the plan. This nexus
exists here, in my view.

71      In the course of his reasons, the application judge made the following findings, all of which are amply supported
on the record:

a) The parties to be released are necessary and essential to the restructuring of the debtor;

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a tangible and realistic way to
the Plan; and

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally.

72      Here, then — as was the case in T&N — there is a close connection between the claims being released and the
restructuring proposal. The tort claims arise out of the sale and distribution of the ABCP Notes and their collapse in
value, just as do the contractual claims of the creditors against the debtor companies. The purpose of the restructuring
is to stabilize and shore up the value of those notes in the long run. The third parties being released are making separate
contributions to enable those results to materialize. Those contributions are identified earlier, at para. 31 of these reasons.
The application judge found that the claims being released are not independent of or unrelated to the claims that the
Noteholders have against the debtor companies; they are closely connected to the value of the ABCP Notes and are
required for the Plan to succeed. At paras. 76-77 he said:

[76] I do not consider that the Plan in this case involves a change in relationship among creditors "that does not
directly involve the Company." Those who support the Plan and are to be released are "directly involved in the
Company" in the sense that many are foregoing immediate rights to assets and are providing real and tangible input
for the preservation and enhancement of the Notes. It would be unduly restrictive to suggest that the moving parties'
claims against released parties do not involve the Company, since the claims are directly related to the value of the
Notes. The value of the Notes is in this case the value of the Company.

[77] This Plan, as it deals with releases, doesn't change the relationship of the creditors apart from involving the
Company and its Notes.

73      I am satisfied that the wording of the CCAA — construed in light of the purpose, objects and scheme of the Act and
in accordance with the modern principles of statutory interpretation — supports the court's jurisdiction and authority
to sanction the Plan proposed here, including the contested third-party releases contained in it.

The Jurisprudence

74      Third party releases have become a frequent feature in Canadian restructurings since the decision of the Alberta
Court of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R. 201 (Alta. Q.B.), leave to appeal refused by
(2000), 266 A.R. 131 (Alta. C.A. [In Chambers]), and (2001), 293 A.R. 351 (note) (S.C.C.). In Muscletech Research &
Development Inc., Re (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.) Justice Ground remarked (para. 8):

[It] is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to compromise
claims against the Applicants and other parties against whom such claims or related claims are made.
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75      We were referred to at least a dozen court-approved CCAA plans from across the country that included broad
third-party releases. With the exception of Canadian Airlines Corp., Re, however, the releases in those restructurings —
including Muscletech Research & Development Inc., Re — were not opposed. The appellants argue that those cases are
wrongly decided, because the court simply does not have the authority to approve such releases.

76           In Canadian Airlines Corp., Re the releases in question were opposed, however. Paperny J. (as she then was)
concluded the court had jurisdiction to approve them and her decision is said to be the well-spring of the trend towards
third-party releases referred to above. Based on the foregoing analysis, I agree with her conclusion although for reasons
that differ from those cited by her.

77          Justice Paperny began her analysis of the release issue with the observation at para. 87 that "[p]rior to 1997,
the CCAA did not provide for compromises of claims against anyone other than the petitioning company." It will be
apparent from the analysis in these reasons that I do not accept that premise, notwithstanding the decision of the Quebec

Court of Appeal in Steinberg Inc. c. Michaud, 7  of which her comment may have been reflective. Paperny J.'s reference
to 1997 was a reference to the amendments of that year adding s. 5.1 to the CCAA, which provides for limited releases
in favour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced with the argument — dealt with
later in these reasons — that Parliament must not have intended to extend the authority to approve third-party releases
beyond the scope of this section. She chose to address this contention by concluding that, although the amendments
"[did] not authorize a release of claims against third parties other than directors, [they did] not prohibit such releases
either" (para. 92).

78        Respectfully, I would not adopt the interpretive principle that the CCAA permits releases because it does not
expressly prohibit them. Rather, as I explain in these reasons, I believe the open-ended CCAA permits third-party
releases that are reasonably related to the restructuring at issue because they are encompassed in the comprehensive terms
"compromise" and "arrangement" and because of the double-voting majority and court sanctioning statutory mechanism
that makes them binding on unwilling creditors.

79      The appellants rely on a number of authorities, which they submit support the proposition that the CCAA may not
be used to compromise claims as between anyone other than the debtor company and its creditors. Principal amongst
these are Steinberg Inc. c. Michaud, supra; NBD Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d) 514 (Ont. C.A.);
Pacific Coastal Airlines Ltd. v. Air Canada (2001), 19 B.L.R. (3d) 286 (B.C. S.C.); and Stelco Inc., Re (2005), 78 O.R. (3d)
241 (Ont. C.A.) ("Stelco I"). I do not think these cases assist the appellants, however. With the exception of Steinberg
Inc., they do not involve third party claims that were reasonably connected to the restructuring. As I shall explain, it is
my opinion that Steinberg Inc. does not express a correct view of the law, and I decline to follow it.

80      In Pacific Coastal Airlines Ltd., Tysoe J. made the following comment at para. 24:

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a company and a third
party, even if the company was also involved in the subject matter of the dispute. While issues between the debtor
company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA
proceeding to determine disputes between parties other than the debtor company.

81      This statement must be understood in its context, however. Pacific Coastal Airlines had been a regional carrier
for Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In the action in question it was seeking to
assert separate tort claims against Air Canada for contractual interference and inducing breach of contract in relation to
certain rights it had to the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought
to have the action dismissed on grounds of res judicata or issue estoppel because of the CCAA proceeding. Tysoe J.
rejected the argument.
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82      The facts in Pacific Coastal Airlines Ltd. are not analogous to the circumstances of this case, however. There is no
suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada was in any way connected to the
Canadian Airlines restructuring, even though Canadian — at a contractual level — may have had some involvement with
the particular dispute. Here, however, the disputes that are the subject-matter of the impugned releases are not simply
"disputes between parties other than the debtor company". They are closely connected to the disputes being resolved
between the debtor companies and their creditors and to the restructuring itself.

83      Nor is the decision of this Court in the NBD Bank, Canada case dispositive. It arose out of the financial collapse
of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced funds to Algoma allegedly on the
strength of misrepresentations by Algoma's Vice-President, James Melville. The plan of compromise and arrangement
that was sanctioned by Farley J. in the Algoma CCAA restructuring contained a clause releasing Algoma from all claims
creditors "may have had against Algoma or its directors, officers, employees and advisors." Mr. Melville was found liable
for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued that since the Bank was barred
from suing Algoma for misrepresentation by its officers, permitting it to pursue the same cause of action against him
personally would subvert the CCAA process — in short, he was personally protected by the CCAA release.

84          Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely particularly upon his
following observations at paras. 53-54:

53 In my view, the appellant has not demonstrated that allowing the respondent to pursue its claim against him
would undermine or subvert the purposes of the Act. As this court noted in Elan Corp. v. Comiskey (1990), 1 O.R.
(3d) 289 at 297, the CCAA is remedial legislation "intended to provide a structured environment for the negotiation
of compromises between a debtor company and its creditors for the benefit of both". It is a means of avoiding a
liquidation that may yield little for the creditors, especially unsecured creditors like the respondent, and the debtor
company shareholders. However, the appellant has not shown that allowing a creditor to continue an action against
an officer for negligent misrepresentation would erode the effectiveness of the Act.

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent
misrepresentation would contradict the policy of Parliament as demonstrated in recent amendments to the CCAA
and the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an arrangement or
proposal may include a term for compromise of certain types of claims against directors of the company except
claims that "are based on allegations of misrepresentations made by directors". L.W. Houlden and C.H. Morawetz,
the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p. 192 are of the
view that the policy behind the provision is to encourage directors of an insolvent corporation to remain in office
so that the affairs of the corporation can be reorganized. I can see no similar policy interest in barring an action
against an officer of the company who, prior to the insolvency, has misrepresented the financial affairs of the
corporation to its creditors. It may be necessary to permit the compromise of claims against the debtor corporation,
otherwise it may not be possible to successfully reorganize the corporation. The same considerations do not apply to
individual officers. Rather, it would seem to me that it would be contrary to good policy to immunize officers from
the consequences of their negligent statements which might otherwise be made in anticipation of being forgiven
under a subsequent corporate proposal or arrangement. [Footnote omitted.]

85      Once again, this statement must be assessed in context. Whether Justice Farley had the authority in the earlier
Algoma CCAA proceedings to sanction a plan that included third party releases was not under consideration at all.
What the Court was determining in NBD Bank, Canada was whether the release extended by its terms to protect a third
party. In fact, on its face, it does not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville
to rely upon the release did not subvert the purpose of the CCAA. As the application judge here observed, "there is little
factual similarity in NBD Bank, Canada to the facts now before the Court" (para. 71). Contrary to the facts of this case,
in NBD Bank, Canada the creditors had not agreed to grant a release to officers; they had not voted on such a release
and the court had not assessed the fairness and reasonableness of such a release as a term of a complex arrangement
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involving significant contributions by the beneficiaries of the release — as is the situation here. Thus, NBD Bank, Canada
is of little assistance in determining whether the court has authority to sanction a plan that calls for third party releases.

86      The appellants also rely upon the decision of this Court in Stelco I. There, the Court was dealing with the scope
of the CCAA in connection with a dispute over what were called the "Turnover Payments". Under an inter-creditor
agreement one group of creditors had subordinated their rights to another group and agreed to hold in trust and "turn
over" any proceeds received from Stelco until the senior group was paid in full. On a disputed classification motion,
the Subordinated Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley J.
refused to make such an order in the court below, stating:

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements between a company and its creditors.
There is no mention of this extending by statute to encompass a change of relationship among the creditors vis-à-
vis the creditors themselves and not directly involving the company. [Citations omitted; emphasis added.]

See Re Stelco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) at para. 7.

87      This Court upheld that decision. The legal relationship between each group of creditors and Stelco was the same,
albeit there were inter-creditor differences, and creditors were to be classified in accordance with their legal rights. In
addition, the need for timely classification and voting decisions in the CCAA process militated against enmeshing the
classification process in the vagaries of inter-corporate disputes. In short, the issues before the Court were quite different
from those raised on this appeal.

88           Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones). This Court
subsequently dealt with the same inter-creditor agreement on an appeal where the Subordinated Debt Holders argued
that the inter-creditor subordination provisions were beyond the reach of the CCAA and therefore that they were entitled
to a separate civil action to determine their rights under the agreement: Stelco Inc., Re (2006), 21 C.B.R. (5th) 157 (Ont.
C.A.) ("Stelco II"). The Court rejected that argument and held that where the creditors' rights amongst themselves were
sufficiently related to the debtor and its plan, they were properly brought within the scope of the CCAA plan. The Court
said (para. 11):

In [Stelco I] — the classification case — the court observed that it is not a proper use of a CCAA proceeding to
determine disputes between parties other than the debtor company ... [H]owever, the present case is not simply an
inter-creditor dispute that does not involve the debtor company; it is a dispute that is inextricably connected to the
restructuring process. [Emphasis added.]

89      The approach I would take to the disposition of this appeal is consistent with that view. As I have noted, the third
party releases here are very closely connected to the ABCP restructuring process.

90      Some of the appellants — particularly those represented by Mr. Woods — rely heavily upon the decision of the
Quebec Court of Appeal in Steinberg Inc. c. Michaud, supra. They say that it is determinative of the release issue. In
Steinberg, the Court held that the CCAA, as worded at the time, did not permit the release of directors of the debtor
corporation and that third-party releases were not within the purview of the Act. Deschamps J.A. (as she then was) said
(paras. 42, 54 and 58 — English translation):

[42] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the time of
the sanctioning, a plan of arrangement is not the appropriate forum to settle disputes other than the claims that are
the subject of the arrangement. In other words, one cannot, under the pretext of an absence of formal directives in
the Act, transform an arrangement into a potpourri.

. . . . .

[54] The Act offers the respondent a way to arrive at a compromise with is creditors. It does not go so far as to offer
an umbrella to all the persons within its orbit by permitting them to shelter themselves from any recourse.
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. . . . .

[58] The [CCAA] and the case law clearly do not permit extending the application of an arrangement to persons
other than the respondent and its creditors and, consequently, the plan should not have been sanctioned as is [that
is, including the releases of the directors].

91           Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized his view of the
consequences of extending the scope of the CCAA to third party releases in this fashion (para. 7):

In short, the Act will have become the Companies' and Their Officers and Employees Creditors Arrangement Act
— an awful mess — and likely not attain its purpose, which is to enable the company to survive in the face of its
creditors and through their will, and not in the face of the creditors of its officers. This is why I feel, just like my
colleague, that such a clause is contrary to the Act's mode of operation, contrary to its purposes and, for this reason,
is to be banned.

92         Justice Delisle, on the other hand, appears to have rejected the releases because of their broad nature — they
released directors from all claims, including those that were altogether unrelated to their corporate duties with the debtor
company — rather than because of a lack of authority to sanction under the Act. Indeed, he seems to have recognized
the wide range of circumstances that could be included within the term "compromise or arrangement". He is the only
one who addressed that term. At para. 90 he said:

The CCAA is drafted in general terms. It does not specify, among other things, what must be understood by
"compromise or arrangement". However, it may be inferred from the purpose of this [A]ct that these terms encompass
all that should enable the person who has recourse to it to fully dispose of his debts, both those that exist on the date
when he has recourse to the statute and those contingent on the insolvency in which he finds himself ... [Emphasis
added.]

93      The decision of the Court did not reflect a view that the terms of a compromise or arrangement should "encompass
all that should enable the person who has recourse to [the Act] to dispose of his debts ... and those contingent on the
insolvency in which he finds himself," however. On occasion such an outlook might embrace third parties other than the
debtor and its creditors in order to make the arrangement work. Nor would it be surprising that, in such circumstances,
the third parties might seek the protection of releases, or that the debtor might do so on their behalf. Thus, the perspective
adopted by the majority in Steinberg Inc., in my view, is too narrow, having regard to the language, purpose and objects
of the CCAA and the intention of Parliament. They made no attempt to consider and explain why a compromise or
arrangement could not include third-party releases. In addition, the decision appears to have been based, at least partly,
on a rejection of the use of contract-law concepts in analysing the Act — an approach inconsistent with the jurisprudence
referred to above.

94          Finally, the majority in Steinberg Inc. seems to have proceeded on the basis that the CCAA cannot interfere
with civil or property rights under Quebec law. Mr. Woods advanced this argument before this Court in his factum,
but did not press it in oral argument. Indeed, he conceded that if the Act encompasses the authority to sanction a plan
containing third-party releases — as I have concluded it does — the provisions of the CCAA, as valid federal insolvency
legislation, are paramount over provincial legislation. I shall return to the constitutional issues raised by the appellants
later in these reasons.

95      Accordingly, to the extent Steinberg Inc. stands for the proposition that the court does not have authority under the
CCAA to sanction a plan that incorporates third-party releases, I do not believe it to be a correct statement of the law
and I respectfully decline to follow it. The modern approach to interpretation of the Act in accordance with its nature
and purpose militates against a narrow interpretation and towards one that facilitates and encourages compromises
and arrangements. Had the majority in Steinberg Inc. considered the broad nature of the terms "compromise" and
"arrangement" and the jurisprudence I have referred to above, they might well have come to a different conclusion.
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The 1997 Amendments

96          Steinberg Inc. led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing specifically with
releases pertaining to directors of the debtor company. It states:

5.1(1) A compromise or arrangement made in respect of a debtor company may include in its terms provision for the
compromise of claims against directors of the company that arose before the commencement of proceedings under
this Act and that relate to the obligations of the company where the directors are by law liable in their capacity as
directors for the payment of such obligations.

Exception

(2) A provision for the compromise of claims against directors may not include claims that

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of wrongful or oppressive
conduct by directors.

Powers of court

(3) The court may declare that a claim against directors shall not be compromised if it is satisfied that the compromise
would not be fair and reasonable in the circumstances.

Resignation or removal of directors

(4) Where all of the directors have resigned or have been removed by the shareholders without replacement, any
person who manages or supervises the management of the business and affairs of the debtor company shall be
deemed to be a director for the purposes of this section.

1997, c. 12, s. 122.

97      Perhaps the appellants' strongest argument is that these amendments confirm a prior lack of authority in the court
to sanction a plan including third party releases. If the power existed, why would Parliament feel it necessary to add an
amendment specifically permitting such releases (subject to the exceptions indicated) in favour of directors? Expressio
unius est exclusio alterius, is the Latin maxim sometimes relied on to articulate the principle of interpretation implied in
that question: to express or include one thing implies the exclusion of the other.

98      The maxim is not helpful in these circumstances, however. The reality is that there may be another explanation

why Parliament acted as it did. As one commentator has noted: 8

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate, because it is simply not
true, generally, that the mere express conferral of a right or privilege in one kind of situation implies the denial of
the equivalent right or privilege in other kinds. Sometimes it does and sometimes its does not, and whether it does
or does not depends on the particular circumstances of context. Without contextual support, therefore there is not
even a mild presumption here. Accordingly, the maxim is at best a description, after the fact, of what the court has
discovered from context.

99      As I have said, the 1997 amendments to the CCAA providing for releases in favour of directors of debtor companies
in limited circumstances were a response to the decision of the Quebec Court of Appeal in Steinberg Inc.. A similar
amendment was made with respect to proposals in the BIA at the same time. The rationale behind these amendments
was to encourage directors of an insolvent company to remain in office during a restructuring, rather than resign. The
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assumption was that by remaining in office the directors would provide some stability while the affairs of the company
were being reorganized: see Houlden & Morawetz, vol.1, supra, at 2-144, E§11A; Royal Penfield Inc., Re, [2003] R.J.Q.
2157 (C.S. Que.) at paras. 44-46.

100      Parliament thus had a particular focus and a particular purpose in enacting the 1997 amendments to the CCAA
and the BIA. While there is some merit in the appellants' argument on this point, at the end of the day I do not accept
that Parliament intended to signal by its enactment of s. 5.1 that it was depriving the court of authority to sanction plans
of compromise or arrangement in all circumstances where they incorporate third party releases in favour of anyone other
than the debtor's directors. For the reasons articulated above, I am satisfied that the court does have the authority to do
so. Whether it sanctions the plan is a matter for the fairness hearing.

The Deprivation of Proprietary Rights

101      Mr. Shapray very effectively led the appellants' argument that legislation must not be construed so as to interfere
with or prejudice established contractual or proprietary rights — including the right to bring an action — in the absence

of a clear indication of legislative intention to that effect: Halsbury's Laws of England, 4 th  ed. reissue, vol. 44 (1)

(London: Butterworths, 1995) at paras. 1438, 1464 and 1467; Driedger, 2 nd  ed., supra, at 183; Ruth Sullivan, Sullivan

and Driedger on the Construction of Statutes, 4 th  ed., (Markham: Butterworths, 2002) at 399. I accept the importance of
this principle. For the reasons I have explained, however, I am satisfied that Parliament's intention to clothe the court
with authority to consider and sanction a plan that contains third party releases is expressed with sufficient clarity in
the "compromise or arrangement" language of the CCAA coupled with the statutory voting and sanctioning mechanism
making the provisions of the plan binding on all creditors. This is not a situation of impermissible "gap-filling" in the
case of legislation severely affecting property rights; it is a question of finding meaning in the language of the Act itself.
I would therefore not give effect to the appellants' submissions in this regard.

The Division of Powers and Paramountcy

102          Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the compromise of
claims as between solvent creditors of the debtor company and solvent third parties to the proceeding is constitutionally
impermissible. They say that under the guise of the federal insolvency power pursuant to s. 91(21) of the Constitution
Act, 1867, this approach would improperly affect the rights of civil claimants to assert their causes of action, a provincial
matter falling within s. 92(13), and contravene the rules of public order pursuant to the Civil Code of Quebec.

103      I do not accept these submissions. It has long been established that the CCAA is valid federal legislation under the
federal insolvency power: Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (S.C.C.). As
the Supreme Court confirmed in that case (p. 661), citing Viscount Cave L.C. in Quebec (Attorney General) v. Bélanger
(Trustee of), [1928] A.C. 187 (Canada P.C.), "the exclusive legislative authority to deal with all matters within the domain
of bankruptcy and insolvency is vested in Parliament." Chief Justice Duff elaborated:

Matters normally constituting part of a bankruptcy scheme but not in their essence matters of bankruptcy and
insolvency may, of course, from another point of view and in another aspect be dealt with by a provincial legislature;
but, when treated as matters pertaining to bankruptcy and insolvency, they clearly fall within the legislative authority
of the Dominion.

104      That is exactly the case here. The power to sanction a plan of compromise or arrangement that contains third-
party releases of the type opposed by the appellants is embedded in the wording of the CCAA. The fact that this may
interfere with a claimant's right to pursue a civil action — normally a matter of provincial concern — or trump Quebec
rules of public order is constitutionally immaterial. The CCAA is a valid exercise of federal power. Provided the matter in
question falls within the legislation directly or as necessarily incidental to the exercise of that power, the CCAA governs.
To the extent that its provisions are inconsistent with provincial legislation, the federal legislation is paramount. Mr.
Woods properly conceded this during argument.
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Conclusion With Respect to Legal Authority

105      For all of the foregoing reasons, then, I conclude that the application judge had the jurisdiction and legal authority
to sanction the Plan as put forward.

(2) The Plan is "Fair and Reasonable"

106          The second major attack on the application judge's decision is that he erred in finding that the Plan is "fair
and reasonable" and in sanctioning it on that basis. This attack is centred on the nature of the third-party releases
contemplated and, in particular, on the fact that they will permit the release of some claims based in fraud.

107      Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed fact and law, and one
on which the application judge exercises a large measure of discretion. The standard of review on this issue is therefore
one of deference. In the absence of a demonstrable error an appellate court will not interfere: see Ravelston Corp., Re
(2007), 31 C.B.R. (5th) 233 (Ont. C.A. [In Chambers]).

108      I would not interfere with the application judge's decision in this regard. While the notion of releases in favour
of third parties — including leading Canadian financial institutions — that extend to claims of fraud is distasteful, there
is no legal impediment to the inclusion of a release for claims based in fraud in a plan of compromise or arrangement.
The application judge had been living with and supervising the ABCP restructuring from its outset. He was intimately
attuned to its dynamics. In the end he concluded that the benefits of the Plan to the creditors as a whole, and to the debtor
companies, outweighed the negative aspects of compelling the unwilling appellants to execute the releases as finally put
forward.

109      The application judge was concerned about the inclusion of fraud in the contemplated releases and at the May
hearing adjourned the final disposition of the sanctioning hearing in an effort to encourage the parties to negotiate a
resolution. The result was the "fraud carve-out" referred to earlier in these reasons.

110      The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i) applies only to
ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive damages, for example), (iii) defines
"fraud" narrowly, excluding many rights that would be protected by common law, equity and the Quebec concept of
public order, and (iv) limits claims to representations made directly to Noteholders. The appellants submit it is contrary
to public policy to sanction a plan containing such a limited restriction on the type of fraud claims that may be pursued
against the third parties.

111      The law does not condone fraud. It is the most serious kind of civil claim. There is therefore some force to the
appellants' submission. On the other hand, as noted, there is no legal impediment to granting the release of an antecedent
claim in fraud, provided the claim is in the contemplation of the parties to the release at the time it is given: Fotinis
Restaurant Corp. v. White Spot Ltd (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at paras. 9 and 18. There may
be disputes about the scope or extent of what is released, but parties are entitled to settle allegations of fraud in civil
proceedings — the claims here all being untested allegations of fraud — and to include releases of such claims as part
of that settlement.

112           The application judge was alive to the merits of the appellants' submissions. He was satisfied in the end,
however, that the need "to avoid the potential cascade of litigation that ... would result if a broader 'carve out' were to
be allowed" (para. 113) outweighed the negative aspects of approving releases with the narrower carve-out provision.
Implementation of the Plan, in his view, would work to the overall greater benefit of the Noteholders as a whole. I can
find no error in principle in the exercise of his discretion in arriving at this decision. It was his call to make.

113      At para. 71 above I recited a number of factual findings the application judge made in concluding that approval
of the Plan was within his jurisdiction under the CCAA and that it was fair and reasonable. For convenience, I reiterate
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them here — with two additional findings — because they provide an important foundation for his analysis concerning
the fairness and reasonableness of the Plan. The application judge found that:

a) The parties to be released are necessary and essential to the restructuring of the debtor;

b) The claims to be released are rationally related to the purpose of the Plan and necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a tangible and realistic way
to the Plan;

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally;

f) The voting creditors who have approved the Plan did so with knowledge of the nature and effect of the
releases; and that,

g) The releases are fair and reasonable and not overly broad or offensive to public policy.

114      These findings are all supported on the record. Contrary to the submission of some of the appellants, they do not
constitute a new and hitherto untried "test" for the sanctioning of a plan under the CCAA. They simply represent findings
of fact and inferences on the part of the application judge that underpin his conclusions on jurisdiction and fairness.

115          The appellants all contend that the obligation to release the third parties from claims in fraud, tort, breach
of fiduciary duty, etc. is confiscatory and amounts to a requirement that they — as individual creditors — make the
equivalent of a greater financial contribution to the Plan. In his usual lively fashion, Mr. Sternberg asked us the same
rhetorical question he posed to the application judge. As he put it, how could the court countenance the compromise of
what in the future might turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several
appellants complain that the proposed Plan is unfair to them because they will make very little additional recovery if
the Plan goes forward, but will be required to forfeit a cause of action against third-party financial institutions that may
yield them significant recovery. Others protest that they are being treated unequally because they are ineligible for relief
programs that Liquidity Providers such as Canaccord have made available to other smaller investors.

116      All of these arguments are persuasive to varying degrees when considered in isolation. The application judge
did not have that luxury, however. He was required to consider the circumstances of the restructuring as a whole,
including the reality that many of the financial institutions were not only acting as Dealers or brokers of the ABCP
Notes (with the impugned releases relating to the financial institutions in these capacities, for the most part) but also
as Asset and Liquidity Providers (with the financial institutions making significant contributions to the restructuring
in these capacities).

117      In insolvency restructuring proceedings almost everyone loses something. To the extent that creditors are required
to compromise their claims, it can always be proclaimed that their rights are being unfairly confiscated and that they
are being called upon to make the equivalent of a further financial contribution to the compromise or arrangement.
Judges have observed on a number of occasions that CCAA proceedings involve "a balancing of prejudices," inasmuch
as everyone is adversely affected in some fashion.

118      Here, the debtor corporations being restructured represent the issuers of the more than $32 billion in non-bank
sponsored ABCP Notes. The proposed compromise and arrangement affects that entire segment of the ABCP market
and the financial markets as a whole. In that respect, the application judge was correct in adverting to the importance
of the restructuring to the resolution of the ABCP liquidity crisis and to the need to restore confidence in the financial
system in Canada. He was required to consider and balance the interests of all Noteholders, not just the interests of the
appellants, whose notes represent only about 3% of that total. That is what he did.
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119      The application judge noted at para. 126 that the Plan represented "a reasonable balance between benefit to all
Noteholders and enhanced recovery for those who can make out specific claims in fraud" within the fraud carve-out
provisions of the releases. He also recognized at para. 134 that:

No Plan of this size and complexity could be expected to satisfy all affected by it. The size of the majority who have
approved it is testament to its overall fairness. No plan to address a crisis of this magnitude can work perfect equity
among all stakeholders.

120      In my view we ought not to interfere with his decision that the Plan is fair and reasonable in all the circumstances.

D. Disposition

121          For the foregoing reasons, I would grant leave to appeal from the decision of Justice Campbell, but dismiss
the appeal.

J.I. Laskin J.A.:

I agree.

E.A. Cronk J.A.:

I agree.

Schedule A — Conduits

Apollo Trust

Apsley Trust

Aria Trust

Aurora Trust

Comet Trust

Encore Trust

Gemini Trust

Ironstone Trust

MMAI-I Trust

Newshore Canadian Trust

Opus Trust

Planet Trust

Rocket Trust

Selkirk Funding Trust

Silverstone Trust



ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 ONCA 587, 2008...

2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 27

Slate Trust

Structured Asset Trust

Structured Investment Trust III

Symphony Trust

Whitehall Trust

Schedule B — Applicants

ATB Financial

Caisse de dépôt et placement du Québec

Canaccord Capital Corporation

Canada Mortgage and Housing Corporation

Canada Post Corporation

Credit Union Central Alberta Limited

Credit Union Central of BC

Credit Union Central of Canada

Credit Union Central of Ontario

Credit Union Central of Saskatchewan

Desjardins Group

Magna International Inc.

National Bank of Canada/National Bank Financial Inc.

NAV Canada

Northwater Capital Management Inc.

Public Sector Pension Investment Board

The Governors of the University of Alberta

Schedule A — Counsel

1) Benjamin Zarnett and Frederick L. Myers for the Pan-Canadian Investors Committee

2) Aubrey E. Kauffman and Stuart Brotman for 4446372 Canada Inc. and 6932819 Canada Inc.

3) Peter F.C. Howard and Samaneh Hosseini for Bank of America N.A.; Citibank N.A.; Citibank Canada, in
its capacity as Credit Derivative Swap Counterparty and not in any other capacity; Deutsche Bank AG; HSBC
Bank Canada; HSBC Bank USA, National Association; Merrill Lynch International; Merill Lynch Capital
Services, Inc.; Swiss Re Financial Products Corporation; and UBS AG
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4) Kenneth T. Rosenberg, Lily Harmer and Max Starnino for Jura Energy Corporation and Redcorp Ventures
Ltd.

5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals)

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and Pricewaterhouse Coopers Inc., in its
capacity as Financial Advisor

7) Mario J. Forte for Caisse de Dépôt et Placement du Québec

8) John B. Laskin for National Bank Financial Inc. and National Bank of Canada

9) Thomas McRae and Arthur O. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al)

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd.

11) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO, CIBC RBC, Bank of Nova
Scotia and T.D. Bank

12) Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust Company of Canada and BNY
Trust Company of Canada, as Indenture Trustees

13) Usman Sheikh for Coventree Capital Inc.

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners Ltd. and Hy Bloom
Inc. and Cardacian Mortgage Services Inc.

15) Neil C. Saxe for Dominion Bond Rating Service

16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air Transat A.T. Inc., Transat Tours
Canada Inc., The Jean Coutu Group (PJC) Inc., Aéroports de Montréal, Aéroports de Montréal Capital Inc.,
Pomerleau Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence Métropolitaine de Transport (AMT), Giro
Inc., Vêtements de sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP

17) Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd., Sabre
Energy Ltd., Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and Standard Energy Ltd.

18) R. Graham Phoenix for Metcalfe & Mansfield Alternative Investments II Corp., Metcalfe & Mansfield
Alternative Investments III Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe &
Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alternative Investments XII Corp., Quanto
Financial Corporation and Metcalfe & Mansfield Capital Corp.

Application granted; appeal dismissed.

Footnotes

* Leave to appeal refused at ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 CarswellOnt
5432, 2008 CarswellOnt 5433 (S.C.C.).

1 Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in certain circumstances.

2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of
Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" in Sarra, ed., Annual Review
of Insolvency Law, 2007 (Vancouver: Thomson Carswell, 2007).
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3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320.

4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear that the CCAA
is patterned after the predecessor provisions of s. 425 of the Companies Act 1985 (U.K.): see House of Commons Debates
(Hansard), supra.

5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business Corporations Act, R.S.O. 1990, c. B.16,
s. 182.

6 A majority in number representing two-thirds in value of the creditors (s. 6)

7 Steinberg Inc.  was originally reported in French: Steinberg Inc. c. Michaud, [1993] R.J.Q. 1684 (C.A. Que.). All paragraph
references to Steinberg Inc.  in this judgment are from the unofficial English translation available at 1993 CarswellQue 2055
(C.A. Que.)

8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp.234-235, cited in Bryan A. Garner, ed., Black's
Law Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004) at 621.
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