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PART I - NATURE OF THE MOTION

l This factum is filed in supporl of a motion brought by Jack Cooper Ventures Inc. ("JCV")

in its capacity as the foreign representative of JCV and the 18 other debtors in possession that

recently filed voluntary petitions forrelief pursuant to Chapter 11 of the U.S. Bankruptcy Code

(collectively, the "Chapter 11 Debtors", and with their other non-debtor affiliates, the "JC

Group").

2. This motion seeks Orders pursuant to sections 46 through 49 of the Companies' Creditors

Arrcmgentent Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") for, among other things



')

(a) recognition of the Chapter 1 1 Cases (defined below) as foreign main proceedings
pursuant to Part IV of the CCAA;

(b) recognition of certain First Day Orders (defined below);

(c) the appointment of Alvarez & Marsal Canada Inc. ("A.&M") as Infonnation Officer
(defined below) in these proceedings; and

(d) the granting of the Administration Charge and the DIP Charges (all as defined
below).

3. The Chapter 11 Debtors require this urgent relief to maintain operations going forward,

enabling them to restructure their business. Immediate access to liquidity is critical to maximize

the likelihood of a successful restructuring. Without relief frorn this Court, a resttucturing cannot

be effected and a liquidation of the Chapter 1 I Debtors is the likely result - significantly

dirninishing recoveries for all stakeholders, including the JC Canada Group's creditors.

4. If a restructuring is implernented, it is anticipated that the JC Group, including the JC

Canada Group, will continue as a going concern, resulting in, among other things, the continued

ernploymênt of approximately 181 Canadian employees and Owner/Operators. In addition, it is

anticipated that trade creditors, custorners, landlords and other third party stakeholders will benefit

from the continued operation of the JC Canada Group's business.l

PART II - THE FACTS

5. The JC Group is a leading provider of finished vehicle logistics in North America for both

new and used vehicles, as well as a provider of logistical services in select non-automotive

markets. The JC Group is divided into two segments: a transporl segment and a diversified asset-

light logistics segment.2

Capitaßzed terms used herein and not otherwise defined shall have the rneaning given to thenr in the Affidavit of
Greg R. May, swonr August 8, 2019 (the "May Affidavit"). Application Record, Tab 2. All dollar references
herein are in U.S. dollars unless otherwise specifìed.
May Affidavit at para 12.
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6. The JC Group's transport segment delivels finished vehicles from rnanufacturing plants,

vehicle distribution centers, and seaports to new vehicle dealerships. The JC Group's customers in

the transpofi segment are primarily major domestic and foreign original equiprnent rnanufacturers,

including GM, Ford and Toyota. Under written contracts, the JC Groups has served GM since

1928, Toyota since 1979 and Forcl since 1992.|n 2018, the JC Group transportecl over 2.5 million

fìnished vehicles and generated operating revenue of $540.7 rnillion relating to the transport

segment. The JC Canada Group accounted for approximately $30.41 of that gross revenue.3

7 . The diversified asset-light logistics segment provides a wide range of asset-light services.

to the previously owned vehicle market, including vehicle inspections and other technical services.

The logistics segment's customers include fleet ownership companies, remarketers, dealers,

auctioneers, and relocation-management companies. For the year ended December 37,2018, the

logistics segment generated operating revenues of approxirnately $55.9 million.a

A. The Chapter 11 Cases

8. On August 6,2019 (the "Petition Date"), each of the Chapter 1l Debtors fìled voluntary

petitions for relief (the "Petitions") pursuant to Chapter I 1 of the U.S. Bankruptcy Code with the

United States Bankruptcy Court for the Northem District of Georgia (the "U.S. Court").s First day

motions (the "First Day Motions") were also filed on August 6,2019. On August 8,2019, the

U.S. Court heard the First Day Motions,6 and on August 8,2019 the U.S. entered interirn or fìnal

May Affidavit at paras 13,14 & 16.
May Affidavit at para 15.

MayAffidavit at para 5. Copies of the Petitions are attached to the affidavit of Waleed Malik, swom August 8,

2019, Application Record, Tab 3 [Malik Affidavit]. The cases comrnenced by the Chapter I I Debtors in the U.S.
Court are referred to in this Factum as the "Chaptcr ll Cases''.
May AfTdavit at para 8. Copies of the Filst Day Motions are attached to the Malik Afïdavit.
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orders in respect of these First Day Motions as set out in the May Affidavit (collectively, the "First

Day Orders").7

B. The Chapter 11 Debtors

9. All of the Chapter 11 Debtors operate on an integrated basis and are incorporated or

established under the laws of the United States with the exception of the JC Canada Group, which

is comprised of Jack Cooper Transport Canada ("JC Canada") and its subsidiaries, Jack Cooper

Canada GP I Inc. ("GPl"), Jack Cooper Canada GP 2 Inc. ("GPz"), Jack Cooper Canada 1

Lirnited Partnership ("LPl"), and Jack Cooper Canada 2 Limited Partnership ("LP2").8

C. Non-Debtor Affiliates

10. The Chapter 11 Debtors have several affiliates that are not part of the Chapter 11 Cases

(the "Non-Debtor Affiliates"). None of the Non-Debtor Affiliates are liable for any of the Chapter

11 Debtors' outstanding funded debt obligations e

D. JC Canada Group

I l. On a standalone basis, the JC Canada Group is not profitable. The JC Canada Group only

remains cash flow positive because the U.S. Chapter l1 Debtors provide all back office and

overhead services to the JC Canada Group. As at June 30, 2019, the JC Canada Group owed

intercompany debts of almost $17 million to its U.S. affiliates.r0

t Muy Affidavit at para 9. Copies of the First Day Orders are attached to the Malik Affidavit.
* Muy Affidavit at para 18.
o Muy Affìdavit at paras 20-21 .

'n Mry AfÏdavit at. para 23.
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(a) Assets and Liabilities

12. As of June 30,2079, the JC Canada Group had total assets of $8,869,7 5l and total liabilities

of$19,103,505.rI

(b) Operations in Canada

13. The JC Canada Group currently operates a total of 1l trucking terminals in Canada,

providing transport segment services to custorners of the JC Group throughout Canada such as

Ford, GM, Kia and Hyundai. The JC Canada Group does not operate or provide any services in

the JC Group's diversified asset-light logistics segtnent.r2

(c) Employees

14. The JC Canada Group ernploys approximately 181 employees, all of whom are resident in

Canada. Included in the approximately l8l ernployees of JC Canada Group are approxirnately 15

contractors (the "Owners/Operators") retained by GP1 in Westem Canada to provide over-the-

road logistical seruices to GP1 using vehicles owned and operated by the Owner/Operator.l3

(d) The JC Canada Group's Integrated Operations with U.S.

15. The JC Canada Group is entirely dependent on and integrated with the U.S. operations.

The JC Canada Group would not be able to function independently without the corporate functions

performed by the Chapter 1 I Debtors in the U.S. 14

2

3

4

May Affidavit at para 25.
May Affìdavit at para 35-36 &" 39-40
May Affidavit at paras 21 -28.
May Affidavit at para 81.
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E. Chapter 11 Debtors' Prepetition Capital Structure and Indebtedness

16. The Chapter I 1 Debtors' prepetition capital structure consists of outstanding funded-debt

obligations in the aggregate principal arnount of $575.4 million, including:rs

ABL Facility An $85 million senior secured revolving credit facility by
and between Jack Cooper Holdings Corp. and certain of its
subsidiaries, Wells Fargo Capital Finance, LLC as lead

affanger, sole bookrunner and administrative agent and the
lenders party thereto (the "ABL Lenders").

Cerberus Senior Secured
Tenn Loan

A $ 196 million senior secured tenn loan due 2023 by and

between Jack Cooper Ventures, Inc., Cerberus Business
Finance Agency ("Cerberus"), LLC as agent for and on
behalf of the lender parties thereto.

1.5 Lien Tenn Loan A $41 rnillion junior secured tenn loan facility due2024by
and between JCV and Wilmington Trust, National
Association, as agent for and on behalf of the lenders parly
thereto (the "1.5 Lien Term Loan Lender").

Second Lien Tenn Loanì6 A $261.1 million junior secured tenn loan facility due2024
between JCV and Wihnington Trust, National Association,
as agent for and on behalf of the lenders party thereto (the
"Second Lien Term Loan Lender" and, together with the
1.5 Lien Tenn Loan Lender, the "Junior Term Loan
Lenders").

l7 . The ABL Facility includes a Canadian sub-facility that pennits JC Canada, LP 1 and LPZ

(the "Canadian Borrowers") to borrow up to $5 million. As of the Petition Date, there were no

outstanding borowings under the Canadian sub-facility. The Canadian Borrowers have not

guaranteed or otherwise granted security for the obligations of tlie U.S. loan parties under the ABL

t5 May Affìdavit at para 47 .

-fogether with the Cerberus Senior Secured l-emr Loan and the 1.5 Lien Term Loan. the "Prepetition Terrn [,otn
Facili ties".
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Facility.The JC Canada Group is not a bonower or guarantor under any of the prepetition term

loan facilities.lT

(a) JC Canada Group Trade Debt

18. Based on the JC Canada Group's books and records, as at the Filing Date, approximately

$850,000 is owed to unsecured trade creditors, including approximately 5400,000 owing to the

Load Broker Parties and other critical vendors. The Chapter 1 1 Debtors are seeking relief to pay

the Load Broker Parlies and other critical vendors during these Chapter 11 Cases.18

F. Recent Events

19. The Chapter 1 1 Debtors' need to restructure is primarily driven by declining revenues over

the past several years, unsustainable obligations related to legacy liabilities from certain

rnultiernployer pension plans and collective bargaining agreements in the United States, and a

capital structure that can no longer be sustained in the face of these challenges.le

G. Restructuring Efforts and Path Forward

20. With numerous existing defaults, debt service obligations under the ABL Facility and

Prepetition Tenn Loan Facilities in excess of approximately $13 million within the next six

months, complete reliance on the ABL Facility to fund day-to-day operations, and no ability to

obtain bridge hnancing or otherwise refinance the ABL Facilìty or the tenn loans, the Chapter 1 1

Debtors do not have the ability to continue operating as a going cor.ìcen1 absent Chapter 1 I relief.2O

1

tì

I
1

May Affidavit at paras 50-5 I & 53

May Affìdavit at para 58.
May Affidavit at para 60.
May Affidavit at para 69.
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Cerberus and the Junior Term Loan Lenders regarding the Chapter 11 Debtors' strategic

alternatives and potential transaction structures. The Chapter 11 Debtors detennined that building

consensus to irnplement a pre-negotiated transaction would require the Junior Tenn Loan Lenders

to equitize the Junior Term Loans through a credit bid for the Chapter I I Debtors' assets.2l

22. After extensive negotiations beginning in April 2019, Cerberus, Wells Fargo and the Junior

Tenn Loan Lenders indicated that they would support a transaction involving a sale pursuant to

section 363 of the U.S. Bankruptcy Code of all or substantially all of the Chapter I I Debtors' assets

to a newly formed entity to carry on the Chapter 11 Debtors' business. The Chapter I 1 Debtors

concunently engaged in negotiations with various U.S. pension plans in which the Chapter 11

Debtors' participate, including the Central States, Soutl-reast and Southwest Areas Pension Fund,

to reach agreement on ceftain forms of pension relief and work rule rnodifications. The Chapter

11 Debtors also engaged with union leadership in the United States regarding proposed

modifications to their collective bargaining agreements.22

23. The ongoing negotiations between the Chapter 1 1 Debtors, Cerberus, and the Junior Tenn

Loan Lenders culminated in an agreement being reached to effect a transaction that would result

in a going-concern sale of substantially all of the Chapter 1 I Debtors' assets to a newly fonned

entity fonned by or on behalf of an investment vehicle affiliated with the Junior Term Loan

Lenders pursuant to a credit bid under section 363(b) of the Bankruptcy Code, subject to higher or

better offers.23

t' Muy AfTdavit ar paru J0)2 May AfTdavit at para 73
2.ì May Afïìdavit at para 74
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PART III -THE ISSUES

24. The issues to be determined on this motion are:

(a) Are the Chapter 11 Cases "foreign main proceedings" pursuant to Part IV of the
CCAA?

(b) If so, are the Chapter 1l Debtors entitled to the relief sought, including,

(i) Granting the Stay of Proceedings;

(ii) Recognition of certain First Day Orders, including the Interirn DIP Order;

(iii) Appointrnent of A&M as Infonnation Officer; and

(iv) Granting of the Administration Charge and the DIP Charges?

PART IV - THE LAW

A. The Chapter 11 Cases are Foreign Main Proceedings

(a) The Chapter 11 Cases are Foreign Proceedings

25. The purpose of Part IV of the CCAA is to facilitate the adrninistration of cross-border

insolvencies and create a system under which foreign insolvency proceedings can be recognized

in Canada.2a

26. Pursuant to Section 46(1) of the CCAA, a person who is a foreign representative rnay apply

to the court for recognition of a foreign proceeding in respect of which that person is a foreign

representative.2s Pursuant to Section 47(1) of the CCAA, two requirernents rnust be met for an

order recognizing a foreign proceeding:

(a) the proceeding is a "foreign proceeding"; arld

24 ccAA s 44.
15 CCAA s 46( I )
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(b) the applicant is a "foreign representative" in respect of that foleign proceeding.26

2l. In the Chapter I I Cases, the Cliapter 1 I Debtors sought the appointment of JCV as the

foreign representative of the Chapter 1l Debtors within the meaning of subsection 45(1) of the

CCAA. An Order granting the Foreign Representative Motion (the "Foreign Representative

Order") and appointing JCV as foreign representative was entered by the U.S. Court on August

9,2079.21

28. Section 45(1) of the CCAA defines a "foreign proceeding" as any judicial proceeding in a

jurisdiction outside of Canada dealing with creditors' collective interests generally under any law

relating to bankruptcy or insolvency in which a debtor cornpany's business and fìnancial affairs

are subject to control or supervision by a foreign coufi for the purpose of reorganizalion.2s Courts

have consistently recognized proceedings under Chapter I I of the United States Bankruptcy Code

to be foreign proceedings for the purposes of the CCAA.2e

29. Pursuant to the foregoing, as JCV has been appointed a "foreign representative" in the

Chapter 1 1 Cases by the U.S. Court, it is submitted that this Court should recognize the Chapter

l1 Cases as "foreign proceedings" within the meaning of subsec|ion 47(1) of the CCAA.

(b) The Chapter 11 Cases are Foreign Main Proceedings

30. Once it has been detennined that a proceeding is a "foreign proceeding", the Court is

required, pursuant to Section 47(2) of the CCAA, to specify in its Order whether the foreign

proceeding is a "foreign main proceeding" or a "foreign non-main proceeding."30 A "foreign main

26 ccAA s 47( I )?1 Foreign Representative Order, Exhibit "GG'' to the Malik AfTdavit.
21i ccAA s 45( I ).2e Hollunclcr Sleep Protluc't.y, LLC at ul (Re),2019 ONSC 3238 IHollurrtlct'f ar ¡':ara 27
.ìo CCAA s 41(2).
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proceeding" is defìned as a "foreign ploceeding in a jurisdiction where the debtor company has

31. The CCAA does not provide a definition of COMI. Section 45(2) of the CCAA establishes

that, in the absence of proof to the contrary, the location of a debtor company's registered office

is deerned to be its COMI.32 Suffrcient evidence regarding the debtor company's operations, as

outlined below, can rebut this presurnption. Fufthermore, Part IV of the CCAA does not

specifically consider the circurnstances facing corporate groups. It is therefore necessary to

conduct the COMI analysis on an entity-by-entity basis.

32. The registered offices of all of the Chapter 11 Debtors, with the exception of the JC Canada

Group, are situated in the United States.r3 Therefore, the presumption in s. 45(2) of the CCAA will

deem the COMI of each of those entities to be in the United States.

33. The registered head offrces of JC Canada, LP1 andLP2 are located in Toronto. Meanwhile,

the registered head offices of GP 1 and GP2 are in Rocky View County, Alberta and Levis, Quebec,

respectively.3a

34. Where a Canadian entity is operating as part of a larger corporate group, the Court has

determined COMI in light of the following factors:

(a) the location where corporate decisions are made;

(b) the location of ernployee adrninistrations, including human resource functions;

(c) the locatioll of the cornpany's marketing and communication functions;

(d) whet}rel the enterprise is rnanaged on a consolidated basis;

3l

-12

_.ì _ì

_14

CCAAs45(l).
CCAA s 45(2).
May Affidavit at pala 86

May Aflìclavit at para l8
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35.

36.

COMI

(e)

(Ð

(e)

(h)

(i)

(d)

(e)

the location where pricing decisions and new business development initiatives are

created; and

0) the seat of an enterprise's treasury management functions, including managernent
of accounts receivable and accounts payable.35

Fufther, the Courl has identified the rnost significant factors in interpreting COMI to be:

(a) the location of the debtor's headquarlers or head office functions or nerve centre;

(b) the location of the debtor's rnanagelnent; and

(c) the location which significant creditors recognize as being the centre of the
company's operations.36

Based on the foregoing jurisprudence, the following factors support a finding that the

of each of the members of the JC Canada Group is in the United States:

(a) The JC Canada Group is managed on a consolidated basis and its Canadlan
operations are dependent on and integrated with the U.S. operations.

(b) The Cliapter I I Debtors, including the JC Canada Group, operate an integrated,
centralized cash rnanagement system.

(c) Financial reporling for the JC Group is done on a consolidated basis in Kansas City,
Missouri by the JC Group's finance department, accounting department and

management.

The JC Canada Gloup is almost wholly reliant on U.S. rnanagerial services at the
JC Group's head office for overhead services, including accounting, finance,
purchasing, logistics, marketing, human resources, IT and other functions.

the extent of integration of an enterprise's international operations;

the centre of an enterprise's corporate, banking, strategic and managernent
functions;

the existence of shared management within entities and in an organizalion;

the location where cash management and accounting functions are overseen,

The entire JC Group shares a comÍìon operating platfonn which is located and

operated in Kansas City, Missouri by the JC Group's IT departrnent.

t5

_16

Hollttntlet' al para 32

I'lt¡lluntlat at para 33
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(Ð Apart from one Vice-President who is resident in Ontarìo, all officers of JC Canada,

GP1 and GP2 are residents of the United States and two of the three directors of JC

Canada are residents of the United States.

(g) All risk managelrent, including the procurernent of required corporate insurance
policies for the JC Group, including the JC Canada Group, is managed in the United
States at the JC Group's head offìce.

(h) Corporate strategies for the entire JC Group are developed by the ilranagernent team

of the JC Group in the United States with input from the one Canadian-based Vice-
President on issues and considerations unique to the JC Canada Group.

(i) All customer relations, including the negotiation, execution and management of all
customer contracts for the JC Group, are managed in the United States.

0) The JC Canada Group is entirely dependent on the U.S. Chapter 11 Debtors for all
intellectual property licenses used and all patents, tradetnarks and copyrights used

by the JC Group are owned by one or more of the JC Group's U.S. entities

(k) All corpolate purchasing of supplies is cornpleted in the JC Group's purchasing
department in Kansas City, Missouri.

(l) Canadian revenues only make up approximately 5o/o of JC Group's revenues.sT

37. Since all the Chapter 1l Debtors except the JC Canada Group have registered offices in

the United States, and since a review of the JC Canada Group's business indicates that its COMI

is in the United States, the Applicant submits that the COMI of all the Chapter 11 Debtors is in the

United States and therefore the Chapter l l Cases should be recognized as a "foreign main

proceeding".

B. The Initial Recognition Order and Supplemental Orders should be granted

38. The Applicant is entitled to the Initial Recognition Order recognizing the Chapter I 1 Cases

as a foreign main proceeding. ln addition, the Initial Recognition Order, as supplemented by tl-re

Supplernental Order, provides for additional post-recognition relief including a stay of proceedings

against the Chapter I I Debtors, recognition of certain First Day Orders, the appointment of an

r7 May AlÏdavit at paras 16.41-42 & 81
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Infonnation Officer, and a grant of the Adrninistration Charge and DIP Charges. The Chapter 1 1

Debtors submit that this Court should exercise its discretion to grant such relief.

(a) Stay ofproceedings is required and appropriate

39. By operation of the U.S. Bankruptcy Code, the Chapter 11 Debtors obtained the benefit of

a stay of proceedings upon filing the voluntary Petitions with the U.S. Court. A stay ofproceedings

in Canada is essential to protect the efforts of the Chapter 11 Debtors to proceed with the Chapter

l1 Cases and to pursue the restructuring.38

40. Section a8(l) of the CCAA provides that once the Court has found that a foreign

proceeding is a "foreign rnain proceeding", it is required to grant certain mandatory relief,

including a stay of proceedings.

41. In addition to the automatic relief provided for in section 48, section 49 of the CCAA grants

this Court broad discretion to make any order that it considers appropriate, if it is satisfìed that the

order is necessary for the protection of the debtor cornpany's property or the interests of creditors.3e

The Courl may make such orders on any tenns and conditions that the Court considers appropriate

in the circumstances.4o

42. Fìnally, sectiort 52(1) of the CCAA requires that if an order recogt'tizing a foreigr-r

proceedings is rnade, the Courl "shall cooperate, to the maximum extent possible, with the foreign

representative and the foreign court involved in the foreign proceeding."al

llì

l9

l{}

4I

May Allìdavit at para 88

CCAAs49(l)
CCAA s 50
CCAA s 52( l).
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43. In light of the requirements of the CCAA and the exigencies of the circurnstances facing

the JC Group, JC Canada and the other Chapter 11 Debtors require a stay of proceedings and

recognition of the First Day Orders in order to irnplernent the proposed restructuring.

(b) Recognition of the First Day Orders is appropriate

44. The Applicant is seeking an order recognizing and giving effect to certain First Day

Orders.a2

45. The central principle governing Part IV of the CCAA is comity, which mandates that

Canadian courts should recognize and enforce the judicial acts of other jurisdictions, provided that

those other jurisdictions have assumed jurisdiction on a basis consistent with principles of oLder,

predi ctability and fairness.a3

46. Canadian courts have ernphasized the importance of comity and cooperation in cross-

border insolvency proceedings for the purpose of avoiding multiple proceedings, inconsistent

judgrnents and general uncerlainty. Coordination of intemational insolvency proceedings is

particularly critical in ensuring the equal and fair treatment of creditors regardless of their

AAlocatlolls. "

47. In fuftherance of the principle of cornity, Canadian courts should allow a foreign coutt to

exercise principal control over the insolvency process if that other jurisdiction has the closest

connection to the proceeding. Where there is interdependence between operations of a company

in the United States and Canada, the granting of relief under Part IV is parlicularly irnporlant.

4) May Af fìdavit at para 90
4.r flollunder at para 4 ì .

'r4 Ht¡lltuttlet' at para 42.
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48. The granting of an order recognizing and giving effect to the First Day Orders is

appropriate for the following reasons

(a) The U.S. Court has appropriately taken jurisdiction over the Chapter 11 Cases, so

cornity will be furthered by this Courl's recognition of and support for the Chapter

11 Cases already under way in the United States;

(b) Coordination of proceedings in the two jurisdictions will ensure equal and fair
treatment of all stakeholders, whether they are located in the United States or
Canada;

(c) Given the close connection between the JC Group and the United States, it ts

reasonable and sensible for the U.S. Courl to have principal control over the

insolvency process. This will produce the most efficient restructuring for the benefit
ofall stakeholders;

(d) It is irnperative that there be a centralised and co-ordinated process for these

insolvency proceedings to maximize the prospect of a successful restructuring and

preserve value for stakeholders; and

(e) The Canadian and U.S. operations of the JC Group are highly integrated

(c) The DIP Charges should be granted

49. hnrnediate access to incremental liquidity pursuant to the DIP Facilities is critical to

preserving the value of the Chapter 11 Debtors' estate (including the JC Canada Group's estate)

and maximizing the likelihood of a going-concern restructuring. The Chapter 1l Debtors do not

have sufficient liquidity, including cash collateral, to operate their businesses in the ordinary

course of business without the financing provided pursuant to the DIP Facilities. The Chapter 11

Debtors' ability to rnaintain business relationships with their vendors, suppliers, and custotners, to

pay their ernployees, pay certain fees and expenses as set fofih lierein, and to otherwise fund their

operations is essential to the Chapter 11 Debtors' continued viability as the Chapter 1 1 Debtors

seek to rnaximize the value of the assets of the estates for the benefit of all creditors. As discussed

above, the ability of the JC Canada Group to sustain nonnal operations is entirely tied up with, and
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dependant on, the ability of the U.S. Chapter 11 Debtors to continue operating.os A going concern

restructuring, which is dependent on the DIP Order being recognized, will presera/e over 2,800

jobs, including over 180 in Canada.a6

50. Therefore, the Interim DIP Order authorizes the Chapter 11 Debtors to obtain postpetition

financing via two separate DIP Facilities

DIP ABL Facility

51. JCV as parent, Jack Cooper Holdings Corp., and certain subsidiaries as borowers will

enter into a senior secured super priority asset-based revolving credit facility (the "DIP ABI,

Facility") with Wells Fargo, as lead arranger, sole bookrunner and administrative agent, on behalf

of the lender party thereto (the "DIP ABL Lenders"), in an aggtegate principal amount of up to

$85 million.aT

52. JC Canada, LPI and LP2 will be borrowers under the DIP ABL Facility up to an amount

of $5 million. The JC Canada Group are jointly and severally liable for all the outstanding

obligations under the DIP ABL Facility (including those incurred by the U.S. Chapter 11

Debtors).48

53. The DIP ABL Facility contains a full roll-up provision, such that upon the entry of the

Interim DIP Order, the Borrowers shall bonow loans in an amount sufficient to repay all

45

46

41

48

May Affidavit atpara94.
May Affidavit at paras 26,17 &83.
May Affidavit at para 9l (aXi).
May Affìdavit at paras 9l (aXi), 92(a) & 95
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outstar-rding principal, accrued interest, accrued fees and expenses, and any other indebtedness and

arnounts owing the ABL Facility.4e

DIP Term Føcility

54. JCV will enter into a junior secured super-priority multi-draw tem loan credit facility (the

"DIP Term Facility" and together with the DIP ABL Facility, the "DIP Facilities") with

Wilmington Trust, National Association, as administrative agent, on behalf of the lenders party

thereto (the "DIP Term Lenders" and together with the DIP ABL Lenders, the "DIP Lenders")

in an aggregate principal amount of up to $ 1 5 million.50

55. The JC Canada Group will be a guarantor under the DIP Term Facility, but not a

borrower.sl

Precondition to DIP Facilities

56. It is a condition precedent to each of the DIP Facilities that the Interirn DIP Order be

recognized and given effect by this Cour1.52 The DIP Lenders will not extend DIP fìnancing to any

of the Chapter 11 Debtors unless and until the Interim DIP Order is recognized by this Court.

DIP Chørges

57. The amount actually borowed by the Chapter 11 Debtors under the DIP ABL Facility and

the DIP Tenn Facility is proposed to be secured by, among other things, Coufi-ordered charges on

the JC Canada Group's properly (in respect of the DIP ABL Facility, tl.re "DIP ABL Charge", in

49

50

5t

52

May Affidavit at para 92(a)(v).
May Afïìdavit at para 9l (aXii).
May Affidavit at para 92(bXvii)
May Affìdavit at para 82.
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respect of the DIP Tenn Facility, the "DIP Term Charge", and together, the "DIP Charges"),

that rank in priority to all unsecured claims, but are subordinate to the proposed Administration

Charge, with the DIP ABL Chalge ranking in priority to the DIP Tenn Charge.s3

Part IV permits roll-ups

58. As described above, the DIP ABL Facility includes a fulI roll-up provision wherein the

proceeds frorn the DIP ABL Facility will be used to pay down the pre-filing ABL Facility. The

DIP Tenn Facility does not have any type of roll-up provision.

59. This Court has concluded in previous proceedings that there is no irnpediment to granting

approval of interim DIP financing including a full roll-up provision in foreign recognition

proceedings under Part IV of the CCAA. In doing so, it has emphasized the importance of comity

in foreign recognition proceedings. sa

60. A similar analysis applies to the present situation. The Applicant is seeking that the Chapter

11 Cases be recognized as a foreign main proceeding, and the U.S. Court has granted the Interirn

DIP Order. Consistent with the findings of the U.S. Cour1, the relief requested is necessary for the

protection of the JC Group's property and for the interests of creditors in Canada and the U.S.s5

Cqnødian economic support Jbr tlte DIP ABL Facility and DIP Term Føcility ß øppropriate

6l . The JC Canada Group will be jointly and severally liable for all the outstanding obligations

under the DIP ABL Facility (including those incurred by the U.S. Chapter 11 Debtors)

53 May Affidavit at para 93.
54 Hollander at paras 46-47; Hurt/itrcl Com¡ttttat'Hunhrare Ittc, (Re),2012 ONSC 964 at paras l0-14 & l8-19;

Xinergv Ltd, (Re),20 l5 ONSC 2692 aL paras l8 & 2l-22.
55 May Affidavit at para 96.
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62. The JC Canada Group will also guarantee all outstanding obligations under the DIP Tenn

Facility (including those incured by all U.S. Chapter 11 Debtors)

63. Joint and several liability is essentially akin to a guarantee. This Court has found that the

following factors are relevant to determining the appropriateness of a Canadian guarantee in

connection with a cross-border DIP financing facility:

(a) the need for additional financing by the Canadian debtor to support a going
concern restructuring;

(b) the benefit of the breathing space afforded by CCAA protection;

(c) the availability (or lack thereof) of any financing alternatives, including the
availability of alternative terms to those proposed by the DIP lender;

(d) the practicality o1-establishing a stand-alone solution for the Canadian debtors;

(e) the contingent nature of the liability of the proposed guarantee and the
likelihood that it will be called on;

(Ð any potential prejudice to the creditors of the entity if the request is approved,
including whether unsecured creditors are put in any worse position by the
provision of a cross-guarantee of a foreign affiliate than as existed prior to the
filing, apart from the impact of the super-priority status of new advances to the
debtor under the DIP financing;

(g) the benefìts that may accrue to the stakeholders if the request is approved and
the pre.iudice to those stakeholders if the request is denied; and

(h) a balancing of the benefits accruing to stakeholders generally against any
potential prejudice to creditors.56

64. Much like in Hollctnde r,s7 the following factors supporl recognizing the JC Canada Group's

joint and several liability under the DIP ABL Facility and the JC Canada Group's guarantee under

the DIP Tenn Facility:

s6 lnclqlexLtd.(Ra),2009CarsrvellOnt 1998(S.C.J.[Conrnrercial Listl)fttrlale.r]atparaS
s7 Hollantler at para -50.
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(a) Tlie DIP Facilities further the objectives of the CCAA and are cornrnelcially
lows the Chaptgr 11 Debtors to continue operatious and

(b) The Chapter 11 Debtors need immediate access to the DIP Facilities to ensure their
continued operations during these proceedings;se

(c) The ability of the JC Canada Group to sustain nonnal operations is entirely tied up
with, and dependent on, the ability of the U.S. Chapter 11 Debtors to continue
operating;60

(d) The DIP Lenders have advised that they are unwilling to provide funding to the
Chapter l1 Debtors unless the JC Canada Group is jointly and severally liable for
all of the outstanding obligations under the DIP ABL Facility and guarantees all
outstanding obligations under the DIP Tenn Facility (including those incurred by
all U.S. Chapter 11 Debtors);6r

(e) The proposed DIP Facilities are supported by the ABL Lenders, the existìng main
secured creditor with an economic interest in the JC Canada Group;62 and

(Ð If the Interim DIP Order is not recognized then the restructuring will not be
irnplemented, likely resulting in a liquidation of the business and assets of the

Chapter l1 Debtors, including the JC Canada Group. In a liquidation scenario, the
JC Canada Group's unsecured creditors are likely to suffer a substantial shor1fall in
the recoveries on their claims.63

65. Moreover, this Courl has ernphasized the importance of considering the integration of the

U.S. and Canadian debtors in determining the appropriateness of a Canadian guarantee in

connection with a cross-border DIP hnancing facility. Where the debtors and their restructuring

are "inextricably intertwined" (as here), this Court has been willing to approve of such a

guarantee.6a

66. The DIP Tenn Facility ensures that additional liquidity will be available to JCV. lt is not

being used to roll up prepetitior-r funds, but rathel acts as new lnorley available to find JCV's

5rì May Affidavit at para 96.
se May Affidavit at para 80.
60 May Affìdavit at para 81.

"' Muy Affldavit at pal'a 95.
t'1 May Affidavit at para 85.(rì May AfTìdavit at para 84.
6'r SmLtrfit-StoncContuinerCundulnc (Re),2009CarswellOnt39l (S.C..l [CommercialList])at para l8
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operations. As discussed, the JC Canada Group is entirely dependent on and integrated with the

U.S. operations. Therefore, the JC Canada Group will derive significant benefits from the DIP

Tenn Facility and it is appropriate for the JC Canada Group to guarantee tlie obligations of the

DIP Term Facility.

61 . In addition, in order to rnitigate against any rnaterial prejudice to the creditors of the JC

Canada Group with respect to the security and guarantees provided by the JC Canada Group

pursuant to the DIP Facilities, the Interim DIP Order provides that, subject to applicable priorities,

the respective DIP Obligations shall be satished frorn the proceeds of DIP Collateral constituting

property of those Debtors located in the United States before looking to the Canadian collateral;

provided, however, that the foregoing shall not apply to the Canadian DIP Sub-Facility or the

Prepetition ABL Canadian Sub-Facility.6s This quasi-rnarshalling construct minirnizes the possible

prejudice to unsecured creditors of the JC Canada Group as much as was possible in the

circurnstances.

68. Again, similar to Hollander,66 Ihe rninirnal prejudice to creditors of the JC Canada Group,

and the DIP Lenders' consent to the quasi-marshalling construct, are key factors distinguishing

this case from Payless Holdings Inc. LLC, (Ru)u' ln Payless, also a proceedir-rg under Parl IV of

the CCAA, this Courl declined to approve a DIP order and lenders' charge that would have

required the solvent Canadian Applicants to guarantee bonowings fi-on.r the ploposed DIP facility

even though tliey would not receive advances from it.68 The DIP facility was opposed by Canadian

65 May Affidavit at para 95.
6ô Holluncler at paras 52-53.
61 Pu);les' Holdings lnc' LLC, Re,2017 ONSC 2321 fl'u.t,le.s.sl(r!i 

Pu.\,les5 at para I 8.



23

landlords who were uniquely prejudiced by the terms. The DIP facility in that case specifically

precluded rnarshalling.6e

69. The Coufi's decision in Payless is distinguishable in these circumstances. Specifically, in

Payless, the Canadian Applicants were not insolvent, were not prepetition borowers, had never

granted security, and were not borrowers under the DIP facility.T0 In this case, the JC Canada

Group is insolvent, its assets are encumbered, and it is incapable of rnaintaining going concern

operations without the continued operation of the U.S. Chapter 1 I Debtors.Tl Without support frorn

the DIP Facilities, the U.S. Chapter 11 Debtors do not have sufficient liquidity to pay their

obligations and continue to operate.T2

70. Moreover, in Payless, the Court intirnated that if marshalling had been pennitted, the

inequitable treatment of Canadian creditors would have been resolved.T3 In this case, the Interim

DIP Order includes a quasi-marshalling concept that, subject to applicable priorities, the respective

DIP Obligations shall be satisfied from the proceeds of DIP Collateral constituting property of

those Debtors located in the United States before looking to the Canadian collateral. Thus any

plejudice with regard to creditors of the JC Canada Group has been minirnized.Ta

7l . A going concern outcome is in the best interests of JC Canada Group and all of its

stakeholders. It is only available if the relief sought is granted. The Applicant submits that the

circumstances of this case support recognizing the Interim DIP Ordel.

69

1t)

1t

12

73

14

Pct.yless at paras 39-40.
Pa.1;less at para 36.
May Affidavit at para 8l .

May AfTrdavit at para 80.
Pct);les, at paras 39-40.
May Afìiclavit at para 95.
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(d) A&M should be appointed Information Officer

72. It has become corrllon for a courl to appoint an infonnation officer in proceedings under

Parl IV of the CCAA, pursuant to the court's broad discretion under section 49.7s An information

officer helps effect cooperation between the Canadian foreign lecognition proceeding and the

foreign representative and foreign court, as required by section 52(1) of the CCAA.76 An

information officer also provides information to the court, creditors, and stakeholders as necessary

in a cornplex cross-border restructuring.TT

73. The Applicant seeks to appoint A&M as the infonnation officer (the "Information

Officer") in this proceeding. A&M is a licensed insolvency trustee in Canada and its principals

have acted as an infonnation officer in several previous ancillary proceedings (both under Part IV

of the CCAA as well as the fonner section 18.6 of the CCAA).78

(e) The Administration Charge should be granted

74. The Chapter 11 Debtors seek authorization to grant counsel to the Canadian Chapter 11

Debtors, the proposed Information Officer and its legal counsel an adrninistration charge with

respect to their fees and disbursements in the maximurn alnount of Cdn$500,000 (the

"Administration Charge") on the JC Canada Group's property in Canada. The U.S. Chapter 11

Debtors do not have any assets in Canada aparl frorn trucks and trailers leased to the JC Canada

Group.Te

7s ccAA s.49(t).
16 Digitul Dontctin Meclict Groupluc, (Re),2012 BCSC l565 lDígítat Domrtinfarpara 3l;CCAAs.52(l).11 Digitul Dontuin at para32.
7s May Affidavit at para 98. A&M has consentecl to act as Infornration Offrcel in this proceeding.
1e May Affidavit at para 100.
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75. The Applicant submits that the amount of the charge is reasonable in the circumstances,

having regard to the size and complexity of these proceedings and the roles that will be required

of the proposed Information Officer and its legal counsel

76

PART V - RELIEF REQUESTED

For the foregoing reasons, the Applicant requests that this Honourable Court grant the

Initial Recognition Order and the Supplemental Order

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 8'r' day of August, 2019.

\¡\ult.u[ fVl,rlt'|t

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place,
Toronto ON M5X 188

6( Marc Wasseman (LSUC# 44066M)
Tel: 416.862.0900
Email : lrwasserrnan@osler.com

ftr Shawn T. Irving (LSUC#50035U)
Tel: 416.862.4733
Email : sirving@osler.com

Fax: 416.862.6666

Lawyers for the Applicant
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SCHEDULE B -STATUTES

Companies' Creditors Arrangenrent Act, R.S.C., 1985, c. C-36

44.The purpose of this Parl is to provide mechanisms for dealing with cases of cross-border
insolvencies and to promote

(a) cooperation between the courls and other competent authorities in Canada with those
of foreign jurisdictions in cases of cross-border insolvencies;
(b) greater legal certainty for trade and investrnent;
(c) the fair and efficient adrninistration of cross-border insolvencies that protects the
interests of creditors and other interested persons, and those of debtor companies;
(d) the protection and the tnaxitnization of the value of debtor company's property; and
(e) the rescue of financially troubled businesses to protect investment and preserve
employment.

Definitions

45 (1) The following definitions apply in this Part.

.foreign court rnealls a judicial or other authority competent to control or supervise a

foreign proceeding.

foreign møin proceeding means a foreign proceeding in a jurisdiction where the debtor

company has the centre of its main interests.

foreign non-møin proceedíng means a foreign proceeding, other than a foreign rnain

proceeding.

.foreign proceedíng rneaus a judicial or an administrative proceeding, including an

interim proceeding, in a jurisdiction outside Canada dealing with creditors' collective

interests generally under any law relating to bankruptcy or insolvency in which a debtor

company's business ancl financial affairs are subject to control or supervision by a foreign

coufi for the purpose of reorganizalion.

.f'oreígn representqfivs nreaÍìs a person or body, including one appointed on an interim

basis, who is authorized, in a foreign proceeding respect of a debtor cornpany, to

(a) rnonitor the debtor company's business and financial affairs for the purpose of
reorgauization: or

(b) act as a representative in respect ofthe foreign proceeding.
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Centre of debtor company's main interests

(2) For the purposes of this'Part,,in the absence of prooÊ,to the contrary, a debtor company's
registered office is deemed to be the centre of its main interests.

Application for recognition of a foreign proceeding

46 (l) A foreign representative may apply to the court for recognition of the foreign proceeding in
respect of which he or she is a foreign representative.

t. l

Order recognizing foreign proceeding

47. (l) lf the court is satisfied that the application for the recognition of a foreign proceeding relates
to a foreign proceeding and that the applicant is a foreign representative in respect ofthat foreign
proceeding, the court shall make an order recognizing the foreign proceeding.

Nature of foreign proceeding to be specified

(2) The courl shall specify in the order whether the foreign proceeding is a foreign main proceeding
or a foreign non-main proceeding.

Order relating to recognition of a foreign main proceeding

48. (1) Subject to subsectioris (2) to (4), on the rnaking of an order recognizing a foreign proceeding
that is specihed to be a foreign main proceeding, the court shall make an order, subject to any
tenns and conditior.rs it considers appropriate,

(a) staying, until otherwise ordered by the court, for any period that the courl considers
necessary, all proceedings taken or that rnight be taken against the debtor company under
the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any actior-r, suit
or proceeding against the debtor company;

(c) prohibiting, until otherwise ordered by the court,, the commencement of any action, suit
or proceeding against the debtor company; and

(d) prohibiting the debtor company fiorn selling or otherwise disposing of, outside the
ordinary course of its business, any of the debtor cornpany's property in Canada that relates
to the business and prohibiting the debtor company from selling or otherwise disposing of
any of ìts othel property in Canada.

l
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Other orders

a9. (1) If an order recognizing a forêign proceeding is riade, the court'may,'on apþlicàtion by the
foreign representative who applied for the order, if the court is satisfied that it is necessary for the
protection of the debtor company's property or the interests of a creditor or creditors, make any
order that it considers appropriate, inclucling an order

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection
a8(1 );

(b) respecting the examination of witnesses, the taking of evidence or the delivery of
infonnation concerning the debtor company's property, business and fìnancial affairs,
debts, liabilities and obligations; and

(c) authorizing the foreign representative to monitor the debtor company's business and
financial affairs in Canada for the purpose of reorganization.

l

Terms and conditions of orders

50. An order under this Part rnay be made on any terms and conditions that the courl considers
appropriate in the circurnstances.

t...1

Cooperation - court

52 (l) If an order recognizing a foreign proceeding is made, the courl shall cooperate, to the
rnaximum extent possible, with the foreign representative and the foreign court involved in the
foreign proceeding.
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