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Court File No. CV-17-11785-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. and EXPRESS CANADA GC GP, INC.

APPLICANTS

NOTICE OF MOTION

(Motion for Claims Procedure Order and
Stay Extension Returnable May 29, 2017)

The applicants, Express Fashion Apparel Canada Inc. (“Express Canada”) and Express
Canada GC GP, Inc. (together with Express Canada, the “Applicants”) will make a Motion to a
Judge of the Ontario Superior Court of Justice (Commercial List) on May 29, 2017 at 10:00 a.m.,

or as soon after that time as the Motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The Motion is to be heard orally.

THE MOTION IS FOR

1. An Order substantially in the form attached at Tab 3 of the Motion Record, inter alia:

@) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with further service thereof;
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(b) approving and establishing a claims process (the “Claims Process”), including:

M procedures regarding the filing of claims against the Applicants and Express
Canada GC, LP (together, the “Express Canada Entities”), including
intercompany and employee claims, and regarding the filing of claims
against the Applicants’ current and former directors and officers (the “D&O

Claims™); and

(i) procedures regarding the determination and resolution of claims as against
the Express Canada Entities and D&O Claims, including the appointment

of a claims officer;

2. An Order substantially in the form attached at Tab 4 of the Motion Record, inter alia:

@ extending the Stay Period (as defined in paragraph 14 of the Initial Order) until and

including September 29, 2017; and

(b) amending paragraph 10(a) of the Initial Order; and

3. Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1. The Express Canada Entities were granted protection from their creditors under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”)
pursuant to the Initial Order of the Ontario Superior Court of Justice (Commercial List) dated May

4, 2017 (the “Initial Order™);
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2. Alvarez & Marsal Canada Inc. was appointed in the Initial Order to act as the monitor in

the CCAA proceeding (in such capacity, the “Monitor”);

3. Capitalized terms not otherwise defined herein have the meanings given to them in the

Affidavit of Todd Painter sworn May 23, 2017;

Claims Process

4, The Express Canada Entities developed the Claims Process, reflected in the proposed form
of Order at Tab 3 of the Motion Record (the “Claims Procedure Order”), in close consultation
with the Monitor. The Claims Process would govern the process for filing and the determination
of claims against the Express Canada Entities (including intercompany claims and claims by

employees) and D&O Claims;

5. If approved by this Court, the Claims Process would be implemented and administered by
the Monitor, with the cooperation and in consultation with the Express Canada Entities, and with

the assistance of Express Canada’s parent, Express, LLC, where necessary;

6. The Claims Process is a fair, efficient and reasonable process for the filing and

determination of claims against the Express Canada Entities and D&O Claims;

7. The Monitor supports the Claims Process and the proposed Claims Procedure Order;

Stay Extension and Amendment to Initial Order

8. The Initial Order granted a stay of proceedings until June 3, 2017, or such later date as this

Court may order;
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0. Since the granting of the Initial Order, the Express Canada Entities, in close consultation
and with the assistance of the Monitor, have been acting and continue to act in good faith and with
due diligence in these CCAA proceedings to stabilize their business and operations, and to

otherwise complete the responsible and orderly wind down of their business under the CCAA,

10. Extending the Stay Period will allow the Express Canada Entities to continue to pursue the
controlled and orderly wind down of their business, including to complete the Sale pursuant to the
Sale Approval Order, to commence the Claims Process and to engage in communication and

consultations with their stakeholders;

11. It is just and convenient and in the interests of the Express Canada Entities and their

respective stakeholders that the Stay Period be extended to September 29, 2017,

12. The Express Canada Entities have sufficient liquidity to complete the Sale and continue

their responsible and orderly wind down through to September 29, 2017,

13. The extension of the Stay Period is supported by the Monitor;

14, Certain of the Landlords requested that the Express Canada Entities seek approval of an
amendment to paragraph 10(a) of the Initial Order to make it clear that with respect to any leased
premises, the Express Canada Entities may permanently, but not temporarily, cease, downsize, or

shut down a store unless provided for in the applicable Lease (the “Proposed Amendment”);

15. Express Canada agreed with certain of the Landlords to seek the Proposed Amendment;

16.  The Proposed Amendment is fair and reasonable and is supported by the Monitor;
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17.  The provisions of the CCAA and the inherent and equitable jurisdiction of this Honourable

Court;

18. Rules 1.04, 1.05, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg.
194, as amended, and section 106 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended:;

and

19. Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

20. The Affidavit of Todd Painter sworn May 23, 2017 and the exhibits thereto;

21.  The Second Report of the Monitor, to be filed; and

22. Such further and other evidence as the lawyers may advise and this Honourable Court may

permit.
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~ Court File No. CV-17-11785-00CL
ONTARIO .
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. and EXPRESS CANADA GC GP, INC.

APPLICANTS

AFFIDAVIT OF TODD PAINTER
(Sworn May 23, 2017)

(Motion for Claims Procedure Order and Stay Extension)

I, Todd Painter, of the city of New Albany, in the State of Ohio, the President of the
applicants Express Fashion Apparel Canada. Inc. (“Express Canada”) and Express Canada GC

GP, Inc. (together with Express Canada, the “Applicants”), MAKE OATH AND SAY:

1. I am the President and sole officer and director of each of the Applicants. As such, I have
personal knowledge of the matters deposed to herein. Where I have relied on other sources for
information, I have so stated and I believe them to be true. In preparing this affidavit, I consulted
with representatives of Alvarez & Marsal Canada Inc. (“A&M?”) in its capacity as monitor of the
Express Canada Entities (as defined below) (in such capacity, the‘ “Monitor”) and the legal

advisors to the Express Canada Entities.

2. I make this affidavit in support of the motion of the Applicants and Express Canada GC,
LP (collectively, the “Express Canada Entities™) seeking Orders, substantially in the forms to be

attached to the Motion Record, that would, among other things: (i) approve the proposed Claims

10
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Process (defined below); (ii) approve a change to the Initial Order (defined below), as requested

by certain of the Landlords; and (iii) extend the stay of proceedings to September 29, 2017.
A. Background

3. The Express Canada Enfities were granted protection from their creditors under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA”)
pursuant to an initial order of the Ontario Superior Court of Justice (Commercial List) dated May

4,2017 (the “Initial Order”). A copy of the Initial Order is attached to my affidavit as Exhibit A.

4. Among other things, the Initial Order: (1) appoints A&M to act as the Monitor in these
CCAA proceedings; and,(;’Z) grants a stay of proceedings until June 3, 2017, or such later date as

this Honourable Court may order.

5. On the day that the Initial Order ‘was granted, the Monitor established a website

(https://www.alvarezandmarsal.comi/expresscanada) (the “Website”) to post information and
documents regarding these CCAA. proceedings, including Orders, motion materials, Monitor’s

reports, and the Service List.

6. Further details regarding the background to these proceedings are set out in my affidavit
sworn May 3, 2017 (the “Initial Order Affidavit”). Except where so stated, capitalized terms not
otherwise defined in this affidavit have the meanings given to them in the Initial Order Affidavit.

A copy of the Initial Order Affidavit without exhibits is attached to this affidavit as Exhibit B.
B. Activities since the Granting of the Initial Order

7. Since the granting of the Initial Order, the Express Canada Entities, in close consultation

and with the assistance of the Monitor, have been working diligently to stabilize and wind down

11
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their business and operations as part of these CCAA proceedings. All 17 of Express Canada’s
stores have remained operational since the granting of the Initial Order. As part of their wind down
efforts, the Express Canada Entities have worked closely with the Monitor to develop and
implement a proactive communication and consultation plan with stakeholderé, including

employees and the Landlords.
(a) Employees

8. On May 4, 2017, Express Canada sent termination letters (the “Termination Leﬁeré”) by
email to each of its 339 employees, with the exception of two employees for whom the Express
Canada Entities did not have email addresses. For those two 'empl_oyees; their Termination Letters
were mailed to them. The Termination Letters provide each of Express Canada’s employees with
working notice of termination effective June 15, 2017 and advise them of the employee retention

plan approved in the Initial Order and described in the Initial Order Affidavit.

9. On May 9, 2017, Express Canada delivered to the Ontario Ministry of Labour a notice of

termination of employment form under subsection 58(2) of the Employment Standards Act, 2000.
(b)  Landlords

10.  Immediately upon being granted the Initial Order on May 4, 2017, the Express Canada
Entities implemented a communication and consultation plan with respect to the Landlords and
began engaging with the Landlords regarding these CCAA proceedings. That morning,
representatives of the Express Canada Entities called and left voicemails with key business
contacts at most of the Landlords to advise them of the filing and Initial Order. Concurrently,

counsel to the Express Canada Entities contacted counsel known to act for certain of the Landlords.

12
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Additionally, Express Canada delivered letters advising of the filing to each of the Landlords, both

to the contacts listed in the Leases and to other key business contacts.

11.  As of May 4, 2017, all but three of the Landlords had rétained counsel (with two of the:
remaining Landlords subsequently retaining counsel as of May 8, 2017). The Express Canada
Entities’ counsel immediately began engaging with the Landlords” counsel and provided materials
regarding the CCAA proceeding, including the Initial Order and a package of the filed application.

materials.

12.  Discussions have occurred among counsel to the Express Canada Entities, the Monitor,
and the Landlords. Prior to the May 10, 2017 motion for the Sale Approval Order (as defined
below), the: Express Canada Entities provided information to the Landlords in respect of these
CCAA proceedings, generally, and in.respect of the proposed process for liquidating the inventory,
furniture, fixtures, and equipment, specifically. Upon obtaining the Sale Approval Order, packages
showing the signage proposed for the Sale (defined below) were provided to counsel for the
Landlords (except for one' Landlord who has not yet engaged counsel). Counsel for the Express
Canada Entities and the Monitor have subsequently spoken with that remaining Landlord. The
Express Canada Entities, with the assistance of the Monitor, intend to continue to consult and
engage with the Landlords throughout these CCAA proceedings with a view to reaching a

consensual resolution of their ¢laims.
(c) Disclaimers of the Leases

13. The Express Canada Entities, in consultation with the Monitor, have analysed the terms of
the Leases and determined that it is in the best interests of their estates and stakeholders to disclaim
the Leases as part of these CCAA proceedings. Prior to the Express Canada Entities obtaining the

Initial Order, A&M (in its capacity as proposed monitor of the Express Canada Entities) had asked
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the Consultant (defined below) for its opinion regarding the realizable value of the Leases. The
Consultant concluded that although a small number of the leases might have marginal value,

conducting a marketing and sale process in respect of those Leases would likely not be worthwhile,

14.  Shortly after the Applicants obtained the Initial Order, the Monitor engaged an independent
real estate consultant to provide a view as to whether Express Canada’s Leases have realizable
value to the estate of Express Canada. The Monitor was informed that the Leases in all likelihood
have no realizable value to the estate and, accordingly, there was no reason to conduct a marketing

and sale process in réspect of the Leases.

15.  In light of this due diligence, Express Canada, in consultation with the Monitor, has
concluded that it will not conduct a marketing and sale process: in respect of the Leases. The
Express Canada Entities advised the Landlords of this conclusion on May 12, 2017, informing
them that Express Canada intended to issue notices of disclaimer in respect of the Leases on May

16, 2017.

16. On May 16, 2017, Express Canada, with the approval of the Monitor, issued notices of
disclaimer to the Landlords to disclaim the Leases and related agreements. Therefore, Express
Canada’s last day of possession and occupation of the leased premises will be June 15,2017, which
date was chosen to coincide with the end date of the liquidation Sale (as defined and described

below).

17.  Asthe Express Canada Entities have advised the Landlords, Express Canada will issue rent

cheques to the Landlords for the period of June 1 to June 15,2017, inclusive.
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(d)  Inventory Liquidation

18.  As of the granting of the Initial Order, Express, LL.C (“Express U.S.”) ceased processing
new inventory orders for Express Canada. As set out in the Initial Order Affidavit, Express U.S.

was the exclusive provider of inventory to Express Canada.

19.  This Court granted an Order on May 10, 2017 (the “Sale Approval Order”) that, among
other things, approved the Letter Agreement Governing Inventory Disposition between Express
Canada and Merchant Retail Solutions ULC (the “Consultant”) dated May 3, 2017 (the
“Consulting Agreement”), along with sale guideli_ﬁes (“Sale Guidelines™) for the _,o'r,de_rly
liquidation of Express Canada’s rethaining: inventory, furniture, fixtures; and equipment (the

“Sale”).

20.  Asdiscussed above, the Express Canada Entities had engaged with the Landlords regarding

the Sale Approval Order and Sale Guidelines prior to the motion for the Sale Approval Ordet. The
Sale Approval Order and Sale Guidelines reflected comments from the Landlords, and the motion

was unopposed.

21.  Further details regarding the Consulting Agreement and the Sale Guidelines are found in

my affidavit sworn May 4, 2017 (the “Sale Approval Affidavit”) and in the Sale Approval Order.
. A copy of the Sale Approval Affidavit without exhibits is attached to this affidavit as Exhibit C.

A copy of the Sale Approval Order (including the final Sale Guidelines) is attached as Exhibit D.

22.  The Sale commenced on the morning of May 11, 2017 and will continue in accordance

with the Sale Guidelines until June 15, 2017, at the latest.

15
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(® Other Stakeholders and Disclaimers

23.  On May 4, 2017, the Monitor posted on the Website a list of the Express Canada Entities’
creditors. The Monitor also sent notice to each of the known creditors who has a claim against the

Express Canada Entities of more than $1,000.

24.  On May 8 and 15, 2017, the Monitor caused to be published in The Globe and Mail

(National Edition) notice that the Initial Order had been granted and other details of the proceeding,

25. Between May 4 and 18, 2017, with thé approval of the Monitor, the Express Canada
Entities sent notices of their intention to disclaim or resiliate certain contractual and other
arrangements that the Express Canada Entities had with certain third parties as of the date of filing
(the “Non-Lease Disclaimers™). Each of the Non-Lease Disclaimers advised that the Express
Canada Entities intended to disclaim such contracts effective 30 days after-delivering the notices
(between June 3, 2017 and June 17, 2017, depending on the date that the particular Non-Lease

Disclaimer was sent).

26.  The Non-Lease Disclaimers were in respect of the bulk of the Express Canada Entities’
agreements with third parties, including their agreements with, infer alia, Expfess Canada’s
provider of office supplies, third party sellers of Gift Cards, a supplier of certain marketing
~ services, and an organization that Express Canada had sponsored. In addition, the Express Canada
Entities have ceased ordering goods and services provided under purchase orders which were not

required as part of the orderly wind down.

217. As of today’s date, the Express Canada Entities have not provided notices of an intention
to disclaim agreements that will still be required for the responsible and orderly wind down after

the completion of the Sale. For example, the Express Canada Entities have not disclaimed certain

16
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agreements in respect of card processing services and in respect of employee benefits. The Express
Canada Entities intend to disclaim these final remaining contracts at an appropriate time, to be

determined in consultation with the Monitor, as part of the responsible and orderly wind down.
C. Proposed Change to the Initial Order

28.  Further to their engagement with the Landlérds, the Express Canada Entities agreed to seek
approval of a change to the Initial Order to make it clear that with respect to any leased premises,
the Express Canada Entities may permanently, but not temporatily, cease, downsize ot shut down
a store, unless otherwise provided for in the applicable lease. The draft Order to be attached to the

Motion Record contains this proposed amendment.
29.  lam informed by the Monitor that it supports the request to.amend the Initial Order.
D. Claims Process

30.  The Express Canada Entities have developed, in consultation with the Monitor, a claims

process (the “Claims Process™) proposed to govern the process for filing and determining claims

against the Express Canada Entities (including intercompany claims and claims by employees),

and claims against the current and former directors and officers of the Applicants (“D&O
Claims”). The Express Canada Entities believe that the Claims Process is a fair, efficient, and
reasonable process for the determination of claims againstthe Express Canada Entities and D&O
Claims. I am advised by Tracy Sandler, counsel to the Express Canada Entities, and believe that
the Claims Process is typical for CCAA proceedings. I am informed by the Monitor that it supports

the Claims Process.

31.  Below is a summary of the key features of the Claims Process, as more fully set out in the

proposed Claims Procedure Order to be submitted to the Court (the “Claims Procedure Order”).

17
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-9
(a)  Role of the Monitor and Claims Officer

32. It is proposed that the Monitor will implement and administer the Claims Process in
consultation with the Express Canada Entities. To support the Monitor in its role administering the
Claims Process, the Express Canada Entities will assist and cooperate with the Monitor, as will
Express Canada’s parent company, Express U.S., which prQVides‘ Shared Services that will be

needed fo evaluate certain claims.

33.  The proposed Claims Procedure Order also contemplates the appointment of claims
officers to adjudicate any unresolved claims (“Claims Officers™). The proposed Claims Procedure
Order would appoint the Honourable Dennis O’Connor as a Claims Officer and would allow the
Express Canada Entities or the Monitor to apply to the Court for the appointment of others, if
necessary. Where the assessment of a claim is disputed by a claimant, the Monitor is proposed to
have the sole discretion regarding whether the adjudication thereof should be referred to the Court
or a Claims Officer. Where a Claims Officer determines a claim, the Monitor, the claimant, or the

applicable Express Canada Entity may file a notice of appeal with the Court.
(b)  Notice to Claimants

34.  The Express Canada Entities propose that the Monitor send a package of claim materials
(including the Claims Procedure Order) no later than June 6, 2017 to the following recipients: (1)
each party that appears on the Service List; (2) each party who has requested a claims package;
and (3) all known persons asserting a claim or who may have a claim against any of the Express
Canada Entities, other than employees (who will be notified as set out below). In addition, the
Monitor would cause notice and important information regarding the Claims Process to be posted

on the Monitor’s website and published for two days in The Globe and Mail (National Edition).

18
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() Employee Claims

35,  The Express Canada Entities are proposing a streamlined and simplified process to assist
their employees in resolving their claims in these CCAA proceedings. To notify employees of the
Claims Process, the proposed Claims Procedure Order provides that the Monitor is to send a notice
prepared by the Express Canada Entities, in consultation with the Monitor, to all of Express
Canada’s employees by no later than June 23, 2017 advising them of certain of their rights and
obligations (the “Statement of Employee Claim™). Each Statement of Employee Claim would
include a pre-populated asse,sément of the employee’s claim based on the Express Canada Entities’
records. The form of Statement of Employee Claim that the Express Canada Entities propose for
the Monitor to send to employees is- found at Schedule “F” to the proposed Claims Procedure

Order.

36.  Ifan employee disagrees with the pre-populated assessment in the Sta'gement of Employee
Claim sent to such employee, the employee may file a Notice of Dispute of Statement of Employee
Claim, the form of which is attached as Schedule “G” to the proposed Claims Procedure Order,
with the Monitor on or before July 28, 2017 (the “Claims Bar Date”). The Monitor would review
all Notices of Dispute of Statement of Employee Claim submitted by employees as of the Claims
Bar Date. If any such dispute is not settled within a time period satisfactory to the Monitor, the
Monitor would, in its sole discretion, refer thé dispute to a Claims Officer or to the Court for

adjudication.
(d) Other Claims

37.  The proposed Claims Procedure Order would set the same Claims Bar Date for all

claimants, subject to extending the deadline in respect of certain Restructuring Period Claims

19
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(defined below). For claimants other than employees asserting claims, the proposed Claims

Procedure Order would impose the following filing deadlines:

(@

(b)

()

Pre-filing Claims: For clalms based on facts that existed prior to May 4, 2017 (i.e.,

pre-filing claims), the claimant would be required to file a proof of claim with the

Monitor by the Claims Bar Date;

Restructuring Period Claims: For claims based on the restructuring, disclaimer;
resiliation, termination, or breach by any of the Express Canada Entities on orafter
May 4, 2017 of any contract, lease or other agreement (“Restructuring Period
Claims”), the claimant-would be required to file a proof of claim with the Monitor
by the later of: (i) the Claims Bar Date, and (ii) 30 days after the Monitor sends a
claimspackage for the Restructuring Period Claim. The Monitor would be required
to send such a cléi‘ms package to the creditor upon becoming aware of the

circumstances giving rise to-'the Restructuring Period Claim; and

Intercompany Claims: Any of the Express Canada Entities or their affiliates,
including Express U.S. and its affiliates, that intend to file a claim (an
“Intercompany Claim™) would be required to file a proof of claim with the

Moniter by the Claims Bar Date.

38.  These deadlines apply to claims against the Express Canada Entities and to D&O Claims.

Unless the Court extends the time, claims not filed by the applicable deadline would be

extinguished. Any potential claimant that does not file a claim by the applicable date would not be

entitled to vote at a meeting of creditors regarding a proposed plan of compromise or arrangement

(a “Plan™), or to participate in any distribution under a Plan.
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39.  The ptoposed Claims Procedure Order provides that the Monitor is to review-all proofs of
claim filed before the applicable deadline. For claims against the Express Canada Entities, the
Monitor would accept, revise, or reject the claim in consultation with the Express Canada Entities.
However, where the proof of claim relates to an Intercompany Claim, the Monitor would only
consult with the Express Canada Entities if the Monitor determines, in its sole discretion, that such
consultation is necessary. For D&O Claims, the Monitor would also consult with the directors and

officers named in the proof of claim with respect to the merits of the claim.

40.  If the Monitoi revises or rejects the claim, the Monitor would notify and give reasons to
the claimant by delivering a notice of revision or disallowance no later than September 15, 2017,
The claimant would ‘t.heﬁ, have 28 days to dispute the revision or disallowance of the claim by
delivering a no?tice' of dispute of revision or disallowance, with reasons, to the Monitor. If this
dispute is not settled within a time period satisfactory to the Monitor, the Monitor ‘would, in its

sole discretion, refer the dispute to a Claims Officer or to the Court for adjudication.

41.  The Claims Process would not apply to claims secured by the Administration Charge and
the Ditectors’ Charge (as approved in the Initial Order), any claims encompassed by sections
5.1(2) or 19(2) of the CCAA, any claims by Fifth Third Bank and Bank of America Merchant
Services Canada Corp. in connection with the Cash Management System, or any claims of the
Consultant in conﬁection with the Consulting Agreement. Further, the Claims Process does not
prejudice the rights and remedies of any person under any insurance policy or prevent or bar any
pérson from seeking recourse against or payment from any of the Express Canada Entities’

insurance policies.
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E. Stay Extension

42.  TheExpress Canada Entities are seeking to extend the Stay Period (as defined in paragraph

14 of the Initial Order) up to and including September 29, 2017. This will allow the processes

described above to unfold and allow the Express Canada Entities to focus on the ofderly wind
down, with the assistance and oversight of the Monitor, for the benefit of all of their stakeholders.
The Sale and final reconciliation under the Consulting Agreement is expected to be completed
before this date. Further, the Express Canada Entities will be in a position to réport to the court by

that date with respect to any creditor claims that may be disputed in the proposed Claims Process.

43.  Based on the dates in the proposed Claims Procedure Order and in the Sale Approval Order,

' the following ate the key dates during the proposed extended Stay Period:

Proposed Date Step

June 6, 2017 Monitor to distribute packages of ¢laim materials
(including the Claims Procedure Order) to non-
employee creditors

June 15, 2017 End of the Sale‘and the last day of possession and
occupation of Express Canada’s leased premises

June 23, 2017 Monitor to send Statements of Employee Claim to
employees :

July 28,2017 Claims Bar Date

September 15, 2017 Monitor to notify and give reasons for any

revision or disallowance of claims

September 29, 2017 Stay extension date

44.  The Express Canada Entities have confirmed, in consultation with the Monitor, that they
have sufficient cash resources to complete the Sale and continue their responsible and orderly wind

down through to September 29, 2017. I understand that the Monitor will be filing a second report

22
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-14-

with the Court prior to the hearing of this motion which report will include an update of the cash

position of the Express Canada Entities.

45,  Ibelieve that the Express Canada Entities have acted, and continue to act, in good faith and
with due diligence in pursuing a controlled and orderly wind down. I do not believe that any
creditor will suffer any material prejudice if the Stay Period is extended as requested. I am also

informed by the Monitor that it supports the request to extend the Stay Period.

SWORN BEFORE ME at the City of
Columbus, inthe State of Ohio, on May 23,

2017.

\(e

I‘@a}g} ublic for the:State of Ohio / ’ TODD P AINTERV

RIAL' &

“‘\mm"m,,,

i KATHRYN A.LANE
~ Notary Publie, State of Ohio
My Commission Expires 07.17-2024



drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin


TAB A



24

THIS IS EXHIBIT “A”
TO THE AFFIDAVIT OF TODD PAINTER,
SWORN BEFORE ME THIS
23" DAY OF MAY, 2017.

(A (S

Notary P&hl;} for éhe) State of Ohio

i,
\\‘z“PxR‘ A L . 82’\":

. KATHRYN A LANE
2 HNotary Public, State of Ohip
§ Wy Commission Expires 07-17-2024
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Court FifeNo, CV-17-11785-00CL.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST.

THE HONOURABLE MR. ) THURSDAY, THE 4%
JUSTICE HAINEY ' ) DAY OF MAY, 2017

THE MATTER OF THE COMPANIES’ CREDITORS
RANGEMENT ACT, R.S.C. 1985, ¢, C-36, AS AMENDED-

INITIAL ORDER

THIS APPLICATION, myade by Expréss Faghion Apparél Canada Toc. (“Express
Canada™) and Expréss. Canada'GC GP, In¢. (together with Expréss. Canada, the “Applicants™),
pursuarit,to the Companies’ Creditors Arrangement Aet; R:8.C. 1985, o. €36, a5 amended (the
“CCAA™) was heard this day at 330 University Avete, Toronto, Ontario.

ON READING the affidavit.of Todd Painter swom May'3, 2017 and the Exhibits thereto
(the “Painter Affidavit’) and:the pr&ﬁl’i‘hg teport dated May 3,2017 of Alvarez & Marsal
Canada Inic. in its capacity as proposed Mouitor of the Applicants (in such capacity, the
“Proposed Monitor”), a11d on heating the submissions of counsel forthe Applicants and
Express Canada GC, LP (the “Paxtnership”, and dolléctively with the Applicarits, the “Express.
Canrada Entities”), Express, LLC atid thie Proposed Monitor 4nd bn reading the consent of the

Proposed Monitor to act as the Monitor,
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SERVICE

1. THIS COURT ORDERS that thetite for serviceof the Notice of Application and the
Application Record is hereby abiidged and validated so that this Application is properly
returnable today and hereby dispenses with furthe service thereof.

APPLICATION

2. THIS:COURT ORDERS AND DECLARES that the Applicants.are companies'to which
the CCAA.applies. Althoughmot:an Applicant, the Partnership shall-enjoy theberefits ofthe

protections and authorizations provided by this Order.
PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the.Applicants, indjvidually-or collectively, shall have the
authonity to file and may, subject to further order of this Couit, fle with this Court.a plan of
compromise or arrangement {ereinaffer referred to as e “Plan™y.

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Bxpress Canada Enfities shall rejnain i possession and
undertakings and praperties of every nature
ds thereo £{the “Property™):

control of their respective current-and future assets,

and kind whatseever, ant wherevér sifbate including all py
Subject to further Order of this Court, the Bxpress Canada Entites shall continue fo carry on.
business in a manner consistént with the preservation of the value of their business {the
“Business”) and Property. ‘The:Express Canada Bufities shall each be authorized and
empowered lo continue to retain and employ the-employees, advisors, coisiltants, agents,
experts, appraisers, valuatots; brokers, dccountants, counsel and such other persons (¢ollectively
“Assistants”) curtently-retained or-employed by them, with liberty to rétain snch further
Assistants as they deem reasonably necessary or desitable in the 6rdinary cowrse of business or

for the carryirig oiit ofthe terms of thig Order:

5. THJS COURT QRDERS that the'Express Ganada Entities shall be entitled to ceontinue to
utilize the central caslhi inanagemnéntsystem eurrently in place as deseribed in the Painter

Affidavit or, with the consent of the Monitor, replace it with another substantially shinilar cefitral
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cash mariagement systern (ihié “Cash Management -System’™).and that any present-or-future bank
(o othet similar entity) providing fhe Cash Management System (including; without limitation,
Fifth Third Bank and Bank 6f America Merchant Services Canada €orp.). shall ot be unider any
obligation whatsoever fo inquixe into. the propriety, validity-or ];agalj-ty of any transfér, payment,
collection or:offier action-taken .nnég’r the Cash Manggement System, o 4s to this ise or
applicafion by the Express Canady Entitiss of fundstransferred, paid, eollected or otherwise
dealt with in the:Cash Managemeiit System, shall be entitled to provide the Cash Management
System. without any lability in réspect theréof to any Petson (as hereinafter defined) other than
the Express Canada Hntities, pursuantto the terms of the documentation applicableto the Cash
Managerhent Systein; and shall be, in their capacity as provider of the Cash Management
System, an unaffected creditor in these proceedings and under the Plan with regaid to any laims
or'expenses they 'may-suffer orincurin cornection'with-the provigion of the Cash Management

System.

6. THIS COURT QRDERS that the Express Canada Entifiés shall be entitled but not.
required to pay-the following expenses whether incurred prior to orifter this Order:

(a) all. outstaridiig and fufure wapes, salatiey, enpldyes benefits (including, without
Jimitation, employesmedical;, dental snd similar benefit plans ot arrangements),
amiounts ewing under the Credit Card (as.defined in the Painter Affidavit), vacation
pay and expenses payable on or after the-date oFthis Order, in each case incurred in
the ordinary couise of business arid consistent with existing compensation policies

and affarigements, and all other payroll processing expenses;

()  all outstanding or fature amounts owing jnrespect of existing return policies, réfands,

discounts or other amounts on account of similar custorier programs or obligations;

() all outstanding or future amounts related to.honouring gift cards issned before orafler
the date of this Order;

{d)  the fees and disbursernents of any Assistants retained or employed by the, Express.
Canada Entities-at their standard i4tes and charges;

()  with.the consent of thie Monitor,. amounts owing far goods-or services actually

supplied to the Express Canada Entities priortg the date of'this Order by:
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(i)  providers of credif,-debit and gift card progessing related services;

(i)  logistics or supply chain providers, ineluding. customs: brokers and freight.

forwarders and security and armionred trifek carriprs; and

(i)  other third party suppiiers up fo a maximum aggregate amount of $50,000,
if; inrthe opinion of the Express Canada Enfities, the supplier i critical to
the Orderly Wind-dowi. (as hereinafter definedy.

THIS GOURT ORDERS that, -'Bchpfasf'othemiSlé provided o the cofitrary-herein; the,

Express Canada Entities shall b entitled but not fequired to.pay all reagonable expenses incurred

b¥y them in cairying.on-the-Businéss in the-ordinary course during the Ordesly Wind-dowsxt aftes

this Order, and in tarryingout the provisions:of this Order and any other Order of this Coutt;

which expenses shall include, without Hmitation:

(a

®)

8.

all expenses and capital expenditures reasonably necessary forthe preservation of the
value of the Property or the: Business including, withoutlimitafion, payments on
accounit-of insurance {including directors.and officers insurance), maintehance and

security Servicesyand.

payment for goods or services actiially supplied to the Expréss Canada Entities
following the-date of this Order.

THIS COURT ORDERS that tlie Express Canada Entities shdll rémit, in actordance with

Tegal requiitenienits, or pays

(a)

(&)

anty statufory dested trostamounts i :favour of the Crown in right of Canada or of
any Previnge thereof or any other taxation authority“which are required to be
deduéted from the Express Canada Entities™ employees™ wages, including, without

limitation, amounts in respect of (i) employment insurance, (ii), Canada Pension Plan,.

all poods ‘and services taxes, harmonized sales taxes . or other #pplicable sales taxes
(collectively, “Sales Paxes™) required to 'be remitied by the Expteéss Capada Entities
in connection with the-sale of goods and services by the Expréss Canada Entities, but

only where such Salles Taxes are acerued or coliected after the date ofthis Order, or

28
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Where such Sdles Taxes were accrued or collested prior to the date of this Order but:

nét required to be remitted until on or after-the date of this Order;

{c)  afiyamountpayableto the Crowninright of Canada or of any Province thereof or
any political subdivision thereof or any other taxation aﬁthqr.j’g‘y in tespect of
municipal_,realty; municipal business; workers” compensation or other taxes,
assessments or levies of any fiature or kind which are éfititled at Iaw to be:paid in
‘priority to ¢laims of secired.ctéditors and which are attributable to or in respect:of the

carrying on of thie Busiriess by the:Bxpress Canada Entities; and

(@) taxesunder fhie Mnzonie Tax Act (Canada)or other relevant taxing statute giving rise to
any: stifitory deeried frust ameunts in favourof the Crown in right of Carjada ot any

Province thereof orany pelitical subdivision thereof-or any other taxation authority.

9. THIS COURT ORDERS that, except.as specifically permifted herein, the Bxpress

Canada Erfities:are hereby ﬁre’c‘:’ted, until farther Otder ofthis Courf; (a) to'mhake no payments of
principal, interest thereon or otherwise on account of amounts ewing by any one of the Bxpress,
Canada Entities to any of their creédifors as 6f this date; (b) to giant no séeurity interests, trust,
liens, chatges orencumbrances tpon of it respéat of any: of the Property; and (c) to not grart
credii ot ineurliabilities except ini the oxdinary tourse:of the Business orpursuant to this Order

or any other Order of the Covirt.

ORDERLY WIND-DOWN

10.  THIS COURT ORDERS that the Express Candda Entities shall, subject to such
requirenients 4§ aré imposed by the CCAA, bave the rightito:. i

(1)  permanently or temporarily cease, downsize.or shut down any of their respective
businesses or'operations, and. to dispose of redundant or non-riaterial assets not

exceeding $50,060 in any one: transaction. or $*2'5()1§Q.OQ'in, {he ageregdte;

(b)  termindte the employment of such-of their employees or temporarily lay. off such of

their employees as tlie relevant Express Canada Entity deems appropiiate;

A
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{c) pursue all offers for sales of material parts of the Busidess o Property, in'whole or
part, subject to prior-approval of this Cotut heing obtaitied beforeanysale {exceptas ‘

(d)  apply 1o this Court for sich approval, vesting o othier Ordéss '%is:.may be necessary to
cohsumpmiate salé transactions for all orany payt of the Property, including, without
limitation; approval 6f a consulting or liquidation dgreement concerning the:
liquidation. of inventory, fiyrniture, fixtures, and equipment formingpart of the

Property, and any-telated relief.

all of the foregoing to permit the Express Canada Entfities to proceed with an orderly wind-down
of the'Business (ilie “*Oxderly Wind-down™).

REAL PROPERTY LEASES

il.  THIS COURT ORDERS that uniil axeal property lease to which Express Canadaisa.
party-is disclaimed in accordance with the C‘,CAA ‘orotheiwise consensially téiminated, Express
Canada shall pay, wifliout duplication, all amounts constituting fejit 4t payable as rent under sach
real property lease (Inchuding; for greatet-cerfairity, tomiion aréa maintenance charges, ufilities .
and realty taxes and any offier amoniits payable 1o the landlord under such lease, but for greater
certaisity; excluding dceelerated rent or penalties, fees orother charges arising as & result of the
insolveney of the Express Canada Entities 6r the.making of this Inftial Order) or as otherwige
niay be negotiated between Express Canada and the landlord from time to fime ¢“Rent”), for'the
peried commencing from and including the date of this Order; twicesmorithly in equal payments
on the first and fifteenith day of each month, in advance {buf natin-aifears), Onthe date of the
first of such payments, any Rent relating to the-period cominghieing frofii and.ineiuaing the date:

of this Order shall also be paid:

12.  THIS COURT ORDERS it Express Canada shall provide .éacﬁ_of the relevant landlords
with notice ofits intention to reniove any fiXtures ffom dny leased premises at least seven {7)
days prior to.the date of the intended removal. Therelevant landlord shall be-entifled to have a
representative present in.the Jeased premisesto observe such removal and; if the Jandlord
disputes Express Canada’s-entitlement to remeve any such {ixture under-tlie provisions of the

lease, such fixture shall remain on the premises and shall be dealt with as.agieed between any
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applicable secured creditors; such Jandlord and Express Canada; ot by further Order of this Court
UpOIE appiicaﬁon by Express Canada.on. atleast two (2) days’ notice to-such landlord and any
such secured creditors. If Express Canada diselaims the leasé goverming such leased premises’in
accordance with Section 32 of the CCAA, it shall not be.required to-pay Rent-under such lease
pending resolution ofiany such dispute (other than Rent payable for the notice:period provided
for in. Section 32(5) of the CCAA), and the disclaimer of the lease shall’be without prejudice to

- Express Canada’s clain to the fixthres in dispute.

13. THIS COURT ORDERS that if anotice of' disclaimer is delivered pursuant to Segtion 32
of the CCAA by Express. Canada, then (d) during theshoties period prior to the effective time of
the disclaimer, the landlord mhay show the affected leased pieimises:16 prospective tenants during
normal business hours, on giving Express Canada and the Monitor 24 hours® prior written notice,
and (b) at the effective time of the disclaimer, the relevant landlord shall be entifled to take:
V_posse_ssion» of any such leased premises without waiver ofor prejudice tozany claims or rights
such landlord may have against Express Canadain respeet of such lease'or leased premises,
provided that nothing hereii shiall relieve such landlord ofits obligation to-mitigate any damiages

claimed iri connection therewith.
STAY OF PROCEEDINGS

44,  THIS COURT ORDERS thatunti] and incloding fune 3, 2017, or such later date as this
Court may order (the “Stay Period™); 116 procesding or enforcermient procéss inany ¢ourt or
tribunal (gach, & “Proceeding™) shall be comménged or continved agaipst or fjx éspéct ofthe

Express Canada Entities or the Monitos, or thejriespéttive employees and representatives acting
in such capacities, or affecting the Business or the Property, extept with the written.consént of
the Express Canada-Entities and the Monitor; or with leave of this Counrt, and any‘and all
Proceedings currently under way against or in respect of the Express Cauada.Entities: or affecting
the Business or the Property are hereby stayed. and suspended pending fiither Ordey of this

Court.
NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS.COURT ORDERS that during the Stay Period, all 1ights and remedies-of any

individual, fitm, corporation, governmerntal body or-agency, 6 any other enfities (all of the:
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foregoing, collectively being “Persons” and each being & “‘»P_'exzsoxf”,)( againgt-or. ifi vespect of the
Expréss Canada Entities or the Monitor, or affecting the Business or'the Property, are hereby
stayed anid stgperid ed except with the. pn"o’r wiitten copsentofthe Express.Canada Entities and.
the Monitor, or leave of this Court, provided that nothing i this Order shall (i) empower the
_Express Canadd Entities to camry on any business which:the Fxpress Canada Entities are not
lawfully entitled to carry om, (it) affect such 5nves_ti’gétfibﬁs; actions, suits'or proceedings bya -
regulatory body as are permifted by Section 111 of the GCAA, (i) prevent the filing of any
registration to preserve or'petfect a security interést; ot (iv) prevent the registration of 4 claim for

Hemn.
NO INTERFERENCE WITH RIGHTS

16.  THIS COURT ORDERS that. during the Stay Period; nio Person shall distontinue, il to

honour, alter; interfere with, repudiate, terminate or cease:to perform dniy tight; renewal right,

contract, agreement, lease, sublease, licence or permit in favour of 68eld by the Express Canada
Entities, except. with the priorwritten consent of the Express Canada Entities and the Monitor, or
leave of this Court. Without limatirig the foregoing, no tight; optiti, femedy; and/orexemption iy
favour of the relevant Express Canada Entity shall g ot shall be deetned to-be negated,

suspended, waived and/or tetminated-as a result of this Otder.
CONTINUATION OF SERVICES-

17.  THIS-CQURT ORDERS that during the Stay Petiod, all Persons having:oral or written.
agreements with the Express Canada Enitities or'stdtutory or regulatory mandates for the:supply '
of goods and/or services, including without hinitation all computer software; commitnication and
other data services, centralized banking services, cash management sérvices, payroll and benefits
services, insurarice, warranty services, freight services, tragsportation sefyiees, castoms clearing,
warehouse and logisties services, utility or other services to the Business or the Bxpress Canada
Entities, are hereby restrained unti} further Order of this Court from discontinuing, altering,
interfering with-or tenminating the supply of sucli goods or services as may bexrequired by the
Express Canada Entities; and that the Express Canada Entities shall beenfitled to the continued
use of their current premises, telephofie pumbers, facsimile numbers; interiel addresses and
domain naries, provided in each ¢ase that the normal prices or charges forall such goods or

services received after the date of this Order are paid by the Express Canada Entities in
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accordance with normal paymentpractices of the Express Canada Enfities or:such other practices
as may be agreed-upon by. the:supplier or service provider and each 0f the Express Canada

Entities and the Monitor, or as may bé ordered by this Court;
NON-DEROGATION OF RIGHTS

18.  THIS COURTORDERS that, notwithstanding anything else iri this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use.of leased or
licensed property or.other valuable consideration provided on or affer the date of this Order, nor
shall any Petson be imder any obligation on-of after thi-dite of this Ordef to advance or re-
advance any moni€s:or otherwise éxfend any- credit to the Bxpress Canada Entities, Nothing in

this‘Order shall derogate from the rights conferred.and obligations imposed by the CCAA,
EMPLOYEE RETENTION PLAN

19.  THIS COURT ORDERS that the Employes Retention Plan {the YERP?), as.described in
_the Painter Affidavit, is hereby‘approved and tﬁea,Express- Canada Entities-are.auitiorized to make

the payments contemplated by the ERP.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

20.  THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11,03(2) of the: CCAA, no Proceeding may be commeticed or continued against any
of the forner, current or future directors or offivers - of the Express Canada Entifies with respect
to any claim against the directors or-officers that arose biefore the date hereof and that relates to.
any obligations of the Express Canada Brtities whepeby the divectors of officers aré-dlleged
under any Jaw to be liable in their capacity 4s directors.or 6fficers for the payment or
performance of such obligations, uitil a compromise orafrangement inrespect of the Express
Canada Entities, if one is filed, is sanctioned by this Court or is refused by tlie creditors of the

Express Canada Entities or this Court.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

21. THIS COURT-ORDERS that the Express Canada Entities shall jointly and sevérally

indemnify their directors and officers against obligations and liabilities that they may incur as
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directars or-officers of the Express Canada Entities after the-commencement of the within
proceedings, except to the extent that, with respect to any officer or-director, the obligation or
liability was incurred as a result of the:divector”s or officer’s.gross negligence or wilful

miseonduct,

22.  THIS COURT ORDERS thatthe divectors and officers.of fli¢ Express Capada Entities
shall be entitled to-the benefit ofaiid are berebirgianted 4 ¢hiatpe (the “Directors’ Charge”) on
the Property, whiclf charge shall riot exceed an aggregate smeunt of $500,000, as security for the:
indemnity provided in paragsapti 21 of this Order The Ditectors’ Charge shall have the priority
set out in patagraplis 33 and 35 herein.

23.  THISCOURT ORDERS that, notwithstanding ady langnage in any applicible insurance
policy to the contrary; (a) rio insurer shall be'entitled to'be subtogated t6 ¢r cldim the benefit of
the Directors’ Charge; and. {b) the Express Gaix;ad;‘}inﬁti‘gg’: itectors and officers:shall only be
entitled to the benefit of fie Direciors Chatgeto ﬂ;‘ej exfentthat they do.fot have coverage under
any directors’ and officers™ 1nsurancs poligy, orto the extent that siach ‘coverage is Snsufficient fo

pay arnounts indemnified in dggordance with paragtaph 21 of this Order.
APPOINTMENT OF MONITOR

24.  THIS COURT'QORDERS that Alvarez & Marsal Canadd g, is beréby appoeinted
pursuantte the CCAA as the Monitor; an officer of this Cotirt, t6 nionifor the business and.
finaricial affairs of the Express Canada Enfities with the powers-and obligationsiset out in the
CCAA or set fortli Herein arid that theBxpress Cariada Bntities and their affiliates, officers;
directors, and Assistants shall advise the Monitor of all material steps taken by the -Expféss
Canada Entities pursuant to this Order, and shall co-operate.fully with the Monitor in the
exercise of its powers and discharge of its obligations ad provide the-Monitor with the.
assistance-that is necessary-to enable the Monitor to -adequately garry oul the Monilor's

functions.

25.  THIS COURT ORDERS that the Monitot, in additien toifs preseribed ﬁvg'ﬁts’ and

obligations under the CCAA, Is hereby dirested and -empawered to:

{a)  mionitor the Express Caiiada Entities’ réceipts and. disbursements;
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assist with the Orderly Wind-down of flie Business and opetations of the Express

Cangdd Entities;

liaisg with Assistants, to the extent required, with respect to all matters relating to the;

‘Propexty, the Business; and such other matters as may be relevant to the proceedings

herefii;

repdit to this Court 4t such times and intervals as the Monitor may deem appropriate
with réspect tomatters relating to the Property, the Business, cerfain shargd services
provided to the Appﬁcants by Express U.S. during the Orderly Wind-down and sach.

other matters:as may be relevant:to the proceedings heréin;

advise the Applicants in their developmerit of the Plan and aniy améndments 16 the
Plati;

assist the Applicants i theit preparation of'their cash flow statements and the
dissernination of othér Snancial information;

assist the Applicants, fo-the exteiit required by the Applicants, with the holding and

administering ofcreditors” or sharehiclders” meéetings for voting on the:Plan;,

have-full and complete access:to thig Property, including the premises, books, records;

data, inclnding data in.€lectronic form, and other finaneial documents.of the Express:
Canada Bnfities, wlistever l6cated and to the. extent that is necessary fo adequately

assess the Bxpress Ganada Entities® business and financial affairs or to perform its

duties atising under tlits Order;

oversee and consult ‘with the Express: Canada Entifies, any iquiddtion agent, and ady
Assistants:retained (including brokers), to the extent réquired, With fespect to any and
all'wind-dowm activifies and/or any marketing or sale of'thé Property and the

Business-or any part thereof]

be at liberty fo engage independent legal counsel or such gther persons, or utilize the:

services of employees of its affiliates, as the Monitor deems necessary or advisable
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respecting the exercise.of its powers and perforinance of its obligations. nnderthis
Order;

(k)  beatlibertyto-serve as a “foreign representative”™ afthe Express Canada Butitles in

any proceeding outside Canada; and

()’  perform stich other duties as are réquired by this Order or by this Court froth time to

time,

26. THIS COURT ORDERS that the Monitor shall not fake possession of the Property and.
shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, 'by ﬁﬂﬁfling its‘obligatioris hereutider; be deemed to havi takeh or

maintained possession or control of the Business or Propetty; of any part thergof:

27.  THIS COURT ORDERS thiat nigthinig herein coritained shall require the Monitor to
occupy-or to take.contro], care; charge, possession ormanagement (separately and/or
gollectively, “Possession”™) ol any of the Property that might be environmenttally confaminated,,
might bea pollutant or a eontarindnt, o iniight caiisé or contribute to-a spill, discharge, releage
or d,epq‘sii; of a substancs contraryto any federal, provincial or other Taw respecting the:
‘protection; conseryafion, enliancement; rémediation or xehabilitation of the environment of
relating to the disposal:of Waste or other contamination:including, without Himitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Oritgrio
Water Resources Act, or the Ontario Occupational Healih and Safety Act-and regulations.
therennder (the “Environmental Legislation™), provided however thaf nothing herein shall
exempt the Monitor from any duty to repert or make disclosure imposed by applicable

Environmienta] Legislation. ‘The Monitofshall not, as atesult ofthis Order or amything donein

pursnagce of the Monitor's-duties and powers under this Order, be deemed to be-in Possession 6f

any-of theProperty withisi the meaning of any Environmental Legislation, unless itis actually in

possession.

28.  THIS COURT ORDERS that the Monitor shall provide any creditor of the Express
Canada Entities with information provided by the Express Canada Entitjes in résponsé jo
reasonable requests for information made in writing by such credjtor addressed to thé Monitor.

The Monitor shall not have any resporsibility or liability with respect to the information

36
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disseminated by it pursuant to thisparagiaph. In thecase of information thatthe Monitor has
been advised by thé Express Canada Entities is confidential, the Monitor shall not ,_pr,ovide such.
informationt to creditors unless otherwise directed by this: Court or on.such. terms as the Moniter

and the Express: Canada Entities may agres.

29.  THIS COURT ORDERS-that, in addition to the rights and protections afforded the:
Monitor under the CCAA or as an officer of this Court, the Monitor shall-incur fie Hability or
obligation as aresult of its appointment of the earryjng out'of the provisions.of this Order,
including, for greater certainty, iri the Moriitor’s tapacity as “foreign représentative’, save and
except for any gross negligence or wilful misconduct onits:part. Nothing;in this Order shall
derp‘gate from the protections afforded the Monitor by the CCAA or any applicable legislation.

30,  THIS COURT GRDERS that:the Monitor, counse] to the Monitor-and eounsel to the
Bxpress Candada Entities shall be paid their reasonable fees and disbursements, in. each case at
their standard rates and.charges, whether incurred prior fo or'subsequent to. the-date-of this Order,
by the Express Canada Entities as part.of the. costs of these proceedings, The Bxpress Caniada
Entities are hereby authorized and directed to pay the aceourits of the Menitor, counsel for the
Monitor and copnsel for the Express Canada Entities on 3 weekly basis and, in addition, the
Express Cinada Entities are heteby authorized to-pay to the Moniter, eounsel fo the Monifor, and
counsel to thie Bxpress Canada Entities, retainers in the aggregate amount of $250,000 to. be held.
by them as security for payment of their respective-fees and disbursements. outstanding;from time

to time;

31.  THIS COURT ORDERS that thé Monitor and its legal counsel shall pass their accounts
from fime to time, and for this purpose the accounts of the Monitor and its legal coungel are.

hereby referred to a judge of the Commercial List of the Ontario Superiox Court of Justice:

32. THIS COURT ORDERS that the Monitor, counsel] to- the Mornitor, 4nd ¢ounsel to the
Expréss Canada Enifities shall be entitled to the benefit of and 4re figreby granted a thatge (the
“Administration. Charge”).on the Property, which charge shall not &xceed 4n aggregate amount
of $650,000, as security for their professional fees and disbursements incurred at'their respective.
standatd rates, both before and aftér the making of this Ordér in respect of these proceedings.

The Administration Charge shall have the priority set-oul in paragraphs 33 and 35 hereof.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

33.  THIS COURT ORDERS that the prioifies of the Direttots” Chaigé and the:

Administration Charge, as between therii; $hall be as follows:
‘First — Administration Charge {to' the makimiu ainouit 0f $650,000); dnd
Second ~Direstars’ Charge. (to themakimum ampunt of $500,000),

34, THIS COURT ORDERS that the filing; registration of perféstion of the Administration
Charge and the Directors” Charge:(collectively, the““Charges?) shall not be required, and that
the Charges shall bewalid and enforceable for all ;purposes,; én‘c]uding’;as: againstany tight, title'or
'»i.nterest?ﬁi‘ed, registered, recorded or perfected subsequent fo-the Chargés comiing into existence,

notwithstanding any sueh failure to file, Tegister; record or perfect.

35.  THIS:COURT ORDERS that each of the Administration, Chatge #nd the Directors®
Charge shall constitute a charge on the Property and sach Charges shall rank in priority to all
other securify intetests; teusts, liens, charges and encombrancss, elaimy of $ecured greditors,
statutory or otherwise (collectively, “Encimbranees”), except for (a) aiy Peison with 4 properdy:
perfected plirchasé inoney secnrity intetest under the:ti?etésanafl Property SecurityAet {Ontario) or
any othier personal property registty system, or (b) any Person who is.a %secured creditor” as

defined in the CCAA that has not been served with notice of the application for this Order.

36,  THIS COURT ORDERS that except as otherwise expressly provided for herein, or as.
may be approved by this Cout, the Express Canada Entities shall not grant any Bncumbranses
Administration Charge

over any Property-that rank in priority to, or pari passu with, any-of il

and the Directors” Charge, unless the Express Canadd Eritities also obtain the prier wiftten
consent of the Monitor and the beneficiaries of the Adninistration Chatge and the Directors’

Chazge, or finther Order of this Court.

37.  THIS COURTORDERS that the Adriiizistration Charge and the Direetors” Charge.shall
not be réndered invalid or unenferceable and the rights and remedies of the:chargees entitled to
'the.bene__ﬁt of the Charges (collectively, the “Chargees™) shall not otherwise be limited or
impaired in any way by (a} the pendency of these: proceedings and the declarations of insolvency

made herein; (b) any application(s) for bankniptcy ordei(s) issted pirsnant e BIA, orany
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bankruptey order made pursuant to such applications; (¢ the filing of any assignments for the
general benefit of creditors made. pursuant to:the BIA; (d) the provisions of any federal or
provincial statutes; or. () any.negative covenants, prohibitions.of other siriilar provisions with.
respect to' borrowings, incurring debt or the creation of Encinbranives, ontained it any xisting
loan docuinents, lease, sublease; offer to lease or other agreethent (colleptively, an
“Agreement”) which binds the Express Canada Entifies, and notwithstanding any provision to

the conitrary in any Agreenert:

(a)  the creation.of the Charges shall not create or be deemed to Constituica breach by the
Express Canada Entities of any-Agreement fo which it is a party;

(b}  .none of the.Chargees shall have-any liability to.any Person whalsosver as a result-of
dny breach of any A greement caused Yy or resuliing from the credtion of the Gliarges;

and

(vy  the payments madeby-the Express Canada Entities pursvaiit-to this Order and the
granting.of the Chiaiges, do not-and will hot cotistitute preféietioes, Favdulent
‘conveyances, transfers. at undervalue, oppressive conduct, orother challengeable or

" voidable fransacfions under any applicable law.,

38.  THIS COURT ORDERS that any Chaige created by this Order over leases of real
propertyin Canada shall enly be a Charge in. the Express-Canada Entities” interest in suchreal

property leases.
SERVICE AND NOTICE.

39. THIS COURT ORDERS that the Monitor shall (i) withiout defay, publish.in The Globe
and Mail (National Edition} a notice. containing the information prescribed under the CCAA, (i)
within five days afier the date of this Order, (A) make this Order publicly available in thé manner
prescribed under the CCAA, (B) send or cause-to be sent, in thepresciibed miafner, 4 noticé to-
every kaown cieditor who hias a ¢laim against the Express Canada Entities of' more than $1000,
and (C) prepare a list showing the rames and addresses of those creditors.and the estimated
amounts of those claims, and make:it publicly available in the preseribed manner, all in

-accordance with Section 23(1)(a) of the CCAA and the regulations srade thereunder, provided
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that the Monitor shall not make-the claims, names and addresses of individuals who are creditors

* publicly available; unless otherwise.ordered by the Court.

40.  THIS COURT ORDERS that any employes of any:of the Express Canada Entities that
receives a notice of termination ftom any of the Express Canada Entities by electionic
transmission or electronic mail shall be deemed to have:reegived such notice of termination at

the time that the notice of teriningtion is sent.

41.  THIS COURT ORDERS that the E-Setvice Protoeol of the Commercial List (the
“Guide”) is approved and adopted by reference herein and, in this proceeding, the service of
-doeuments made in-accordance with the:Guide {which can be fonnd en the Comimercial List
website at: www.ontarioconrts.ca//scj/practice/practice-directions/torontoreservice-commercial/y
shiall be valid and effective sepviee: Subject to Rule17.05 this Ordershall constitute an order for
substituted service pursuant to Rule 16.04:0f the Rules of Civil Procednre: Subject to Rule
3.01(1)(d) of the Rules of Civil Protedure andl paragraph I3 of the Gujd
in accordance with the Guidewill be effective on transnhission. This Court further orders thata
Cage Website shall be established in accordance with the Guide with the following URL:

8, service of'decmieiits

www.alvarezandmarsal.com/expresscarada {the-“Monitox’s Website®).

42, THIS COURT ORDERS that if the service or distribution of documents in accordance .
with the Guide is not practicable, the Express Canada Entities and tlie Monitor are at liberty to

. serve or distribute this Order, any other materials and.orders i these proceedings, any notices or
other cotrespendence, by forwarding true copies thereof by. prepaid ordinary mail, courier,

personal delivery or facsimile transmission to the Express Canada Entities” creditors-or-other

interested parties at their respective addresses as last showit on the records of the Express Cavada

Entities and that any such.seyvice.or distribution by cousier; personal delivery or facsimile
transmission shall bé deemedito be received:or the next business day following the date of

forwarding thersof, or if sent by ordinary mail, on the third business-day after mailing.

43.  THIS COURT ORDERS that the:Express Canada Entities and the Monifor and their
counse} are at liberty to serve or distribute this DOrder, any other materials and orders as may be
reasonably required in these. pro'ceedings; including ahy notices, or-other correspondence, by
forwarding tive copies thereof by electronic message toihe Express Canada. Entities’ creditorsor

other interested parties and their advisots. For greater certainty, any sel), distribution or service
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shall.be.deemed to be in satisfaction.of a legal orjudicial obligation, and notice requirements
within the meaning of clause 3(c) of the Electronic Commerce Protection Regulations, Reg.

81000-2-175 (SOR/DORS).
GENERAL

44.  THIS COURT ORDERS that the Express Canada Entities o the Monitor may from time
t time apply to this Court for advice and directions in the discharge:of its powers and duties

hereunder.

45.  THIS COURT ORDERS thiat nothing in this. Order shall prevent the Monitor from acting

as anjriterim receiver, 4 Yeceiver, 4 réoeiverand mernager, or 4 frsteé in bankwuptey of the;
Express Canada Entities, the Bugitiess-or the Property.

46. -THIS COURT HEREBY REQUESTS the aid and réchgnition of an y court, tribunal,
regulatory or administrative.body havingjurisdiction in Canada or in the Unjted States, to give

effect to this Order and to assist the Express Canada Entities, the Monitor and their respective

agents in carrying out.theferms of this Order. All courts, tribunals; regilatory-and administrative:

bodies are hereby respectiully requissted to make such .ordcrisiaﬁd to provide such assistanceto
the Express Canada Etitities arid to the Moniter;as an. officer of this Court, a8 tay bﬁ'nﬁées's.ary
or desirable to give effect to flils Order, to grant representative status to-the Monitor in-any:
foreign proceeding, ot todssist the Express Canada Bntities and the Manitor and thely respective:

agents in carcying out the termisof fhis Order.

47.  THIS COURT ORDERS that each of the EXpréss Cariada Entities and the Monitor be at
liberty and is hereby atithorized and-empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for:the recognition of this Order and for assistarice in

carrying out the terms of this Orde.

48. THIS COURT ORDERS that any interested party (including the Express Canada Entities
and the Moritor) may apply to this Court o vary or amend. {lis Order af the comeback rotion
scheduled for May 25, 2017, on notless than seven (7) calendar days’ riotice to aiy other party
or parties likely to be affected by the order sought or upos sich other notice, if any, as this Court

may order.
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49.  THIS COURT QRDERS that this Order and all ofits' provisions are effective as of
12:01 a.ah. Easterti Standard/Daylight Tirme on the date of this Order.

A. I%ﬁissgﬂo
‘ENTEHED AT/ INSCRIT A TORONTO gt
ON/BOOK NO:
LE/ DANS LE REGISTRE NO:
MAY 04 2017

PER [ PAR:
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R.8.C. 1985 c..C-36, AS AMENDED
AND IN THE MATTER.OF APLAN OF COMPROMISE OR ARRANGEMENT

OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS
CANADA GC'GP,INC. .

IN THE MATTER OF THE COMPANIES” CREDITORS ARRANGEMENT ACT,

Court File No: CV-17-11 78-5-QOCL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

PROCEEDING COMMENCED AT TORONTO

ORDER

OSLER, HOSKIN & HARCOURT LLP
100 King Street West

1 First Canadian Placé

Suite 6200, P:O, Box 50

Toronto-ON M5X 1B§

| Tracy C. Sandler (LSUC #: 32443N)

Jererny Dacks (LSUC #:41851R)
W. David Rankin (LSUCH 63261P)

Tel: 416.362-2111
Fax: 4168626666

| Lawyers for the Applicants
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THIS IS EXHIBIT “B”
TO THE AFFIDAVIT OF TODD PAINTER,
SWORN BEFORE ME THIS
23" DAY OF MAY, 2017.

CUA A p

Notary P@c for tu State of Ohié

\\\“““m{“ﬁm’""’b
\\“\ P~R L S&""} " )
H-Sia= KATHRYN A, LANE
* - Notary Publc, State of Ohio
3 0% wRtey & My Commission Expires 07-17-2021
’, » ‘;\\


drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin


Court File No.
ONTARIO v
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES" CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. and EXPRESS CANADA GC GP, INC.

APPLICANTS

AFFIDAVIT OF TODD PAINTER
(Sworn May 3, 2017) !
1, Todd Painter, of the City of New Albany, in the State of Ohio, the President of the
Applicants Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the

“Applicants”), MAKE OATH AND SAY:

1. This affidavit is made in support of an application by the Applicants for an Initial Order
and related relief under the Companies’ Creditors Arrangement Act, R.8.C. 1985, c. C-36, as
amended (the “CCAA™). Although the limited partnership Express Canada GC, LP (“Express
Canada LP”) is not an applicant in this proceeding, the Applicants seek to have a stay of
proceedings and other benefits of an Initial Order under the CCAA extend to Express Canada
LP, which is wholly owned by the Applicants and performs functions integral to the Applicants’
business. Together, the Applicants and Express Canada LP are defined in this affidavit as the

“Express Canada Entities”.
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.

2. 1 am currently the Vice President — International of Express, LLC (“Express U.S.”), the
direct parent company of Express Fashion: Apparel Canada Inc. afid the indirect parent company
of Express Canada GC GP, Inc. In my rolé, 1 have ultimate oversight of Express U.S.’s
operations outside of the United States, Which includes Canada. 1 am also the President and sole
director of each of the Applicants, positions that I have held since April 20, 2017. Prior to my
appointment as President, since 2012, I served as Vice President of each of the Applicants and,
prior to that, was Assistant Treasurer. As such, I have personal knowledge of the matters deposed
to herein. Where I have relied on other sources for information, 1 have so stated and I believe
them to be true. In preparing this affidavit, I have also consulted with former members of the
Applicants’ boards of directors, senior ‘management teams, senior management of certain of the

Applicants’ affiliated companies, and the Applicants’ financial and legal advisors.

3. All references to monetary amounts in this affidavit are in Canadian dollars unless noted

46

otherwise.
4, This affidavit is organized into the following sections:
A, Introduction.......ime " s nis e n s RS RSR E e ek e ER RS Lo e oA e SR S e e b ran s 3
B.  Corporate Stracture ....coocmuse (e 51t BoFemsninabie asunam e E ¥R g o v R n AR be e eeh e st naFaanan, ..9
(a) Express Fashion Apparel Canada INC. .oovevervrsseenremmenserssessomessneens sesesescsmrmrecsassosnmneonss 9
(b)  Express Canada GC GP, Inc. and Express Canada GC, LP ....................................... 11
C.  Chief Place of Business......... eeeresrsires e rens b et ianRY Rt ORE Aaberantnarsis st ehasesebnsre e sneabrenas 12
D. The Business 0f the APPHCANIS ..oveeisarromisivsrsimsissmsinarssessamsinsisessisssssessrsisessseemsrasmsessoss 12
(a) Canadian Appare] Retail IDAUSIEY cecorreverrerecessesasiosrsersnsassesmssecsrenssmmnssessereessesneassense 12
(b)  Express Refail BUSHIESS vt tsssssisisssseesesssnssesssesssssassses s ssrassossesaas 13
(c)  Leases and Retail STOTES .....c.vcreecremcemereeseseessesresreesneurssssnsemsnssessssnssensasesssossrossmsans

(@ Merchandising and Sourcing
(&)  Support Services of Express U.S.......... earereerestas b s st e R e ket e eSS e s 19
(£} Intellectual PTOPEILY ovecvcriiceiresensceseee e senessvaesessemsssasssne seerssss e soransasmaeseemssescnsssnane 20
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-3
(g) Employees ....... revsrarsaserasaressserasnaraiasasen eoreriveneasrep et enaaerasane arnasrenes remeesrascrernrssasases eene 21
(M)  GIfE Cards wcvcsivniimecnmncicsissarssissibisinerarmass iteseesseenanetoisiess bremtrsmsersesrisssssnsesaresisibaiseres 23
(i)  Suppliers......... ik ene e Survsnshay e se s F s b s SRS S S5 P nnes eu rabe e baesarbiSRir e bbb e ss o i e DD
() Baunking and Cash Management Y BEEINIS coessvesssunrnmsnessorasne sursposesseransuisussakssiaissssasvars 26

E.  Financial Position of Express Canada and Express Canada GC...

@
(b)
(©)
(@)

(e) Intercompany Balanice ...owemesens
() Secured Debt.......ccvmmesmrsseiesessarnsrssrrerss
(g) Other Stakeholders .......o.en cooenreann chamnsansssnnrensrbsas
F. Urgent Need for Relief.. s T Y
G.  Relief Sought.....cccecrorimn
(a) Stayof Proceedings....

(b)  Proposed Monitor-..........

(¢) Administration Charge .......eeevereernrersnenas SR
(d) Directors’ and Officers’ Protection ..cv.enen:
(8)  Cash FIoOW FOTECASE cvuivasmmevrreramssnssessimmsessarspsionssie

(D  Payments During the CCAA Proceedmgs
(g) Liquidation Consultant and Realization Process....

ekrdeaan

(h) Employee Retention Progran.....
H. Conclusion.......... S iriruenainn irceenes st iSers hensirssnesttvaraasansvensaiene o

A. Introduction

5. Express Fashion Apparel Canada Inc. (“Express Canada”) operates 17 retail stores in

47

premium malls in Ontario, Alberta, and British Columbia, selling apparel, accessories, and other
products under the “EXPRESS” brand-name. As of January 28, 2017, Express, Inc., the indirect
and ultimate parent of the Applicants, through its subsidiaries and affiliates, operated 656 stores
across the United States, Canada and Puerto Rico, and had approximately 18,000 employees and

approximately US$2.2 billion in annual sales.
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. -4

6. Since entering the Canadian marketplace in 2011, Express Canada has struggled to reach
critical mass and achieve profitability. Brand awareness remains low among Canadian
consumers, occupancy costs have been unsustainable relative to sales, and unfavourable

exchange rates have put and continue to put an enormous strain on the business.

7. Express Canada has experienced losses during each year of operations, and the majority
of its Canadian locations have posted losses each year. The only reason Express Canada has
survived over the past six ‘years is because of the significant financial and operational support of
its U.S. parent, Express U.S. Without this support as described in greater detail below, the

Express Canada Entities cannot continue operating.

8. Expréss Canada’s performance in fiscal 2016 (its year end was January 28, 2017)
declined significantly. Its sales decreased by 9% in 2016, resulting in continued and increasingly
negative cash flow. Its earnings before inuterest, taxes, depreciation, and amortization
(“EBITDA™) for 2016 were negative: $7.4 million, prior to taking into account accounting

adjustments based on the transfer pricing policy discussed below.

9. Sinee 2011, Expr.éss U.8. has absorbed most of Express Canada’s cumulative losses
through market support adjustments under its transfer pricing policy. In essence, Express Canada
buys ail of its inventory for resale from Express U.S. and relies on operational, management, and
—— - administrative services provided by Express U.S, To date, Express U.S. has provided Express =~~~
Canada with approximately $56.4 million in market support credits. This was in addition to

Express U.S.’s approximately $30 million investment in Express Canada,

10.  Given Express Canada’s poor financial performance and resulting negative cash flow,

Express U.S. has determined, after considering all reasonably available options, that it is in the
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best interests of its stakeholders to discontinue further financial and operational support for
Express Canada. As a result, Express Canada cannot continue as a going concern. Express
Canada has accordingly determined that it must cease operations in Canada and as a result of

such decision, is insolvent and is seeking protection from its creditors under the CCAA.

11.  Express Canada’s resolution to cease operations has resulted in events of default tnder

each of the 17 leases to which Express Canada is a party (collectively, the “Leases” and each, a

“Lease”). These defaults have resulted in either the automatic acceleration of some or all rents

due under the Leases or the ability of Express Canada’s landlords (the “Landlords”) to

accelerate 4ll rents due under the Leases, As a result; the claims of the Landlords under the
Leéases have crystalized. The remaining obligations over the term of the Leases are
approximately $120 million. Even after taking into account the obligation of the Landlords to
mitigate their damage claims, the aggregate amounts owing to the Landlords under these Leases
far surpass $5 million. Further, the crystalized Landlord claims, arising from Express Canada’s
decision to cease operations, together with the Express Canada Entities® other debts, exceed. the
realizable value of the Express Canada Entities’ dsséts and the Express Canada Entities Have

insufficient funds to satisfy all such claims. The Express Canada Entities are therefore insolvent,

12, To wind down operations in a responsible, controlled and orderly mamner, and to

maximize value for its stakeholders, Express Canada requires the flexibility of the CCAA and

49

breathing space from the exercise of creditor remedies, as it prepares to liquidate its remaining
inventory with assistance from a third-party professional liquidator and vacate its leased retail

stores.

13. An orderly wind down requires the involvement of many stakeholders and Court

supervision. Express Canada, in consultation with Alvarez & Marsal Canada Inc. (the “Proposed
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-6

Monitor”), has selected a professional third party liquidator (Merchant Retail Solutions ULC)
(the “Liguidator”) that it believes would assist in maximizing the poténtial proceeds from the
sale of it's-remairﬁng’ inventory and. fumiture, fixtures, and equipment. If an Initial CCAA Order
is granted, the Applicants intend to promptly serve a motion seeking this Coutt’s approval of an
orderly Realization Process (as defined below) and of the selection of the Liquidator to assist

with this process.

14.  The liquidation professionals at the Liquidator advise, and I believe, that Express
Canada’s active participation in this orderly wind down process, along with the support of
Express U.S8., is essential to maximizing recoveries for the benefit of the stakeholders of the

Express Canada Entities, as a whole: In turn, this engages:

(@)  Express Canada’s employees, including the district managet, front-line sales
associates and store managers, who have expertise in the operations of Express
stores. Express Canada proposes to implement an émployee retént__ion program
that would see them paid until Jupe ‘1 5, 2017 and; for some employees, a small

bonus;

(b)  Express Canéda s landiords and other suppliers, such as its credit card processor,
with whom Express Canada will need to engage during the critical window of
time available for the realization of assets. To maximize recovery, Express ‘
Canada must complete the realization phase of this proceeding before the summer
season (which is traditionally slow for Canadian apparel retailers), leaving it only
a matter of weeks to complete the process. Express Canada will need to engage
with the Landlords to understand their concems during the Realization Process,

including in respect of liquidation signage and store hours, with a view to arriving
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at a consensual process that benefits the stakeholders of the Express Canada

Entities, asa whole; and

(c)  Express U.S., which provides all back-office business and Vadminis’tratiive support
services. As set out above, without these services, Express Canada conld not
operate and would be forced to immediately shut down, to thé detriment of its
stakeholders. Express U.S. also owns all tradéemarks and otheér intelléctual
property (“IP”) associafed with the “EXPRESS” brand-name, which Express
Canada must lcence to conduct its business. Thus, without Express 11.S.s.
agreement to continue providing critical se_fvices and licencing IP during the wind

down process, the Realization Process would beimpeded and disorderly.

15.  Express U.S. has terminated its agreements with Express Canada for the prbvisipn of

management services and IP, replacing them with shared-service and licencing agreements for
the Himited purposes of an orderly wind down. I am advised by senior management of Express
U.S., and believe, that Express U.S. will only agree to continue providing these crucial services
and lcencing IP on the condition that the orderly wind down is supervised by the Court in
accordance with the CCAA. As the sole director of the Applicants, in consultation with my
advisors, I have concluded that this Application under the CCAA and the proposed Initial Order

is the best alternative that is available to the Express Canada Entities, will maximize realizations

51

and will result in the best possible outcome for stakeholders in the circumstances,

16.  Previously, Express Capada implemented a number of strategies to avoid winding down
its operations. Over the past few years, it has attempted to address the challenges of operating its
business in Canada, including by approaching certain of the Landlords to teduce occupancy

costs. Certain of the Landlords were supportive, and this initiative resulted in some rent relief.
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However, despite the foregoing rent relief, Express Canada continued to operate: at a loss as it
was not enough to overcome declining sales and unfavourable exchange rates ~ even when
combined with Express Canada’s strategic initiatives to improve operations, such as modifying

merchandising, pricing, and promotional strategies, and investing in marketing and analytics.

17.  Express Canada has subsequently explored other strategies to bring operating costsin line
with sales, including potentially seeking significantly larger rent reductions, variable rent
structures based on future sales levels, and closing poorer performing locations. None ‘of these
alternatives provide realistic solutions. Despite considerable effort, the business in Canada is no

longer sustainable.

18.  As noted above, a significant contributor to the lack of viability of Express Canada’s
business is high operating costs, in particular, rent and other payments to Landlords. Given the
performance of the Canadian stores, however, further rent reductions to bring the operaﬁng.bosts
in line with sales are not considered to be commercially ach;evable. Express Canada’s occupancy
costs as a percentage of sales are trending in the range of 40% which 1 understand {s significantly
higher than industry benchmarks and are unsustainable. This problem wonld only become worse
with. time, as Express Canada’s Leas}es provide for escalating rent payments over the remaining
lease terms (approximately 4 % to 7 % years each). The magnitude of rent reductions needed,

considering the decreasing top-line sales, would simply not be realistic.

52

19.  Recently, in light of the poor operating results in fiscal 20‘16, Express U.S. and Express
Canada again reviewed all potential options for the Canadian business. However, with the
cumulative losses generated by the business, the unfavourable exchange rate, the poor retail
climate in Canada, and unsustainable operating costs, it was determined that the only option is

for Express Canada to wind down operations in each of its 17 Canadian retail stores.
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20,  The Liquidator has extensive experience in the Canadian-retail market and has worked
cooperatively with Canadian landlords on numerous other engagements to conduct orderly retail
liguidations. However, each of Express Canada’s Leases requires continuous operation in the
leased premises and restricts any sort of liguidation: sale. Express Canada has taken these
contractuil remedies by any of the Landlords withiout leave of the Court, would affect the time-
sensitive Realization Process. EXpres,s Canada believes that the flexibility of the CCAA and the
assistance of this Couﬁ is required to provide a platform for a consensual resolution of any issues

with the Landlords and to achieve maximum recoveries.

21.  In sumtnary, the Express Canada Entities require a stay of proceedings and related relief
under the CCAA in order to continue operating thtoughout the contemplated otdefly wind down
and Realization Process. The stay will provide the Express Canada Entities with the flexibility to
implement an orderly and responsiblé cessation of operations, with the ultimate goal of

developing a plan or arrangement for the benefit of all of their stakeholders,
B. Corporate Structure
(a)  Express Fashion Apparel Canada Inc/

22.  Bxpress Canada is a New Brunswick corporation with its registered head office in Saint

53

John, New Brunswick. As illustrated below, Express Canada is an indirect wholly-owned
subsidiary of Express, Inc., a Delaware corporation traded on the New York Stock Exchange

under the ticker symbol “EXPR”, The solid lines show a direct parent-subsidiary relationship:
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Express, Inc.
{Delaware)
Express Topco
LLC (Delaware)
’ Exbresé ‘
Holdings, LIC
{Delaware)
1 .
) 1.
Expreé.; lI;_ﬁi.na\nae Express, LLC
(Delaware) (Delaware)
. . \ T
 — ; . ; 1
Exptess Fashion Extpress Fashion Express Fashion
Apparel Canadalnc. | |  Logistics, LLC . Operations, LLC
1 {New Brunswick) {Delaware) {Delaware)
{ Express Canada GC )
; ggﬁ‘gj i‘:P., lnc..'(iil o W i Express fSC, 1K
Brunswick} : {Ohio)
. . 6P Rt
L~ Express Canada S

G, LP [N.B.)

23.  Express Canada is 100% directly owned by Express U.S. (Express, LLC), a Delaware

Himited liability company:.

24.  As stated above, I became a director of Express Canada on April 20, 2017 and [ am

54

currently the sole director. On April 20, 2017, the two then-current directors of Express Canada
were removed from their positions. I am also curently the sole officer of Express Canada,

holding the position of President since April 20, 2017.
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25, Express Canada is the operating ¢company in Canada and is the counterparty to the retail

store Leases. As explained below, it licences the IP and purchases all of its merchandise for

resale from its parent, Express U.S., and conduets the Express retail operations in Canada.

(b)  Express Canada GC GP, In¢,.and Express Canada GC, LP

26. The Applieant, Express Canada GC GP, Inc. (“Express Canada GC”) is a New
Brunswick corporation with its head office in Saint John, New Brunswick. As shown in the chart
above, Express Canada GC is a direct subsidiary of Express Canada. Accordingly, Express

Canada GC is also an indirect subsidiary of Express U.S.

27.  1became adirector of Express Canada GC on April 20, 2017 and T am currently the sole
director. On April 20, 2017, the two then-current directors of Express Canada GC wete removed
from their positions. I am 4lso currently the sole officer of Express Canada GC, holding the

position of President since Apzil 20, 2017.

28.  Express Canada GC is the general partner of Express Canada LP, a limited partnership
existing under the laws of New Brunswick..As indicated in the chart above, Express Canada GC
bolds a 1% interest in Express Canada LP, with the remaining 99% being held by Express

Canada.

29.  Asexplainedin more detail below, Bxpress Canada LP issues Gift Cards (defined below)

55

that are redeemable for Express merchandise in Canadian stores and online. Express Canada LP
is therefore integral to the operations of the Express Canada Entities. Express Canada LP is also

party to certain of the agreements with third parties that distribute Gift Cards.
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C. Chief Place of Business

30.  The clﬁef place of business of the Applicants is Ontario. Although the Applicants’
registered head offices are located in New Brunswick, 11 of their 17 retail stores are located in
Ontario. Express Canada thereforé has more retail stores and sales in Ontario than in any-of the
other provinces-in 'Which it opérates. Further, the majority of Express Canada’s employees work

in Ontario, and noné in Néw Brunswick.
D.  The Business of the Applicants
(a)  Canadian Apparel Retail Industry

31.  Canadian clothing and accessories retail stores generated aggregate sales revenue of
approximately $31.4 billion in 2016. The retail apparel industry is highly competitive. In
Canada, Express Canada’s major competitors include Banana Republic, The Gap, Aritzia, H&M,

Zara, and Garage, among many others.

32.  The competitive retail industry in Canada has undergone significant changes in the past
several years. This includes the entry of new retail concepts, the significant growth of online
shopping, and an increase in both_.th‘e frequency and level of discounts offered by retailers
through promotions delivered to customers in-store and online. As a result of these changes,

many Canadian retailers have experienced financial challenges and have discontinued their

56

operations, including Costa Blanca, Jacob, Mexx Canada, Smart Sét, Target Canada, and BCBG

Max Azria.

1 Statistics Canada, Retail sales, by industry (unadjusted), online: hitp://www.statcan.ge.ca/tables-tableaux/sum-

sonv101/cstQ1/trad] Sa-eng htm,
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(b) Express Retail Business

33,  Express Canada opened ifs first stores in the Canadian matketplace in 2011. Express.

Canada’s retail stores sell predominately private label merchandise under the “EXPRESS” label,
34.  Bxpress Canada’s stores typically sell or carry the following categories of merchandise:

(8  Apparel and accessories, including clothing and apparel for men and women,

accessories, and shioes; and

(b)  Personal care products, including fragranees and certain cosmetic products.

35.  Express Canada does not operate a separate e-commerce website. Although Capadian

customers can purchase merchandise from www.express.com, U.S.-based entities, not the

Express Canada Entities, operate this website and conduet transactions with consumers ordering

from Canada.
()  Leases and Retail Stores
(¢3] Store Formats and Locations

36.  The typical format for Express Canada retail stores is a strategically located store in a

premiuni mall or shopping centre. The average store size is approximately 8,900 square feet.
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37.  Express Canada conducts business through 17 retail locations in Ontario, Alberta, and

British Columbia. The following chart sets out Express Canada’s current store locations by

geographical region:
Province Number of Express
Canada Locations
Ontario ) 11 N
Albert;z 4
British Columbia 2
Total 17

38.  All of the Express Canada Entities’ retail operations are conducted in leased facilities. As
of May 1, 2017, Express Canada, the lessee of all of the Leases, was to the best of its knowledge

girrrent on all ofits Jease obligations.

39, The Leases for Bxpress Canada’s retail stores are generally for terms of approximately 10

years, with between approximately 4 % and 7 % years remaining on their respective terms.

Express Canada generally does not have the option to extend or renew its Leases beyond their

existing terms, with the exception of the Lease in respect of the Express Canada store located in
First Canadian Place, Toronto. This Lease contains the option for Express Canada to extend the

Lease for one period of five years past the current termm of the Lease.

58

(i) Landlords

40.  Express Canada leases stores across Canada from third party landlords. Express Canada’s
Leases are generally with large retail landlords who own malls and shopping centres across

Canada.
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41,  The legal entities that are Landlords vary within landlord groups, often because special
purpose corporations within the landlord groups have title to real property leased to Express

Canada. Express Canada’s Leases can be organized among six landlord groups:

Landlord Group Numbey Qf Express
Canada Locations

Brookfield - 1

Cadillac Fairview | 11

Fvanhoe Cambridge a 1

Morguard 1

Oxford Properties 2

Triple Five 1

Total 17

@iii) Lease Provisions

42,  Typical of retail store leases in Canada, many of the Ledses contain provisions that

‘impact Express Canada store operations; including:

(a) Going-Out-of-Business Sale Restrictions: All of Bxpress Canada’s retail Leases
contain restrictions that relate to going out of business sales in one form or
another, including in most cases blanket prohibitions on “bankruptcy sales”,

“going out of business sales”, “liquidation sales”, and other similar terms.

o) Operating Covenants: All of Express Canada’s retail Leases contain operating
covenants that require Express Canada to continuously occupy and operate in the
leased premises, with various levels of detail. Most Leases require Express

Canada to continue to operate the entire leased premises.



drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin


-16~
(iv)  Express U.S. Indemnities

43.  Nine of Express Canada’s retail Leases are curtently subject to indemnities granted by
Express U.S. in favour of the applicable Landlord. At one time or aniother, Express U.S. provided
indemnities for 14 of Express Canada’s retail store lécaﬁons; However,. és of May 1, 2017, the
indemnities for five of the Leases had expired, with Express U.S. having no ongoing liability

under those Leases after December 31,2016

44.  Eight of the remainitig indemnities expiré between January 31, 2022 #nd Januvary 31,
2025. Although these indemnities otiginally expired on December 31, 2016, they were éxtended
and capped in maximum value in exchange for rent relief pursuant fo certain tenant assistance

agreements with the applicable Landiords.

45.  The final remaining indemnity is not capped and runs the entire term of the applicable

Lease.

46.  Each of the nine unexpired indemnities contains provisions to the effect that Express
U.S’s obligations are not affected by the bankruptey, winding down, or other creditors’

proceedings in respect of Express Canada or the disclaimer of the applicable Lease.

(d)  Merchandising and Sourcing

60

7. Express Canada sources merchatdise 10r retail sale exclusively from Express U.S. Before
it was terminated on May 3, 2017 (as discussed below), these transactions were governed by a
purchasing agreement effective as of October 1, 2011 between Express U.S. and Express Canada
(“Purchasing Agreement”). Attached to my affidavit as Exhibit A is a copy of the Purchasing

Agreement. Under this agreement, Express U.S. sourced and sold retail products to Express
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Canada. Express Canada then purchased these products from Express U.S. in agreed quantities at

Express U.S.’s original acquisition cost.

48.  Express U.S. ships inventory to Express Canada multiple times each meonth, with legal

title transferring when the merchandise leaves the Ohio shipping building destined for Canada.

49.  Express Canada has no direct third party merchandise suppliers, which significantly

reduces the number of arm’s length creditors of Express Canada,

50.  The prices charged by Express U.S. to Express Canada for retail products provided to
Express Caﬁada under the _Purchasir}g Agreement are calculated to provide Express Canada with
an appropriate operating margin Baé’ed on 4 transfer pricing study and Express U.S.’s transfer
pricing policy last updated on October 31, 2016 (“Transfer Pricing Policy”). Attached to my
vafﬁdavit as Exhibit B is a. copSl of the Transfer Pricing Policy. The overall objective of the
Transfer Pricing Policy is to price transactions between Express Canada and Express U.S. in
accordance with the terms and conditions that are similar to those which would govern an arm’s
length transaction. This analysis includes reviewing financial benchmark data for comparable
third party companies to estimate the operating margins that an arm’s length retailer (comparable

to Express Canada’s business) would expect to achieve.

51.  The intercompany transfer prices recorded for products sold to Express Canada are based

61

-on Express U.S.’s -original acquisition cost. Monthly invoices are issued by Express U.S. to
Express Canada (in an electronic format) to record the intercompany purchases. At month end, a
market support adjustment, derived _from. Express U.S.’s transfer pricing policies, is recorded
such that Express Canada achieves a targeted operating income of approximately 3% of

sales. Because Express Canada has been operating at a loss since inception, the market support
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adjusﬁnent provides é benefit to Express Canada, signiﬁcantl’y reducing the price it pays for
inventory purchases and other services described below. That is, at the end of each month,
Express Canada’s perfom;ance is reviewed to determina»the extent of its losses. To compensate
for sucﬁ losses and 1o provide Express Canada with .’the targeted opefatiné income, Bxpress U.S.
applies the matket support adjustment to effectively reduce the prices paid bi/ Express Canada

for inventory and other services.

52.  The monthly market support adjustments result in Express U.S. generating consistent and
growing losses on the sale of retail products and the provision of services to Express Canada. For
the fiscal year ended January 28, 2017, Express Canada received the benefit of market support
adjustments totalling approximately $12.8 million, effectively reducing its operating costs by this
amount. Likewise, Express Canada received the benefit of adjustments of approximately $12.3

million and $11.5 million in fiscal 2014 and fiscal 2015, respectively.

53. Since establishing Express Canada in 2011, Express U.S. has provided a total of
approximately $56.4 million in market support credits to Express Canada. This amount is in

addition to Express U.S.’s investment in Express Canada of approximately $30 million.

54. Effective May 3, 2017, Express Canada and Express U.S. agreed to terminate the
Purchasing Agreement. Express Canada does tiot intend fo order any additional merchandise

from Express U.S. during the CCAA proceedings. It does intend to receive the product that has

62

already left the Ohio shipping building as title has already transferred to Express Canada.

55.  Pursuant to the CCAA Services Agreement (as defined below), the Transfer Pricing

Policy will cease to have effect as between Express U.S. and Express Canada as of May 3, 2017.
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© Support Sexvices of Express U.S,

56.  Express Canada’s business is dependent on Express U.S. for administrative and business
support services, including legal, accounting/finance, internal audit, treasury, tax, insurancefrisk
management, information technology (“IT”), store operations, procurement, real estate,
marketing, and l,ogisﬁ.cs services -(collectively, “Shared Services”). Prior to May 3, 2017,
Express U.S. provided these Shared Sérvices from its head office in Ohio under a shared services
agreement effective as of October 1, 2011 between Express U.S. and Express Canada (the
“Services Apreement”). Without the Shiared Serviees, the situation in the Canadian business
would be chaotic. Express Canada cannot operate or function without the provision 6f the Shared
Services from Express U.S. and, if the Shared Services wete not provided, would be required to
immediately cease operations. Attached to my affidavit as Exhibit C is a copy of the Services

Agreement.

57.  Under the "I‘”ransfer Pricing Policy described above, Express Canada remunerates Express
U.S. for Shared Services provided under the Services Agreement at cost, invoiced quarterly.
Express U.S. calculates the actual total Shared Services costs incurred each quarter. Actual costs
a‘ré pooled enterprise wide at yeér~end, with es,timétes being used for interim quarters based on
the ﬁrevious year’s costs, These costs for Shared Services cover, among other things, wages and

benefits of employees engaged in the performance of Shared Services, the costs of supervising

63

the employees, and employees’ insurance. The actual costs are allocated to Express Canada
based on relevant factors, such as the mumber of stores, relative percentage of overall sales, and

time studies.
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58.  For the fiscal year ending January 28, 2017, Express Canada incurred a total of
approximately $1.1 million in fees for Shared Services. In the previous fiscal year, these service

fees totalled approximately $1.5 million.

59.  On May 3, 2017, Express U.S. and Express Canada agreed 1o terminate the Services
Agreement effective May 3, 2017, Express U.S. and the Express Canada Entities entered into a
new administrative services agreement effective’ May 3, 2017 (the “CCAA Services
Agreement”) for Express U.S. to continue providing Shared Services solely for the purposes of
effecting an or,derlvy wind down as part of a CCAA proceeding. A copy of the CCAA Services

Agreement is attached to this affidavit as Exhibit D.

60.  Under the CCAA Services Agreement, the Bxpress Canada Entities agreed to pay an
arm’s length fee to Express U.S. for the provision of Shared Services. It is anticipated that the
total 'cost to Express Canada for the Shared Services during the orderly wind down will be
approximately $200,000, plus certain costs for Canadian eXpenses paid for by Express U.S. As
the Transfer Pricing Policy will no longer apply after the Applicants file this Application under
the CCAA, the market support adjustments described above will not confinue to effectively

reduce the costs of Shared Services to Express Canada.

61. The CCAA Services Agreement will only stay in effect for the duration of the CCAA

prnceﬁmpmmmmum@amm@mmhemmmwmw

party.

() Intellectual Property

62.  All IP relating to the “EXPRESS” brand is owned by Express U.S. Pursuant to a licence

agreement effective as of September 20, 2011 (the “Licence Agreement”), Express U.S. granted
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Express Canada a non-exclusive right to use the “EXPRESS” name, trademarks, and copyrights,
together with related advertising materials and other marketing IP (including, for example, all
-advertising, promotional materjals, store layouts and designs, product designs aud sfore signage).

Attached to my affidavit as Exhibit E is a copy of the Licence Agreement,

63.  .Although the Licence Agreement provided for Express Canadé to pay Express U.S. a
royalty determined in accordance with the applicable téansfer piicing study, Express U.S. has in
fact never charged Express Canada a royalty fee, as the Canadian retail operatiots were viewed
by Express US. as a start-up. The suspended royalty fee has not accrued as a debt owing fo

Express U.S. and is not a liability of Express Canada.

64.  On May 3, 2017, Bxpress U.S. and Express Canada agreed to terminate the: Licence
Agreement effective May 3, 2017. Express U.S. and Express Canada éntered into 2 new licence
agreement effective as of May 3, 2017 (the “CCAA Licence Agreement”) for Express U.S, 1o
grant Express Canada a royalty-free licence to use the essential IP for the duration, and limited
purposes, of the wind down and realization process. ‘A copy of ﬁle CCAA Licence Agreement is
attached to this affidavit as Exhibit F. Express U.S. would not grant a royalty-free licence to use

its IP to any third party:

(2 Employees

65

65. As of the April 28, 2017 pay date, Express Canada employed 56 full-time employees and
283 part-time employees. A typical Express Canada store is staffed by 20 employees, with
addl;tional coverage during holidays and peak selling periods. The staff includes both full and
part-time sales associates and store management (assistant managers, co-managers and store

managers). With the exception of one district manager, all of Express Canada’s employees are
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store level employees. Sales associatés report to and work under the supervision of the store
~management. The storé managers oversee and are responsible for operations in their store, and

report to the Express Canada district manager.

66.  Store managers and the district manager are compensated through base salary and both
company paid and partially company paid benefits, unless they opt out. Other'saleés associates are
paid hourly wages; full time sales associates are also compensated with both company paid and
partially company paid. benefits, unless they opt out. In addition, store managers, co-managers,
assistant managers, and the singie district manager aré eligible to receive boniises if réveénue and
other certain targets are reached or exceeded, subject to the terms and conditions of the bonus
program(s). Express Canada reserved the right to change or update the bonus program(s) at any
titrie, Given the current performance of the Canadian stores, there are no outstanding bonuses
payable. As of the filing of this Application, all existing bonus programs available to employees
of Express Canada have been terminated and will be replaced by the employee retention program.

described in rmore detail below.

67.  There are no registered pension plans or stock option plans for the Express Canada’s
managers or other employees. The employees are non-unionized and there is no collective

agreetment applicable to any of the retail store operations.

68, As of April 21, 2017, 51 Express Canada associates were enrolled in the health hepefits

program providing supplemental medical, pharmacy, dental, life insurance, and disability
programs. Express Canada has also established a group RRSP for employees who have
completed at least one year of service (at least 1,000 hours worked in the year). Express Canada
matches the first 4% that the employee saves of their eligible compensation through the program.

As of May 1, 2017, only four Express Canada associates were enrolled in the group RRSP,
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which had a balance of $70,216 administered by Desjarding Financial Security Life Assurance
Company. During the orderly wind down, Express Canada proposes to continue matching the

participating employees’ RRSP contributions,

69.  Employees enrolled in the group RRSP are given the option underthe plan to: (1) transfer
their plan to a registered pension plan; (2) transfer their plan to an individual RRSP; or (3)

receive plan contributions plus any investment earnings in eash, subject to any withholding taxes

(except for locked-in contributions and investment earnings transferred from a registered pension

plan, which cannot be paid in cash, but which must be transferred pursuant to- applicable laws).
Express Canada intends to assist the associates participating in the group RRSP in dealing with

their investments as part of these proceedings.

70. Express Canada employees are also eligible to receive discounts on purchases of Express
merchandise; subject to the terms and condifions of the empléyee discount policy. During the
orderly wind down, Express Canada proposes to continue the employee discount policy for a

period of time.

71. ExpressACanada’s payroll is processed by Express U.S,, with Canadian withholding taxes
and benefits being processed by Ceridian Canada Ltd. For 2016, Express Canada’s average
biweekly payroll was approximately $218,000 (or $5.7 million annually). None of Express
Canada’s employees are paid or employed by Express U.S., or any other 1.8, based entity

67

(h)  Gift Cards

72.  Express Canada customers can purchase gift cards (“Gift Cards™) to be redeemed for
merchandise in Express Canada stores (that is, only in brick-and-mortar Express stores Jocated in

Canada) or through the e-commerce website at www.express.com.
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73.  Gift Cards sold in Canada were generally issued by Express Canada LP and are sold in
Express Canada stores and through third party gift card sellers in Canada, including InComm
Canada Prepaid, Inc. (“InComm™), CardSwap Inc., and National Giff Card Corp: As of April 1,
2017, the Express Canada Entities had af approximately $423,000 lability for oiitstanding Glﬂ
Cards (with approxi;nately $370,000 of that liability being that of Express Canada LP; and with
the remaining $53,000 liability being that of Express Canada), As E.Xpréss' Canada receives the
proceeds from the sale of Gift Cards, it owes a payable to Express Canada LP of $377,000,
aJthough Express Canada is insolvent. These are the only assets and lisbilities of Express Canada
LP, making it insolvent. I understand that the Applicant Express Canada GC, as the general
partner of Express Canada LP, is ultimately liable for the obligations of Express Canada LP.

Express Canada GC has no material assets and is therefore also insolvent,

74.  The largest distributor of Gift Cards is InComm, although it has not o_rdered any new-Gifi
Cards for distribution through its kiosks since 2015. The Gift Cards that InComm distributes are
inactive until they are sold to customers. When such a Giff Card is S‘ol_d, the card is activated and
a percentage of the sale proceeds is retained by InComm, with the balance of the sale proceeds
paid to Express Canada. Before the Gift Card is activated, it does not represent a liability for any

of the Express Canada Entities.

75.  The other third party gift card sellers in Canada distribute pre-activated Gift Cards.

68

However, less than $2,000 is outstanding for Gift Cards sold through these other gift card sellers.

76.  Ttis proposed in the Initial Order that outstanding Gift Cards will be honoured by Express
Canada in the ordinary course at its retail locations but that further Gift Cards would not be sold
or activated, Express Canada intends to direct its third party service provider responsible for

activating Gift Cards to cease doing so as of the filing of this Application. This will not affect
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outstanding Gift Cards. In the view of Express Canada and the Liguidator, honouring
outstanding Gift Cards will promote goodwill among customers during the orderly wind down
and will assist in maximizing value for stakeholders as a whole by, among other factors,
attracting customers to the Canadian retail stores. Fot similar reasons, it is proposed in the Initial
Order that existing retun pélicies for merchandise purchased prior to this Application be

honoured during the wind down.
(i Suppliers

77.  As noted, Express Canada has no third party inventory suppliers (all inventory is

purchased from Express U.S.) and. therefore has -a much smaller creditor profile than other

Tetailers who purchase their inventory directly from third party suppliets.

78.  Certain logistics services are supplied to Express Canada by Mast Logistics Services, Inc.
(*Mast”). However, Mast contracts directly with Express U.S. and not Express Canada for the
provision of Canadian logistics services, These logistics services dre iricluded in the Shared

Services that Express U.S. provides to Express Canada,

78. Since September 2016, all of Express Canada’s credit and debit card transactions have
been processed exclusively by Bank of America Merchant Services (“BAMS”). Express Canada

relies on the services of BAMS to operate, as it would othierwise be unable to accept credit and

69

debit cards in its retail stores. It is therefore proposed that the services provided by BAMS be
continued under the protections in the proposed Initial Order and that BAMS be unaffected by

any Plan filed by the Applicants in the CCAA proceedings.

80.  .Express Canada retail stores are also supplied with essential utilities (e.g., water, fuel and

electricity), at Express Canada’s expense, which, depending on the terms of the particular Lease,
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may be paid to the Landlord at first instance, The continuous provision of these utilities is
essential to operations.

o Banking and Cash Ména‘gement Systems

81.  Express Canada maintains a centralized. cash management system which is administered
by Express U.S. from the Columbus, Ohio head office to collect, transfer, and disburse funds

generated by the operations of Express Canada. (the “Cash Management System”),

82.  Express Canada is wholly dependent upon Express U.S. for all tréasury, banking and

related services that are provided by Express U.S.

83.  Express Canada has ¢ight bank accounts, cach maintained at Fifth Third Bank. Secured
receipts and debit/credit card receipts are deposited info separate deposit accounts on a daily
basis. These deposit 'accounts are zero balance Canadian dollar accounts and funds are
transferred elecfronica]ly on a daily basis into a single master account I(the “Canadian Master

Account™).

84,  Express Canada maintains five disbursement accounts that process all outgoing wires,
Automatic Clearing House (ACH) and cheque payments for disbursernents to landlords, vendors,

employees, Express U.S. for inventory purchases and intercompany charges, and for taxes. These

70

disbursement accounts are funded by the Canadian Master Account,

85.  Express Canada provides a credit card to the Canadian district manager (the “Credit
Card”) primarily for travel, store, and other miscellaneous cxpenscs; Express Canada estimates
that, on average, approximately $1,800 is charged to the Credit Card on a monthly basis and that,

as of April 27, 2017, approximately $1,200 was accrued and unpaid under the Credit Card.
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86.  Express U.8.”s Cash Committee meets on 4 regular basis to monitor, among other things,
the cash needs of Express Canada. In addition, Express U.S.’s Financial Planning and Analysis
department provides forecasts of income and expenses for Express Canada to assist with the

evaluation of available cash for the year.
E. Financial Position of Express Canada and Express Caniada GC

87.  As a publicly traded company, Express, Inc. files consolidated financial statements with
the U.S. Securities and Exchange Commission. These financial statements include the
consolidated results of operations in the U.S., Canada, and other regional markets. A copy of
Bxpress, Inc.’s audited financial statements as of Januaty 28, 2017 is attached as Exhibit G to

this affidavit. -

88.  Express U.S. prepares stand-alone balance sheets for Express Canada’s operations, a
copy of which as at April 1,2017 is attached as Exhibit ¥ to this affidavit. These balance sheets
reflect the.consolidated financial position of all of the Express Canada Entities and have not been

audited. Certain information contained in these unavdited balanee sheets is-summarized below.
(a)  Assets

89.  Asat April 1, 2017, the Express Canada Entities had combined total assets with a book

value of $28,631,726.69, consisting of $21,147,585.64 in current assets and $7,484,141.05 in

71

long-term assets.

90.  The Express Canada Entities’ asset position reflects that, in the past 12 months, Express
Canada paid approximately $18.1 million to Express U.S. to reduce or pay off intercompany

balances, including payments in respect of past inventory purchases and for the provision of
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Shared Services by Express U.S., net of the benefits received through the Transfer Pricing

Policy. These intercoipany balances ate described more fully below,

@  Current Assets

91. As at April 1, 2017, the Express Canada Entities” current assefs consisted of the

following:

@)

(b)

©

CY

(e)

Cash and cash equivalents —§13,796,404.68

Net receivables — $279,152.59, reflecting receivables related to HST/GST

payments,

Inventories ~$5,434,591.72, reflecting the actual cost of the inventory acquired
from Express U.S. As discussed above, owing to the market support adjustments,
the amounts that Express Canada paid for this inventory were ultimately

substantially less.

Prepaid rent—§1,393,461.63, reflecting amounts for April rent. As April rent had

not yet been expensed, a corresponding account payable was booked as a liability.

Other current gssets — $243,975.02; including other prepaid amounts, such as.

prepaid insurance and amounts pajd for marketing services,

72

92.  The majority of the Express Canada Entities’ current assets are therefore comprised of

cash and cash equivalents and inventories.
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(i) Non-Current Assets

93.  As at April 1, 2017, the Express Canada Entities’ non-current assets consisted of the

following:

(8)  Property and equipment — approximately 87.5 million, reflecting the depreciated
book value of fixed assets and furniture in Express Canada’s retail stores. These
assets were generally acquired through Express U.S.’s approximately $30 million
investment in Express ‘Canada, described below under Shareholder’s Equity. The
assets have subsequently depreciated in value, as reflected in the books and

records of Express Canada.
®) Other non-current assets —$7,200.00

94.  Given the Transfer Pricing Policy, Express Canada had no tax losses to create a deferred
tax asset. Given the Licence Agreement and the fact that IP in the “EXPRESS” brand is owned
by Express U.S,, Express Canada has no non-current assets or goodwill related to tradenames or

trademarks.
(b)  Liabilities

95.  As at April 1, 2017, the Express Canada Entities’ total liabilities were approximately

73

TTTTTTTTTTTRILLYIR, 75934, consisting of current habinities of $2,094,635.5Y and long-term liabilities of
$9,824,123.75. Thes¢ Habilities as at April 1, 2017 did not reflect the contingent claims of
Landlords for future rent payments for the remaining terms of the Leases, which have
_crystallized by Express Canada’s decision to cease operations and corporate actions taken in

connection with such decision.
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i) Current ¥.iabilities
96.  Asat April 1, 2017, the Express Canada Entities’ current liabilities included:

(a)  Accounis payable — §1,377,719.56, including the coiresponding accounts payable
for pre-paid rent (discussed above) (approximately $1.1 million of the total
accounts payable) and amounts owing to other third party trade credifors

{approximately $300,000 of the total payables).
(b)  Deferred revenue —$423,008.59, reflecting the amount of outstanding Gift Cards.

(¢)  Acerued expenses and other liabilities — $1,021,643.27, consisting of amounts
accrued in respect of sales taxes, salary and vacation pay, and other third party

trade creditors.

(&)  Inmercompany liabilities ~ ($727,735.83), reflecting a balance owing by Express
US. to Express Canada (given the timing of intercompany transfers and

adjustinents). This intercompany balance is described more fully below.
(i)  Long-Term Liabilities

97.  As at April 1, 2017, the Express Canada Entities” long-term liabilities included deferred

lease credits of $9,824,123.75, comprised of two Jong-term liabilities:

(a) Tenant Allowances —~ Approximately §3 million, reﬂecting allowances received
from Landlords to support leasehold improvements (e.g., renovations), received at
the beginning of the lease term and amortized over the life of the Lease.

Approximately £3 million of these allowances have not yet been amortized.
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(b)  Straight Line Remt Accrual — Approximately $6.9 million, reflecting the
accounting treatment of Express Canada’s L'eases, given that the rent payments
escalate over time, For Leases of this nature, generally accepted accounting
principles require Express Canada to calculate the average rent payment over the
life of the Lease and to record Lease expenses consistently on that basis (i.e.,
based on the average, rather than the actual cash rental payments; which increase
oveér time). Based on this accounting treatment, in the eadly years ofthe Ledse, the
tenant accrues expenses that are higher than the actual cash payments (resulting in
a cash advantage). However, the inverse.is true for later periods; a3 the actual cash
rent payments exceed the accrued rent expense. Generally accepted accounting
principles require the tenant to record the benefit acerued in the early years as a

long-term liability. This is common within the retail industry generally.

98.  As set out above, as the sole director of Express Canada, in consultation with my
advisors, I resolved on May 3, 2017 to cease operations -and wind down the busitiess. The
realizable value of Express Canada’s assets is insufficient to satisfy the claims of the Landlords,
resulting from the cessation of operation, under their respective Leases, even after taking into
account the mitigation obligation of the Landlords. Express Cagada has insufficient financial
resources to satisfy all such Landlord obligations. Accordingly, Express Canada is insolvent. As
Express Canada LP’s Gift Card liability.

{¢) Stockholders’ Equity

99.  Asat April 1, 2017, the stockholders’ equity in respect of the Express Canada Entities

was $16,712,967.35, consisting of the following:
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(ay  Additional Paid in Capital ~ $29,.563,661.26, reflecting Express U.S.’s
investment in Express Canada. Although this investment was: originally a debt
owing by Express Canada to Express U.S., the debt was. equitized on May 5,
2014. That is, Express U.S.’s investment became an equity investment (paid in

 capital) in Express Canada rather than a debt claim. This amount stays constant

year-to-year on the Express Canada Eniities” balance sheet.
®)  Accumulated other comprehensive income ~ ($1,138.56)

(¢} Retained earnings — (.'$1 2,849,555.35), reflecting Express Canada’s accumuléted
losses after taking. into account the market support adjustment from Express U.S.
Even though Express U.S. makes adjustments to ensure that Express Canada
generates operating profits of 3%, Express Canada may still icnr a net loss due to
additional costs, such as asset impairments. Importantly, Express: Canada has had
to take impairments reflecting that certain of its stores are not viable. As a result,
the retained earings of the Express Canada Entities are negative ﬁotwithstanding

the financial support of Express U.S.

100, Express U.S.’s losses from the expansion, into Canada are much higher than the negative
retained earnings entry on the balance sheet. Factoring out the market support adjustments

: vwhick built; I ined eamings ¢

losses of approximately $56.4 million.

“(dy  Earnings

101. Since 2011, Express Canada has experienced yearly losses across the majority of its now

17 Canadian locations.
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102.  For the fiscal year ended January 28, 2017, Express Canada generated revenue of $45
million, or approximately $295 per square foot of leased premises. These results lag behind

Express U.8.’s operations and are insufficient to absorb Express Canada’s occupancy costs.

103.  Reflecting Express Canada’s high occupancy costs (described in more detail below), its
EBITDA in 2016 was negative $7.4 million prior to taking into account the market support
adjustments. These negative earnings take into account the straight-line impact of the short term
rent concessions, discussed above, from certain Landlords, Without these ¢oncessions, EBITDA

would have been even more unfavourable.

104. Most of Express Canada’s losses are absorbed by'Express U.S8. on a monthly basisg
through the market support adjustments. As noted above, the Transfer Pricing Policy provides
that Express U.S. sells inventory to Express Canada to-maintain the latter’s operating margin, the
result being that Express C@ada is able to purchase inventory from Express U.S. at significantly
discounted prices. Thus, although the Express Canada Entities® balance sheets on their face
refléct positive earnings for some years, this is because the losses have already been absorbed by
Express U.S. through the .pricing of inventory trausfers. As Express U.S. has resolved to
discontinue supporting Express Canada’s losses, Express Canada cannot continue operating. As
also noted above, notwithstanding Express U.S. absorbing most of the losses, Express Canada

has still accumulated negative earnings exceeding $12 million,

77

105. Of all of the 17 retail stores, only one Express Canada store generated positive EBITDA
in 2016 in a nominal amount. Although certain stores’ sales showed improvements in 2015, sales

declined approximately 9% in 2016, resulting in increasingly niegative cash flow.
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106. Express Canada’s gross occipancy costs are currently trefiding in the range 6f 40% of its

revenne which is significantly higher than industry benchmarks. As Express Canada’s Leases

provide for escalating rerit payments, these unsustainable ratios would likely .only worsen with
time. This cost struchire cannot be brought into sustainable levels with the sorts of temporary
rent concessions that certain of the Landlords have previously been willing to offer. The
magnitude of rent reductions that would be required to make Express Canada sustainable are not

practical or realistic for either the Landlords or Express Canada.

107. The continued appreciation of the U.S. dollar relative to the Canadian dollar has added
significant strain on the business. All of Express Canada’s inventories are purchased in U.S.
dollars, with merchandise necessarily being priced in stores competitively in Canadian dollars.
Accordingly, given the weakness of the Canadian dollar, Express Canada (or Express U.S., to the
extent it absorbs the loss) must pay relatively more for its inventory which is purchased in U.S,

dollars, negatively impacting its profit margin.

108.  Additionally, sofiness in the western Canadian market due to declining energy prices and
the corresponding impact on consumer spending has depressed Express Canada’s sales in this

region.

(e) Intercompany Balance

78

109,  As of Apnl 1, 2017, there was an intercompany balance of $727,735.83 owing by -

Express U.S. to Express Canada. However, ﬂlc amounts owing either to/by Express Canada

from/to Express U.S. depend on the timing of payments and the application of transfer pricing.

adjustments. At other times, Express Canada owes amounts 10 Express U.S. To the best of my

knowledge, as of today’s date, the April 1, 2017 intercompany balance will have revefsed, such
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that Express Canada is now in a net debtor position with respect to Express U.S. Express.
Canada, in consultation with the Proposed Monitor, is in the process of reconciling the
intercompany balance. If appointed as the monitor, the Proposed Monitor will provide an

updated balance to the Court in a post-filing report.

110. At any given time, the intercompany balance reflects unpaid amounts due from Express
Canada to Express U.S., such as amounts owing for inventory and Shared Services, and other
adjustments t0 reimburse Express U.S. where it has undertaken costs on behalf of Express
Canada (e.g:, insurance or other amounts paid for Express Canada’s benefit). The intercompany
balance also reflects the market support adjustments in favour of Express Canada (which
effectively rediced the amouits Express Canada owes to Express U.S. for inventory and Shared

Services).

111." Express Canada incurs interest on the intercompany balance when net amounts are owing
to Express U.S., and it eams interest on the balance when amounts are owed by Express U.S. In

either case, interest is recorded quarterly in arrears based on an interest rate of 0.96% per annum.

112. Throughout the 2016 calendar year, the intercompany balance reflected a net balance
owing by Express Canada to Express U.S. {i.¢,, it reflected a debt of Express Canada). Although
Express Canada made periodic payments (totalling $11 million) against this debt over the course

of the 2016 calendar yvear to Express U.S.. the balance owing to Express U.S. had increased by

79

the end of the year (largely due to Express Canada’s continued acquisition of inventory and its
use of Shared Services). As of December 31, 2016, Express Canada owed Express U.S. a net

liability of approximately $9.6 million.
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113. In early January, 2017, Bxpress Canada fully discharged this Hability to Express U.S. by
making a cash payment exactly equal to the balance owing as of December 31, 2016, Express

Canada had sufficient cash resources to make.this payment.

114, Following this paymient, in Janpary, 2017, intercompany adjustments reversed the
balance between Express Canada and Express U.S., with Express U.S. becoming ﬁme debtor. In
particular, Express U.S. continued to apply in Express Canada’s favour the market support
adjustments (reducing the purchase price of inventory and services sold to Express Canada) and
other adjustments (including becanse féxpress Canada had overpaid for Shared Services fees m

2016 based on-estimates).

115. ‘From the end of January, 2017 to the end of March, 2017, the intercompany balance had
been owing from Express U.S. to- Bxpress Canada. However, the balance in favour of Express
Canada was reduced each month since the end of January, 2017, given that Express Canada

continued to purchase inventory from Express U.S. and to utilize Shared Services for which fees

were owing to Express U.S. These amounts were set off against the balance owing to Express

Canada. As noted above, to the best of my knowledge, the intercompany balance will have

reversed as of today’s date, such that Express Canada currently owes a debt to Express U.S.

(53] Secured Debt

80

116.  The only creditor that holds general security over the assets of Express Canada is Express
U.S. There are no secured creditors of any of the other Express Canada Entities. PPSA search

results for Ontario, Alberta, British Columbia, and New Brunswick are attached as Exhibit L.

117. Undera General Security Agreement dated as of January 5, 2017 (the “GSA”), Express

Canada granted to Express U.S. a general security interest over substantially all of its Property
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and assets. Attached to my affidavit as Exhibit J is a copy of the GSA, The GSA secures any
amounts owing from time to time by Express Canada to Express U.S., arising after January 3,
2017, including all future amounts owing under the Purchasing Agreement, the Services

Agreement, and the License Agreecment.

118. The GSA was entered into while Express U,S. and Exl;ress Canada were considering all.
options for the future of BExpress Canada. Express U.S. had already invested substantial amounts
in Express Canada, and the performance of the Canadian business continued to deteriorate; In
this context, and as part of the broader consideration of options, Express U.S. advised Express
Canada that it required security in order for Express U.S. to continue to provide products and:
services to Express Canada under the Purchasing Agreement, the Services Agreement, and the
License Agreement. Express Canada also provided the security in consideration for Express U.S.

providing further accommodations, loans and extensions of credit under these agreements.

119. From January 5, 2017, when the GSA was enfered into, until April 1, 2017, BExpress
Canada accumulated an approximately $875,000 payable owing to Express U.S. (which was
sectired under the GSA). This was offset by a receivable of approximately $1.6 million owing to
Express Canada by Express U.S., leaving the intercompany balance of $727,735.83 owing to
Express Canada. As noted above, I understand that the intercompany balance has reversed as of

today’s date, such that Express U.S. is now a secured creditor of Express Canada,

81

2 Other Stakeholders

120.  As of April 30, 2017, there were no outstanding litigation claims against the Express

Canada Entities.
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121. . Express Canada expects the Landlords to be a significant component of the creditor body,

Trade claims by Express Canada’s other suppliers are expected to be less than $1 million.
E Urgent Need for Relief

122. As described above, Express U.S. has provided Express Canada with approximately
$56.4 million in market support payments {o support the expansion into Canada since 2011, in
addition to its approximately $30 million investment. However, after considering all reasonable
alternatives, Express US has detfsnnined that it Will no longer invest resources in the Express
Canada Entities and it will no longer support the continued operations of Express Canada at a

loss.

123.  Inthe past few years, Express Canada, with the assistance of Express U.S., has attempted
1o address its operating challenges, including by undertaking numerous strategic initiatives
focused on improving profitability, including approaching the Landlords to reduce occupancy
costs. For example, as a result of certain tenant assistance agreements discussed above, Express
Canada was able to generate gpproximately $3 million in anniial cash savings for two years,

However; ce,r’tafin of thie other Landlords did not provide any relief.

124.  As set out above, Express Canada has explored other strategies to reduce occupancy

costs, including the possibility of larger, more permanent rent reductions, possible variable rent

82

structures based on future sales, and closures of poorer performing locations. However, none of

thesepotential strategies are achievable or practical.

125. In addition to reducing occupancy costs, Express Canada, with the assistance of Express
U.S., implemented a number of operational improvement initiatives, including: (1) modifications

to merchandising strategies, pricing, and promotional strategies; (2) investments in marketing,
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IT, analytics, and brand surveys; and (3) various other programs in an attempt to increase brand

awareness and boost top line perforimance.

126. However, the temporary rent relief and Express Canada’s operational initiatives have not
been enough to compensate for declining sales and unsustainable occupancy costs. relative 1o
sales. Further, the temporary rent relief has not been enough to compensate for ﬁle uﬁfaVDBrabIe
foreign exchange on inventory purchases. As Express U.S. purchases inventory in U.S. dollars
and Express Canada sells it in Canadian dollars, the unfavourable exchange rates put strain on

this busitiess model.

127.  Following a thorough review of Express Canada’s poor performance and negative cash
flow, and after the careful consideration of all options, I am informed by senjor management of
‘Express U.S. that the board of managers determined on May 3, 2017 that, in ifs business
Jjudgment, it is in the best interests of its business to discontinue its support of Express Canada

and to focus instead on othet regional markets,

128. Due to ifs operational and financial dependence on Express U.S., Express Canada cannot
continue operations without the full support of Express U.S, including a licence to use Express
U.8."s IP relating to the “EXPRESS” brand narie. As that support is no loniger available, Express

Canada has no choice but to cease operations in Canada and to conduct an immediate orderly and

83

responsible wind down of operations for the benefit-of its:stakeholders

129.  As set out above, the corporate actions of Express Canada, including the resolution to
cease operations, have resulted in events of default under each of the Leases, which events of
default have in turn, resulted in either the automatic acceleration of some or all rents due under

the Leases or the ability of the Landlords to accelerate all rents due thereunder. I am aware that
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the Landlords have contingent claims for fisture rent payments and unpaid tenant allowances, and
possibly other claims, under the long-term Leases that far exceed $5 million and which, together
wiﬂi the Express Canada Fntities’ oﬁac‘r liabilities, exceed the Bxpress Canada Entities’ total
assets. As a result, without the funding and financial support ftom Express U.S. requiréd. to keep
Express Canada operational, the Express Canada Entities have insufficient assets to satisfy their

debts, cannot meet their obligations as they come dug; and are therefore insolvent.

130. Express Canada has determined that an orderly and controlled wind down would be in the
best interests of all stakeholders, including Landlords. However,_ the continued support,
assistance and co-operation of Express U.S. is required to conduct an orderly and controlled
wind down of Express Canada’s operatiotis. The cotitinued provision of Shared Services by
Express U.S. is essential for Express Canada o operate. Express Canada also requires a licence
from Express U.S. to use the “EXPRESS” name and other IP to conduct an orderly realization of
its remaining merchandise. I am informed by senior management of Eixpr‘ess U.S. that the board
of managers has determined that Express U.S. would only be willing to continue supporting
Express Canada through the provision of Shared Services and IP if: (1) it is for the limited

purposes of an orderly wind down; and (2) the wind down is court-supervised under the CCAA.

131.  On May 3, 2017, after being informed of the decision of Express U.S. to discontinue its

support of the Canadian operations, the boards of directors of Expresé Canada and Express

84

Canada GC (each through me as the sole director) resolved to commence this CCAA proceeding.
G. Relief Sought

132. The Applicants believe that this CCAA proceeding is the most practical method fo ensure

a fair and orderly wind down of the Express Canada business, which will maximize recoveries in
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the interests of all stakeholders. The Applicants also understand that Express U.S. will only
continue to support the operations of the Expréss Canada business in a process conducted
pursuant to the CCAA. The Applicants are hopeful that the proposed CCAA proceedings will

culminate in a consensual plan of comprommise; with broad support among stakeholders.
() Stay of Proceedings

133. The Express Canada Entities urgently require a stay of proceedings and other protections
as provided by the CCAA so that they will have the breathing ‘space to develop and conduct a
controlled and orderly wind down of operations for the benefit of their stakeholders. It would be
detrimental to Express Canadé’s ability to conduct 2 responsible wind down and realizaﬁo.n
process in the best interests of its stakeholders if proceedings were commenced or rights or
remedies executed againgt the BExpress Canada Bntities in the short period available to maximize

recoveries for all stakeholders.

134. 'The Applicants request that the benefit of the stay be extended to Express Canada LP, a
limited partnership closely intertwined with the operations of the Applicants in .I‘eSpect of the
issuance of Gift Cards. The extension of the benefit of the stay to Express Canada LP is
necessary to maintain stability and valve in the CCAA process. Any proceedings commenced
against Express Canada LP would necessarily involve key personnel of the Applicants, who
—— collectively hold-a 100% interest in-Express Canada LP. For example, torespondto-any claim,—
the Applicants would need to provide evidentiary support through witnesses or documents. The
need to provide such support could be a significant distraction for the Applicants’ key personnel

and would distract from the paramount goal of achieving an orderly and controlled wind down.
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135, Having regard 1o the circumstances, the granting of a stay is in the best interests of the
Applicants and their stakeholders, The stay will provide the Applicants with the breathing space
required to develop and oversee ani orderly wind down process, which in turn will help to protect
the interests of the Applicants’ stakeholders, including employees, suppliers, Landlords, and
customers, all ‘with the eventual goai of developing and implementing a plan of arrangement to

distribute recoveries fo creditors.
(b)  Proposed Monitor

136. The Proposed Monitor has consented to act as the monitor of the Express Canada Entities
under the CCAA. A copy of the Proposed Monitor’s consent to act as monitor is attached to my

affidavit as Exhibit K.

137. 1 understand that the Proposed Monitor will file ‘a pre-filing report with the Court as

Proposed Monitor in conjunction with the Applicants’ request for relief under the CCAA.
{¢)  Administration Charge

138. In connection with its appointment, it is proposed that the Proposed Monitor, along with
its counsel and counsel to the Express Canada Entities, will be granted a Court-ordered charge on
the present and future assets, property and undertakings of the Express Canada Entities

(“Property”), as security for their respective fees and disbursements relating to services

86

rendered in respect of the Express Canada Entities up to a maximum of $650,000 (the
“Administration Charge”). The Administration Charge is proposed to have first priority over

all other charges.
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(@ Dixectors? and Officers’ Protection

139, 1 am advised by Tracy Sandler of Osler, Hoskin & Harcourt LLP, counse! for the
Applicants, and believe that, in certain circumstances, directors can be held lisble for certain
obligations of a. company owing to employees and goveinment entities; which may include
unpaid accrued wages and unpaid accrued vacation pay, together with unremitted sales, goods

and services, agd harmonized sales taxes.

140. Ttis my understanding that the Applicants’ present and former directors and officers who
are or were employed by either of the Applicants are among the potential beneficiaries under a
liability insurance policy that has an agprepate annual limit of US$10 million, with a US$1
million deductible. This policy only covers dirsctors’ stat'utory.liabilities for taxes (provided the
Canada Revenne Agency has commenced collection proceedings against the individual
directors), including employee income tax withholdings, but not vnpaid acerned wages. 1 do not
believe that this insurance policy provides sufficient coverage against the potential liability that

the directors could ineur in relation to this CCAA proeeeding.

141.  In light of the potential liabilities and the insufficiency of available insurance, I, as the
only current director and officer of the Applicants, have indicated that my continued service and
involvement in this proceeding is conditional upon the granting of an Order under the CCAA

which grants a charge in favour of the directors and officers of the Applicants in the amount of

87

$500,000 on the Property of the Express Canada Entities (the “Directors’ Charge™). The

Directors’ Charge would be subordinate to the proposed Administration Charge. The Directors’
Charge would act as security for the indemnification obligations for directors’ potential
liabilities, as set out above. The Directors” Charge is necessary so that the Express Canada

Entities may benefit from my experience with the business as 1 guide the realization and wind
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down efforts. The charge would only be relied upon to the extent of the insufficiency of the

existing insurance,
(®  Cash Flow Forecast

142. The Applicants, with the assistance of the Proposed Monitor (if appointed, in Such
capacity, the “Monitox”), have prepared 13-week cash flow projections as required by the
CCAA. A copy of the cash flow projections i_s attached as Exhibit L. The cash flow projections
demonstrate that the Express Canada Entities have sufficient liquidity to continue going concern
operations during the proposed stay period should» the stay of proceedings Be granted. It is not

contemplated that the Express Canada Entities will require debtor-in-possession finiancing,

143. The Applicants anticipate that the Monitor will provide oversight and assistance and will
report to the Court inrespect of the Express Canada Entities’ actual results relative to cash flow
forecast during this proceeding. Existing accounting procedures will provide the Monitor with

the ability to accurately track the flow of funds and assist with any issues that may arise.
®  Payments During the CCAA Proceedings

144. During the course of this proceeding, Express Canada intends to make payments for
goods and services supplied to it post-filing in the ordinary course, as set out in the cash flow

projections described above and as permitted by the draft Initial Order.

88

145. Express Canada is proposing in the draft Initial Order that it be authorized, with the
consent of the Monitor, but not required, to make certain payments for goods and services
actually supplied to Express Canada prior to the date of the Initial Order, the suppliers of which

include: (1) providers of credii, debit and gift card processing services (e.g., BAMS); and (2)
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logistics of supply chain providers (e.g., eustoms brokers and freight forwarders). These
categories of suppliers are fundamental to continuing operations and any distuption of their
services could jeopardize tﬁe orderly wind down, given the expedited timelines for the orderly
wind down. Accordingly, the Applicants seek additional flexibility in ensuring the supply of
required services:remnains vninterrapted. For third party suppliers other than (1) and (2), the-draft
Initial Order proposes permitting payments in respect of pre-filing amounts up to a maximum of
$50,000 with the consent of the Monitor, if, in the opinion of the Exptress Canada Entities, the

supplier is critical to the orderly wind down of Express Canada’s business.
(g0 Liquidation Consultant and Realization Process

146. As part of the overall wind down process for the Canadian business, the Applicaiits
intend to seek the Court’s approval to, in consultation with the Monitor, implement a proposed
realization process (“Realization Process”) to liquidate Express Canada’s remaining inventory,

furnityre, fixtures and equipment (collectively, the “Merchandise & FF&E”).

147. The Applicants infend to file a motion seeking approval of the Realization Process and a
consulting agreement with the Liquidator as soon as possible should the proposed Initial Order
be granted. Express Canada intends to propose the following timeline for its CCAA proceedings

subject to the direction of this Honourable Court:

89

Proposed Date Step
May 4, 2017 Hearing of application for Initial CCAA Order
May 5, 2017 Serve motion seeking approval of Realization

Process and sale guidelines

May 10, 2017 Hearing to approve the Realization Process and
sale guidelines

May 11,2017 Commence hiquidation of Canadian stores
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Proposed Date Step
May 25,2017 Hearing for CCAA claims process motion,
‘ comeback motion, and stay extension ‘
June 15, 2017 ' Projected liguidation sale end date and Express
Canada to vacate leased premises
Tuly 5, 2017 Proposed CCAA claims process bar date

(deadline to file claims in'the CCAA process)

148.  The Applicants believe that engaging a professional liquidator such as the Liquidator to
undertake a sale of the Merchandise & FF&E will produce better sales results than an attempt by
Bxpress Canada to sell the Merchandise & FF&E without such professional assistance. At the
same time, the Liquidator advises that the involvement of Express: Canada in the Realization
Process is essential to maximizing the proceeds. The Applicants accordingly believe that it is
¢tucial to seek Court approval of the Realization Proeess as soon as possible to maxilnize the
amounts available to their stakeholders and to avoid depressed results during the looming

summer months.
(h) Employee Retention Program

149. Express Capada proposes in comnection with this Application to provide its sales
associates and store management with working notice of termination, effective June 15, 2017.

Given the essential role that employees would play in the Realization Process, Express Canada

90

has developed a twofold employee retention program (the “ERP™) to incentivize active

employees to remain in their positions. I understand that the Proposed Monitor supports the ERP.

150. First, Express Canada proposes to offer a retention incertive payment equal to the
employee’s regular wages (calculated in accordance with applicable employment standards

legislation) for any period not worked because their respective stores closed before the targeted
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completion date of the Realization Process on June 15, 2017, For example, if the decision is
made to close a store one week before June 15, 2017 because the Realization Process was
completed. in respect of that store ahead of schedule, Express Canada proposes to pay that store’s
aotived employees a retention incentive payment equal to one week of regulat wages. Express
Canada believes that this will incentivize employees to remain in their positions and perform an

efficient realization,

151. Second, Express Canada and the Liguidator have developed, in consultation with the
Proposed Monitor, a field management retention and sales bonus program for the district
manager and store management (store managers, co-managers, associaté managers, and sales
leaders) who will be essential to managing the wind down at the regional and store-levels:
‘Eligible employees who remain actively employed -until Express Canada provides
termination/release dates could obtain bonuses paid out of a budget pool eq_ﬁal to approximately
10% of the eligible payroll during the anticipated five week Realization Process. Based on
current payroll, the bonus pool should not exceed approximately $56,500. Eligible employees
would eam 60% of their budgeted bonus payment (determined based on their positions with
Express Canada) for remaining in their positions until their release date. If the Realization

Process reaches certain overall sales goals, the eligible employess could earn the remaining 40%.

152. Express Canada also proposes during the Realization Process to continue matching

91

employees’ contributions to the group RRSP in accordance with the plan and to continue the

ernployee discount policy.

153. Payments to employees under the proposed ERP would be conditional upon the

employees not having resigned or having been terminated for cause prior to the payment date.
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H. Conclusion

134, I believe that Express Canada and Express U.S. have made every reasonable effort, and
assessed every available option, in their extensive efforts to find 4 way to succeed in Canada.
However, no way was identified that could stop . the significant losses projected for the

foreseeable future.

155. 1 am confident that granting the Initial Order sought by the Applicants is in the best
interests of the Express Canada Entities and their stakeholders, generally. Without the stay of
proceedings, the Express Canada Entities face an immediate ceséa‘ﬁon of operations rather than
an orderly and responsible wind down. 1 believe that the CCAA proceeding is the only viable

method to effect a fair and orderly wind down process for the benefit of all stakeholders.

SWORN BEFORE ME at Toronto, in

Ontario-on May 3, 2017,

Tonm u ’k"

o
" Cofupisstoner for Taking Affidavits

William David Rankin
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THIS IS EXHIBIT “C”

TO THE AFFIDAVIT OF TODD PAINTER,

SWORN BEFORE ME THIS
23" DAY OF MAY, 2017.

M (e

‘Notary P@ for @ State of Ohio

es““\\“;:%'“rx'z"gé?"a
3% KATHRYN A LANE
ix k5 Nolary Pubic, Sale of o
(-3

7, §E My Commission Expires 07-17-2024

R O &
) S
""ﬁn%f»“‘“
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Court File No. -CV-17-11785-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. and EXPRESS CANADA GC GP, INC.

APPLICANTS

AFFIDAVIT OF TODD PAINTER
(Sworn May 4, 2017) o

(Motion for Approval of Consulting Agreement and Sale Guidelines)

I, Todd Painter, of the city of New Albany, in the State of Ohio, the President of the
applicants Express Fashion Apparel Canada Inc. (“Express Canada”) and Express-Canada GC

GP, Inc. (together with Express Canada, the “Applicants”), MAKE OATH AND SAY:

1. T am the President and sole officer and director of each of the Applicants. As such, I have

personal knowledge of the matters deposed to herein. Where I have relied on other sources for

information, I have so stated and I believe them to be true. In preparing this affidavit, I consulted
with representatives of Alvarez & Marsal Canada Inc. in its capacity as proposed monitor to the

Applicants (“A&M”) and legal advisors of the Appiioants.

2. I make this affidavit in support of the motion brought by the Applicants and Express
Canada GC, LP (collectively, the “Express Canada Entities”) seeking an Order, substantially in
the form attached to the Motion Record, that would, among other things, approve the Consulting

Agreement and Sale Guidelines (each as defined below) (the “Proposed Sale Approval Order”).

94


drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin


A. Background

3. The Express Canada Entities were granted protection from their creditors under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA”)
pursuant to an initial order of the Ontario Superior Court of Justice (Commercial List) dated May

4, 2017 (the “Imitial Order™). A copy of the Initial Order is attached to my affidavit as Exhibit A.

4, Among other things, the Initial Order: (1) appoints A&M to act as the monitor in the CCAA
proceedings (in that capacity, the “Monitor™); and (2) grants a stay of proceedings until June 3,

2017, or such later date as this Honourable Court may order.

5. Further details regarding the background fo this proceeding are set out in my affidavit
sworn May 3, 2017 (“Initial Order Affidavit”). Except where so stated, capitalized terms not
otherwise defined in this affidavit have the:meanings given to them in the Initial Order Affidavit.

A copy of the Initial Order Affidavit without exhibits is attached to this affidavit as Exhibit B.
B. Consulting Agreement and Sale Guidelines

6. To maximize the value to be realized from Express Canada’s inventory (the
“Merchandise”) and its furniture, fixtures, and equipment (collectively, the “FF&E”) for the
benefit of all stakeholders, the Express Canada Entities are seeking the Court’s approval of the

following:

(a) the Letter Agreement Governing Inventory Disposition between Express Canada
and Merchant Retail Solutions ULC (the “Consultant”) dated May 3, 2017
regarding the liquidation of the Merchandise and FF&E (the “Consulting

Agreement”); and
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(b)  proposed sale guidelines for the orderly liquidation of Express Canada’s remaining
Merchandise and FE&E, which are attached as Schedule “B” to the Consulting

Agreement (the “Sale Guidelines™).

7. The realization process set out in the Consxﬂﬁng Agreement and the Sale Guidelines was
designed by the Express Canada Entities and the Consultant, in consultation with A&M. I expect
that this realization process will maximize the value realized from the sale of Express Canada’s

Merchandise and FF&E for the benefit of stakeholders.

8. It is my understanding that the Monitor supports the approval of the Consulting Agreement,
including the Sale Guidelines. The Express Canada Entities intend to engage with the Landlords

with respect to the Sale Guidelines prior to the return of the miotion.
(a)  Solicitation and Selection of the Proposed Consultant

9. In anticipati(;n of a potential CCAA filing, the Express Canada Entities, with the assistance
of A&M, contacted two third party liquidation ﬁﬁns to solicit proposals to conduct or consult on
an orderly liquidation of the Merchandise and FF&E, The solicited liquidators had been selected
based on their qualifications and prior experience handling largefséalé retail liquidations, including
large-scale retail liquidations in Canada and are well-known to Express Canada’s Landlords. I am
advised by Tracy Sandier, counsel for the Express Canaaa Entities, that they are among the most

experienced liquidation firms operating in North America.

10.  The solicited liquidators were invited to submit bids for the purposes of selecting an agent
or a consultant, on an exclusive basis, to assist the Express Canada Entities in conducting the sale
of the Merchandise and FF&E. Two common ways for such bids to be structured are: (1) an equity

proposal, which generally involves the liquidator conducting the process and guaranteeing a net
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minimum amount that would be paid to Express Canada; and (2) a fee proposal, which involves

the liquidator consulting on the liguidation process in exchange for a percentage fee of the sales.

11.  The solicited liquidators each retuined executed nondisdo'sﬁre agreements and were given
access to a virtual data room containing financial and other information concerning the
Merchandise and FF&E. Express Canada, w:tth the assistance of A&M, answered questions from
the solicited liquidators regarding the Merchandise and FF&E. Additionally, the solicited
liquidators coriducted site visits of a number of Express Canada stores to inspect the Merchandise

and FF&E to assist them in structuring their proposals.

12.  Both solicited liquidators submitted proposals before the requested deadline, one on its
own, and the other as a proposed joliit venture with another third party liquidator. Both of the

~ solicited liquidators structured their bids as fee proposals (as opposed to equity proposals).

13, Following a careful review of the proposals, the Express Cana’dé. Entities, in consultation
with A&M, selected the Consultant’s proposal. The Express Canada Entities believe that the
Consultant’s proposal was the most favoutable and will provide for the best recovery for
stakeholders, and they felt confident that the Consultant would deal with the Landlords and

customers in a professional manner. I understand that the Monitor shares this view. -

14.  The Consultant is an affiliate of Hilco- Meérchant Resources, LL.C and has extensive
experience in conducting retail liquidations. The Consultant’s recent experience in Canada

includes Target Canada, American Apparel Canada, BCBG Canada, and Danier Leather.
(b)  Consulting Agreement and Sale Guidelines

1s. On May 3, 2017, the Consultant and Express Canada entered into the Consulting

Agreement, a copy of which is attached as Exhibit C to this affidavit. Capitalized terms used in
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this section that are not otherwise defined have the meanings given to them in the Consulting
Agreement. It is my understanding that the Monitor supports the selection of the Consultant and

Express Canada entering into the Consulting Agreement.

16,  The Consulting Agreement is expressly subject to Court approval and will not have any

force or effect if Court approval is not obtained.

17.  If approved by this Court, the Consulting Agreement. provides that the Consultant will
serve as the exclusive consultant for the purpose of conducting a sale of the Merchandise and

FF&E atall 17 of the Express Canada stores in Ontario, Alberta, and British Columbia.

18.  Under the Consulting Agreement, the Consultant would earn a fee of 1.75% of the gross
proceeds (net of applicable HST/GST) for the sale of Merchandise at the stores. In addition, the
Consultant would be entitled to a 17.5% commission on any gross proceeds (net of applicable

HST/GST) from the sale of FF&E.
19.  Some of the key terms of the Consulting Agreement include:

(&)  The sale of the Merchandise in accordance with the Sale Guidelines (described in
greater detail below) (the “Sale”) shall commence no later than May 1 1, 2017 and
shall conclude no later than June 15, 2017. However, the Consultant and Express
Canada may, in consultation with the Monitor, agree to terminate the Sale at any

store location prior to June 15, 2017.

(b) In collaboration with Express Canada, the Consultant shall, infer alia: (i) provide
qualified supervisors to oversee the management of the stores and the Sale; (ii)
determine appropriate advertising; (iii) determine appropriate discounts and

staffing levels; (iv) oversee the display of Merchandise; (v) evaluate Merchandise
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(d)

(e)

®

-6-

sales; and (vi) assist with managing and controlling loss prevention and employee

relations matters.

Express Canada shall (including through the administrative services agreement
effective as of May 3, 2017 between the Express Canada Entities and Express, LLC
(the “Administrative Services Agreement”)), inter alia: (i) employ the store
employees, other than the supervisors provided by the Consultant; (ii) be
responsible for all taxes, costs, rent, expenses, efc. relating to its stores and
employees; (iii) collect and remit HST/GST and other taxes; (iv)- arrange for
ordinary maintenance of point-of-sale equipment; and (v) use reasonable efforts to

ensurethat the Consultant is able to use the stores for the Sale.

Express Canada shall (through the Administrative Services Agreement) provide
central administrative services necessary for the Sale, including point-of-sale

administration, sales audits, cash reconciliation, accounting, and payroll

processing,

Express Canada shall be responsible for all costs and expenses of the Sale,
including store-level operating expenses and the .Consultant’s reasonable out of
pocket expenses. To manage costs, however, Express Canada and the Consultant

have established a budget (attached to the Consulting Agreement as Schedule “C”).

During the Sale, all accounting matters, including fees, expenses and other amounts
payable under the Consulting Agreement, shall be reconciled by the parties, in
consultation with the Monitor, on every Wednesday of the prior calendar week and

the amounts determined to be owing for that prior calendar week shall be paid

within seven days after each weekly reconciliation. Within 45 days following the
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termination of the Sale for the last store, Express Canada and the Consultant, in

100

consultation with the Monitor, will complete a final reconciliation of all amounts -

payable under the Consulting Agreement, with payment within 10 days thereafter.

Express Canada shall be responsible for maintaining liability insurance policies
covering injuries to persons and property in or in connection to the Stores. In
addition, the Consultant shall be responsible for maintaining, at its own expense,
liability insurance of at least $2 million (on an occurrence basis) and $5 million (on
an aggregate basis) covering injuries to persons and property in ot in connection
with the Consultant’s provision of services at the stores. Both Express Canada and

the Consultant shall be tesponsible to maintain workers compensation insurance:

The Consultant will not have any right, title or interest in the Merchandise or the

FF&E.

All sales of Merchandise shall be “final” with no returns allowed, unless Express

Canada directs otherwise.

20. The Consulting Agreement is also subject to the Sale Guidelines attached as Schedule “B”

to the Consulting Agreement, Express Canada and the Consultant prepared the Sale Guidelines in

consultation with A&M and, I am advised by Ms Sandler and believe, after taking into account the

court approved Sale Guidelines in recent Canadian retail store liquidations. The Sale Guidelines

provide, among other things:

(@)

The Sale shall be conducted in accordance with the terms of the applicable Lease,

except as otherwise set out in any Court Order, the Sale Guidelines, or in any
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subsequent written agreements between Express Canada and the applicable

Landlord (as approved by the Consultant).

The Sale shall be conducted so that each of the stores remains open, before it is

vacated, during its normal hours of operation provided for in the applicable Lease.
The Sale will end by no later than June 15, 2017.-

All display and hanging signs used by the Consultant in connection with the Sale
shall be professiona;ly produced and hung in a professional manner, No sign shall
advertise the sale as a “bankruptcy”, “liquidation” or “going out of business” sale.
However, notwithstanding anything in the Leases, the Consultant may advertise an

“everything on sale”, “everything must go”, “store closing”, or similar themed sale.

The purchasers of FF&E shall only be permitted to remove the FF&E either through
thé back shipping areas or through other areas after a store has closed. The FF&E
must be removed after business hours, unless it can fit into a shopping bag, in which
case it may be removed during business hours through the front door. FF&E may

only be removed with the Landlord’s supervision, if required by the Landlord.

The Consultant shall not conduct any auctions of Merchandise or FF&E at any of

the stores.

Signs must be posted in the cash register areas of each store informing customers

that all sales are “final”.

At the conclusion of the Sale in each store, the Consultant and Express Canada will

arrange for the premises to be cleaned.
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2. In accordance with the Consulting Agreement, an advance payment of costs and expenses

was made to the Consultant in the amount of $50,000.
C. Continuing Stakeholder Engagement

22.  Express Canada intends to consult with its Landlords throughout the realization process,
including in respect of any Landlord concerns with signage advertising the Sale. As noted, the
Express Canada Entities intend to engage the Landlords with respect to the Sale Guidelines prior

to the return of the motion, which meetings have already commenced.
D. Conclusion

23. I believe that the Consulting Agreement and Sale Guidelines would benefit all of the
Express Canada Entities” stakeholders and that engaging a professional liquidator to assist with
the sale of the Merchandise and FF&E will produce better results than attempting to liquidate

without professional assistance.

24.  The Express Canada Entities believe that it is crucial to begin the realization process
immediately to implement the orderly wind down -of the business and to maximize the value
realized for all stakeholders. I am advised by the Monitor and believe that the Monitor supports

the proposed Consulting Agreement and Sale Guidelines, including the proposed timeline.

SWORN BEFORE ME at Toronto, in Ontatio

on May 4, 2017.
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William David Rankin ="
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THIS IS EXHIBIT “D”
TO THE AFFIDAVIT OF TODD PAINTER,
SWORN BEFORE ME THIS
23" DAY OF MAY, 2017.

(A L ne

Notary PLQI)A for ée/ktate of Ohio

AN,

s‘“‘%‘" RIAL 'é"'%%
i f % KATHRYN A LANE
EH[ §  Notery Public, State of Obio
2 o § My Commission Expires 07-17-2021
_,%:7
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Court File No. CV-17-11785-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
“THEHONOURABLE MR ) WEDNESDAY, THE 10
A
BT Ry )
JUSTICE HAINEY ) DAY OF MAY, 2017

y
< IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
- ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. AND EXPRESS CANADA GC GP, INC. -

Applicants
SALE APPROVAL ORDER

THIS MOTION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. ¢-36, as amended (the “CCAA”) for an order, inter alia,

104

approving the fransactions contemplated tnder a Letter Agreement Governing Inventory -

Disposition entered into between Express Fashion Apparel Canada Inc. (“Express Canada”, and
together with Express Canada GC GP, Inc. and Express Canada GC LP, the “Express Canada
Entities”) and Merchant Retail Solutions: ULC (the “Consultant™) on May 3, 2017 (the
“Consulting Agreement”) and certain related relief, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter
sworn on May 4, 2017 includinig the exhibits thereto (the “Second Painter Affidavit™), the First
Report of Alvarez & Marsal Canada Inc., in its capacity as Monitor (the “Menitor™) filed, and on
hearing the submissions of respective counsel for the Applicants, the Monitor, Express, LLC, the
Consultant, and such other counsel as were present, no one else appearing although duly served as

appears from the Affidavit of Service of David Rankin sworn May 5, 2017 filed:
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SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motior
Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have
the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 (the
“Initial Order”), the Sale Guidelines (as defined below), and the Consulting Agreement (attached
as Exhibit “C” to the Second Painter Affidavit), as applicable.

THE CONSULTING AGREEMENT

3. THIS COURT ORDERS that the Consulting Agreement, including the sale guidelines
attached hereto as Schedule “A” (the “Sale Guidelines”), and the transactions contemplated
thereunder are hereby approved, authorized and ratified and that the execution of the Consulting
Agreement by Express Canada is hereby approved, authorized, and ratified with such minor
amendments as Express Canada (with the consent of the Monitor) and the Consultant may agree
to in'writing. Subject to the provisions of this Order and the Initial Order, Express Canadais hereby
authorized and directed to take any and all actions as may be necessary or desirable to implement
the Consulting Agreement and each of the transactions contemplated therein. Without limiting the
foregoing, Express Canada is authorized to execute any other agreement, contract, deed or any
other document, or take any other action, which could be required or be useful to give full and

complete effect to the Consulting Agreement.
THE SALE

4. THIS COURT ORDERS that Express Canada, with the assistance of the Consultant, is
authorized to conduct the Sale (as defined in the Consulting Agreement) in accordance with this
Order, the Consulting Agreement and the Sale Guidelines and to advertise and promote the Sale
within the Stores (as defined in the Consulting A greement) in accordance with the Sale Guidelines.
If there is a conflict between this Order, the Consulting Agreement and the Sale Guidelines, the
order of priority of documents to resolve such conflicts is as follows: (1) this Order; (2) the Sale

Guidelines; and (3) the Consulting Agreement.
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5. THIS-COURT ORDERS that, subject to paragraph 12 of the Initial Order, Express Canada,
with the assistance of the Consultant, is authorized to market and sell the Merchandise and Express
FF&E (as such terms are defined in the Consuiting Agreement) in accordance with the Sale

Guidelines, free and clear of all liens, claims, encumbrances, security interests, mortgages,

charges, trusts, deemed trusts, executions, levies, financial, monetary or other claims, whether or

not such claims have attached or been perfected, registered or filed and whether secured,
unsecured, gquantified or unquantified, contingent or otherwise, whensoever and howsoever
arising, and whether such claims arose or came info existence prior to the date of this Order or
came into existence following the date of this Order, (in each case, whether contractual, statutory,
arising by operation of law, in equity or otherwise) (all of the foregoing, collectively “Claims™),
ihcluding, without litnitation the Administration Charge and the Directors’ Charge (as such terms
are defined in the Initial Order) and any other charges hereafter granted by this Court in these
proceedings (collectively, the. “CCAA Charges”), and (ii) all Claims, charges, security interests
or lens evidenced by registrations pursuant to the Personal Property Security Act (Ontario),
Personal Property Security Act (Albetta), Personal Property Security Act (British Columbia); of
any other personal ormovable property registration system (all of such Claims, charges (including
the CCAA Charges), secutity interests and lens collectively referred to herein as

“Encumbrances”), which Encumbrances will attach instead to the proceeds of the Sale (other than
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amounts specified in paragraph 15 of this Order) in the same order and priority as they existed -

immediately prior to such Sale.

6. THIS COURT ORDERS that subject to the terms of this Order, the Initial Order and the
Sale Guidelines, or any greater restrictions in the Consulting Agreement or the Sale Guidelines,
the Consultant shall have the right to enter and use the Stores and all related store services and all
facilities: and all furniture, trade fixtures and equipment, including the Express FE&E, located at
the Stores, and other assets of Express Canada as designated under the Consulting Agreement, for
the purpose of conducting the Sale and for such purposes, the Consultant shall be entitled to the
benefit of the Express Canada Entities’ stay of proceedings provided under the Initial Order, és

such stay of proceedings may be extended by further Order of the Court.

7. THIS COURT ORDERS that until the Sale Termination Date (as defined in the Consulting
Agreement) for each Store (which shall in no event be later than June 15, 2017), the Consultant

shall have access to the Stores in accordance with the applicable Leases (as such term is defined
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in the Sale Guidelines) and the Sale Guidelines on the basis that the Consultant is assisting Express
Canada and Express Canada has granted the right of access to the Store to the Corisultant. To the
extent that the terms of the applicable Leases are in conflict with any term of this Order or the Sale

Guidelines, it is agreed that the terms of this Order and the Sale Guidelines shall govern.

8. THIS COURT ORDERS that nothing in this Order shall amend or vary, or be deemed to
amend or vary the terms of the Leases. Nothing contained in this Order or the Sale Guidelines shall
be construed to create or impose upor Bxpress Canada or the Consultant any additional restrictions

not contained in the applicable Lease or other occupancy agreement.

9. THIS COURT ORDERS that, except as provided for in Section 4 hereof in respect of the
advertising and promotion of the Sale within the Stores, subject to and in accordance with this
Order, the Consulting Agreement and the Sale Guidelines, the Consultant is authorized to advertise
and promote the Sale, without further consent of ariy Person (as defined in the Tnitial Order) other
than Express Canada and the Monitor as provided under the Consulting Agreemént or a Landlord

(as defined in the Sale Guidelines) as provided under the Sale Guidelines.

10. THIS COURT ORDERS that until the Sale Termination Date, the Consultant shall have
the right to use, without interference by any intellectual property licensor, the Express Canada
Entities” trade names, trademarks and logos relating to and used in connection with the operation
of the Stores, as well as all licenses and rights granted to the Express Canada Entities to use the
trade names, tradernarks, and logos of third parties, solely for the purpose of advertising and
conducting the Sale in accordance with the terms of the Consulting Agreement, the Sale

Guidelines, and this Order.
CONSULTANT LIABILITY

1%L THIS COURT ORDERS that the Consultant shall act solely as an independent consultant
to Express Canada and that it shall not be liable for any claims against Express Canada other than
as expressly provided in the Consulting Agreement (including the Consultant’s indemnity

obligations thereunder) or the Sale Guidelines and, for greater certainty:

(a) the Consultant shall not be deemed to be an owner or in possession, care, control

or management of the Stores, of the assets located therein or associated therewith
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or of Express Canada’s employees located at the Stores.or any other property of

Express Canada;

) the Consultant shall not be deemed to be an employer, or -4 joint or successor
employer or a related or common employer or payor within the meaning of any
legislation governing employment or labour standards or pension benefits or health
and safety or other statute, regulation or tule of law ot equity for any purpose

whatsoever, and shall not incur any successorship liabilities whatsoever; and

(© Express Canada shall bear all responsibility for any liability whatsoever (including
without limitation losses, costs, damages, fines, or awards) relating to claims of
customers, employees and any other persons atising from events occurring at the
Stores during and after the term of the Sale, or othcrwiée in connection with the
Sale, except to the extent that such claims are the result of events or cireumstances
caused or confributed to by the gross negligence or wilful misconduct of the
Consultant, its employees, agents or other representatives, or otherwise in

accordance withi the Consulting Agreement,

12.  To the extent any Landlord may have a claim against Express Canada arising solely out of
the conduct of the Consultant in conducting the Sale for - which Exp,r:e;s,sACanad,a has claims against
the Consultant under the Consulting Agreement, Express Canada shall be deeined fo have assigned
such claims free and clear to the applicable Landlord (the “Assigned Landlord Rights”); provided
that each such Landlord shall only be permitted to advance each such claims against the Consultant
if written notice, including the reasonable details of such claims, is provided by such Landlord to
the Consultant, Express Canada and the Monitor during the period from the Sale Commencement
Date to the date that is thirty (30) days following the Sale Termination Date, provided however
that the Landlords shall be provided with access to the Stores to inspect the Stores within fifteen

(15) days following the Sale Termination Date.
CONSULTANT AN UNAFFECTED CREDITOR

13. THIS COURT ORDERS that the Consulting Agreement shall not be repudiated, resiliated
or disclaimed by Express Canada nor shall the claims of the Consultant pursuant to the Consulting

Agreement be compromised or arranged pursuant to any plan of arrangement or compromise
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among the Express Canada Entities and their creditors (a ""P,Ién”) and, for greater certainty, the

Consultant shall be treated as an unaffected creditor in these proceedings and under any Plan.

14. THIS COURT ORDERS that Express Canada is hereby authorized and directed, in
accordance with the Consulting Agreemerit, tovemit.all atnounts that become due to the Consultant

thereunder.

15. THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or to
be credited or reimbursed to, or retained by, the Consultant pursuant to the Consulting Agreement,
including, without limitation, any amounts to be reimbursed by Express Canada to the Consultant
pursuant to. the Consulting Agreement, and at all times the Consultant will retain such amounts,
free and clear of all Encumbrances, notwithstanding any enforcement or other process or Claims,

all in accordance with the Consulting Agreement.
16. THIS COURT ORDERS that notwithstanding:
(a)  the pendency of these proceedings;

(b)  any application for a bankruptcy order now or hereafter issued pursuant to the
Bankruptey and Insolvency Aet (“BIA”) in respect of any of the Express Canada

Entities, or any bankruptcy order made pursuant to any such applications;

(©) any assignment in bankruptcy made in respect of any of the Express Canada

Entities;
(d) the provisions of any federal or provincial statute; or

{(e) any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of encumbrances, contained in any
existing loan documents, lease, mortgage, security agreement, debenture, sublease,
offer to lease or other document or agreement to- which an Express Canada Entity

is a party;

the Consulting Agreement and the transactions and actions provided for and contemplated
therein, including without limitation, the payment of amounts due to the Consultant and

the Assigned Landlord Rights shall be binding on any trustee in bankruptcy that may be
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appointed in respect of any of the Express Canada Entities-and shall not be void or voidable
by any Person, including any creditor of the Express Canada Entities, nor shall they, or any
of them, constitute or be deemed to be a preference, fraudulent conveyance, transfer at
undetvalue or other challengeable reviewable transaction, under the BIA or any applicable
law, nor shall they constitute oppressive or unfairly prejudicial conduct under any

applicable law. -
OTHER

17.  THIS COURT ORDERS that Express Canada is authorized and permitted to transfer to the
Consultant personal information in Express Canada’s custody and control solely for the purposes

of assisting with and conducting the Sale and only to the extent necessary for such purposes.

GENERAL

18.  THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

19.  THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the: Express Canada Entities, the Monitor and
their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide such
assistance to the Express Canada Entities and to the Monitor, as an officer of this Court, as may
be necessary or desirable to give effect to this Order, to grant representative status to the Monitor
in any foreign proceeding, or to assist the Express Canada Entities and the Monitor and their

respective agents in carrying out the terms of this Order.

ENTERED AT/ INSCRIT A TORONTO

BOOK NO: .
ES/DANS LE REGISTRE NO:

MAY 10 207

PER | PAR: M
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SCHEDULE “A”
SALE GUIDELINES

(See attached)
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SALE GUIDELINES

The following procedures shall apply to any Sales to be held at Express Canada’s retail stores (the
“Stores™). Terms capifalized but not defined in these Sale Guidelines have the meanings ascribed
to them in the Consulting Agreement (as defined below),

1. Except as otherwise expressly set out herein, and subject to: (i) the Order of the Ontario
Superior Court of Justice (Commercial List) (the “Court”) dated May 10, 2017 approving
the Consulting Agreement between Merchant Reétail Solutions ULC (the “Consultant”™)
and Express Fashion Apparel Canada Inc. (“Express Canada™) dated May 3, 2017 (the
“Consulting Agreement”) and the transactions contemplated thereunder (the “Approval
Order™); or (ii) any further Order of the Court; or (iii) any subsequent written agreement
between Express Canada and its applicable landlord(s) (individually, a “Landlord” and,
collectively, the “Landlords”) and approved by the Consultant, the Sale shall be conducted
in accordance with the terms of the applicable leases/or other occupancy agreements for
each of the affected Stores (individually, a “Lease™ and, collectively, the “Leases™).
However, nothing contained herein shall be construed to create or impose upon Express
Canada or the Consultant any additional restrictions not contained in the applicable Lease
or-other occupancy agreement.

2. The Sale shall be conducted so that each of the Stores remain open during their normal
hours of operation provided for in the respective Leases for the Stores until the applicable
premises vacate date for each Store under the Consulting Agreement (the “Vacate Date”),
and in all cases no later than June 15, 2017. Rent payable under the respective Leases shall
be paid as provided in the Initial Order of the Court dated May 4, 2017 (the “Imitial
Order™).

3. The Sale shall be conducted in acco;dance with applicable federal, provincial and
municipal laws, unless otherwisé ordered by the Court.

4. All display and hanging signs used by the Consultant in connection with the Sale shall be
professionally produced and all hanging signs shall be hung in a professional manner.
Notwithstanding anything to the contrary contained in the Leases, the Consultant may
advertise the Sale at the Stores as a “everything on sale”, “everything must go”, “store
closing” or similar theme sale at the Stores (provided however that no signs shall advertise
the Sale as a “bankruptcy”, a “liquidation” or a “going out of business™ sale, it being
understood that the French equivalent of “clearance” is “liquidation” and is permitted to be
used). Forthwith upon request, the Consultant shall provide the proposed signage packages
along with proposed dimensions by e-mail or facsimile to the applicable Landlords or to
their counsel of record and the applicable Landlord shall notify the Consultant of any
requirement for such signage to otherwise comply with the terms of the Lease and/or the
Sale Guidelines and where the provisions of the Lease conflicts with these Sale Guidelines,
these Sale Guidelines shall govern. The Consultant shall not use neon or day-glow signs or
any handwritten signage (save that handwritten “you pay” or “topper” signs may be used).
If a Landlord 1s concerned with “Store Closing” signs being placed in the front window of
a Store or with the number or size of the signs in the front window, Express Canada, the
Consultant and the Landlord will work together to resolve the dispute. Furthermore, with
respect to enclosed mall Store locations without a separate entrance from the exterior of
the enclosed mall, no exterior signs or signs in common areas of a mall shall be used unless

LEGAL_1:43809332.10
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o

explicitly permitted by the applicable Lease. In addition, the Consultant shall be permitted
to utilize exterior banners/signs at stand alone or strip mall Stores or enclosed mall Store
locations with a separate entrance from the exterior of the enclosed mall; provided,
however, that; (i) no signage in any other common areas of a mall shall be used; and (ii)
where such banners are not explicitly permitted by the applicable Lease and the Landlord
requests in writing that banners are not to be used, no banners shall be used absent further
Order of the Court, which may be sought on an expedited basis on notice to the Service
List. Any banners used shall be located or hung so as to make clear that the Sale is being
conducted only at the affected Store and shall not be wider than the premises occupied by
the affected Store. All exterior banners shall be professionally hung and to the extent that
there is-any damage to the facade of the premises of a Store as a result of the hanging or
removal of the exterior banner, such damage shall be professionally repaired at the expense
of the Consultant.

5. The Consultant shall be permitted to utilize sign walkers and street signage; provided,
however, such sign walkers and street signage shall not be located on the shopping centre
or mall premises.

6. Congpicuous signs shall be posted in the cash register areas of each Store to the effect that
all sales are “final” and customers with any questions or complaints are to call Express’
hotline number.

7. The Consultant shall not distribute handbills, leaflets or other written materials to

customers outside 6f any of the Stores on Landlord’s property, unless explicitly permitted
bythe applicable Lease or, if distribution is customary in the shopping centre in which the
Store is located, Otherwise, the Consultant may solicit customers in the Stores themselves,
The Consultant shall not use any giant balloons, flashing lights or amplified sound to
advertise the Sale or solicit customers, except as explicitly permitted under the applicable
Lease or agreed to by the Landlord.

8. At the conclusion of the Sale in each Store, the Consultant and Express Canada shall
arrange that the premises for each Store are in “broom-swept” and clean condition, and
shall arrange that the Stores are in the same condition as on the commencement of the Sale,
ordinary wear and tear excepted. No property of any Landlord of'a Store shall be removed:
or sold during the Sale. No permanent fixtures (other than Express FF&E (as defined
below) for clarity) may be removed without the Landlord’s written consent unless
otherwise provided by the applicable Lease and in accordance with the Initial Order and
the Approval Ordetr. Any trade fixtures or personal property left in a Store after the
applicable Vacate Date in respect of which the applicable Lease has been disclaimed by
Express Canada shall be deemed abandoned, with the applicable Landlord having the right
to dispose of the same as the Landlord chooses, without any liability whatsoever on the
part of the Landlord. Nothing in this paragraph shall derogate from or expand upon the
Consultant’s obligations under the Consulting Agreement.

9. Subject to the terms of paragraph 8 above, the Consultant may sell furniture, fixtures and
equipment owned by Express Canada (“Express FF&E”) and located in the Stores during
the Sale. Express Canada and the Consultant may advertise the sale of Express FF&E
consistent with these Sale Guidelines on the understanding that the Landlord may require
such signs to be placed in discreet locations within the Stores reasonably acceptable to the

LEGAL_1:43809332.10


drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin


10.

11.

12.

13.
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Landlord. Additionally, the purchasers of any Express FF&E sold during the Sale shall
only be permitted to remove the Express FF&E either through the back shipping areas
designated by the Landlord or through other areas after regular Store business hours or,
through the front door of the Store during Store business hours if the Express FF&E c¢an fit
in a. shopping bag, with Landlord’s supervision as required by the Landlord and in
accordance with the Initial Order and the Approval Order. The Consultant shall repair any
damage to the Stores resulting from the removal of any Express FF&E by Consultant or by
third party purchasers of Express FE&E from Consultant.

The Consultant shall not make any alterations to interior or exterior Store lighting, except
as authorized pursuant to the affected Lease. The hanging of exterior banners or other
signage, where permitted in accordance with the terms of these Sale Guidelines, shall not
constitute an alteration to a Store.

Express Canada hereby provides notice to the Landlords of Express Canada and the
Constiltant’s intention to sell and remove Express FF&E from the Stores. The Consultant
shall make commercially reasonable efforts to arrange with each Landlord represented by
counsel on the Service List and with any other Landlord that so requests, a walk-through

‘with the Consultant to identify the Express FF&E subject to the Sale. The relevant

Landlord shall be entitled to have a representative present in the applicable Stores to
observe such removal. If the Landlord disputes the Consultant’s entitlement to sell or
remove any Express FF&E under the provisions of the Lease, such Express FF&E shall
remain on the premises and shall be dealt with as agreed between Express Canada, the
Consultant and such Landlord, or by further Order of the Court upon application by Express
Canada on at Jeast two (2) days’ notice to such Landlord and the Monitor. If Express
Canada has disclaimed or resiliated the Lease governing such Store in accordance with the:
CCAA and the Initial Order, it shall not be required to pay rent under such Lease pending
resolution of any such dispute (other than rent payable for the notice period provided for
in the CCAA and the Initial Order), and the disclaimer or resiliation of the Lease shall be
without prejudice to Express Canada’s or the Consultant’s claim to the Express FR&E in
dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial

Order to a Landlord while the Sale is ongoing and the Store in question has not yet been
vacated, then: (a) during the notice period prior to the effective time of the disclaimer or
resiliation, the Landlord may show the affected leased premises to prospective tenants
during normal business hours, on giving Express Canada, the Monitor and the Consultant
24 hours’ prior written notice; and (b) at the effective time of the disclaimer or resiliation,
the relevant Landlord shall be entitled to take possession of any such Store without waiver
of orprejudice to any claims or rights such Landlord may have against Express Canada in
respect of such Lease or Store, provided that nothing herein shall relieve such Landlord of
any obligation to mitigate any damages claimed in connection therewith.

The Consultant and its agents and representatives shall have the same access rights to the
Stores as Express Canada under the terms of the applicable Lease, and the Landlords shall
have the rights of access to the Stores during the Sale provided for in the applicable Lease
(subject, for greater certainty, to any applicable stay of proceedings).

LEGAL_1:43809332.30
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-4 -

14.  Express Canada and the Consultant shall not conduct any auctions of Merchandise or
Express FF&E at any of the Stores.

15.  The Consuliant shall designate a party to be contacted by-the Laudlords should a dispute
arise concerning the conduct of the Sale. The initial contact person for Consultant shall be
Jane Dietrich who may be reached by phone at (416)-860-5223 or email at
jdietrich@casselsbrock.com. If the parties are unable to resolve the dispute between
themselves, the Landlord or Express Canada shall have the right to schedule a “status
hearing” before the Court on no less than two (2) days written notice to the other party or
paities; during which time the Consultant shall cease all activity in dispute other than
activity expressly permitted herein, pending determination of the matter by the Court;
provided, however, subject to paragraph 4 of these Sale Guidelines, if a batner has been
hung in accordance with these Sale Guidelines and is the subject of a dispute, the
Consultant shall not be required to take any such banner down pending determination of
any dispute.

16.  Nothing herein or in the Consulting Agreement is, or shall be deemed to be a consent by
any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed
to, or grant to the Landlord any greater rights than already exist under the térms of any
applicable Lease. :

17.  These Sale Guidelines may be amended by written agreemént between the Consultant,
Express Canada and the applicable Landlord.

LEGAL _1:43809332,10
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS
CANADA GC GP, INC.

Court File No: CV-17-11785-00CL
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ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

PROCEEDING COMMENCED AT TORONTO

ORDER

OSLER, HOSKIN & HARCOURT LLP
100 King Street West

1 First Canadian Place

Suite 6200, P.O. Box 50

Toronto ON M5X 1B8

Tracy C. Sandler (LSUC #: 32443N)
Jeremy Dacks (LSUC #:41851R)
W. David Rankin (LSUC# 63261P)

Tel: 416.362-2111
Fax: 416.862.6666

Lawyers for the Applicants
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, Court File No: CV-17-11785-00CL
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OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS
CANADA GC GP, INC.
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Court File No. CV-17-11785-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR ) MONDAY, THE 29"
)
JUSTICE HAINEY ) DAY OF MAY, 2017

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. AND EXPRESS CANADA GC GP, INC.

Applicants
CLAIMS PROCEDURE ORDER

THIS MOTION, made by Express Fashion Apparel Canada Inc. and Express Canada GC
GP, Inc. (together, the “Applicants™), pursuant to the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. c-36, as amended (the “CCAA”) for an order, inter alia, establishing a claims
procedure for the identification and quantification of certain claims against (i) the Applicants and
Express Canada GC LP (collectively, the “Express Canada Entities”) and (ii) the current and
former directors and officers of the Applicants, was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter
sworn May 23, 2017 including the exhibits thereto, the Second Report of Alvarez & Marsal Canada
Inc., in its capacity as Monitor (the “Monitor”) dated May ®, 2017 filed, and on hearing the

submissions of respective counsel for the Applicants, the Monitor, Express, LLC, and such other
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counsel as were present, no one else appearing although duly served as appears from the Affidavit

of Service of ® sworn May @, 2017:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

DEFINITIONS AND INTERPRETATION

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have
the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 as may

be amended, restated, supplemented and/or modified from time to time (the “Initial Order™).

3. For the purposes of this Order the following terms shall have the following meanings:

@) “Assessments” means Claims of Her Majesty the Queen in Right of Canada or of
any Province or Territory or Municipality or any other taxation authority in any
Canadian or foreign jurisdiction, including, without limitation, amounts which may
arise or have arisen under any notice of assessment, notice of objection, notice of
reassessment, notice of appeal, audit, investigation, demand or similar request from

any taxation authority;

(b) “Business Day” means a day, other than a Saturday, Sunday or a statutory holiday,

on which banks are generally open for business in Toronto, Ontario;

(c) “CCAA Proceedings” means the CCAA proceedings commenced by the

Applicants in the Court under Court File No. CV-17-11785-00CL,;
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(d) “Claim” means:

(i)

(i)

any right or claim of any Person against any of the Express Canada Entities,
whether or not asserted, in connection with any indebtedness, liability or
obligation of any kind whatsoever of any such Express Canada Entity in
existence on the Filing Date, whether or not such right or claim is reduced
to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, unsecured,
perfected, unperfected, present, future, known or unknown, by guarantee,
surety or otherwise, and whether or not such right is executory or
anticipatory in nature, including any Assessments and any right or ability of
any Person to advance a claim for contribution or indemnity or otherwise
against any of the Express Canada Entities with respect to any matter,
action, cause or chose in action, whether existing at present or commenced
in the future, which indebtedness, liability or obligation is based in whole
or in part on facts that existed prior to the Filing Date, including for greater
certainty any Equity Claim and any claim against any of the Express Canada
Entities for indemnification by any Director or Officer in respect of a D&O
Claim (but excluding any such claim for indemnification that is covered by
the Directors’ Charge (as defined in the Initial Order)) (each, a “Prefiling

Claim”, and collectively, the “Prefiling Claims”);

any right or claim of any Person against any of the Express Canada Entities
in connection with any indebtedness, liability or obligation of any kind

whatsoever owed by any such Express Canada Entity to such Person arising
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out of the restructuring, disclaimer, resiliation, termination or breach by
such Express Canada Entity on or after the Filing Date of any contract, lease
or other agreement whether written or oral (each, a “Restructuring Period

Claim”, and collectively, the “Restructuring Period Claims”); and

any right or claim of any Person against one or more of the Directors and/or
Officers howsoever arising, whether or not such right or claim is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, perfected,
unperfected, present, future, known, or unknown, by guarantee, surety or
otherwise, and whether or not such right is executory or anticipatory in
nature, including any Assessments and any right or ability of any Person to
advance a claim for contribution, indemnity or otherwise against any of the
Directors and/or Officers with respect to any matter, action, cause or chose
in action, whether existing at present or arising or commenced in the future,
for which any Director or Officer is alleged to be, by statute or otherwise
by law or equity, liable to pay in his or her capacity as a Director or Officer

(each a “D&O Claim”, and collectively, the “D&O Claims”);

provided, however, that in any case “Claim” shall not include an Excluded Claim,

but for greater certainty, shall include any Claim arising through subrogation

against any Express Canada Entity or Director or Officer;

“Claimant” means (a) a Person asserting a Prefiling Claim or a Restructuring

Period Claim (including in each case, for greater certainty, an Intercompany Claim)
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against the Express Canada Entities, or any of them, and (b) a Person asserting a

D&O Claim against any of the Directors or Officers of any of the Applicants;

“Claims Bar Date” means 5:00 p.m. on July 28, 2017,

“Claims Officer” means the individual(s) designated by the Court pursuant to

paragraph 33 of this Order;

“Claims Package” means the document package which shall be disseminated by
the Monitor to any potential Claimant in accordance with the terms of this Order
and shall consist of a copy of this Order (without schedules), the Proof of Claim
Instruction Letter, the D&O Claim Instruction Letter, and such other materials as
the Monitor, in consultation with the Express Canada Entities, may consider

appropriate;

“Claims Process” means the procedures outlined in this Order in connection with
the assertion of Claims against the Express Canada Entities and/or the Directors

and Officers;

“Court” means the Ontario Superior Court of Justice (Commercial List);

“D&O Claim Instruction Letter” means the letter containing instructions for
completing the D&O Proof of Claim form, substantially in the form attached as

Schedule “H” hereto;

“D&O Proof of Claim” means the proof of claim referred to herein to be filed by

Claimants in connection with any D&O Claim, substantially in the form attached
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as Schedule “I” hereto, which shall include all available supporting documentation

in respect of such D&O Claim;

“Director” means anyone who is or was or may be deemed to be or have been,
whether by statute, operation of law or otherwise, a director or de facto director of

either of the Applicants, in such capacity;

“Employees” means all employees of the Express Canada Entities as at the Filing
Date and “Employee” means any one of them, in such capacity. For the avoidance
of doubt, “Employee” does not include individuals whose employment was
terminated for any reason, without regard to any period of notice, prior to the Filing

Date;

“Employee Claim” means any Claim by an Employee;

“Equity Claim” has the meaning set forth in section 2(1) of the CCAA;

“Excluded Claim” means any:

() Claim secured by the Administration Charge and the Directors’ Charge;

(i) Claim enumerated in sections 5.1(2) and 19(2) of the CCAA,

(iti)  Claim of Fifth Third Bank and Bank of America Merchant Services Canada

Corp. in connection with the Cash Management System; and

(iv)  Claim by Merchant Retail Solutions ULC in connection with the Letter

Agreement Governing Inventory Disposition dated May 3, 2017;

“Filing Date” means May 4, 2017
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“Intercompany Claim” means any Claim filed by any of the Express Canada
Entities, or any of their affiliated companies, partnerships, or other corporate
entities, including Express, LLC or any of its affiliated companies, partnerships, or

other corporate entities in accordance with the terms of this Order;

“Meetings” and each a “Meeting” means a meeting of the creditors of the Express
Canada Entities called for the purpose of considering and voting in respect of a

Plan;

“Monitor’s Website” means www.alvarezandmarsal.com/expresscanada;

“Notice of Dispute of Revision or Disallowance” means the form substantially in

the form attached as Schedule “E” hereto;

“Notice of Dispute of Statement of Employee Claim” means the form

substantially in the form attached as Schedule “G” hereto;

“Notice of Revision or Disallowance” means the form substantially in the form

attached as Schedule “D” hereto;

“Notice to Claimants” means the notice for publication by the Monitor as
described in paragraph 15 herein, substantially in the form attached as Schedule

“A” hereto;

“Officer” means anyone who is or was or may be deemed to be or have been,
whether by statute, operation of law or otherwise, an officer or de facto officer of

any of the Applicants, in such capacity;

“Order” means this Claims Procedure Order;


http://www.alvarezandmarsal.com/expresscanada
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“Person” means any individual, firm, corporation, limited or unlimited liability
company, general or limited partnership, association, trust (including a real estate
investment trust), unincorporated organization, joint venture, government or any

agency or instrumentality thereof or any other entity;

“Plan” means any proposed plan of compromise or arrangement that may be filed
in respect of any or all of the Express Canada Entities pursuant to the CCAA as the
same may be amended, supplemented or restated from time to time in accordance

the terms thereof;

“Proof of Claim” means the proof of claim referred to herein to be filed by
Claimants in respect of any Prefiling Claim and Restructuring Period Claim
(including, in each case, an Intercompany Claim), substantially in the form attached
as Schedule “C” hereto, which shall include all available supporting documentation

in respect of such Claim;

“Proof of Claim Instruction Letter” means the letter containing instructions for
completing the Proof of Claim form, substantially in the form attached as Schedule

“B” hereto;

“Restructuring Period Claims Bar Date” means, in respect of a Restructuring
Period Claim, the later of (i) 30 days after the date on which the Monitor sends a
Claims Package with respect to a Restructuring Period Claim and (ii) the Claims

Bar Date; and

“Statement of Employee Claim” means the notice prepared by the Express

Canada Entities, in consultation with the Monitor, to be disseminated by the
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Monitor to all Employees advising as to certain of their rights and obligations,
which notice shall include an assessment of the quantum of such Employee’s Claim
based on the books and records of the Express Canada Entities and shall be

substantially in the form attached as Schedule “F” hereto;

4, THIS COURT ORDERS that all references as to time herein shall mean local time in
Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean
prior to 5:00 p.m. on such Business Day unless otherwise indicated herein, and any reference to
an event occurring on a day that is not a Business Day shall mean the next following day that is a

Business Day.

5. THIS COURT ORDERS that all references to the word “including” shall mean “including
without limitation”, all references to the singular herein include the plural, the plural include the

singular, and any gender includes all genders.

GENERAL PROVISIONS

6. THIS COURT ORDERS that any Claim denominated in a foreign currency shall be
converted to Canadian dollars at the Bank of Canada noon exchange rate in effect at the Filing

Date.

7. THIS COURT ORDERS that notwithstanding any other provisions of this Order, the
solicitation by the Monitor or the Express Canada Entities of Proofs of Claim and D&O Proofs of
Claim, and the filing by any Claimant of any Proof of Claim or D&O Proof of Claim shall not, for

that reason only, grant any person any standing in the CCAA Proceedings or rights under any Plan.

8. THIS COURT ORDERS that the Monitor is hereby authorized to use reasonable discretion

as to the adequacy of compliance with respect to the manner in which any forms delivered
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hereunder are completed and executed and the time in which they are submitted, and may, where
the Monitor is satisfied that a Claim has been adequately proven, waive strict compliance with the
requirements of this Order, including in respect of the completion, execution and time of delivery

of such forms.

0. THIS COURT ORDERS that amounts claimed in Assessments issued after the Filing Date
shall be subject to this Order and there shall be no presumption of validity or deeming of the
amount due in respect of the Claim set out in any Assessment where such Assessment was issued

after the Filing Date.

MONITOR’S ROLE

10.  THIS COURT ORDERS that, in addition to its prescribed rights, duties, responsibilities
and obligations under the CCAA, the Initial Order and any other orders of the Court in the CCAA
Proceedings, the Monitor is hereby authorized, directed and empowered to implement the Claims
Process set out herein and to take such other actions and fulfill such other roles as are authorized

by this Order or incidental thereto.

11.  THIS COURT ORDERS that the Monitor: (i) shall have all of the protections given to it
by the CCAA, the Initial Order, any other orders of the Court in the CCAA Proceedings, and this
Order, or as an officer of the Court, including the stay of proceedings in its favour; (ii) shall incur
no liability or obligation as a result of the carrying out of the provisions of this Order, other than
in respect of its gross negligence or wilful misconduct; (iii) shall be entitled to rely on the books
and records of the Express Canada Entities and any information provided by the Express Canada
Entities, all without independent investigation; (iv) shall not be liable for any claims or damages
resulting from any errors or omissions in such books, records or information; and (v) may seek

such assistance as may be reasonably required to carry out its duties and obligations pursuant to
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this Order from Express, LLC, the Express Canada Entities or any of their affiliated companies,
partnerships, or other corporate entities, including making such inquiries and obtaining such

records and information as it deems appropriate in connection with the Claims Process.

12. THIS COURT ORDERS that the Express Canada Entities and their current and former
shareholders, Officers, Directors, employees, agents and representatives shall fully cooperate with
the Monitor in the exercise of its powers and discharge of its duties and obligations under this

Order.

NOTICE TO CLAIMANTS

13.  THIS COURT ORDERS that as soon as practicable, but no later than 5:00 p.m. on June 6,

2017, the Monitor shall cause a Claims Package to be sent to:

@ Each party that appears on the Service List or has requested a Claims Package; and

(b) All known Claimants, other than Employees, as evidenced by the books and records
of the Express Canada Entities at their respective last known municipal or e-mail

addresses as recorded in the Express Canada Entities” books and records.

14.  THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants to be
published, for at least two (2) Business Days, in The Globe and Mail (National Edition) as soon as

practicable after the date of this Order.

15.  THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants and the
Claims Package to be posted to the Monitor’s Website as soon as practicable after the date of this

Order.
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16. THIS COURT ORDERS that, the Monitor shall cause the Statements of Employee Claim
to be sent to all Employees at their respective last known municipal or e-mail addresses as recorded
in the Express Canada Entities” books and records as soon as practicable after the date of this Order

but no later than 5:00 p.m. on June 23, 2017.

17. THIS COURT ORDERS that to the extent any Claimant requests documents or
information relating to the Claims Process prior to the Claims Bar Date or if the Express Canada
Entities and the Monitor become aware of any further Claims, the Monitor shall forthwith send
such Claimant a Claims Package, direct such Claimant to the documents posted on the Monitor’s
Website, or otherwise respond to the request for documents or information as the Monitor may

consider appropriate in the circumstances.

18.  THIS COURT ORDERS that the Claims Process and the forms of Notice to Claimants,
Proof of Claim Instruction Letter, D&O Claim Instruction Letter, Statement of Employee Claim,
Proof of Claim, D&O Proof of Claim, Notice of Revision or Disallowance, Notice of Dispute of
Revision or Disallowance and the Notice of Dispute of Statement of Employee Claim are hereby
approved. Notwithstanding the foregoing, the Monitor may, from time to time, make minor non-
substantive changes to the forms as the Monitor, in its sole discretion, may consider necessary or

desirable.

19.  THIS COURT ORDERS that the sending of the Claims Package to the Claimants and the
publication of the Notice to Claimants, in accordance with this Order, and the completion of the
other requirements of this Order, shall constitute good and sufficient service and delivery of notice
of this Order, the Claims Bar Date and the Restructuring Period Claims Bar Date on all Persons

who may be entitled to receive notice and who may wish to assert a Claim, and no other notice or
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service need be given or made and no other document or material need be sent to or served upon

any Person in respect of this Order.

FILING OF PROOFS OF CLAIM
(A)  Intercompany Claims

20. THIS COURT ORDERS that all Intercompany Claims must be filed by submitting a Proof

of Claim to the Monitor on or before the Claims Bar Date.

(B)  Prefiling Claims and D&O Claims

21.  THIS COURT ORDERS that any Claimant that intends to assert a Prefiling Claim or D&O
Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or
before the Claims Bar Date. For the avoidance of doubt, a Proof of Claim or D&O Proof of Claim,
as applicable, must be filed with the Monitor by every Claimant in respect of every Prefiling Claim
or D&O Claim, regardless of whether or not a legal proceeding in respect of such Prefiling Claim

or D&O Claim has been previously commenced.

(C)  Restructuring Period Claims

22. THIS COURT ORDERS that upon becoming aware of a circumstance giving rise to a
Restructuring Period Claim, the Monitor shall send a Claims Package to the Claimant in respect

of such Restructuring Period Claim in the manner provided for herein.

23. THIS COURT ORDERS that any Claimant that intends to assert a Restructuring Period
Claim or D&O Claim relating to a Restructuring Period Claim shall file a Proof of Claim or D&O
Proof of Claim, as applicable, with the Monitor on or before the Restructuring Period Claims Bar
Date. For the avoidance of doubt, a Proof of Claim or D&O Proof of Claim must be filed with the

Monitor by every Claimant in respect of every Restructuring Period Claim or D&O Claim relating
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to a Restructuring Period Claim, regardless of whether or not a legal proceeding in respect of such

Restructuring Period Claim or D&O Claim has been previously commenced.

(D)  Employee Claims
24.  THIS COURT ORDERS that in the event that an Employee receives a Statement of

Employee Claim and the Employee:

@) wishes to dispute the quantum of their Claim as set-out in their Statement of
Employee Claim, such Employee shall file a Notice of Dispute of Statement of

Employee Claim with the Monitor on or before the Claims Bar Date; or

(b) agrees with the assessment of the quantum of its Claim as set out therein, such
Employee need not take any further action and such Claim shall be deemed to be

as set out in such Employee’s Statement of Employee Claim.

CLAIMS BAR DATE

25.  THIS COURT ORDERS that any Claimant that does not file a Proof of Claim, D&O Proof
of Claim, or Notice of Dispute of Statement of Employee Claim, in accordance with paragraphs
20 to 24, as applicable, so that such Proof of Claim, D&O Proof of Claim, or Notice of Dispute of
Statement of Employee Claim is actually received by the Monitor on or before the Claims Bar
Date or the Restructuring Period Claims Bar Date, as applicable, or such later date as the Court

may otherwise direct:

@ be and is hereby forever barred, estopped and enjoined from asserting or enforcing
any such Claim against any of the Express Canada Entities and all such Claims

shall be forever extinguished;



132
-15 -

(b) will not be permitted to vote at any Meeting on account of such Claim(s);

(c) will not be entitled to receive further notice with respect to the Claims Process or
these proceedings unless the Monitor and/or the Express Canada Entities become
aware that such Claimant may have a separate Claim or Claims pursuant to which

the potential Claimant is permitted to participate in the Claims Process; and

d) will not be permitted to participate in any distribution under any Plan, if applicable,

on account of such Claim(s).

ADJUDICATION OF CLAIMS

26.  THIS COURT ORDERS that, for greater certainty, the procedures outlined in paragraphs

27 to 31 herein shall not apply to the adjudication of Employee Claims.

27.  THIS COURT ORDERS that the Monitor shall review all Proofs of Claim received on or
before the Claims Bar Date or the Restructuring Period Claims Bar Date, in consultation with the
Express Canada Entities, and shall accept, revise or reject each Claim, provided however that in
the case of Proofs of Claim filed in respect of any Intercompany Claim(s) the Monitor shall only
consult with the Express Canada Entities if the Monitor determines, in its sole discretion, that such
consultation is necessary to assess the Intercompany Claim(s). With respect to a D&O Claim set
out in a D&O Proof of Claim, the Monitor shall, in consultation with the Applicants and the
Directors and Officers named in respect of such D&O Claim as to the merits of such Claim(s), as

applicable, accept, revise or reject such D&O Claim.

28.  THIS COURT ORDERS that if the Monitor intends to revise or reject a Claim that has
been filed in accordance with paragraph 25 herein, the Monitor shall notify the Claimant who has

delivered such Proof of Claim or D&O Proof of Claim, as applicable, that such Claim has been
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revised or rejected and the reasons therefor, by sending a Notice of Revision or Disallowance by
no later than September 15, 2017, unless otherwise ordered by this Court. For greater certainty, if
a Notice of Revision or Disallowance has not been sent by the Monitor to a Claimant by September
15, 2017, such Claimants’ Proof of Claim or D&O Proof of Claim shall be deemed to have been
accepted by the Monitor in the amount filed by such Claimant, unless otherwise ordered by the

Court.

29. THIS COURT ORDERS that any Claimant who intends to dispute a Notice of Revision or

Disallowance hereof shall:

@ deliver a completed Notice of Dispute of Revision or Disallowance, along with the
reasons for the dispute, to the Monitor by no later than twenty-eight (28) days after
the date on which the Claimant is deemed to receive the Notice of Revision or

Disallowance, or such later date as may be agreed to by the Monitor in writing; and

(b) upon receipt of a Notice of Dispute of Revision or Disallowance in respect of a
Claim, the Monitor shall attempt to resolve such dispute and settle the purported
Claim with the Claimant, and in the event that a dispute raised in a Notice of
Dispute of Revision or Disallowance is not settled within a time period or in a
manner satisfactory to the Monitor, in consultation with the Express Canada
Entities, the Monitor shall refer the dispute raised in the Notice of Dispute of
Revision or Disallowance to a Claims Officer or the Court for adjudication at its

election.

30. THIS COURT ORDERS that where a Claimant that receives a Notice of Revision or

Disallowance does not file a completed Notice of Dispute of Revision or Disallowance by the time
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set out in paragraph 29(a), such Claimant’s Claim shall be deemed to be as set out in the Notice of

Revision or Disallowance and such Claimant shall have no further right to dispute same.

31. THIS COURT ORDERS that the Monitor may refer any Claim to a Claims Officer or the

Court for adjudication at its election by sending written notice to the Claimant at any time.

ADJUDICATION OF EMPLOYEE CLAIMS

32.  THIS COURT ORDERS that the Monitor shall review all Notices of Dispute of Statement
of Employee Claim received on or before the Claims Bar Date, in consultation with the Express
Canada Entities, and if the Monitor disagrees with the amount of the Claim as set out in the Notice
of Dispute of Statement of Employee Claim, shall, in consultation with the Express Canada
Entities, attempt to resolve such dispute and settle the purported Claim with the Employee, and in
the event that a dispute is not settled within a time period or in a manner that is satisfactory to the
Monitor, the Monitor shall, in consultation with the Express Canada Entities, refer such dispute
raised to a Claims Officer or the Court for adjudication at its election and shall forthwith send

written notice to the Employee notifying the Employee of the Monitor’s election.

CLAIMS OFFICERS

33. THIS COURT ORDERS that Hon. Dennis O’Connor, and such other Persons as may be
appointed by the Court from time to time on a motion by the Express Canada Entities or the

Monitor, be and are hereby appointed as Claims Officers for the Claims Process.

34. THIS COURT ORDERS that the decision as to whether the disputed Claim should be

adjudicated by the Court or a Claims Officer shall be in the sole discretion of the Monitor.

35. THIS COURT ORDERS that a Claims Officer shall determine the validity and amount of

disputed Claims in accordance with this Order and to the extent necessary may determine whether
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any Claim or part thereof constitutes an Excluded Claim and shall provide written reasons. A
Claims Officer shall determine all procedural matters which may arise in respect of his or her
determination of these matters, including the manner in which any evidence may be adduced. A
Claims Officer shall have the discretion to determine by whom and to what extent the costs of any

hearing before a Claims Officer shall be paid.

36. THIS COURT ORDERS that the Monitor, the Claimant or the applicable Express Canada
Entity may, within ten (10) days of such party receiving notice of a Claims Officer’s determination
of the value of a Claimant’s Claim, appeal such determination or any other matter determined by
the Claims Officer in accordance with paragraph 35 or otherwise to the Court by filing a notice of
appeal, and the appeal shall be initially returnable within ten (10) days of filing such notice of

appeal.

37. THIS COURT ORDERS that if no party appeals the determination of value of a Claim by
a Claims Officer within the time set out in paragraph 36 above, the decision of the Claims Officer
in determining the value of the Claimant’s Claim shall be final and binding upon the relevant
Express Canada Entity, the Monitor, and the Claimant, and there shall be no further right of appeal,

review or recourse to the Court from the Claims Officer’s final determination of a Claim.

NOTICE OF TRANSFEREES

38.  THIS COURT ORDERS that from the date of this Order until seven (7) days prior to the
date fixed by the Court for the first distribution in the CCAA Proceedings or any other proceeding,
including a bankruptcy, to the extent required, leave is hereby granted to permit a Claimant to

provide notice to the Monitor of assignment or transfer of a Claim to any third party.
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39.  THIS COURT ORDERS that subject to the terms of any subsequent Order of this Court,
if, after the Filing Date, the holder of a Claim transfers or assigns the whole of such Claim to
another Person, neither the Monitor nor the Express Canada Entities shall be obligated to give
notice to or otherwise deal with the transferee or assignee of such Claim in respect thereof unless
and until written notice of such transfer or assignment, together with satisfactory evidence of such
transfer or assignment, shall have been received and acknowledged by the Monitor in writing and
thereafter such transferee or assignee shall, for the purposes hereof, constitute the “Claimant” in
respect of such Claim or D&O Claim and the Monitor shall thereafter only be required to deal with
such transferee or assignee and not the original Claimant. Any such transferee or assignee of a
Claim shall be bound by any notices given or steps taken or not taken in respect of such Claim in
accordance with this Order prior to receipt and acknowledgement by the Monitor of satisfactory
evidence of such transfer or assignment. A transferee or assignee of a Claim takes the Claim
subject to any rights of set-off to which the Express Canada Entities may be entitled with respect
to such Claim. A transferee or assignee of a Claim shall not be entitled to set-off, apply, merge,
consolidate or combine any Claims assigned or transferred to it against or on account or in

reduction of any amounts owing by such Person to the Express Canada Entities.

40. THIS COURT ORDERS that no transfer or assignment shall be effective for voting
purposes at any Meeting unless sufficient notice and evidence of such transfer or assignment has
been received by the Monitor no later than 5:00 p.m. on the date that is seven (7) days prior to the
date fixed by the Court for any Meeting, failing which the original Claimant shall have all
applicable rights as the “Claimant” with respect to such Claim as if no transfer or assignment of

the Claim had occurred.
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SERVICE AND NOTICE

41.  THIS COURT ORDERS that the Monitor may, unless otherwise specified by this Order,
serve and deliver or cause to be served and delivered the Claims Package, and any letters, notices
or other documents, to the Claimants or any other interested Person by forwarding true copies
thereof by prepaid ordinary mail, courier, personal delivery, facsimile transmission or email to
such Persons at the physical or electronic address, as applicable, last shown on the books and
records of the Express Canada Entities or set out in such Claimant’s Proof of Claim. Any such
service and delivery shall be deemed to have been received: (i) if sent by ordinary mail, on the
third Business Day after mailing within Ontario, the fifth Business Day after mailing within
Canada (other than within Ontario), and the tenth Business Day after mailing internationally; (ii)
if sent by courier or personal delivery, on the next Business Day following dispatch; and (iii) if
delivered by facsimile transmission or email by 5:00 p.m. on a Business Day, on such Business
Day, and if delivered after 5:00 p.m. or other than on a Business Day, on the following Business

Day.

42.  THIS COURT ORDERS that any notice or communication required to be provided or
delivered by a Claimant to the Monitor under this Order shall be in writing in substantially the
form, if any, provided for in this Order and will be sufficiently given only if delivered by prepaid
ordinary mail, registered mail, courier, personal delivery, facsimile transmission or email

addressed to:

Alvarez & Marsal Canada Inc., Express Canada Monitor
200 Bay Street, Suite 2900

P.O. Box 22

Toronto, ON

M5J 2J1
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Attention: Josh Nevsky
Email: monitor.expresscanada@alvarezandmarsal.com
Facsimile: 416-847-5201

43.  THIS COURT ORDERS that if, during any period during which notices or other
communications are being given pursuant to this Order, a postal strike or postal work stoppage of
general application should occur, such notices or other communications sent by ordinary or
registered mail and then not received shall not, absent further Order of this Court, be effective and
notices and other communications given hereunder during the course of any such postal strike or
work stoppage of general application shall only be effective if given by courier, personal delivery,

facsimile transmission or email in accordance with this Order.

MISCELLANEOUS

44, THIS COURT ORDERS that the Monitor may from time to time apply to this Court to
extend the time for any action which the Monitor is required to take if reasonably required to carry
out its duties and obligations pursuant to this Order and for advice and directions concerning the

discharge of its powers and duties under this Order or the interpretation or application of this Order.

45.  THIS COURT ORDERS that nothing in this Order shall prejudice the rights and remedies
of any Directors or Officers or other Persons under the Directors’ Charge or any applicable
insurance policy or prevent or bar any Person from seeking recourse against or payment from any
of the Express Canada Entities’ insurance and any Director’s or Officer’s liability insurance policy
or policies that exist to protect or indemnify the Directors or Officers or other Persons, whether
such recourse or payment is sought directly by the Person asserting a Claim from the insurer or
derivatively through the Director or Officer or any Express Canada Entity; provided, however, that
nothing in this Order shall create any rights in favour of such Person under any policies of

insurance nor shall anything in this Order limit, remove, modify or alter any defence to such Claim
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available to the insurer pursuant to the provisions of any insurance policy or at law; and further
provided that any Claim or portion thereof for which the Person receives payment directly from,
or confirmation that she is covered by, the Express Canada Entities’ insurance or any Director’s
or Officer’s liability insurance or other liability insurance policy or policies that exist to protect or
indemnify the Directors or Officers or other Persons shall not be recoverable as against an Express

Canada Entity or Director or Officer as applicable.

46. THIS COURT ORDERS that nothing in this Order shall prejudice, limit, bar, extinguish
or otherwise affect (i) any right or claim of any Person, including under any guarantee, indemnity
or otherwise, against Express, LLC, or any other Person other than the Express Canada Entities
and the Directors and Officers; and (ii) any right or claim of Express, LLC, or any other Person in

response to such right or claim.

47. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Applicants, the Monitor and their respective
agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to give
effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to
assist the Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.
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SCHEDULE “A”

NOTICE TO CLAIMANTS
AGAINST THE EXPRESS CANADA ENTITIES

RE: NOTICE OF CLAIMS PROCESS FOR EXPRESS FASHION APPAREL CANADA
INC., EXPRESS CANADA GC GP, INC., and EXPRESS CANADA GC LP
(COLLECTIVELY, THE “EXPRESS CANADAENTITIES”) PURSUANT TO THE
COMPANIES’ CREDITORS ARRANGEMENT ACT (the “CCAA”)

PLEASE TAKE NOTICE that on May 29, 2017, the Ontario Superior Court of Justice
(Commercial List) issued an order (the “Claims Procedure Order”) in the CCAA proceedings of
Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the
“Applicants”), requiring that all Persons who assert a Claim (capitalized terms used in this notice
and not otherwise defined have the meaning ascribed to them in the Claims Procedure Order)
against the Express Canada Entities, whether unliquidated, contingent or otherwise, and all Persons
who assert a claim against the Directors and/or Officers of the Applicants (as defined in the Claims
Procedure Order, a “D&O Claim”), must file a Proof of Claim (with respect to Claims against
the Express Canada Entities) or D&O Proof of Claim (with respect to D&O Claims) with
Alvarez and Marsal Canada Inc. as court-appointed monitor of the Applicants (in such
capacity and not in its personal or corporate capacity, the “Monitor”) on or before 5:00 p.m.
(Toronto time) on July 28, 2017 (the “Claims Bar Date’), by sending the Proof of Claim or
D&O Proof of Claim to the Monitor by prepaid ordinary mail, registered mail, courier,
personal delivery or electronic transmission at the following address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

Pursuant to the Claims Procedure Order, Claims Packages, including the form of Proof of Claim
and D&O Proof of Claim forms, will be sent to all known Claimants by mail on or before June 6,
2017. Employees will be sent a notice providing information regarding their claims on or before
June 23, 2017. Claimants may also obtain the Claims Procedure Order and a Claims Package from
the Monitor’s website at www.alvarezandmarsal.com/expresscanada, or by contacting the Monitor
by telephone at 1-844-692-6255.

Only Proofs of Claim and D&O Proofs of Claim actually received by the Monitor on or before
5:00 p.m. (Toronto time) on July 28, 2017 will be considered filed by the Claims Bar Date. It is
your responsibility to ensure that the Monitor receives your Proof of Claim or D&O Proof
of Claim by the Claims Bar Date.
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CLAIMS AND D&O CLAIMS WHICH ARE NOT RECEIVED BY THE APPLICABLE
CLAIMS BAR DATE WILL BE BARRED AND EXTINGUISHED FOREVER.

DATED this @ day of ®, 2017.
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SCHEDULE “B”

CLAIMANT’S GUIDE TO COMPLETING THE PROOF OF CLAIM FORM FOR
CLAIMS AGAINST THE EXPRESS CANADA ENTITIES!

This Guide has been prepared to assist Claimants in filling out the Proof of Claim form for Claims
against the Express Canada Entities. If you have any additional questions regarding completion of
the Proof of Claim, please consult the Monitor’s website
at www.alvarezandmarsal.com/expresscanada or contact the Monitor, whose contact information
is set out below.

Additional copies of the Proof of Claim may be found at the Monitor’s website address noted
above.

Please note that this is a guide only, and that in the event of any inconsistency between the terms
of this guide and the terms of the Claims Procedure Order made on May 29, 2017 (the “Claims
Procedure Order”), the terms of the Claims Procedure Order will govern.

SECTION 1-DEBTOR

1. The full name of the Express Canada Entity or Entities against which the Claim is asserted
must be listed (see footnote 1 for a list of the three Express Canada Entities).

SECTION 2A - ORIGINAL CLAIMANT

2. A separate Proof of Claim must be filed by each legal entity or person asserting a claim
against the Express Canada Entities, or any of them.

3. The Claimant shall include any and all Claims that it asserts against the applicable Express
Canada Entity in a single Proof of Claim filed in respect thereof.

4. The full legal name of the Claimant must be provided.

5. If the Claimant operates under a different name or names, please indicate this in a separate
schedule in the supporting documentation.

6. If the Claim has been assigned or transferred to another party, Section 2B must also be
completed.
7. Unless the Claim is assigned or transferred, all future correspondence, notices, etc.,

regarding the Claim will be directed to the address and contact indicated in this section.
SECTION 2B - ASSIGNEE

8. If the Claimant has assigned or otherwise transferred its Claim, then Section 2B must be
completed.

1 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively,
the “Express Canada Entities”™).
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9. The full legal name of the Assignee must be provided.
10. If the Assignee operates under a different name or names, please indicate this m a separate

schedule in the supporting documentation.

11. If the Monitor, in consultation with the Express Canada Entities, is satisfied that an
assignment or transfer has occurred, all future correspondence, notices, etc., regarding the
Claim will be directed to the Assignee at the address and contact indicated in this section.

SECTION 3 - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR

12. Indicate the amount the Express Canada Entity or Entities was and still is indebted to the
Claimant in the Amount of Claim column, including interest up to and including May 3,
2017.

Currency

13.  The amount of the Claim must be provided in the currency in which it arose.
14, Indicate the appropriate currency in the Currency column.

15. If the Claim is denominated in multiple currencies, use a separate line to indicate the Claim
amount in each such currency. If there are insufficient lines to record these amounts, attach
a separate schedule indicating the required information.

16. If necessary, currency will be converted in accordance with the Claims Procedure Order.
Unsecured Claim

17.  Check this box ONLY if the Claim recorded on that line is an unsecured claim.

Secured Claim

18.  Check this box ONLY if the Claim recorded on that line is a secured claim.

SECTION 4 - DOCUMENTATION

19.  Attach to the Proof of Claim form all particulars of the Claim and all available supporting
documentation, including amount, and description of transaction(s) or agreement(s), or
legal breach(es) giving rise to the Claim, including any claim assignment/transfer
agreement or similar document, if applicable and amount of invoices, particulars of all
credits, discounts, etc., claimed, description of the security, if any, granted by the affected
Express Canada Entity to the Claimant and estimated value of such security.

SECTION 5 - CERTIFICATION
20.  The person signing the Proof of Claim should:
@ be the Claimant or an authorized representative of the Claimant;

(b) have knowledge of all the circumstances connected with this Claim;
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(c) assert the Claim against the Debtor as set out in the Proof of Claim and certify all
available supporting documentation is attached; and

(d) have a witness to its certification.

21. By signing and submitting the Proof of Claim, the Claimant is asserting the Claim against
the Express Canada Entity or Entities.

SECTION 6 - FILING OF CLAIM

22. The Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto
time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered
mail, courier, personal delivery or electronic transmission at the following address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

Failure to file your Proof of Claim so that it is actually received by the Monitor on or before
5:00 p.m. on the Claims Bar Date will result in your claim being barred and you will be
prevented from making or enforcing a Claim against the Express Canada Entities. In
addition, you shall not be entitled to further notice in and shall not be entitled to participate
as a creditor in the CCAA proceedings of Express Fashion Apparel Canada Inc. and Express
Canada GC GP, Inc.
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SCHEDULE “C”
PROOF OF CLAIM FORM FOR CLAIMS AGAINST
THE EXPRESS CANADA ENTITIES?
1. Name of Express Canada Entity or Entities (the “Debtor”)

Debtor:

2A.  Original Claimant (the “Claimant”)

Legal Name of Name of

Claimant: Contact

Address Title
Phone #
Fax #

Prov

City [State Email

Postal/Zip

Code

2B. Assignee, if claim has been assigned

Legal Name of Name of

Assignee: Contact

Address Title
Phone #
Fax #

Prov

City [State Email

Postal/Zip

Code

2 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively,
the “Express Canada Entities”).
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3. Amount of Claim

The Debtor was and still is indebted to the Claimant as follows:

Currency Amount of Claim Unsecured Secured
(including interest up to and Claim Claim
including May 3, 2017)

oOooOonO
oOooOonO

4, Documentation

Provide all particulars of the Claim and all available supporting documentation, including
amount, and description of transaction(s) or agreement(s), or legal breach(es) giving rise to the
Claim, including any claims assignment/transfer agreement or similar document, if applicable,
and amount of invoices, particulars of all credits, discounts, etc., claimed, description of the
security, if any, granted by the affected Debtor to the Claimant and estimated value of such
security.

5. Certification

I hereby certify that:
1. 1 am the Claimant or an authorized representative of the Claimant.
2. | have knowledge of all the circumstances connected with this Claim.
3. The Claimant asserts this Claim against the Debtor as set out above.
4.  All available documentation in support of this Claim is attached.

Witness:
Signature:
(signature)
Name:
Title: (print)
Dated at this day of , 2017.

6. Filing of Claim

This Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time)
on July 28, 2017 by prepaid ordinary mail, registered mail, courier, personal delivery or
electronic transmission at the following address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1
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Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

For more information see www.alvarezandmarsal.com/expresscanada, or contact the Monitor by telephone at 1-844-
692-6255.
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SCHEDULE “D”

NOTICE OF REVISION OR DISALLOWANCE

For Persons that have asserted Claims against the Express Canada Entities® and/or
D&O Claims against the Directors and/or Officers of the Applicants?

Claims Reference Number:

To:

(the “Claimant”)

Capitalized terms not defined in this Notice of Revision or Disallowance have the meaning
ascribed to them in the Order of the Ontario Superior Court of Justice (Commercial List) in the
CCAA proceedings of the Applicants dated May 29, 2017 (the “Claims Procedure Order™).

Pursuant to the Claims Procedure Order, the Monitor hereby gives you notice that it has reviewed
your Proof of Claim or D&O Proof of Claim and has revised or disallowed all or part of your
purported Claim. Subject to further dispute by you in accordance with the Claims Procedure Order,
your Claim will be as follows:

Amount as submitted Amount allowed by
Monitor:
Currency Value
A. Unsecured $ $
B. Secured $ $
C. D&O Claim $ $
D. Total Claim $ $

Reasons for Revision or Disallowance:

[ ]
SERVICE OF DISPUTE NOTICES

If you intend to dispute this Notice of Revision or Disallowance, you must, no later than 5:00
p.m. (prevailing time in Toronto) on the day that is twenty-eight (28) Calendar Days after
this Notice of Revision or Disallowance is deemed to have been received by you (in
accordance with paragraph 41 of the Claims Procedure Order), deliver a Notice of Dispute

1 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively,
the “Express Canada Entities”).

2 Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the “Applicants™)
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of Revision or Disallowance to the Monitor by ordinary prepaid mail, registered mail,
courier, personal delivery or electronic transmission to the following address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

In accordance with the Claims Procedure Order, notices shall be deemed to be received by the
Monitor upon actual receipt thereof by the Monitor during normal business hours on a Business
Day, or if delivered outside of normal business hours, on the next Business Day.

The form of Notice of Dispute of Revision or Disallowance is enclosed and can also be accessed
on the Monitor’s website at www.alvarezandmarsal.com/expresscanada.

IF YOU FAIL TO FILE ANOTICE OF DISPUTE OF REVISION OR DISALLOWANCE
WITHIN THE PRESCRIBED TIME PERIOD, THIS NOTICE OF REVISION OR
DISALLOWANCE WILL BE BINDING UPON YOU.

DATED this day of , 2017.

Alvarez & Marsal Canada Inc., solely in its capacity as Court-appointed Monitor of Express
Fashion Apparel Canada Inc. and Express Canada GC GP, Inc., and not in its personal or corporate
capacity

Per:

For more information see www.alvarezandmarsal.com/expresscanada, or contact the
Monitor by telephone at 1-844-692-6255.
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SCHEDULE “E”

NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE

With respect to the Express Canada Entities®

Claims Reference Number:

1. Particulars of Claimant:

Full Legal Name of Claimant (include trade name, if different)

(the “Claimant”)

Full Mailing Address of the Claimant:

Other Contact Information of the Claimant:

Telephone Number:
Email Address:

Facsimile Number:

Attention (Contact Person):

2. Particulars of original Claimant from whom you acquired the Claim or D&O Claim
(if applicable):

Have you acquired this purported Claim by assignment?

Yes: [ ] No: []

If yes and if not already provided, attach documents evidencing assignment.

Full Legal Name of original Claimant(s):

> Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively,
the “Express Canada Entities”™).
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3. Dispute of Revision or Disallowance of Claim:

The Claimant hereby disagrees with the value of its Claim as set out in the Notice of
Revision or Disallowance and asserts a Claim as follows:

Currency | Amount allowed by Monitor | Amounts claimed by
in the Notice of Revision or Claimant:®
Disallowance:
A. Unsecured $ $
B. Secured $ $
C. D&O Claim $ $
D. Total Claim $ $
4, Reasons for Dispute:

Please describe the reasons and basis for your dispute of the amount allowed by the Monitor
in the Notice of Revision or Disallowance. You may attach a separate schedule if more
space is required.

& If necessary, currency will be converted in accordance with the Claims Procedure Order.
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SCHEDULE “F”
(Letterhead of the Monitor)
June @, 2017

°
Dear:

Re: Employee Claims in the CCAA Proceedings of Express Fashion Apparel Canada Inc. et
al (Court File: CV-17-11785-00CL)

As you know, Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together,
the “Applicants”) filed for and were granted creditor protection under the Companies’ Creditors
Arrangement Act (Canada) (the “CCAA?”), pursuant to an order (the “Initial Order”) of the
Ontario Superior Court of Justice (Commercial List) (the “Court”) (the “CCAA Proceedings”).
Pursuant to the Initial Order, the Court appointed Alvarez & Marsal Canada Inc. as monitor of the
Applicants and Express Canada GC LP (collectively, the “Express Canada Entities”) to, among
other things, oversee the CCAA Proceedings. (in such capacity and not in its personal or corporate
capacity, the “Monitor”). A copy of the Initial Order and other information relating to the CCAA
Proceedings has been posted to www.alvarezandmarsal.com/expresscanada (the “Monitor’s
Website”).

The purpose of this notice is to inform you about the claims process that was approved by the
Court on May 29, 2017 (the “Claims Process”). The Claims Process governs claims to be asserted
against the Express Canada Entities in the CCAA Proceedings, including those made by employees
of the Express Canada Entities as of May 4, 2017 (“Employees”). The Claims Process, as it relates
to Employee claims, is described below.

Employee Claims Process

. Under the Claims Process, the Monitor is required to send a notice prepared by the Express
Canada Entities, in consultation with the Monitor, to each Employee outlining the quantum
of their claim against the Express Canada Entities that the Monitor is prepared to allow
(“Statement of Employee Claim”).

o This notice is your Statement of Employee Claim, and your total claim has been assessed
by the Express Canada Entities, in consultation with the Monitor, as follows:

Your claim against Express Fashion Apparel Canada Inc., as of ® 2017,
has been assessed as a claim in the amount of $® CAD. Details of your
claim are set out in the attached schedule.

If you agree with the Express Canada Entities’ assessment of your claim,
you need take no further action.

IF YOU WISH TO DISPUTE THE ASSESSMENT OF YOUR CLAIM,
YOU MUST TAKE THE STEPS OUTLINED BELOW.
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Disagreement with Assessment:

If you disagree with the assessment of your claim set out in this Statement of Employee Claim,
you must complete and return to the Monitor a completed Notice of Dispute of Statement of
Employee Claim asserting a claim in a different amount supported by appropriate documentation.
A blank Notice of Dispute of Statement of Employee Claim form is enclosed. The Notice of
Dispute of Statement of Employee Claim with supporting documentation disputing the within
assessment of your claim must be received by the Monitor no later than 5:00 p.m. (Toronto
Time) on July 28, 2017.

If no such Notice of Dispute of Statement of Employee Claim is received by the Monitor by that
date, the amount of your claim will be, subject to further order of the Court, conclusively deemed
to be as shown in this Statement of Employee Claim.

The Notice of Dispute of Statement of Employee Claim should be delivered by registered mail,
personal delivery, courier, email (in PDF format) or facsimile transmission to:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

Important Deadline:

If you do not file a Notice of Dispute of Statement of Employee Claim by July 28, 2017, you will
have no further right to dispute your claim against any of the Express Canada Entities, as assessed
by the Express Canada Entities, and you will be barred from filing any such dispute in the future.

More Information:

If you have questions regarding the foregoing, you may contact the Monitor at 1.844.692.6255
or monitor.expresscanada@alvarezandmarsal.com.

Yours truly,


mailto:monitor.expresscanada@alvarezandmarsal.com
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SCHEDULE “G”

NOTICE OF DISPUTE OF STATEMENT OF EMPLOYEE CLAIM

With respect to the Express Canada Entities’

Claims Reference Number:

1. Particulars of Claimant:

Full Legal Name of Claimant (include trade name, if applicable)

(the “Claimant”)

Full Mailing Address of the Claimant:

Other Contact Information of the Claimant:

Telephone Number:
Email Address:

Facsimile Number:

Attention (Contact Person):

2. Particulars of original Employee from whom you acquired the Claim (if applicable):
Have you acquired this purported Claim from an Employee by assignment?
Yes: [ ] No: []
If yes and if not already provided, attach documents evidencing assignment.

Full Legal Name of original Employee claimant:

7 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively,
the “Express Canada Entities”™).
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3. Dispute of Statement of Employee Claim:

The Claimant hereby disagrees with the value of its Claim as set out in the Statement of
Employee Claim and asserts a Claim as follows:

Currency Amount in Statement of Amounts claimed by
Employee Claim: Claimant:?®

' Total Claim $ $

4. Reasons for Dispute:

Please describe the reasons and basis for your dispute of the amount set out in your
Statement of Employee Claim. You may attach a separate schedule if more space is
required.

8 If necessary, currency will be converted in accordance with the Claims Procedure Order.
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SCHEDULE “H”

CLAIMANT’S GUIDE TO COMPLETING THE D&O PROOF OF CLAIM FORM FOR
CLAIMS AGAINST DIRECTORS AND/OR OFFICERS OF EXPRESS FASHION
APPAREL CANADA INC. AND EXPRESS CANADA GC GP, INC.

This Guide has been prepared to assist Claimants in filling out the D&O Proof of Claim form for
claims against the Directors and/or Officers of Express Fashion Apparel Canada Inc. and Express
Canada GC GP, Inc. (together, the “Applicants”). If you have any additional questions regarding
completion of the D&O Proof of Claim, please consult the Monitor’s website
at www.alvarezandmarsal.com/expresscanada or contact the Monitor, whose contact information
is set out below.

The D&O Proof of Claim form is for Claimants asserting a claim against any Directors and/or,
Officers of the Applicants, and NOT for claims against any of the Express Canada Entities®
themselves. For claims against the Express Canada Entities, please use the form titled “Proof of
Claim Form for Claims Against the Express Canada Entities”, which is available on the Monitor’s
website at www.alvarezandmarsal.com/expresscanada.

Additional copies of the D&O Proof of Claim form may be found at the Monitor’s website address
noted above.

Please note that this is a guide only, and that in the event of any inconsistency between the terms
of this guide and the terms of the Claims Procedure Order made on May 29, 2017 (the “Claims
Procedure Order”), the terms of the Claims Procedure Order will govern.

SECTION 1. - DEBTOR

1. The full name of all of the Applicants’ Directors or Officers against whom the Claim is
asserted must be listed.

SECTION 2A. - ORIGINAL CLAIMANT

2. A separate D&O Proof of Claim must be filed by each legal entity or person asserting a
claim against the Applicants’ Directors or Officers.

3. The Claimant shall include any and all D&O Claims that it asserts against the Applicants’
Directors or Officers in a single D&O Proof of Claim.

4. The full legal name of the Claimant must be provided.

5. If the Claimant operates under a different name or names, please indicate this in a separate
schedule in the supporting documentation.

9 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, the
“Express Canada Entities™)
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6. If the claim has been assigned or transferred to another party, Section 2B, described below,
must also be completed.

7. Unless the claim is assigned or transferred, all future correspondence, notices, etc.,

regarding the claim will be directed to the address and contact indicated in this section.

SECTION 2B. - ASSIGNEE

8. If the Claimant has assigned or otherwise transferred its claim, then Section 2B must be
completed.

9. The full legal name of the Assignee must be provided.

10. If the Assignee operates under a different name or names, please indicate this in a separate

schedule in the supporting documentation.

11. If the Monitor, in consultation with the Applicants, is satisfied that an assignment or
transfer has occurred, all future correspondence, notices, etc., regarding the claim will be
directed to the Assignee at the address and contact indicated in this section.

SECTION 3. - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR

12. Indicate the amount the Director(s) and/or Officer(s) was/were and still is/are indebted to
the Claimant in the Amount of Claim column, including interest up to and including May
3, 2017,

Currency

13. The amount of the claim must be provided in the currency in which it arose.
14. Indicate the appropriate currency in the Currency column.

15. If the claim is denominated in multiple currencies, use a separate line to indicate the claim
amount in each such currency. If there are insufficient lines to record these amounts, attach
a separate schedule indicating the required information.

16. If necessary, currency will be converted in accordance with the Claims Procedure Order.
SECTION 4. - DOCUMENTATION

17.  Attach to the D&O Proof of Claim form all particulars of the claim and all available
supporting documentation, including amount and description of transaction(s) or
agreement(s) or legal breach(es) giving rise to the claim.

SECTION 5. - CERTIFICATION
18.  The person signing the D&O Proof of Claim should:
@ be the Claimant or an authorized representative of the Claimant;

(b) have knowledge of all of the circumstances connected with this claim;



158
-3-

(c) assert the claim against the Debtor(s) as set out in the D&O Proof of Claim and
certify all available supporting documentation is attached; and

(d) have a witness to its certification.

19. By signing and submitting the D&O Proof of Claim, the Claimant is asserting the claim
against the Debtor(s).

SECTION 6. - FILING OF CLAIM

20.  The D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m.
(Toronto time) on July 28, 2017 (the “Claims Bar Date) by prepaid ordinary mail,
registered mail, courier, personal delivery or electronic transmission at the following
address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

Failure to file your D&O Proof of Claim so that it is actually received by the Monitor on or
before 5:00 p.m. on the Claims Bar Date will result in your claim being barred and you will
be prevented from making or enforcing a claim against the Directors and Officers of the
Applicants. In addition, you shall not be entitled to further notice in and shall not be entitled
to participate as a creditor in the Applicants’ CCAA proceedings.




TAB |
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SCHEDULE “1”

PROOF OF CLAIM FORM FOR CLAIMS AGAINST
DIRECTORS OR OFFICERS OF EXPRESS FASHION APPAREL CANADA INC. AND
EXPRESS CANADA GC GP, INC.
(the “D&O Proof of Claim”)

This form is to be used only by Claimants asserting a claim against any Directors and/or, Officers
of Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the
“Applicants”) and NOT for claims against the Express Canada Entities® themselves. For claims
against the Express Canada Entities, please use the form titled “Proof of Claim Form for Claims
Against the Express Canada Entities”, which is available on the Monitor’s website
at www.alvarezandmarsal.corn/expresscanada.

1. Name of Officer(s) and/or Director(s) (the “Debtor(s)”)

Debtor(s):

2A. Original Claimant (the “Claimant”)

Legal Name of Name of

Claimant: Contact

Address Title
Phone #
Fax #

Prov

City [State Email

Postal/Zip

Code

2B. Assignee, if claim has been assigned

Legal Name of Name of
Assignee: Contact
Address Title
Phone #
Fax #
Prov
City [State Email

! Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, the
“Express Canada Entities™)


http://www.alvarezandmarsal.corn/expresscanada
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-2

Postal/Zip

Code

3. Amount of Claim

Name(s) of Director(s) Currency Amount of Claim
and/or Officer(s) (including interest up to
and including May 3, 2017)

4. Documentation

Provide all particulars of the Claim and all available supporting documentation, including any
claim assignment/transfer agreement or similar document, if applicable, and including amount and
description of transaction(s) or agreement(s) or legal breach(es) giving rise to the Claim.

5. Certification

| hereby certify that:
1. 1 am the Claimant or an authorized representative of the Claimant.
2. | have knowledge of all the circumstances connected with this Claim.
3. The Claimant asserts this Claim against the Debtor(s) as set out above.
4.  All available documentation in support of this Claim is attached.

Witness:
Signature:

(signature)
Name:
Title: (print)

Dated at this day of , 2017.
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6. Filing of Claim

This D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto

time) on July 28, 2017 by prepaid ordinary mail, registered mail, courier, personal delivery
or electronic transmission at the following address:

Alvarez & Marsal Canada Inc., Express Canada Monitor
Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22

Toronto, ON Canada M5J 2J1

Email: monitor.expresscanada@alvarezandmarsal.com
Fax No.: 416-847-5201

Attention: Josh Nevsky

For more information see www.alvarezandmarsal.com/expresscanada, or contact the Monitor by
telephone at 1-844-692-6255.



http://www.alvarezandmarsal.com/expresscanada
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N THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, Court File No: CV-17-11785-00CL
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS
CANADA GC GP, INC.

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT TORONTO

CLAIMS PROCEDURE ORDER

OSLER, HOSKIN & HARCOURT LLP
100 King Street West

1 First Canadian Place

Suite 6200, P.O. Box 50

Toronto ON M5X 1B8

Tracy C. Sandler (LSUC #: 32443N)
Email: tsandler@osler.com

Jeremy Dacks (LSUC #: 41851R)
Email: jdacks@osler.com

W. David Rankin (LSUC# 63261P)
Email: drankin@osler.com

Tel:  416.362.2111
Fax: 416.862.6666

Lawyers for the Applicants
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Court File No. CV-17-11785-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE MR ) MONDAY, THE 29"

JUSTICE HAINEY DAY OF MAY, 2017

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EXPRESS FASHION APPAREL
CANADA INC. AND EXPRESS CANADA GC GP, INC.

Applicants
STAY EXTENSION ORDER

THIS MOTION, made by Express Fashion Apparel Canada Inc. and Express Canada GC
GP, Inc. (together, the “Applicants™), pursuant to the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. ¢-36, as amended (the “CCAA”) for an order, inter alia, (i) extending the Stay
Period (as defined in paragraph 14 of the Initial Order of the Ontario Superior Court of Justice
(Commercial List) dated May 4, 2017 (the “Initial Order™)), and (ii) amending paragraph 10(a)

of the Initial Order, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter
sworn May 23, 2017, including the exhibits thereto, the Second Report of Alvarez & Marsal
Canada Inc., in its capacity as Monitor (the “Monitor’) dated May ®, 2017, filed, and on hearing
the submissions of respective counsel for the Applicants, the Monitor, Express, LLC, and such
other counsel as were present, no one else appearing although duly served as appears from the

Affidavit of Service of ® sworn May @, 2017:



164

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

EXTENSION OF STAY PERIOD

2. THIS COURT ORDERS that the Stay Period (as defined in paragraph 14 of the Initial

Order) is hereby extended until and including September 29, 2017.

AMENDMENT TO INITIAL ORDER

3. THIS COURT ORDERS that paragraph 10(a) of the Initial Order is amended to read as

follows:

@ permanently or temporarily cease, downsize or shut down
any of their respective businesses or operations, and to
dispose of redundant or non-material assets not exceeding
$50,000 in any one transaction or $250,000 in the aggregate,
provided that, with respect to any leased premises, the

Express Canada Entities may permanently but not

temporarily cease, downsize or shut down unless provided

for in the applicable lease;
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	(n) “Employees” means all employees of the Express Canada Entities as at the Filing Date and “Employee” means any one of them, in such capacity. For the avoidance of doubt, “Employee” does not include individuals whose employment was terminated for an...
	(o) “Employee Claim” means any Claim by an Employee;
	(p) “Equity Claim” has the meaning set forth in section 2(1) of the CCAA;
	(q) “Excluded Claim” means any:
	(i) Claim secured by the Administration Charge and the Directors’ Charge;
	(ii) Claim enumerated in sections 5.1(2) and 19(2) of the CCAA;
	(iii) Claim of Fifth Third Bank and Bank of America Merchant Services Canada Corp. in connection with the Cash Management System; and
	(iv) Claim by Merchant Retail Solutions ULC in connection with the Letter Agreement Governing Inventory Disposition dated May 3, 2017;

	(r) “Filing Date” means May 4, 2017;
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	8. THIS COURT ORDERS that the Monitor is hereby authorized to use reasonable discretion as to the adequacy of compliance with respect to the manner in which any forms delivered hereunder are completed and executed and the time in which they are submit...
	9. THIS COURT ORDERS that amounts claimed in Assessments issued after the Filing Date shall be subject to this Order and there shall be no presumption of validity or deeming of the amount due in respect of the Claim set out in any Assessment where suc...
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	10. THIS COURT ORDERS that, in addition to its prescribed rights, duties, responsibilities and obligations under the CCAA, the Initial Order and any other orders of the Court in the CCAA Proceedings, the Monitor is hereby authorized, directed and empo...
	11. THIS COURT ORDERS that the Monitor: (i) shall have all of the protections given to it by the CCAA, the Initial Order, any other orders of the Court in the CCAA Proceedings, and this Order, or as an officer of the Court, including the stay of proce...
	12. THIS COURT ORDERS that the Express Canada Entities and their current and former shareholders, Officers, Directors, employees, agents and representatives shall fully cooperate with the Monitor in the exercise of its powers and discharge of its duti...
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	13. THIS COURT ORDERS that as soon as practicable, but no later than 5:00 p.m. on June 6, 2017, the Monitor shall cause a Claims Package to be sent to:
	(a) Each party that appears on the Service List or has requested a Claims Package; and
	(b) All known Claimants, other than Employees, as evidenced by the books and records of the Express Canada Entities at their respective last known municipal or e-mail addresses as recorded in the Express Canada Entities’ books and records.

	14. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants to be published, for at least two (2) Business Days, in The Globe and Mail (National Edition) as soon as practicable after the date of this Order.
	15. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants and the Claims Package to be posted to the Monitor’s Website as soon as practicable after the date of this Order.
	16. THIS COURT ORDERS that, the Monitor shall cause the Statements of Employee Claim to be sent to all Employees at their respective last known municipal or e-mail addresses as recorded in the Express Canada Entities’ books and records as soon as prac...
	17. THIS COURT ORDERS that to the extent any Claimant requests documents or information relating to the Claims Process prior to the Claims Bar Date or if the Express Canada Entities and the Monitor become aware of any further Claims, the Monitor shall...
	18. THIS COURT ORDERS that the Claims Process and the forms of Notice to Claimants, Proof of Claim Instruction Letter, D&O Claim Instruction Letter, Statement of Employee Claim, Proof of Claim, D&O Proof of Claim, Notice of Revision or Disallowance, N...
	19. THIS COURT ORDERS that the sending of the Claims Package to the Claimants and the publication of the Notice to Claimants, in accordance with this Order, and the completion of the other requirements of this Order, shall constitute good and sufficie...
	FILING OF PROOFS OF CLAIM
	(A) Intercompany Claims

	20. THIS COURT ORDERS that all Intercompany Claims must be filed by submitting a Proof of Claim to the Monitor on or before the Claims Bar Date.
	(B) Prefiling Claims and D&O Claims

	21. THIS COURT ORDERS that any Claimant that intends to assert a Prefiling Claim or D&O Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or before the Claims Bar Date. For the avoidance of doubt, a Proof of C...
	(C) Restructuring Period Claims

	22. THIS COURT ORDERS that upon becoming aware of a circumstance giving rise to a Restructuring Period Claim, the Monitor shall send a Claims Package to the Claimant in respect of such Restructuring Period Claim in the manner provided for herein.
	23. THIS COURT ORDERS that any Claimant that intends to assert a Restructuring Period Claim or D&O Claim relating to a Restructuring Period Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or before the Restr...
	(D) Employee Claims

	24. THIS COURT ORDERS that in the event that an Employee receives a Statement of Employee Claim and the Employee:
	(a) wishes to dispute the quantum of their Claim as set-out in their Statement of Employee Claim, such Employee shall file a Notice of Dispute of  Statement of Employee Claim with the Monitor on or before the Claims Bar Date; or
	(b) agrees with the assessment of the quantum of its Claim as set out therein, such Employee need not take any further action and such Claim shall be deemed to be as set out in such Employee’s Statement of Employee Claim.

	CLAIMS BAR DATE
	25. THIS COURT ORDERS that any Claimant that does not file a Proof of Claim, D&O Proof of Claim, or Notice of Dispute of Statement of Employee Claim, in accordance with paragraphs 20 to 24, as applicable, so that such Proof of Claim, D&O Proof of Clai...
	(a) be and is hereby forever barred, estopped and enjoined from asserting or enforcing any such Claim against any of the Express Canada Entities and all such Claims shall be forever extinguished;
	(b) will not be permitted to vote at any Meeting on account of such Claim(s);
	(c) will not be entitled to receive further notice with respect to the Claims Process or these proceedings unless the Monitor and/or the Express Canada Entities become aware that such Claimant may have a separate Claim or Claims pursuant to which the ...
	(d) will not be permitted to participate in any distribution under any Plan, if applicable, on account of such Claim(s).
	ADJUDICATION OF CLAIMS


	26. THIS COURT ORDERS that, for greater certainty, the procedures outlined in paragraphs 27 to 31 herein shall not apply to the adjudication of Employee Claims.
	27. THIS COURT ORDERS that the Monitor shall review all Proofs of Claim received on or before the Claims Bar Date or the Restructuring Period Claims Bar Date, in consultation with the Express Canada Entities, and shall accept, revise or reject each Cl...
	28. THIS COURT ORDERS that if the Monitor intends to revise or reject a Claim that has been filed in accordance with paragraph 25 herein, the Monitor shall notify the Claimant who has delivered such Proof of Claim or D&O Proof of Claim, as applicable,...
	29. THIS COURT ORDERS that any Claimant who intends to dispute a Notice of Revision or Disallowance hereof shall:
	(a) deliver a completed Notice of Dispute of Revision or Disallowance, along with the reasons for the dispute, to the Monitor by no later than twenty-eight (28) days after the date on which the Claimant is deemed to receive the Notice of Revision or D...
	(b) upon receipt of a Notice of Dispute of Revision or Disallowance in respect of a Claim, the Monitor shall attempt to resolve such dispute and settle the purported Claim with the Claimant, and in the event that a dispute raised in a Notice of Disput...

	30. THIS COURT ORDERS that where a Claimant that receives a Notice of Revision or Disallowance does not file a completed Notice of Dispute of Revision or Disallowance by the time set out in paragraph 29(a), such Claimant’s Claim shall be deemed to be ...
	31. THIS COURT ORDERS that the Monitor may refer any Claim to a Claims Officer or the Court for adjudication at its election by sending written notice to the Claimant at any time.
	ADJUDICATION OF EMPLOYEE CLAIMS

	32. THIS COURT ORDERS that the Monitor shall review all Notices of Dispute of Statement of Employee Claim received on or before the Claims Bar Date, in consultation with the Express Canada Entities, and if the Monitor disagrees with the amount of the ...
	CLAIMS OFFICERS

	33. THIS COURT ORDERS that Hon. Dennis O’Connor, and such other Persons as may be appointed by the Court from time to time on a motion by the Express Canada Entities or the Monitor, be and are hereby appointed as Claims Officers for the Claims Process.
	34. THIS COURT ORDERS that the decision as to whether the disputed Claim should be adjudicated by the Court or a Claims Officer shall be in the sole discretion of the Monitor.
	35. THIS COURT ORDERS that a Claims Officer shall determine the validity and amount of disputed Claims in accordance with this Order and to the extent necessary may determine whether any Claim or part thereof constitutes an Excluded Claim and shall pr...
	36. THIS COURT ORDERS that the Monitor, the Claimant or the applicable Express Canada Entity may, within ten (10) days of such party receiving notice of a Claims Officer’s determination of the value of a Claimant’s Claim, appeal such determination or ...
	37. THIS COURT ORDERS that if no party appeals the determination of value of a Claim by a Claims Officer within the time set out in paragraph 36 above, the decision of the Claims Officer in determining the value of the Claimant’s Claim shall be final ...
	NOTICE OF TRANSFEREES

	38. THIS COURT ORDERS that from the date of this Order until seven (7) days prior to the date fixed by the Court for the first distribution in the CCAA Proceedings or any other proceeding, including a bankruptcy, to the extent required, leave is hereb...
	39. THIS COURT ORDERS that subject to the terms of any subsequent Order of this Court, if, after the Filing Date, the holder of a Claim transfers or assigns the whole of such Claim to another Person, neither the Monitor nor the Express Canada Entities...
	40. THIS COURT ORDERS that no transfer or assignment shall be effective for voting purposes at any Meeting unless sufficient notice and evidence of such transfer or assignment has been received by the Monitor no later than 5:00 p.m. on the date that i...
	SERVICE AND NOTICE

	41. THIS COURT ORDERS that the Monitor may, unless otherwise specified by this Order, serve and deliver or cause to be served and delivered the Claims Package, and any letters, notices or other documents, to the Claimants or any other interested Perso...
	42. THIS COURT ORDERS that any notice or communication required to be provided or delivered by a Claimant to the Monitor under this Order shall be in writing in substantially the form, if any, provided for in this Order and will be sufficiently given ...
	43. THIS COURT ORDERS that if, during any period during which notices or other communications are being given pursuant to this Order, a postal strike or postal work stoppage of general application should occur, such notices or other communications sen...
	MISCELLANEOUS

	44. THIS COURT ORDERS that the Monitor may from time to time apply to this Court to extend the time for any action which the Monitor is required to take if reasonably required to carry out its duties and obligations pursuant to this Order and for advi...
	45. THIS COURT ORDERS that nothing in this Order shall prejudice the rights and remedies of any Directors or Officers or other Persons under the Directors’ Charge or any applicable insurance policy or prevent or bar any Person from seeking recourse ag...
	46. THIS COURT ORDERS that nothing in this Order shall prejudice, limit, bar, extinguish or otherwise affect (i) any right or claim of any Person, including under any guarantee, indemnity or otherwise, against Express, LLC, or any other Person other t...
	47. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United States of America, to give effect to this Order and to assist the Applicants, the Monito...

	Runway - Claims Procedure Order schedules (May 23).pdf
	SCHEDULE “A”
	SCHEDULE “B”
	1. The full name of the Express Canada Entity or Entities against which the Claim is asserted must be listed (see footnote 1 for a list of the three Express Canada Entities).
	2. A separate Proof of Claim must be filed by each legal entity or person asserting a claim against the Express Canada Entities, or any of them.
	3. The Claimant shall include any and all Claims that it asserts against the applicable Express Canada Entity in a single Proof of Claim filed in respect thereof.
	4. The full legal name of the Claimant must be provided.
	5. If the Claimant operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	6. If the Claim has been assigned or transferred to another party, Section 2B must also be completed.
	7. Unless the Claim is assigned or transferred, all future correspondence, notices, etc., regarding the Claim will be directed to the address and contact indicated in this section.
	8. If the Claimant has assigned or otherwise transferred its Claim, then Section 2B must be completed.
	9. The full legal name of the Assignee must be provided.
	10. If the Assignee operates under a different name or names, please indicate this m a separate schedule in the supporting documentation.
	11. If the Monitor, in consultation with the Express Canada Entities, is satisfied that an assignment or transfer has occurred, all future correspondence, notices, etc., regarding the Claim will be directed to the Assignee at the address and contact i...
	12. Indicate the amount the Express Canada Entity or Entities was and still is indebted to the Claimant in the Amount of Claim column, including interest up to and including May 3, 2017.
	13. The amount of the Claim must be provided in the currency in which it arose.
	14. Indicate the appropriate currency in the Currency column.
	15. If the Claim is denominated in multiple currencies, use a separate line to indicate the Claim amount in each such currency. If there are insufficient lines to record these amounts, attach a separate schedule indicating the required information.
	16. If necessary, currency will be converted in accordance with the Claims Procedure Order.
	17. Check this box ONLY if the Claim recorded on that line is an unsecured claim.
	18. Check this box ONLY if the Claim recorded on that line is a secured claim.
	19. Attach to the Proof of Claim form all particulars of the Claim and all available supporting documentation, including amount, and description of transaction(s) or agreement(s), or legal breach(es) giving rise to the Claim, including any claim assig...
	20. The person signing the Proof of Claim should:
	21. By signing and submitting the Proof of Claim, the Claimant is asserting the Claim against the Express Canada Entity or Entities.
	22. The Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered mail, courier, personal delivery or electronic transmission at the following add...

	SCHEDULE “C”
	SCHEDULE “D”
	SCHEDULE “E”
	1. Particulars of Claimant:
	2. Particulars of original Claimant from whom you acquired the Claim or D&O Claim (if applicable):
	3. Dispute of Revision or Disallowance of Claim:
	4. Reasons for Dispute:
	Please describe the reasons and basis for your dispute of the amount allowed by the Monitor in the Notice of Revision or Disallowance. You may attach a separate schedule if more space is required.
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	SCHEDULE “37TF37T”
	Employee Claims Process
	Under the Claims Process, the Monitor is required to send a notice prepared by the Express Canada Entities, in consultation with the Monitor, to each Employee outlining the quantum of their claim against the Express Canada Entities that the Monitor ...
	This notice is your Statement of Employee Claim, and your total claim has been assessed by the Express Canada Entities, in consultation with the Monitor, as follows:
	Your claim against Express Fashion Apparel Canada Inc., as of 37T(37T 2017, has been assessed as a claim in the amount of $37T(37T CAD. Details of your claim are set out in the attached schedule.
	If you agree with the Express Canada Entities’ assessment of your claim, you need take no further action.
	IF YOU WISH TO DISPUTE THE ASSESSMENT OF YOUR CLAIM, YOU MUST TAKE THE STEPS OUTLINED BELOW.
	Disagreement with Assessment:
	If you disagree with the assessment of your claim set out in this Statement of Employee Claim, you must complete and return to the Monitor a completed Notice of Dispute of Statement of Employee Claim asserting a claim in a different amount supported b...
	If no such Notice of Dispute of Statement of Employee Claim is received by the Monitor by that date, the amount of your claim will be, subject to further order of the Court, conclusively deemed to be as shown in this Statement of Employee Claim.
	The Notice of Dispute of Statement of Employee Claim should be delivered by registered mail, personal delivery, courier, email (in PDF format) or facsimile transmission to:

	Important Deadline:
	If you do not file a Notice of Dispute of Statement of Employee Claim by37T July 2837T, 2017, you will have no further right to dispute your claim against any of the Express Canada Entities, as assessed by the Express Canada Entities, and you will be ...

	More Information:
	If you have questions regarding the foregoing, you may contact the Monitor at 1.844.692.6255 or 25Tmonitor.expresscanada@alvarezandmarsal.com25T.


	SCHEDULE “G”
	1. Particulars of Claimant:
	2. Particulars of original Employee from whom you acquired the Claim (if applicable):
	3. Dispute of Statement of Employee Claim:
	4. Reasons for Dispute:
	Please describe the reasons and basis for your dispute of the amount set out in your Statement of Employee Claim. You may attach a separate schedule if more space is required.
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	SCHEDULE “H”
	SECTION 1. - DEBTOR
	1. The full name of all of the Applicants’ Directors or Officers against whom the Claim is asserted must be listed.

	SECTION 2a. - ORIGINAL CLAIMANT
	2. A separate D&O Proof of Claim must be filed by each legal entity or person asserting a claim against the Applicants’ Directors or Officers.
	3. The Claimant shall include any and all D&O Claims that it asserts against the Applicants’ Directors or Officers in a single D&O Proof of Claim.
	4. The full legal name of the Claimant must be provided.
	5. If the Claimant operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	6. If the claim has been assigned or transferred to another party, Section 2B, described below, must also be completed.
	7. Unless the claim is assigned or transferred, all future correspondence, notices, etc., regarding the claim will be directed to the address and contact indicated in this section.
	8. If the Claimant has assigned or otherwise transferred its claim, then Section 2B must be completed.
	9. The full legal name of the Assignee must be provided.
	10. If the Assignee operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	11. If the Monitor, in consultation with the Applicants, is satisfied that an assignment or transfer has occurred, all future correspondence, notices, etc., regarding the claim will be directed to the Assignee at the address and contact indicated in t...

	SECTION 3. - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR
	12. Indicate the amount the Director(s) and/or Officer(s) was/were and still is/are indebted to the Claimant in the Amount of Claim column, including interest up to and including May 3, 2017.
	13. The amount of the claim must be provided in the currency in which it arose.
	14. Indicate the appropriate currency in the Currency column.
	15. If the claim is denominated in multiple currencies, use a separate line to indicate the claim amount in each such currency. If there are insufficient lines to record these amounts, attach a separate schedule indicating the required information.
	16. If necessary, currency will be converted in accordance with the Claims Procedure Order.

	SECTION 4. - DOCUMENTATION
	17. Attach to the D&O Proof of Claim form all particulars of the claim and all available supporting documentation, including amount and description of transaction(s) or agreement(s) or legal breach(es) giving rise to the claim.

	SECTION 5. - CERTIFICATION
	18. The person signing the D&O Proof of Claim should:
	(a) be the Claimant or an authorized representative of the Claimant;
	(b) have knowledge of all of the circumstances connected with this claim;
	(c) assert the claim against the Debtor(s) as set out in the D&O Proof of Claim and certify all available supporting documentation is attached; and
	(d) have a witness to its certification.

	19. By signing and submitting the D&O Proof of Claim, the Claimant is asserting the claim against the Debtor(s).

	SECTION 6. - FILING OF CLAIM
	20. The D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered mail, courier, personal delivery or electronic transmission at the following...

	SCHEDULE “I”
	4. Documentation
	6. Filing of Claim




