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Court File No.  CV-17-11785-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC. and EXPRESS CANADA GC GP, INC.  

APPLICANTS 

NOTICE OF MOTION 

(Motion for Claims Procedure Order and 
Stay Extension Returnable May 29, 2017) 

The applicants, Express Fashion Apparel Canada Inc. (“Express Canada”) and Express 

Canada GC GP, Inc. (together with Express Canada, the “Applicants”) will make a Motion to a 

Judge of the Ontario Superior Court of Justice (Commercial List) on May 29, 2017 at 10:00 a.m., 

or as soon after that time as the Motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The Motion is to be heard orally. 

THE MOTION IS FOR 

1. An Order substantially in the form attached at Tab 3 of the Motion Record, inter alia:

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with further service thereof;

1
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(b) approving and establishing a claims process (the “Claims Process”), including: 

(i) procedures regarding the filing of claims against the Applicants and Express 

Canada GC, LP (together, the “Express Canada Entities”), including 

intercompany and employee claims, and regarding the filing of claims 

against the Applicants’ current and former directors and officers (the “D&O 

Claims”); and 

(ii) procedures regarding the determination and resolution of claims as against 

the Express Canada Entities and D&O Claims, including the appointment 

of a claims officer; 

2. An Order substantially in the form attached at Tab 4 of the Motion Record, inter alia: 

(a) extending the Stay Period (as defined in paragraph 14 of the Initial Order) until and 

including September 29, 2017; and 

(b) amending paragraph 10(a) of the Initial Order; and 

3. Such further and other relief as this Honourable Court may deem just. 

THE GROUNDS FOR THE MOTION ARE: 

1. The Express Canada Entities were granted protection from their creditors under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) 

pursuant to the Initial Order of the Ontario Superior Court of Justice (Commercial List) dated May 

4, 2017 (the “Initial Order”); 
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2. Alvarez & Marsal Canada Inc. was appointed in the Initial Order to act as the monitor in 

the CCAA proceeding (in such capacity, the “Monitor”); 

3. Capitalized terms not otherwise defined herein have the meanings given to them in the 

Affidavit of Todd Painter sworn May 23, 2017; 

Claims Process 

4. The Express Canada Entities developed the Claims Process, reflected in the proposed form 

of Order at Tab 3 of the Motion Record (the “Claims Procedure Order”), in close consultation 

with the Monitor. The Claims Process would govern the process for filing and the determination 

of claims against the Express Canada Entities (including intercompany claims and claims by 

employees) and D&O Claims; 

5. If approved by this Court, the Claims Process would be implemented and administered by 

the Monitor, with the cooperation and in consultation with the Express Canada Entities, and with 

the assistance of Express Canada’s parent, Express, LLC, where necessary; 

6. The Claims Process is a fair, efficient and reasonable process for the filing and 

determination of claims against the Express Canada Entities and D&O Claims; 

7. The Monitor supports the Claims Process and the proposed Claims Procedure Order;  

Stay Extension and Amendment to Initial Order 

8. The Initial Order granted a stay of proceedings until June 3, 2017, or such later date as this 

Court may order; 

3
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9. Since the granting of the Initial Order, the Express Canada Entities, in close consultation 

and with the assistance of the Monitor, have been acting and continue to act in good faith and with 

due diligence in these CCAA proceedings to stabilize their business and operations, and to 

otherwise complete the responsible and orderly wind down of their business under the CCAA; 

10. Extending the Stay Period will allow the Express Canada Entities to continue to pursue the 

controlled and orderly wind down of their business, including to complete the Sale pursuant to the 

Sale Approval Order, to commence the Claims Process and to engage in communication and 

consultations with their stakeholders; 

11. It is just and convenient and in the interests of the Express Canada Entities and their 

respective stakeholders that the Stay Period be extended to September 29, 2017; 

12. The Express Canada Entities have sufficient liquidity to complete the Sale and continue 

their responsible and orderly wind down through to September 29, 2017; 

13. The extension of the Stay Period is supported by the Monitor; 

14. Certain of the Landlords requested that the Express Canada Entities seek approval of an 

amendment to paragraph 10(a) of the Initial Order to make it clear that with respect to any leased 

premises, the Express Canada Entities may permanently, but not temporarily, cease, downsize, or 

shut down a store unless provided for in the applicable Lease (the “Proposed Amendment”); 

15. Express Canada agreed with certain of the Landlords to seek the Proposed Amendment; 

16. The Proposed Amendment is fair and reasonable and is supported by the Monitor; 

4
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17. The provisions of the CCAA and the inherent and equitable jurisdiction of this Honourable 

Court; 

18. Rules 1.04, 1.05, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, as amended, and section 106 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

and 

19. Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

20. The Affidavit of Todd Painter sworn May 23, 2017 and the exhibits thereto; 

21. The Second Report of the Monitor, to be filed; and 

22. Such further and other evidence as the lawyers may advise and this Honourable Court may 

permit. 

 

5



- 6 - 

  

May 23, 2017 OSLER, HOSKIN & HARCOURT LLP 
100 King Street West 
1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto ON  M5X 1B8 
 
Tracy C. Sandler (LSUC #: 32443N) 
tsandler@osler.com  
 
Jeremy Dacks (LSUC #: 41851R) 
jdacks@osler.com  
 
W. David Rankin (LSUC# 63261P) 
drankin@osler.com  
 
Tel: 416.362-2111 
Fax: 416.862.6666 
 
Lawyers for the Applicants 

 
TO: SERVICE LIST 

 
 

6

mailto:tsandler@osler.com
mailto:jdacks@osler.com
mailto:drankin@osler.com


  

  
LEGAL_1:44088009.5 

SERVICE LIST 

Party Contact 

Osler, Hoskin & Harcourt LLP 
P.O. Box 50, 1 First Canadian Place  
Toronto, ON  M5X 1B8 
Fax: 416.862.6666 
 
Counsel to the Applicants 

 

Tracy Sandler 
Tel: 416.862.5890 
Email: tsandler@osler.com  
 
Jeremy Dacks 
Tel: 416.862.4293 
Email: jdacks@osler.com  
 
David Rankin 
Tel: 416.862.4895 
Email: drankin@osler.com  
 
Mike Shakra 
Tel: 416.862.6643 
Email: mshakra@osler.com  
 

Alvarez & Marsal Canada Inc. 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900 
Toronto, ON  M5J 2J1 
Fax: 416.847.5201 

Monitor 

  

Douglas McIntosh  
Tel: 416.847.5150 
Email: dmcintosh@alvarezandmarsal.com  
 
Al Hutchens 
Tel: 416.847.5159 
Email: ahutchens@alvarezandmarsal.com  
 
Joshua Nevsky 
Tel: 416.847.5161 
Email: jnevsky@alvarezandmarsal.com 

Zach Gold 
Tel: 416.847.5153 
Email: zgold@alvarezandmarsal.com  

Blake, Cassels & Graydon LLP 
199 Bay Street 
Suite 4000, Commerce Court West 
Toronto ON M5L 1A9 
Fax: 416.863.2653 
 
Counsel to the Monitor 
 
  

Pamela L. J. Huff 
Tel: 416.863.2958 
Email: pamela.huff@blakes.com  
 
Linc Rogers 
Tel: 416.863.4168 
Email: linc.rogers@blakes.com  
 
Aryo Shalviri 
Tel: 416.863.2962 
Email: aryo.shalviri@blakes.com 

7

mailto:tsandler@osler.com
mailto:jdacks@osler.com
mailto:drankin@osler.com
mailto:mshakra@osler.com
mailto:dmcintosh@alvarezandmarsal.com
mailto:ahutchens@alvarezandmarsal.com
mailto:jnevsky@alvarezandmarsal.com
mailto:zgold@alvarezandmarsal.com
mailto:pamela.huff@blakes.com
mailto:linc.rogers@blakes.com
mailto:aryo.shalviri@blakes.com


- 2 -  
 

  
LEGAL_1:44088009.5 

Party Contact 

Chaitons LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
Fax: 416.222.8402 

Counsel to Express, LLC 

Harvey Chaiton 
Tel: 416.218.1129 
Email: harvey@chaitons.com  
 
George Benchetrit 
Tel: 416.218.1141 
Email: george@chaitons.com 

Cassels Brock & Blackwell LLP 
Suite 2100, Scotia Plaza 
40 King Street West 
Toronto, ON  M5H 3C2 
Fax: 416.640.3144 
 
Counsel to Merchant Retail Solutions ULC 
 

Jane Dietrich 
Tel: 416.860.5223 
Email: jdietrich@casselsbrock.com  

Torys LLP 
79 Wellington St. W. 
33rd Floor 
Box 270, TD South Tower 
Toronto, Ontario   
M5K 1N2  
Fax: 416.865.7380 

Counsel to Cadillac Fairview 

David Bish 
Tel: 416.865.7353 
Email: dbish@torys.com 

Lily Coodin 
Tel: 416.865.7541 
Email: lcoodin@torys.com  

 

McLean & Kerr LLP 
130 Adelaide St. West, Suite 2800  
Toronto, ON M5H 3P5  
Fax: 416.366.8571 

Counsel to Morguard, Brookfield, Oxford 
Properties, and Ivanhoe Cambridge 

Linda Galessiere 
Tel: 416.369.6609 
Email: lgalessiere@mcleankerr.com 

Walter Stevenson 
Tel: 416.369.6602 
Email: wstevenson@mcleankerr.com  

West Edmonton Mall Property Inc. 
Suite 3000, Phase III 
West Edmonton Mall 
8882-170th Street 
Edmonton, Alberta  T5T 4M2 
Fax: 780.444.5223 

Landlord at West Edmonton Mall 

Dean Shaben 
Vice President of Leasing 
Tel: 780.444.8126 
Email: Dean.Shaben@wem.ca 

John Colbert 
Corporate Controller 
Tel: 780.444.8138 
Email: john.colbert@wem.ca  

Theresa Paquette 
Lease Administrator 
Email: Theresa.Paquette@wem.ca  

8

mailto:harvey@chaitons.com
mailto:george@chaitons.com
mailto:jdietrich@casselsbrock.com
mailto:dbish@torys.com
mailto:lcoodin@torys.com
mailto:lgalessiere@mcleankerr.com
mailto:wstevenson@mcleankerr.com
mailto:Dean.Shaben@wem.ca
mailto:john.colbert@wem.ca
mailto:Theresa.Paquette@wem.ca


  

 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS 
CANADA GC GP, INC. 

                                           Court File No: CV-17-11785-00CL 

 

 
 ONTARIO 

SUPERIOR COURT OF JUSTICE                         
(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT TORONTO 

 

 
NOTICE OF MOTION  

(Motion for Claims Procedure Order and  
Stay Extension Returnable May 29, 2017) 

 
 OSLER, HOSKIN & HARCOURT LLP 

100 King Street West, 1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto ON  M5X 1B8 
 
Tracy C. Sandler (LSUC #: 32443N) 
tsandler@osler.com 
 
Jeremy Dacks (LSUC #: 41851R) 
jdacks@osler.com 
 
W. David Rankin (LSUC# 63261P) 
drankin@osler.com 
 
Tel: 416.362-2111 
Fax: 416.862.6666 
 
Lawyers for the Applicants 

 

9

mailto:tsandler@osler.com
mailto:jdacks@osler.com
mailto:drankin@osler.com


 
 
 
 

TAB 2



Court File No. CV-17-11785-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) . 

IN THE MATTER OF THE COMPANIES' CREDJTORS 
ARRANGEMENTACT, R.S.C. 1985, c. C-"36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC. and EXPRESS CANADA GC GP, INC. 

AFFIDAVIT OF TODD PAINTER 
(Sworn May 23, 2017) 

(Motion for Claims 'Procedure Order and Stay Extension) 

APPLICANTS 

I, Todd Painter, of the city of New Albany, in the State of Ohio, the President of the 

applicants Express Fashion, Apparel Cana<;la Inc'. ("Express Canada") and Express Canada GC 

GP, Inc. (together with Express Canada, the "Applicants"), MAKE OATH AND SAY: 

1. I am the President and sole officer and director of each of the Applicants. As such, I have 

personal knowledge of the matters deposed to herein. Where I have relied on other sources for 

information, J have so stated and I believe them to be true. In preparing this affidavit, I consulted 

with representatives of Alvarez & Marsal Canada Inc. ("A&M") in its capacity as monitor of the 

Express Canada Entities (as defined below) (in such capacity, the "Monitor") and the legal 

advisors to the Express Canada Entities. 

2. I make this affidavit in support of the motion of the Applicants and Express Canada GC, 

LP (collectively, the "Express Canada Entities") seeking Orders, substantialJy in the forms to be 

attached to the Motion Record, that would, among other things: (i) approve the proposed Claims 

10
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Process (defined below); (ii) approve a change to the Initial Order (defined below), as requested 

by certain of the Landlords; and (iii) extend the stay of proceedings to September 29, 2017. 

A. Background 

3. The Express Canada Entities were granted protection from their creditors under the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") 

pursuant to an initial order of the Ontario Superior Court of Justice (Commercial List) dated May 

4, 2017 (the "Initial Order''). A copy ofthe Initial Order ts attached to my affidavit as Exhibit A. 

4. Among other things, the Initial Order: (l) appoints A&M to act as the Monitor in these 

CCAA proceedings; and (2) grants a stay of proceedings until June 3, 2017, or such later date as 

this Honourable Court may order. 

5. On the day that the Initial Order was granted, the Monitor established a website 

(https://www.alvarezandmarsal.com/expresscafiada) (the ''Website") to post infonnation and 

documents regarding these CCAA proceeding::;, including Orders, ,motion materials, Monitor's 

reports, and the Service List. 

6. Further details regarding the background to these proceedings are set out in my affidavit 

sworn May 3, 2017 (the ''Initial Order Aftidavif'). Except where so stated, capitalized terms not 

otherwise defined in this affidavit have the meanings giyen to them in the Initial Order Affidavit. 

A copy of the Initial Order Affidavit without exhibits is attached to this affidavit as Exhibit B. 

B. Activities since the Granting of the Initial Order 

7. Since the granting of the Initial Order, the Express Canada Entities, in close consultation 

and with the assistance of the Monitor, have been working diligently to stabilize and wind down 

11
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their business and operations as part of these CCAA proceedings. All 17 of Express Canada's 

stores have remained operational since the granting of the Initial Order. As part of their wind down 

efforts, the Express Canada Entities have worked closely with the Monitor to develop and 

implement a proactive communication and consultation plan with stakeholders, including 

employees and the Landlords. 

(a) Employees 

8. On May 4, 2017; Express Canada sent termination letters (the "Termination Letters") by 

email to each of its 339 employees; with the exception of two employees for whom the Express 

Canada Entities dicl nothave email addresses. For those two employees, their Termination Letters 

were mailed to them. The Termination Letters provide each of Express Canada's employees with 

working notice of termination effective June 15, 2() 17 and advise them of the employee retention 

plan approved in the Initial Order and described in the Initial Order Affidavit. 

9. On May 9, 20J 7, Express Canada delivered to the Ontm-ioMinistry of Labour a notice of 

termination of employment form µnder subsection 58(2) of the Employment Standards Act, 2000. 

(b) Landlords 

10. Immediately upon being granted the Initial Order on May 4, 2017, the Express Canada 

Entities implemented a communication and consultation plan with respect to the Landlords and 

began engaging with the Landlords regarding these CCAA proceedings. That morning, 

representatives of the Express Canada Entities called and left voicemails with key business 

contacts at most of the Landlords to advise them of the filing and Initial Order. Concurrently, 

counsel to the Express Canada Entities contacted counsel known to act for certain of the Landlords. 
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Additionally, Express Canada delivered letters advising of the filing to each of the Landlords, both 

to the contacts listed in the Leases and to other key business contacts. 

11. As of May 4, 2017, all but three of the Landlords had retained counsel (with two of the 

remaining Landlords subsequently retaining counsel as of May 8, 2017). The Express Canada 

Entities' counsel immediately began engaging with the Landlords' counsel and provided materials 

regarding the CCAA proceeding, including the Initial Order and a package of the filed application 

materials. 

12. Discussions have occurred among counsel to the Express Canada Entities, the Monitor) 

and the Landlords. Prior to the May 10, 2017 motion for the Sale Approval Order (as defined 

below), the Express Canada Entities provided information to the Landlords in respect of these 

CCAAproceedings, generally, and insespect of the proposed process for liquidating the inventory, 

furniture, fixtures, and equipment, specifically. Upon obtaining the Sale Approval Order, packages 

showing the signage proposed for the Sale (defined below) were provided to counsel for the 

Landlords (except for one Landlord wl:io has not yet engaged counsel). Counsel for the Express 

Canada Entities and the Monitor have subsequently spoken with that remaining Landlord. The 

Express Canada Entities, with the assistance of the Monitor, intend to continue to consult and 

engage with the Landlords throughout these CCAA proceedings with a view to reaching a 

consensual resolution of their claims. 

( c) Disclaimers of the Leases 

13. The Express Canada Entities, in consultation with the Monitor, have analysed the terms of 

the Leases and determined thatit is in the best interests of their estates and stakeholders to disclaim 

the Leases as pait of these CCAA proceedings. Prior to the Express Canada Entities obtaining the 

Initial Order, A&M (in its capacity as proposed monitor of the Express Canada Entities) had asked 

•. 
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the Consultant (defined below) for its opinion regarding the realizable value of the Leases. The 

Consultant concluded that although a small number of the leases might have marginal value, 

conducting a marketing and sale process in respect of those Leases would likely not be worthwhile, 

14. Shortly after the Applicants obtained the Initial Order, the Monitor engaged an independent 

real estate consultant to provide a view as to whether Express Canada's Leases have realizable 

value to the estate ofExpress Canada. The Monitor was informed that the Leases in all likelihood 

have no realizable value to the estate and, according! y, there was no reason to conduct a marketing 

artd sale process in respect of the Leases. 

15. In light of this due diligence, Ex.press Canada, in consultation with the Monitor, has 

concluded that it wilJ not conduct a marketing and sale process in respect of the Leases. The 

Express Canada Entities advised the Landlords of this conclusion on May 12, 2017, informing 

them that Express Canada intended to issue notices of disclaimer in respect of the Leases on May 

16, 2017. 

16. On May 16, 2017, Express Canada, with the approval of the Monitor, issued notices of 

disclaimer to the Landlords to disclaim the Leases and related agreements. Therefore, Express 

C;3.nada's last day of possession and occupation of the leased premises will be June 15, 2017, which 

date was chosen to coincide with the end date of the liquidation Sale (as defined and described 

below). 

17. As the Express Canada Entities have advised the Landlords, Express Canada will issue rent 

cheques to the Lartdlords for the period of June 1 to June 15, 2017, inclusive. 

14
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(d) Inventory Liquidation 

18. As of the granting of the Initial Order, Express, LLC ("Express U.S.") ceased processing 

new inventory orders for Express Canada. As set out in the Initial Order Affidavit, Express U.S. 

was the exclusive provider of inventory to Express Canada. 

19. This Court granted an Order on May 10, 2017 (the "Sale Approval Order") that, among 

other things, approved the Letter Agreement Governing Inventory Disposition between Express 

Canada and Merchant Retail Solutions ULC (the "Consultant") dated May 3, 2017 (the 

''Consulting Agreement"), along with sale guidelines ("Sale Guidelilles") for the prdedy 

liquidation of Express Canada's remaining inventory, furniture, fixtures; and equipment (the 

('Sale''). 

20. As discussed above, the Express Canada Entities had engaged with theLandlords regarding 

the Sale Approval Order and Sale Guidelines prior to the motion for the Sale Approval Order. The 

Sale Approval Order and Sale Guidelines reflected comments from the Landlords, and the motion 

was unopposed. 

21. Further details regarding the Consulting Agreement and the Sale Guidelines are found in . 

my affidavit sworn May 4, 2017 (the "Sale Approval Affidavit") and in the Sale Approval Order . 

. A copy of the Sale Approval Affidavit without exhibits is attached to this affidavit as Exhibit C. 

A copy of the Sale Approval Order (including the final Sale Guidelines) is attached as Exhibit D. 

22. The Sale commenced on the morning of May 11, 2017 and will continue in accordance 

with the Sale Guidelines until June 15, 2017, at the latest. 

15
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(e) Other Stakeholders and Disclaimers 

23. On May 4, 2017, the Monitor posted on the Website a list of the Express Canada Entities' 

creditors. The Monitor also sent notice to each of the known creditors who has a claim against the 

Express Canada Entities of more than $1,000. 

24, On May 8 and 15, 2017, the Monitor caused to be published in The Globe and Mail 

(National Edition)notice that thelnitial Order had been granted and other details of the proceeding, 

25. Between May 4 and 18, 2017, with the approval of the Monitor, the Express Canada 

Entities sent notices of their intention to disclaim or resiliate certain contractual and other 

arrangements that the Express Canada Entities had with certain. third parties as of the date of filing 

(the "Non-Lease Disclaimers''). Each of the Non-Lease Disclaimers advised that the Express 

Canada Entities intended to disclaim such contracts effective 30 days after delivering the notices 

(between June 3, 2017 and June 17, 2017, depending on the date that the particqlar Non~Lease 

Disclaimer was sent). 

26. The Non-Lease Disclaimers were in respect of the bulk of the Express Canada Entities' 

agreements with third parties, including their agreements with, inter alia, Express Canada's 

provider of office supplies, third party sellers of Gift Cards, a supplier of certain marketing 

services, and an organization that Express Canada had sponsoted. In addition, the Express Canada 

Entities have ceased ordering goods and services provided under purchase orders whjch were not 

required as part of the orderly wind down. 

27. As of today's date, the Express Canada Entities have not provided notices of an intention 

to disclaim agreements that will still be required for the responsible and orderly wind down after 

the completion of the Sale. For example, the Express Canada Entities have not disclaimed certain 

16
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agreements in :respect of card processing services and in respect of employee benefits. The Express 

Canada Entities intend to disclaim these final rem~ining contracts at an appropriate time, to be 

determined in consultation with the Monitor, as part of the responsible and orderly wind down. 

C. Proposed Change to the Initial Order 

28. Further to their engagementwith the Landlords, the Express Canada Entities agreed to seek 

approval of a change to the Jnitial Order to make it clear that with respectto any leased premises, 

the Express Canada Entities may permanently, but not temporarily, cease, downsize or shut down 

a store, unless otherwise provided for in the applicable lease. The draft Order to be attached to the 

Motion Record contains this proposed amendment. 

29. I .am informed by the Monitor that it supports the request to amend the Initial Order. 

D. Claims Process 

30. The Express Canada Entities have developed, in consultation with the Monitor, a claims 

process (the "Claims Process") proposed to govern the process for filing and.determining claims 

against the Express Canada Entities (including inten;ompany claims and claJms by employees), 

and claims against the current and former directors and officers of the Applicants ("D&O 

Claims"). The Express Canada Entities believe that the Claims Process is a fair, efficient, and 

reasonable process for the determination of claims againstthe Express Canada Entities and D&O 

Claims. I am advised by Tracy Sandler, counsel to the Express Canada Entities, and believe that 

the Claims Process is typical for CCAA proceedings. I am informed by the Monitor that it supports 

the Claims Process. 

31. Below is a summary of the key features of the Claims Process, as more fully set out in the 

proposed Claims Procedure Order to be submitted to the Court (the "Claims Procedure Order"). 

17
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(a) Role of the Monitor and Claims Officer 

32. It is proposed that the Monitor wHI implement and adru:inister the Claims Process in 

consultation with the Express Canada Entities. To support the Monitor in its role administering the 

Claims Process, the Express Canada Entities will assist and cooperate with the Monitor, as will 

Express Canada's parent company, Express U.S., which provides Shared Services that will be 

needed to evaluate certain claims. 

33. The proposed Claims Procedure Order also co11templates the appointment of claims 

officers to adjudicate any unresolved claims (''Claims Officers''). The proposed Claims Procedure 

Order would appoint the Honourable Dennis O'Connor as a Claims: Officer and would allow the 

Express Canada Entities or the Monitor to apply to the Court for the appointment of others, if 

necessary. Where the assessment of a claim is disputed by a claimant, the Monitor is proposed to 

have the sole discretion regarding whether the adjudication thereof should be referred to the Court 

or a Claims Officer. Where a Claims Officer determines a daim, the Monitor) the claimant, or the 

applicable Express Canada Entity may file a notice of appeal with the Court. 

(b) Notice to Claimants 

34. The Express Canada Entities propose that the Monitor send a package of claim materials 

(including the Claims Procedure Order) no laterthan June 6., 2017to the following recipients: (1) 

each party that appears on the Service List; (2) each party who has requested a claims package; 

and (3) all known persons asserting a claim or who may have a claim against any of the Express 

Canada Entities, other than employees (who will be notified as set out below). In addition, the 

Monitor would cause notice and important information regarding the Claims Process to be posted 

on the Monitor's website and published for two days in The Globe and Mail (National Edition). 

18
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(c) Employee Claims 

35. The Express Canada Entities are proposing a streamlined and simplified process to assist 

their employees in resolving their claims in these CCAA proceedings. To notify employees of the 

Claims Process, the proposed Claims Procedure Order provides that the Monitoris to send a notice 

prepared by the Express Canada Entities, in consultation with the Monitor, to all of Express 

Canada's employees by .no later than June 23, 2017 advising them of certain of their rights and 

obligations (the "Statement of Employee Claim"). Each Statement of Employee Claim would 

include a pre-populated assessment of the employee's claim based on the Express Canada Entities' 

records. The form of Statement of Employee Claim that the Express Canada Entities propose for 

the Monitor to send to employees is found at .Schedule •'F" to the proposed Claims Procedure 

Order. 

36. If an employee disagrees with the pre-populated assessment in the Statement of Employee 

Claim sent to such employee, the employee may file a Notice of Dispute of Statement of Employee 

Claim, the form of which is attached as Schedule ''G'' tQ the proposed Claims Procedure Order, 

with the Monitor on or before July 28, 2017 (the "Claims Bar Date''). The Monitor would review 

all Notices of Dispute of Statement of Employee Claim submitted by employees as of the Claims 

Bar Date. If any such dispute is not settled within a time period satisfactory to the Monitor, the 

Monitor would, in its sole discretion, refer the dispute to a Claims Officer or to the Court for 

adjudication. 

(d) Other Claims 

37. The proposed Claims Procedure Order would set the same Claims Bar Date for all 

claimants, subject to extending the deadline in respect of certain Restructuring Period Claims 

19
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(defined below). For claimants other than employees asserting claims, the proposed Claims 

Procedure Order would impose the following filing deadlines: 

(a) Pre-filing Claims: For claims based on facts that existed prior to May 4, 2017 (i.e., 

pre-filing claims), the claimant would be required to file a proof of claim with the 

Monitor by the Claims Bar Date; 

(b) Restructuring Period Claims: For claims based on the restructuring, disclaimer, 

resiliation, termination, or breach by any of the Express Canada Entities on or after 

May 4, 2017 ofany contract, lease or other agreement ("Restructuring Perio(I 

Claims''), the c1aimantwould be required to file a proof of claim with the Monitor 

by the later ?f: (i) the Claims Bar Date, and (ii) 30 days after the Monitor sends a 

claims package for the Restructuring Period Claim. The Monitor would be required 

to send such a claims package to the creditor upon becoming aware of the 

circumstances giving rise to the Restructuring Period Claim; and 

(c) Intercompany Claims_: Any of the Express Canada Entities or their affiliates, 

including Express U.S. and its affiliates, that intend to file a claim (an 

"Intercompany Claim") would be required to file a proof of claim with the 

Monitor by the Claims Bar Date. 

38. These deadlines apply to claims against the Express Canada Entities and to D&O Claims. 

Unless the Court extends the time, claims not filed by the applicable deadline would be 

extinguished. Any potential claimant that does not file a claim by the applicable date would not be 

entitled to vote at a meeting of creditors regarding a proposed plan of compromise or arrangement 

(a "Plan"), or to participate in any distribution under a Plan. 
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39. The proposed Claims Procedure Order provides that the Monitor is to review all proofs of 

claim filed before the applicable deadline. For claims against the Express Canada Entities, the 

Monitor would accept, revise, or reject the claim in consultation with the Express Canada Entities. 

However, where the proof of cJaim relates to an Intercompany Claim, the Monitor would only 

consult withthe Express Cana,daEntities if the Monitor determines, in its sole discretion, that such 

consultation is necessary. For :O&O Claims, the Monitor would also consult with the directors and 

officers named in the proof of claim with respect to the merits of the claim. 

40. If the Monitot revises or rejects the claim, the Monitor would notify and give reasons to 

the claimant by delivering a notice ofrevision or disallowance no later than September 15, 2017. 

The claimant would then h'ave 28 days to dispute the revision or disallowance of the claim by 

delivering a notice of dispute of revision or disallowance, with reasons, to the Monitor. If this 

dispute is not settled within a time period satisfactory to the Monitor, the Monitor would, in its 

sole discretion, refer the dispute to a Claims Officer or to the Court for adjudication. 

41. The Claims Process would not apply to claims secured by the Administration Charge and 

the Directors' Charge (as approved in the Initial Order), any claims encompassed by sections 

5.1(2) or 19(2) of the CCM, any claims by Fifth Third Bank and Bank of America Merchant 

Services Canada Corp. in connection with the Cash Management System, or any claims of the 

Consultant in connection with the Consulting Agreement. Further, the Claims Process does not 

prejudice the rights and remedies of any person under any insurance policy or prevent or bar any 

person from seeking recourse against or payment from any of the Express Canada Entities' 

insurance policies. 
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E. Stay Extension 

42. The Express CanadaEntities are seeking to extend the Stay Period (as defined in paragraph 

14 of the Initial Order) up to and including September 29, 2017. This will allow the processes 

described above to unfold and allow the Express Canada Entities to focus on the orderly wind 

down, with the assistance and oversight of the Monitor, for the benefit of all of their stakeholders. 

The Sale and firnil reconciliation under the Consulting Agreement is expected to be completed 

before this date. Further, the Express Canada Entities will be in a position to report to the court by 

that date with respect to any creditor claims that may be disputed in the proposed Claims Process. 

43. Based on the dates in the proposed Claims Procedure Order andin the Sale Approval Order, 

the following are the key dates during the proposed extended Stay Period: 

Proposed Date Step 

June 6, 2017 Monitor to distribute packages of claim materials 
(including the Claims Procedure Or,der) to non~ 
employee creditors 

June 15; 2017 End of the Sale and the last day of possession and 
occupation of Express Canada's leased premises 

June 23, 2017 Monitor to send Statements of Employee Cfaimto 
employees 

July 28, 2017 Claims Bar Date 

September 15, 2017 Monitor to notify and give reasons for any 
revision or disallowance of claims 

September 29, 2017 Stay extension date 

44. The Express Canada Entities have confirmed, in consultation with the Monitor, that they 

have sufficient cash resources to complete the Sale and continue their responsible and orderly wind 

down through to September 29, 2017. I understand that the Monitor will be filing a second report 

22
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with the Court prior to the hearing of this motion which report will include an update of the cash 

position of the Express Canada Entities. 

45. I believe that the Express Canada Entities have acted, and continue to act, in good faith and 

with due diligence in pursuing a controlled and orderly wind down. I do not believe that any 

creditor will suffer any material prejudice if the Stay Period is extended as requested. I am also 

informed by the Monitor that it supports the request to extend the Stay Period. 

SWORN BEFORE ME at the City of 

Columbus'; in the State of Ohio, on May 23, 

KATiiRYN A. LANE 
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TAB A



THIS IS EX.IllBIT "A" 

TO THE AFFIDAVIT OF TODD PAINTER, 

SWORN BEFORE ME THIS 

23rd DAY OF MAY, 2017. 
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TBE. HONOURABLE MR. 

JUSTlCE HAINEY 

Cqurt F.iJe.};rq, CV-17:.11785-00C.L 

ONTARIO 
SU:fERJ:OR COURT OF JUSWI~E 

COMMERCIAI., LIST 

). 
) 

·) 

TBUR.SDAY, THE4111 

THts· AP.PLICA tlON1 made '&/Express f\r$hion A_ppari;l Cmiaaa ·1nc. ("Express 

Canada") and Express .Cana.da/OC GP, Inc; (together w1t1i Express, Canada, the ''Applicants''), 

pursuant. to tl1e Companies' Crediters .Arrangement Act;; KS.d. 19-8.5, c. C-3 6;-as amended ( the 

''CCAA") was heard this clay at.330 University Avenue, Toronto, Ontano; 

ON ·READING the affid-avit-ofTodd Prulit'fir: sworn ·May'3, 2017 and the Exhibits thereto· 

(the "Painter Affidavit'') and:the pre-filfu-g repo:r-tdated May 3, 2017 of Alvarez & Marsa1 

Canada Inc. in ifs capa:cjty as prppose4 N.(9u~to;r.-9ft):le Applic-&nJ$ On .sl)c):J :~!ipqchy; the 

"I'ropose!] Mon Ho/'), A)id on heiµ:iQg the, submissions p'f c911n~~! :fottlie Applfotint$ a11d 

Express Canada. GC, LP {th~ ''P~ttn:crship'',,)md i;i:ille¢tively )Ylth th.~ Appli0aiits, the "Express. 

Canada E11dd~,s'')~ B-tpress, tLC and ·the. Propo_sed M\:mjtor"i.ind pn r.eading Jhe consent' of tfre 

Proposed Monitor to aGt as the Monitor, 
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SE:RVlCE 

l. THIB COlJRJ' ORDERS th~t t:fi~·time for sei'vi¢e,bfthe t:fot:ice of AppJicatfon and the 

A,pp1icati:on Jfocorq is hereby aj:ii;i'dged, and validated :io 'that this ApJilication is. properly 

retum,fble today -and heteby disper;ises withfutfuet servi{;le tl'iereo£ 

2. THIS'. GOUR1 OR,.l)E~ AND DECLARES thatthe Applicants.are companies'to whic):l 

tM CCAA applies. A1thQugh;notan Applicant, the Parinership shalI-eajdy the :benefits ef.the 

protections and authorizations -provided by th.is Order .. 

PLAN OF ARR.ANGEMRNT 

3.. 'IJ:11$ 'COVE.'t OE:'.t>ERS 'that the.A,pPiic;ants; in(ijyi<iultlJy,Qt coJl~ctiv.~ly, shall .have .the-

authority to file and rnay;·subjec;tto :fhrther orq'et oftl.iit Collrt?. "fUlt with :11.us Court a plan of 

compromise or arraµg~ro.eAt {11eteinaffetri;ifeited, to: tis ihe '''Plan"), 

POSSESSION OF' PRO.J>.ER'.J;"¥ AN})-O.PE).M1T0NS 

4. THlS cf'.>.DRTORPER& thatthe Expr<® C,n1ada Entiii¢s shall-t\'!i'.r:ia'in in posse;ssion and 

control of their respective curr.eJlt!!Ud futute'a:ssefa7U)ldeJ.iii..k:iti~S mid j)ioperties or eyery nature 

and kind wl),atsoevet,'and wlietWfitsitlli'J.ti:!1Jiclµi:IJng aj1p~'6~eetfo therebf.(the ~'Prop.eri:}"'l 

$µbjeGt to further Order oftnfa Court, .the Expr.ess, Canada Enritfos sliali ,continue to carry on. 

business in l.!. manner coni;istent with the preservation 0£-the value oftbeir busipess (the 

'':Business?\) and Property .. 'rhe, Express Canada Entities shall eac;b be aPfbt>:tizecl gnd 

empowered to continue to reta:1n and employ the err~_plo;yees; a(lv'fsots, coiisuLtai1ts, agents, 

experts, appraisers;. valuators; brokers, .accountants, coUn$¢l &nd $tic)\ othet:perso11s (collectively 

"Assis tan ts") currently-retained or'etnp1oyeg by them, with. Jibe.rtY, tb. t~tajn s.u1:;h further 

Assistants as they tleern te<1sonably:nece,Ssary or ('lesir:ab]e.in the qrdfoary course. ofbusiness or 

for the.carrying out oftJ1e te:mi$ ofthfa Otd·er~ 

5_ THJS COURT QRDERS lh?ttJ1e,Express Canuda Entiliesshall he enthied to continue to 

utilize the central cash inanagement,system currently in place as described in the Pu1i:iter 

Affidavit or, with ·the consent of the 'Monitor, replace it with anotllet s1.1bstanfisil:ly -siinifat central 
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cash .manag~enl syst\'m'!. (the''Gash M~nagement'Sy~tem?'),and that anypresent odu'ture bank 

· (ot othet sji;tiifat i11tity) ·p;t0.Yiding l.:h¢ ·C&shManagement System (including; wi't11e;mt limitation,. 

Fifth Third Bank and Bank of America Merchal)t Services Canada Corp.) shall, rrot i;,e uMer aey 

oblig::Jtfon whatsoever to foquire into the propriety, validity or le~aljty of <lll)' Iransfor,_payment, 

collection or oilier action·takert.underthe Cash Mana:gement Systtjn_, pt as to the use. or 

application by tlre Express Cana~ Eutjtj~ pf fu.ni'l~ trijpsfertetl, 'pl\id, noH~ted or otherwis.e 

dealt w:i~h in the G:;ish.Managerpeiit System1sba1I be entiDed to provide the C&sh '.Management 

s ystem,,without any lia:bJJjty.:in tespecttheteofto MY Person (as hereinafter definedy other than 

the Express Cai;u_lda Bntit.iet p.utsµarif:to the ter;ms ofthe documentation appiicabJe·to the Cash 

M.anag$ment Systeni;:md shall be, in their capacity as:provider of-theCas~MaiJai?m~nt 

System, an unaffected creditor in these proceedings and unde:r the Plf!!l With regard to any claims 

or expenses. they may suffetor.iacur in t:0I111ectiop ~ith the p-.i:qNf&iM .of_t:l1e Casb Manllgement 

System. 

6. THIS COURT 0Rt\ER$ tn.gnh,e' Exp:r~Ss C~ada E.nfi'tie.s shall be entit1ed but not 

requited to pa:)"'the follQwiu,g,expie.tis~ whefherinc\frred priot'to or after ibis Order: 

{ a) all out1>tart<foig-.iIDd fµJ:w.:e.--wages, sal~rles* .employee benefits Oncludbg, without 

Jimitati9tj. ~plCiyeettie:afo:a); 4entatand :simllatb,enent plans or-arrangements\ 

amounts 0W1:t;1gurtder the Cre<l.iJ,Ca:r<! (ifs;.de;fined ihJhe P'ainterArfidavit), vacation 

,pay 1;llid exp1;;ns~ pay!i:1:il!} on o.t a:f):et the :date- ofthis Order, in ea.ch case incurred irr 

th~ ottlin~.Y tPtits~ ofl:m:sinessJ.uid consistent with existing, compensation ;p,olicies 

an~: atrangimtents, a11d all :other payroJl proc~ssfog .expenses; 

(b) all outstanding or future amounts owing i1nespeot of existing return policies, refunds, 

discounts or oth:er atriounts on ·account ofsimilar cusfome_r· programs :or ob1jgations;· 

( c) all outstanding or future amounts related to.h:o)JQVfiug ,gift cards issped o¢fore or after 

the date of this Order; 

( ci) the fees, and disbursements of any Assistai)ts retaiJied or em.p.Jqy¢d b.y the, Bx,press 

Canada Entitles at triefr.standardtlltes and cbar.ges; 

( e J w:ith the eoMent of th!'! Jv.!onitor1 amou..lJ.(s -owing for goods or services .actually 

S!Jppl,ieci fo ihe E~press C~nada Entities prior't6 the date .ofthis Order by: 
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(D yroviders ofcredif, ,debit and gift card p,rdt;;essing teJa:re~r ~~i¢esI 

(ii) .logistics or •sppply. cham providers, irmluding. customs: brokers and freight: 
fatwaroets and. security .and .atrno"Ured trii¢1< cafriers;: Md · 

{iii) other third party suppliers up to a mrucirgum agz.re;gafo amount of $50.fiOO?. 
if, inthe·opinion oftheExp:ress 0anada'Entities, the supplier is critical to 
tM 0-tElerly·Wifid~dowil (as herehiaftec defined); 

7. THIS COURT'ORJ)J:m.$' tl1l!t, excepr.as·other-wls.e ptqvided to H:ie contrary herem, the, 

Express· Canada Entities shalt.he entitleq. but not requJ.red. to.pay aIJ r.easortable expenses incurred 

by them in cat-rying.bn·the,.Business_ in. the·ordfnary course durinKthe 'Orderly Wind-down after 

this Order., and: in cartying·out the pr.ovis'ions.of'thfa :Order and any other Order of this Cou1\ 

w~ch expenses shall include, wilhout limitation: 

(a) aH ·exp;enses anq:c.apital expenditures·reasona'l:iJy·necessar.y, for thep:resei;v:atiotr of the 

value ·of the Pi.-ope:rty or the, Business' itlclutlin;g~ witltout 1imifafion~ p!!XJJlents on 
account ofinsura;nce :Opclucling .dj:r,ector? .an'd officers ib$uranc;e),· maim¢nanc.e Md 

security $etviC~&;, lll)p. 

(b) payment for e;oqd_S: 9r servjq~s actu11lly supplied to tl1.e E'xpress Canada Entities 

f<>lk>'.w'ihgth,e,d~te,ofAri.s Qtd!!i:, 

8. THIS COlJRT ORDERS tfoitthe E~pre,s!IC~pJrda Ei;J.liti~s sM.U remit, in a.ccordan~e with 

legal :re.guitements, or p.ay: 

(a). any sta.tuf9ryde:emei:l':trqst:?.tn-0W1ts.}r1,fav:ouro.fthe· Cr.own in right otCanada or ot · 
any P.tovfo~e'thete.of of 11ity oJhertaxa.tion authority,~mich ·are regufred to be 

deducted from the :B'xpress Canada Entities'· employees; wages, including, without 

li111itation, amounts in -resp.ed of (i) employment insurance, (Ji) Canai;la ,P~nsiqh Plan, 
(hi) Quebec.Pension Plan, and {iv} focome-tax:i;s.; 

(b) all goods and seevfoestaxes,harmonfzed sales taxes Qt Qthe.r'appJi¢able sales taxes 

(collectively, ''.S'ales Tax.es") :requited to be remHted by the '.Express Gap.ad a E11t1ti'es 

in connection with.. the sale: of goods ~i;l $etvic.~s by-the Ex.pre;ss Canad~. Entities, but. 

on!)' w11ere suc!LSaJes Tax!:l,s'ar'e ll¢<;tued or collected' aikrthe <lat!'! ofthls Order, or 
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where s:uJ;h Si11::s taxes were accrne.d or collee.ted:prim;to the dat~ of~h.fa Ord¢1:!;n1t 

not ieq:u'ired to be remitted until on or after-the date of this 0fde'r, 

(¢) any JttQ01,1ntpayaJi.fo. to the Cr.own .in nght of:Canada 'or ofany Province thettl.of bt 

any p.olitie1il subdhdsion thereof or any other :ta:xatiQ'n. autlmti(y i:n t~}reet.t>f 

municipal rea1ty5 municipal business,; wo:I:k~s' co:mp<:;nsati~n ·brother truces, 

assessments w h;vies: of ~y't).atut¢·orkiri4 :whkh at~ entitled at· lriw to· be paid in 

;pri6rity tp· ~laims of s¢:cµreitctedito:rs and wluch ate-attributable: to· .orin respect:ofthe 

~ar:ryjng;on uf the Busiti~s by .the.Express Cana(fa Entities; and 

(d) t~es under the Jn.4¢nie :tax Act (C...anada), or other relevant tax.in& statute &iving rise to 

any staJutofy·deem:ed trust amounts in favournf the·C'rown: fo ri_gµt :of Canad11 oi:- any 

.Province thereof orany political subdivision thereof.or. }iiJy othler tttXaJion authority, 

9. TfHS CQtlRT O~'ERS that, ex.ceptas: spe~ifical]y penuitled hei"efo, the'Exptess 

Canada .. Erititiesare-her:eby directed, un·tii :further Otder i_jfthis. Court; {a) t.o make nt. p.ayments. o:f 

prindpal,foterest.tbeteon or. otherwise on acc<;mnt ofamouni,s owing. :P'.Y' any one of.the Express; 

Canada Entities· to ap;y of th;~ir.q:eqitofs as 'of this: d.ate; (b) to _gti)Ilf no security interests, trust, 

Hens~ ch.,ar,ges or en;cumbrmi¢-es upoJ1 ot i'n tesp_eqt ofany of the .P.ropert)i:; and (c) to no.t grant 

credit ot i)ic.ut ]jaJ:YiJiti~ e;;rcept 'hi th¢: otdfo~ ¢o;trrse of the- J3'usiness orpursuant to this Order· 

or any other OrdenJf the Cour.t. 

10. J'HlS COURT C>RDlfRS·that tlte. Expr~s Can.ada J!n.tjtie.s shall, s-u!:ijectto such 

requirements as ate uripdsed Jjy the CCAA, have the righUo: 

(aJ per;rn:anently or temporarily a.ease, downsize or shut down arty of theit respec.tive 

businesses or operations,. and to d1spose- of redundant Ot no11-in.'11terial assets ilQt 

exceeding $50;ooo in any one transactiqr:i.9r $2501QOQin. Dioaggrega:te;. 

(b) terminate -the empioyment ofsuch oftheir employees or tern pp_n:iril y Jay. off such of 

their employees as the relevant Express Canada Enti,ty· d.¢e1i1$ ai~propriate; 
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(c) pursue all. offers forsales ofmateri'al parls of tfi~ Bµsirl¢$s;qt Pi;opettj, in whole or 

:part, ·stil'.1ject to :prior approva;I 9ftl:us Co1nt he.it1gol:itrun~d' oefore,any;sale ,(except as. 

pennitted bJ.pf!t4gra.plJ: IO(ii) ~hove); imd 

( d) apply to this Court for suc}:i. a:pprovµI,. vesting o.t' other Or.tiers ·as, may he necessru:y to 

conSummeJe sale trap.sacfioiis ·for all or_any part ofthf; Property, indudfog, without 

limitation; appro.val of a ponsil1ting dt li;quidatiQn.agr~ement·conceming the: 

liquidation of inventory, furniture, :fixtures,. and eq~ipment f:oqning,'part Qfthe 

Property, and ~.nyrelated reHef_ 

all of the fore~ofu.g to perrnit·the Expr:ess Canada Entiti~ (q.:proc¢~d w1th. an otderlywind-down 

oftheBusiness (the "Ordetly Wh1d-dowi:r"). 

REAL PROJ>ERT:Y LEASES 

ii. THIS COURT ORDER$ that until areaf.'r.,rop:erfylea,~~ tQ '\'&bi¢h Etpi.:¢.s.s Canada.is.a. 

_parly·is disclaimed in accordance wjththe CCA.A: ·or otl}ei;V(,is~ ¢ofisen,sual1}1errn'inated-, Ex.press 

Canada shall. })aY, w:i.thout duplication, all anmunts ccmstifothigteti.t :<it-payable as rent under such 

reaf prop:erty lea:;;e {fochldingi :for. great et c;ertiiinfy; .t:otm:ii.on area maintenanC<'l' charge~. utilities 

and realty t1PCes ~nd any other a:tn·o:tmts payable-ro the lan_dford· under such I ease, hut.for greater· 

certl'lmty, excluding act;;d ~at~i('re1jt o.r. pe11al cl.es;. fe~. 01:other charges -arlsfog. as a re.::,uJt ofthe 

insolvency of the ExpressCanai:fa Entities or the making of this 'Initial Qrder) or·~ qfhezy;tj$'e 

may be -negotiated between Express Canai:ra and. thelandlord p'orn ·time to ·(ime ('.'Renft fofthe 

period commencfog from and 1ncluding the date of-this Order~ fyfic~:;.t/.'.tQnthly iu ~:ual j:,ayments 

on the fir.st and fifteenth day of eaeh month, in adv!!n.ce (buf.i'lQH.iJ:atrr;.at,.s),, Qi1.1ht date· of the 

first of such payments, any Rent telatingto tl)e period cqmm~rtdng froiii and.induclfog the date• 

of this Order shall also be paid~ 

12. THIS COURT ORDERS· tliiU, Expl'ess Canada shall pr6.vi8.e each of the relevant landlords 

with notic.e of its intention to reiJio.ve any fixtures from any foasect premises at least seven (7) 

days p.rjor to the date ofth1:: intended rem.oval. 1'hecreieva.nt landlor-d.sha:ll ·qe,entitlei'l tp )lave ~r 

representative. present in the ieased premises to cibseFVe such :r;eri;i'OVf!l llnd; jft]je raMlotd 

disputes Express Canada's entitlement to remove .any suc]j fitJure:'\JP.d.~tthe prb_visions of the. 

lease, such :fixture shalJ remain nn the premi~es and shall be <fealt With as agteed between any 
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applicable secured cre<i!it()rS:; stiGh landford !llid Expre~s C.ii,ua_d~ ot-·bYfu:rth~ Ortfor ofthis Court 

upon application by Express -Canada. on, at least two (2) daysi notice to liUch Iandfo.rd and any 

such secured creditors. If Express Canada disclaims the I¢ase.g('.)ve.min,g such leased premises 'in 

accordance with Section 32-0fthe CCAA, it shall n<;,t. be,required to pay Rent.under suchJease 

pending resolution of anysu:ch dispute (othedhan Rent payable for. the:notfoeyeriod provided 

for in. S.ection 32(5) of.the CCM), and tire disclahner: oflhe;ieas:e· shal.J'be without'l1rejudJceto, 

Expres,'? Canada'sclajjn to the·:ljxfuresin' dispute. 

13. THIS COURT ORDER_S that 'if a n.otice oNis¢liri:r.ner fo c!elivered pi.irsuiU:it fo Se¢1:ion 32 

of the CCAA by .Express Gau ad% tli.M .(a) 9:tiring. fhe;·:notr!;\e period p.riot to the effective time .of 

the disclaimer, the landlord may show th.e affected leai!ied'. premises;to·prosp¢ctive lenants during 

nonnal business hours, on giving Express Canada ancf the.Monitor24 hours; pnor Written notice, 

and (b) at the effective time of the disclaimer, the rele\(ant 1andiord shaH be entitled; to take. 

:possession of any such leased premises wifhout wiriver: ofor p:rajudice ta '~:Y clai~. dt n&Iits 
such land! o;rd may have against Express Canada in r.espeet of'suc])· leas.e 'Q,tl,ea;$,e(Lm·em.is¢s, 

provided that nothin·g herein '.s]j:aX] relieve such landlord ofii:$ ql;ilt;g~ii9.I.l to;fili°'g(l:te a1tV (j.liµia,g1:$ 

:c!ai:med'-hj co.nnedion therewitp. 

STAY OF PR,OCJi:.EI>lNGS 

14.. TI-US COURT ORDERS thah.!htiJ and foc)utli.nij Jiwe.3';. 2Pl7,, pr such. htterdatt -~ tlifo 
Court may order (fue "Stay :Per'fod"); no ptoceedip:go:renf.'ot~emen.tp:r~ce.$.i):i an:ycoutt or: 

tribunal (¢a ch, a "Pro5'.¢¢qhig")_ shall be ctimm¢'n¢eo. or 'contipu·e,a. a,g/llnst or in tesj>~ct :p:f·th~ 

Express ·Canada Entities or the Monitor, or thejrtespeotive· emplqyees a#d reIJ.resen.tatives ao.ting 

in such capacities, or affecting the BustMss or the hoper()\ except tvJf:h:fue wriften consent of' 

t11e Express Canada Entities and the Monitor; or whh leave ofthis Cburf; and any· and all 

Proceedin~s currentiy under way against or in respect of the.Express Canada Entities, or :affecting 

~he Business 'Or the Prop.e11y are hereby stayed, and suspen(ler;l pemiin~ :6)iiher Order oft.his 

Court. 

NO EXERCISE OFRlGHTS'ORREMEDIES 

l 5, THIS.COURT ORDERS that during the Stay PeriM.,, all /ighJ$ a;rio remedies of any 

individual, :fitm, corporation, governmental body dt·ag.ency, otany other .entities'(all of'the, 
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foregoing, collectively be,ing ''Persc;ins'' Imd each being a "Pe.i:sonl')' against, or: in tespeqt of the 

Express Ca:nad:i:! Entitie~ or the Monitor, or aff'efi.ting the )3:usiness o.r'th~,I'i.:opert:y, :ate hereby 

stayed and susvended except witlrthe.prior written consent-ofth~Express-C~MaE.ntities and. 

the Mon:itor, orleave <'& this (J{5-q.rt,, ,provided that nothingcin tb,is :Oli'<;iet :s:l:iall (_iJ eihpowet the 

.Express Canada Entrties to carry on any bus:iness whi'clttb~ Expr:e.ss Canada Entities.are :rHJt 

lawfully entitled to carry on,(ii) affect suchfov~ti~ati.ons? actiQrts, sµjts·otproceedmgs by a · 

regulatory body as are permitted by.See&cm- U,l oHhe CCAA. (iil}prevent the :filin;g of ai):y 

registration to preserve. or petfe1;J a :set:l;irity interes't,, 6t (i'.v) prevent the·tegf'straiion of a 'C::lai.rri for 

lien. 

NO INTERFERENCE WITi1 RIGHTS 

J 6. THIS CO UR 'TO.RD E.RS that. during the Stay Pe4oq; ~o ];~of!'. shall <lisi;;ohtinJie~ -fail to 

honour, alter; interfer.e:wifu,repudfate, tenninate. or cea::;e,fo P.~tfo.tm ~yiig1H;tenewa1 dght, 

contract, agreement, Jea$e,.s.u.blease) Heenae or.;pennit ip'fayq)jf ;ofoffi~l<l.:hy the,~press Canada 

Enti 6 es, ex¢ept wi.fh the._priorwritten. consent '.Of the E-x;pre$"S C~~da;Entiu~ and the 'Monf tor, ot 

leave. ofthis Court, Witbol.ltlim±tlrt~ the f9re$~e; .. ;1_10 right; 'optio'J;i, r¢medy; andior;exeinptiQn ip 

favour of the relevant Express Canada Enti!Y ~1!11 ht.": or shall 1,e deetne.ci: t<Yhenegated~ 

suspended, waived ~d/ortetnJinated:·as a resri\t of this Ord.er. 

CONT1NUATl0NOFS'.lj)R'91CES· 

17. TFJJS COURT ORDER$11:iaf dtiril:lg :the S,taY.hriod., ~l "!1.ersons having:,<)ral or written 

agreements with the Express Can!lda:Entities oritatuto:ry orregt:iiatory·mandates fcwthe,_$tipp11. 

of goods and/or service;;; incluqi:t1gWi.thout limifa:ticln al1 computer.software, con'lmu11itation: artd 

11th.er data services, cientrillized -banking services, cash :rnanagemei;it seryice~1 pay.toll: and bene:fitS 

services, insurance, warranty services, freight servkes, tra.o.spQrf;;ttibn ;i~fyie.¢s, customs clearing, 

warehouse and logistics se1-v1ces, utH1ty or other services to the "ij:µs"iriess odhe Express Canada 

Emifies, are hereby restrained until further Order ofthjs Coi;id from discontinuing, aitedng, 

interfe1ing with or tenninatlng .the supply of suc]r .sooi:ls orsertlices as ma/beregufred by tbe 

Express Canada Entitie~, and that tbe Ex,press CanJ;lda.Entities,sha:il be entitled to the continued 

use of their cuirent premises, telephont numhers, facsimHe numbers·, "internet a:ddtesses ·and 

domain names, provided in eqch case that the nonnal prfoes or c_Jrnrges foraJ) SP¢h goods or 

services received after the date of this Order are paid by the Express Canad!). Eutities in 
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accordance with nonnai pa:ymentpractices .of the.Express Canada Entities:onuch other practices 

as may be agre:edupon by. the,supp11er ot-service·provi!ler and each:offhe Express Canada 

Entities and the. Monitor, or as may be ordered b_y this Co~ 

NON-DEROGA'.TION OF RIGHTS 

18. THIS COU:RTORD:ERS :that,, notwiths.tandmganythin8. else hi this Order; no Person 

shall be prohibited from requiring hnmedfatepayment for_googs~ $~,rvipes1 use of leas~d or 

licensed property or other v~h,1a.ble consi\ieD1tion p:rovided on c>.r after the dateof tl1is Order, .nor 

shall any Person be :il.!lder any obiigi!.ti.on. on or aftet.the•date. o-f this -Order fo: advance or re

advance any monies or otherwise extend any credit to the Express Can.aclaEntities, Nothing.in 

this Order sl1all derogate fr.om the rights conferred-.and ohligations impeised by tp.e:·QCM, 

EMPLOYEE RETEN'TlON PLAN 

19. THIS COURT ORDERS t1iat theJ3m.ploye.e;Retention-.Plan {the ~fERJ?7'), as. descrihed in 

. the Painter AffidaVsit, is hereby-approved and tlie;E-xpress Canada Entiti'.es' are.authqrized to make 

the pay.rnents con'temp1ated by the ERP. 

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS 

20. THIS COURT ORDERS that during'the . .Stayl?eri!>d, .and except as pennitte.d by 

subsection 11. 03 (2) of the C.CM., no· Proceedfrigmay be con;unenced; or continued agai4st any 

of thdonner, c::urr:ent or future·diteclQrs or officers, of tb,e:Exp.ress CMJJ-da Ep,tifies with respec.t 

to any -c\aim agl:!in$l the·.airectors or officer$ th.at ar.ose,.l}~fore the da.te pereofand that relates. to. 

ati;y ohli.gati ons of tlre E~pt~ss C~nad:'a: Entitie:$' wh¢t¢bftli~ dit.e.Gtots ot o:fficerl ill'®' alleged 

under any Jaw tp be lj~bles in their c.apacit, Ii.$ directors of ctffi¢.ets for the payment or 

perf otma,nce of s11ch obl-igatiori$:, i.ititif a.c;omptomi$e ot aihmgMient in respect of the Express 

Canada Entities,, if one is filed; 'lS sanctioned by this Court or1s refused by the creditors of the 

Express Canada Entities or this Court 

DIRECTORS' AND OFFIC}i:RS' INDEMNlFICA'.I'ION-AN.IJ C:U:A.RGE 

21. THIS COURT ,ORDERS, that the Express Canada Entifres sballjoinfly wicl ;;¢Ver~lly 

indemnify their directors and officers- against cihligatfons and liabilities that they i:i)ay i:ntln'. as 
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directors or officers oNhe Express Canada-Entities after the cowmen·cement of th¢. wit.bin 

proceeding;,, except to the extent that, w1thxespect to. any officer ortUrectQr, the o.b)igatfon or· 

liability was incurred as a resultof'the,director'·s o:r of:fi.ct;:t.'s-.$fa~s n~gUgen¢e .or:·vvilful 

mi.sconduct. 

22. THIS COURT ORDERS fhatth~ dir~Ct<5rs ·l:!Ji~- of6cers,pfth~,EiJ.:!tess Canada Entities 

shall .be entitled to the ln::~efit :qfancl ar€.· l:ier~oy·gtante.d ·a cJim:ge '(th~ "fiirectorsi Charge'') on 

the Prope.J;ty, which c.ha~ge shall: not exceed aa. 'i:1ggrega,te amount of $S.0Cl~000, ,as security forthe 

indemnity providedjJT j:!aragta,ph 21 oftb,is d,td~, The Directors' Char.ge shall have the priority 

set out injiaragraphs 33 and 3'5 herein. 

23. T.1-:lJS CG>tJRt ORDEIW that, notwithstanding any Ianguagein,~y ap_t>Jicabje fosura:tice 

policy to the .contrary, (a) 110 insurer shall be·entltlecl t~Y1;re· Sltbrog!l-~ to Pf cl.~hn th~ bene'fft of 

the Directors~ Charge,. ru1d {b) the fupi;ess .C$~d?. Entiti~W-Qii:t#tn:!l· anti.@ffi-c.er,tshill .only 'be: '. - :,. 

entitlecl lo the benefft offJie Dfrectpr:Sc' Chatg,e:tq the .e~@'t;thil'tl\.le'y do .riot have' eov.erage under 

any directors' aµd 9ffice.rs' ;inSi,Jtance policy"' qr'to l]'.le ij'S;t1:trn· that' $l.lch,coverage is insuffitient fo 

pay amounts indem!1Jfi.;i::d it a¢¢or<lance with:p~a,gri!-ph 2:l.of ilii.$ brifor. 

APP:O INTMENT O'F M.ONl'.l'OR 

24. THIS GOURTQ1{DJ:lR.S·tl1~tAlv~ &_M:atsaJQina:daln¢. ts.here.by appofated 

pursuant to· the CCAA as the M~nitot;an ~ftk~o.fthi~ Cbtirt, ti, monitor th~ business and. 

financial affa,irs of the ~p:t~$.s C@ada En,titie'S. With'thei powers-and dbli'.gatfons-set out in the 

CCAA or set forth her:cin ancf that thifEx,press Canada Entities and :their :af:filiatesj .of!k~ts; 

directors, and Assistants shall advise the Morutor of aii materi-alstep~ taJcen l!yth:e E)(ntess 
Canada Entities pursuant to this Ord.er, -and shall co-opera(e.fully With (h.'e Monitor hi the 

exercise of its' powers arrd discharge otits obliS.ationS' aji(l ptpvidethe· Mon.itor with ·.the. 

assistance that is necessary to enabl,e the.Mppjt9r to &P.1;:q~&tel:y. J:arry: out the Monitorts 

fimctions. 

25. TH IS COURT ORDERS that the Monitor? fa !tdditi.on to· its pres:~tibed .tignts and 

obligations under the CCA.A, is heret,ydi.tected a,nd empowered to: 

(a) monitor the Express C®a:da 'Entities' :reci::ipts and. disbursements; 
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(b) assist with. the Orderly Wi!.Id-down oftl1e .Busin~s ai'ld Qp~tations. of the Express 

Can!;idfl En'tities; 

( c), liais~ withAssistant~1.tQ t!Je ~M1c:nt teqµi~i:I,, with respect: to au matters.relatirrg to the: 

·Property, tn.e. Bµ$¢s$;, atid s_u¢h other matters a:s maybe relevant to -U1e proceedings· 

her~n:i 

(d) rq>ort to this Court at s.uch. times and intervals :as the Monitor may deem appropriate 

with respect to matters relating to the Property, the I3usiness, certain ,<;hared :ser:0.ces: 

prov1dedto·the AJ?plfoants :by Express U.S. du!ir.\g.fue Qrdt;:flY Wind-down and such 

nfher matterS ,air may-he relevant to ~t;: prot;ie:edings herei~ 

(!c!) advise the Appllcants· in their: de~~fopmetit of the Plru:i imd ruiy amendments to the 

flan; 

Ct) assi$t the,Appljc~n~ in their pre11~ration oflhefr cash flow statements and the 

dis~,etµfDation 9£othe.i;d'i;n!iricial information; 

(g) a$sist the A:pRli¢<W~, to. ih.e exten.t teq\Jired. by the Applicants, with: the holdin15 and 

a&11,ip}steting of.c.rt;uito)'s' or Sh!\tehciJders' me:effngs for voting on the Plan; 

(h) have· Ml an.d 'CQ!XipJ ete a<:cess,to J:ht J>topedyi in¢.Jtid.in.g .th~ pr.em is.es, ho.oh, records;. 

data,. Including ·~~ta)p. l'ileetromc: for:tn,, a.nd other finattoial documents .of the Express 

Carwda Entities, whetev'er located and to the. extent that is necessary to i!.dequate1y 

assess the E:xp:r:e:Ss Can~da Entities' husiness and :financial affair.s ot to perfottii its 

duties .arisfugun:der tliis Order; 

(i} oversee and· consult with the Express Canada Entiti'e\ any 1iquidatio1i agent,. and ariy 

Assistants: retained (includingbtokers ), to the extevt teqvited, with respect to any and 

all wind~do.w.n activities an:d/or any marketingqtsa.le of the Prope1iy and the 

Bu·siness or any parttheteof; 

(j) be at liberty to engage.independent le~al counsel or '$ti.ch 9th et persons, or utilize the. 

services of employees of it~ affilfotes, ·as the Mani Wt deems necessary or advisahie 
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respecting tlw exe.rciseo,t;its pt>wers. a:nd petfo.®anc~ pfhs obligations.under th.i's 

Order; 

(k) be at 1iq.<::rty to serve. as a: "foreign reptesentati vet qfthe Express Canada Entitles 1n 

miy proceefljqg ouuijde Canada; and 

{I) per:tonn such ·ofuerduties as .are reqµfred by this Order or by this Court from tnneto 

pine, 

16. THIS COURT .ORDER$ that the Monitor shall not take J?OSSessfon oftheFtoperly imd . 

. shall take no part whatsoe:ver ln the management or supervision .of.the man)lgeme.n.t ofth,t; 

l:Iusiness and sba.ll JJ.ot, bY fulfilling its oblie;ations hereunder; be t)eemed m fo1Ve taken or 

mainti\inro po'Ssession or control qflhe :aus_iness or Properj:y~ or any part thereof 

.27. THIS: COURT QRDERS, thR1n1othirtg h'w-efo contained shall require the. Monitor to 

occu!)y ortotak:e.controJ, care~ ¢:\:large, poss¢ssi@ Qr'r.n1.111Mement (sqparately andlor 

eollectively,. "Possessil;ill''):t>fa.l'.iY pf the. Property that might be environmentally contm;wnated,. 

might be· a. p9llufa,nt o.r a. cqn:fatnina,rtt1 ot might cau.se cir contribute le a spili,. discharg~1 relea~¢ 

or deposit of a s.Ubst.anc.e ;contrary to any fed.era], provinciai or othttr law res_pecti:n&. tl:l~ 
profoGtio~ conservafion, eriI1imcement, rem,edil'!tioj1 or rehabilitation of the environment or 
refating_ to :th,¢ ctiSposal:of waste or other contamination,foduding; withoi.jt)jmi:~t1ot\,. th..11: 

Canadian:Jf/t,.vi,;clnmentalProtection.Ar:t, tire bntano:Enviro.nmental Proi{;e(lqn,Jct; the Ontqti.o 

Water E.eso11.rcf!..s.Act, or the bntai.ib .Occupational i{ealikand Saftfj, 4.chma ;re_gµJ/l.tioiis 

fh¢reunder (the."iEn:rlronmental Legisfation''); provic:led however lh~t P.Qth'i'tigMrein shall 

exempt the. Monitor from-any dqty to repf>rt onnate dfaclosute' imposi::d by applicable 

Erivirqrnrtental. Legislation, The Mo·nitOi"shaH not,as a res.ult ofthls Order or anythlng dondn: 

p:urswmce oftbe Monitor's :duties and powers under this Order, be de-emerl fo l:>e i1:t Pos~¢ssion of 

any of theJ'toperty within the .meaning of any Environmental .Le~slatiou, tii.lleSS: iJjs aGtli1illy in 

possession. 

28, TI::US CODR,'I' ORDERS that the Monitor shall provfrle anycteditot of the Exp:re:s~ 

Canada Entities with infonnatfon proviued by the Express Canada Entjtjes ip i:e&p:onse J9. 

reasonabierequests forinformaflonmadein writing by such creai,totaddt¢ssed tothe·Monitor.. 

The Monitor shaU not have any tes:r:,011sjbility 0r liabiJitywith 'respect to the informafi'on 
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diSseminateq byit pursuant to this,:paragraph. In the cas.e ofintoni:lati.on thatthe Monitor has 

been advised by the.Express Canada :Entities :is-confidential, the Monitor sha11 nofJ)mV1de such. 

inforrnatiort. to creditors unless otherwise directed:by th1s Court or on such. terms as th;eMonitdr, 

and the-Express. Canada Entities may agree. 

·29~ TB'.lS COURT ORDIIRS·.that, in addition to the rights and protecti1;m11 affqrded tl;i:e 

Monitor 'Under the CCAA or as an officer ofthh,· Court, the fv.Ippitor ~ha:11 incur Y\P ]ialiil.ity err: 

obli1$athm a:s a :result of its appof~finen:t t>.t the can-ytng t1:ut:oft11e11tovlifons-b:rthi,i Otdet; 

in~Iuding; for gr¢ater .cerfairtty1: ;in the Monitor's c::apa:city a:s "for¢ig1tt(;J)r¢sentat!v.e'\ :Sav.:e and 

excepHor any grqss negligence or wilful misconduct on Hspart., N'Qthing, in this Ord~r sha1f 

derogate :from the. protections afforded the Monitor by the CCAA or any applicable ~ems}atiQn. 

·so, TI1IS CbD'RTOI<DERS that the Monitor, counsel to the Monitor and: counsel to the 

Ex.pres$ Canada Entities sha1i he paid their reasonable fees and rdisbursfflllent1l, iq eac}l, i;:~e a't 

their stilndard rates and chiu:ges, whether incurred .:prior to: onml:/sequent to, the44fo·ofthis OiXler, 

by the Express Can-ad a Ebtities as part. of.the costs ofthese :proce¢din&s, Th~ Bxp1i;'s~ C~ada 

En,frties .are 1W1;t':b,Y' auth~rj.ze4 ant:! dir'"cted tp pay th.~ l}.CCQ\ilits of llie MoniJot, cp)lp.sel for-the 
Monitor and. coµnsel for the Ex:pres$ C?nada Entities on I\ weekly b:asi~ :and, in ackiitfon,.the 

Express Clillada Entiti¢s· are: het¢b:Y' authorized: to pay to the Mon1tor, counsel to the Monitor; and 

coµnsel to the Express Canada Entities, retainers in the aggregate amount of $250,0.60. to. be held. 

by the~~ s.~fy for p4:y:inerit.oftheinespe¢fo,1efees and d1sburst:.ments.outsiancl1ng,from tiine 

to tip;ie:. 

'.? 1. 'flir$ COURT OlUlERS that the Monitor and frs fogai counsefs:li.iil pass their accounts 

fi.-om-fime to time, E!lld: for :this purpose. the acc:;ounts of the Monitor and its leg.al coun&eI ate, 

hereby referred to a judge. ofthe Commercial List of the Ontario Sµperj~t Court of Justic.!',. 

32. THIS COURT ORDERS that the Monitor, counsel to.the MonHot; and, ¢0:qn$el to tlie 

Express Canada Entities shall be entftled to the benefit bff:li1d are hereby gtaht~d a charge :(the 

"Adm.inistrFttion. Chatger'J on the l'toperty, wbich charge shaJJ .not exceed a1t aggregate amounf 

of $650,000, as security for theirprofes$idnal foes and disburs.ements incur.red at their respective 

s.tru1datd rates; both before and afterthe makin.,g of this Oroer inre~pt:ctofthese proceedings. 

The Administration. Charge shaiJ have the prior:i\y set but in paragraphs 33 and 3 5 hereo;f. 
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V A'.l,IDil'YANl> PIUOIUTY OF CHARGES CREATED 'ilY tms 01U>ER 

33. T~IS co_URT OROERS that the,p1iorilies oftM-Direttots··c;~arge.and th¢, 

Ad:rnfoistnition Charge, as between them; };Ji.all h¢ as follows: 

34, UUS C,QTJRT OltO.ER/3 that the filing; tegisttatioo,. cit pedectiomiftbe .Ad:miriistration 

Charge and theibfrectots; C.harge·(c::ollecfively, the:''Chargesr:j shaTI not b.e required; and that-.,.,. .. 

the Charges sha:Il be¥a1id and enforceabJe•for iill.purposes,,induding;as:a:gm~1span,y·ijght,title;or 

interest filed, registered, recorded or perfected su bseq:uen:t fo th'o/ Cb~g\:!S · co.ming-into ex:.iste1)c::e, 

notwhhstandJp;g-any such failure to file, register,- recox:<l Qt perfe¢t,. 

35. THIS COURT·ORDE~S that'-eath qftµe Adinini'.st):ati_pJ);~h)jtt~'aild theDirect_ots.• 

Charg~ shall consfimte Ji charge op the froperi;y 1JJ1d such Charges shall tank .. fo.,prfority lo all 

othetI;ecurity intei:_ests; tt:usJ:s, Jjens, charg~ anq encui:nbran~~; ¢J11ims ,~f ~ccure<i: cteditol'S~ 

statutory or ofuerwj$e:( co}lecti;vely, "Encum:l>r~,-ic~s:''); eMept 'for {ii) anf P¢t&on with a :properly. 

perfect(:d ptitc}1as~ i)'iqney ~e;9µrityfotetest Upder th¢·:Prt.~s.q11ql 1/rop,e_rty $.el;!-{rity;1fr:tf.Ontatlo) or 

any- other perso.nal ptop-erty registry system, or (b) any Person. who fa a ·~secured creditor" as 

defined in the CC.AA that has .not been served with noti'ce .ofthe aJ:)pifoa:tion fot this Ord.er; 

36. THI$: COURT ORDERS that except as o.therwise expr.essiy provided for herein, or as. 

ma)'be approved by this Court, the Express Canada Entities shall nq:t gt.ant any Enct1mbrap.~es 

over any Pioperty'lhat rank in priority to, ·or paripassu wifb,. ®:Yof):h~-Ai:lminfstr.-a,tfo.I:i C.hat$e 

cmd th.e Directors' Ch,arge, unless. the Express ~anada Entities aJso ol;'itaJn th..e pifot-W.i'.iWm 

corisy11f of the Monitor Md the beneficiarieS of the Adn:rin.i:stration Charge and th¢'.Dite.\;:tbts' 

Charge, or futthet· Qrd<',t of this Court. 

37. THIS COURTDRiJERS that tlleAd.miiiisttation Charge !ind the birectbrs' Charge sha1r 

JJot be rendet~d invalid t)r lmenfotceable and the rights and,remed1es o:ftnfl charge.es entfrled to 

the bem;;at of the Charge~ (collectfvely, the "Chargees"). shali not otherwise be-limited or 

impaired in any way by.( a) the. pend ency ofthese proceedfogs and the· decfarations of in$q}vency. 

made herein; {b) any appiication(s) for ·bankruptcy ordet(s)isstied pl:tr.suanJ tp. J?.IA, or any 
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barikmptcy order made pursuant. to such applications~: (c} the filin/$ ofci!ly as:sj}mme!lts for the 

general b_enefit of creditors made. pursuant to the BIA; {d) the p.rovis"i9ns ofai:(y federal or 

provincial statutes; or(e) any negative covenants, pr~hibition:13,ot Ptn,tenim.ilat'pt6v:i/:ifons with 

:respect to· borrowings, incurring·debt <>r the· cre·atit>:n. .qfEt.ic.µml:ir:~ct;$, (;gnfatn<:1d: in ar;.y e;x:isting 

loan d9cuipents,. lease; sublease; offer tO' le.ase or oth-er agreement(eollepdv~1y, art 

'•Agreement") which bmos frie E~ptess Cimada Entiffes; and notwfrhstand1ng any provision to 

the contrary in any Agreement: 

(a) the creation ofthe Charges shall notcreate or be.deemed to constitute a breach by tfa; 

Express Canada Entities of anyAf$l"eement (o wJ:uc:;h; it :is a ptµty; 

(b) .none of the, Chargees shall have any liability to ·any Person W.batsoevet'as a :res.ult-of 

an)'. breach ofany Agreement caused by or resuHhtg frpl'JJ U,:i~ cwati<l'n bfthe Cltarges{ 

and 

(ci) the payments made by-tl;le Bxprnss C@a:da· E:Ptities P\li'Sll,a.t,Mo Uris 0t.aer·and the 

graiiti11g,oftheChi:irg~S', db n.dtancl WilJ nofcoMtiM¢P,tef'.et~ii-pes, fraudt_1lerit 

~Qnveymces, transfers at wderv~l'ue,. oppressi-v~ conduc~ -0rother chailengeableqr 

· vojdr,1ble :transa¢ti'Qns 1mdet ~\Va_pplicable faw .. 

~8. T..I:HS C:()U){T OR.PERS that any Cha.tge created by fuis-Onfor QVetleases-1.::ffr.ea1 

propertyin Canada shall only be a Charge httM·Bxpress·Canada .Bntitiesi interestinsuch:reai 

property:leases. 

39. nns COURT ORDERS. that the Monitor shall (i) withou.t delay, publisb.in The Globe 

and Mail (National Edition) a notice containing the infonnarion prescribed 1µ1der the CC.AA, (ii) 

whhin five da;ys after the date of this Order, (A) make this Order :p\ibllely avaiJtble fu t_he manner· 

prescribed under the CCAA, (B) send or cause to be tent~ in the prescribed maf:mer, a. notice lo 

every knov,,11 qedito( v;,h9 has a tfaim against the Express Canada 'Entities of more :than $1 bob, 

and (C) prepare a Jlst. sbmviiig the Hamts ;;md add1°esses or those. creditors.and.the estimated 

amounts ofthose tlail11s, mid make it publicly available in the prescribed manner, all in 

·accordance with S.ectiofJ 23(l)fa) of the CCAA and the regulations made thereunder, ·provided 
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that the Mon1 tor shall not make·the claims, narnes and addresses of individuals who are creditor$ 

· publicly available; Ullless otherwise o:rdei:ed by the Court. 

40. THIS COURT ORDER$that any·empioyeeof'any.o:ftheExpress Canada Entities.that 

receives a notice Qfte~ination.:from any of the Express.Canada Entities by elecfronjc 

transmissi_on or electt9njc mail ~h~l be deemei:l tp :J)averncelv~ "S"Qeih t;i:oJi<:e. ofJent.iina:tion llt 

the time that the notice of terfnin:afion is sent 

4 I . TBIS cotrn:T ORDERS that the: E~SetVite :Ptoto;c;oLoJ the-Conu:nercial :List. (the 

"Guide'') is approvectand adop:ted by reference herein and, m tins proceed111g1 the: service. of 

documents made 1naccordarrc.ewith the Guide (whlc'h can be: found on: the ·commercial List 

website at: www.nnta:rio:courts:ca//scjipractice/pract1ce-directions/lbtonlo/eservjce-,con:_imerci"a1/)· 

shall :be vali_d -wid ~ffect,ive ·sezyice., Su.bject t9 .R1,de 17 :Qs this Ordermi.llU. cQn:StiMe ifn order f.oi; 

substi.futeo seryJce;: PlJf-1!).lzj,t tq1'):il~ lq.04~JI:1e:Ruie;:s,9fGiYilPfQt[d:1m1,-Sul;ij_ect tQ Rule 

J.01 t.IX d) pf t}Je Rules of{;.i':viJ 'ftoc;e;('.lµte· im1Jpara,gi;.aph.: ra offu.~ Gt!ii:le:? servfo~ of'.cfoc.l)lnertls' 

in accordance with the. Gufde:wit] be effectiv<l :Qrt tt/l.Ilstnfos1on. This Court.furtherorden, that :a 

Case W e:&site shall l)e estab1is.ti,e4 .ih accotdanc~ with the Gilide with U)e folfoWin_g l,JI{L;: 

www .a!varezandmarsaLcom/expresseanada{the'"M<>:r;i.itoi:; s Webslte0
). 

42. :rms· COURT ORDERS that if' the. service or distribuuon of documents fo .accordance . 

with the Guide is not· practica:hie, the 'Express Canada Ehn.ties and tlte:Monhor are .at Hb.erty to .. 
. serve or distribute this Oro er, any nth.er mateifals: and.order-s: 1n: these proceedings, any notices or 

other COJTespondence, 'by forwarding troe copies fhereofh::Y, pfe);Jafd ordfoacymai], COilriet, 

personal delivery or facsimiletransnrission to ihe Express Canada Enfiti:e;;'· ereditors.orotnet 

interestf:!d p,arties· at tJJelr respectjye addres~es a&. last ~bown: on tht'i recptds of)he Expres.s Capada. 

Entities ·and th&f any ,s.uch.se1-vice ot distribution by c@tiet, personal delivery or facsJrriHe 

transmission sMlf be deemeiho h~:rec.eived ort tl,ie n~~t QUSin!:!SS .day following the date of 

forwarding thernof; or lfsent ·by .ordfoary rna'il, .on the third business·day after mailing. 

43. THIS CODR't' ORDERS that the Express Canada .Entitiea and the Monitor and their 

counsel are at liberty to serve or di'stribnte this· Order; any other materials and orders as may be 

reasonably required in these. proceed1ngs; including any notices, or-other con-es:i:mndence, by 

forwarding true copies ihereof"by. .e)ectronic message to fhe EJtpress Ci!n'<ida Entities' creditors or 

other interested parties' and their advisoi"S. For greater cerlai:n:t:y, mi_y ~tlG)t distdoutit:i:n: or service. 

40

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



shall be deemtd to be in satisfactfonof aJegal orjudiciaf obllgatfon,. and notice requirements 

within the meaning of clause· S(:c} of the Electronfo Commerce Prafeciion Regulations, Reg. 

81000·2-175 (SOR/DORS). 

GENERAL 

44. THIS COURT ORl)'ERS tha:t the Express Canada Entities otthe Mqnitor may iTorn fone 

Lu time apply to thi.s CoU):1: fo:r advjce and dj:j:ec'tions in tl;tedischa,rge ofits powers and t:luties 

hereunderc 

45. TBIS: CO'Ultl' dRPERS rMt tiothmg in this. Or.def- sh~U prevenn:he Monitor from acting 

as. an. interim i::eceiver, a receiver, ar:eceiver and infina,ger, or a trustee in bankruptcy ofihe; 

Express Canada Entities'; the '.Business or the Prope1ty. 

46. · THlS COtrR.:T HEltEBY '.REQUESTS: the aid .and rec6gnitictn .of any court, tribunal, 

regulatory or adnrinfatra'tive.'b:ody havingj'urisdiction in Canada odn the lfaited States, to give 

effect to this Order anci Jo assistthe E:iq;iress Canada Entities, the:Monitor and the'irl.'espettiv.e 

agents in carrying ouUhe terms 6fthls Order. All courts,. tribtlhals,. ·re,gtilatory al)d ad1ninistriitiVe· 

ho.dies a:te her:eby re~pectfiJll;yxequl:)ste~ to m~e sµch or4e.rs·atip tQ J'ltoYj~e suqh; ~ssisJaMeto 
the Express· CaJ,1.ada Entities M:d to tbe Monit~t·~ an. offiGerof'this. C!D1,1rlr as may oene(>essaty 

pr desir(ibJ~ to give e.ff.¢,c;t. t_q this· Ord.e:i\ tq ira.iJt i;:epresentatiVt :stil'ttfs to fue Moniro;r fo:any 

fbre1gn· p:rqc~el;l.in,1t, .ot :to 'asjjstfu.e Expt;l:)ss C~t'\d.aJ~ntlti~ ~d tJlt· M.~rntor ru.1d tlieh: resM¢ti've 

agents in canying out tM ten)i&ti.fthis·otctet. 

4 7. THJS CQU:&T' ORDERS tl:iii.t e~ch oitl'i~ E;1tpress Cariiid!i Entitie~·. an{l the M onitot be at 

liberty and <is hereby atithorized .and em,pO:wered to apply to any comt, tnbunai, regulatory w 

administrative body; wherever located; for.the .. recogrufion ofthis :Order and for assistance in 

carrying out the te1ms ofthis Order. 

48. THIS COURT ORDERS that any interested party (including thi;:c Exptqs Canad:a Entities 

and the Mo11.itot) may apply to thi$ Cqurt to v'¥'j pr amencl. t)1is Ot9/:\r ai the comeback 1notlon 

scheduled for May 25, 2'017;.o'nn<;,.tless th_afi seven (7) calerrqar day:;.' rfO(iCe to ruwother party 

or parties ]jkely to b'e affectec! lWthe order sought or upo.n s-tiGh other notJce, if any, as this Court 

may order. 
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49. THIS COUR!ORDERS· that t!Jis Qrd¢1' ai)d afl of.itspr.ovisi.ons are effective as of 

I 2:01 a.1u .. Easterrt.Startdatcl/baylightTime on the date of this Order. 

fNTEREb A'J / IN$CRITA T:ORD.NTO 
ON/BOOKN.0: .. , ... 
LI;/ 'o;t\NS kE )1EGIS1'RE NO: 

MAY O 4,, 2'017 

·, .. 
A. Ari~mova 

B~istr1:J· 

42

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



:1:,-: 

IN THE MATTE& O;F Tftf.lCO}JPANJES"CREIJJTOI[SARRAN<JEMENTACT, 
R.S.C. I:985i c . .C-3o~ AS AMENDED 

AND IN TIIEMATIEROF· A.PLAN OF COMPROMISE OR.ARRANGEMENT 
OF EXPRESS 1!'~:aIOltAPJ?AREL CANADA INC. and EXPRESS 
CANA.DA GCGP,INC. . 

courtFikNo: cv-11:.117ss-.oocL 

ONTAJUO 
SUPE.lUOR COURT OF JUSTICE 

(COMMERCIAL LIST): 

PROCEEDING COMMENCED AT'TORONTO 

OSLER,lIOSKIN & lfARCOURT LI..P 
roo King Street West 
1 First.Ca:nadfaii.Place 
Suite 620:0, P:.O. Box 50 
Toronto-OJ'{ J.VISX lB8 

T:r:~CY. d. Sandler (L.SUC #: 32443N} 
J¢renty))acks (LSUC#:4l851R) 
W. D.avitl Rarikin (LSUC# 63261P) 

Tel.: 416362-2111 
:f,~: 4.1'6.:862,6666 

Lawyers for the Applicants, 
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TAB B



THIS IS EXHIBIT "B" 

TO THE AFFIDAVIT OF TODD PAINTER, 

SWORN BEFORE ME THIS 

23rd DAY OF MAY, 2017. 

State of Ohio 
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Court File No. 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN TiiE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC. and EXPRESS CANADA GC GP, INC. 

AFFIDAVIT OF TODD PAINTER 
(Sworn May 3, 2017) 

APPLICANTS 

I, Todd Painter, of the City of New Albany, in the State of Ohio, the President of the 

Applicants Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the 

"Applicants"), MAKE OATH AND SAY: 

1. This affidavit is made in support of an application by the Applicants for ~ Initial Order 

and. related relief under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as 

amended (the "CCAA"). Although the limited partnership Express Canada GC, LP ("Express 

Canada LP") is not an applicant in this proceeding, the Applicants seek to have a stay of 

proceedings and other benefits of an Initial Order under the CCAA extend to Express Canada 

LP, which is wholly owned by the Applicants and perfonns functions integral to the Applicants' 

business. Together, the Applicants and Express Canada LP are defined in this affidavit as the 

"Express Canada Entities". 
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2. I am currently the Vice President-International of Express, LLC ("Express U.S/'), the 

direct parent company of Express Fashion Apparel Canada Inc. and the indirect parent company 

of Express Canada GC GP, Inc. In my role, I have ultimate oversight of Express U.S.'s 

operations outside of the United States, which includes Canada. 1 am also the President and sole 

director of each of the Applicants, positions that !have held since April 20, 2017. :Prior to my 

appointment as President, since 2012, I served as Vice President of each of the Applicants and, 

prior to that, was Assistant Treasurer. As such, l have personal knowledge of the matters deposed 

to herein. Where I have relied on other sources for infonnation, I have so stated and I believe 

them to be true. In preparing this affidavit, I have also consulted with fonner members of the 

Applicants' boards of directors, senior management teams, senior management of certain of the 

Applicants' affiliated companies, and the Applicants' :financial and legal advisors. 

3. All references to monetary amounts in this affidavit are in Canadian dollars unless noted 

otherwise. 

4. This affidavit is organized into the following sections: 

A. Introduction......................... ............. ... . ... · ................................................................... 3 

B. 
(a) 

(b) 

C. 
D. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Corporate Structure ..........• , ............................... , .................. , ............................................. 9 

Express Fashion Apparel Canada Inc, ........................... , .............................................. 9 

Express Canada GC GP, Inc. and Express Canada GC, LP ....................................... 11 

Chief Place ofBusiness ..................................................... -............................................. 12 

The Business of the Applicants ...................................................................................... 12 

Canadian Apparel Retail Industry .............................................................................. 12 

Express Retail Business .............................................................................................. 13 

Leases and Retail Stores ............................................................................................. 13 

Merchandising and Sourcing ............................................. , .. : ..................................... 16 

Support Services of Express U.S ................................................................................ 19 

Intellectual Property ................................................................................................... 20 
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(g) Employees ............... , ............................... , ...................................... , .............. , ............ 21 

(h) Gift Cards .............................. · ..... · ......... · .................................................... · ........... 23 

(i) Suppliers............. . .. .. .... ....... ........ ........ . ............... .,...... ...... . . ........ ...... . ......... 25 

G) Banking and Cash Management Systems ................................. , ................................. 26 

E. Financial Position ofExpress Canada and Express CanJida GC ...... , ............................. 27 

(a) Assets .................................................... , ..................................................................... 27 

(b) Liabi1iti es ......................................................................................... · ............... · ......... 29 

( c) Stockholders' Equity ........ , ......................................................................................... 31 

(d) Earnings ................ , ............................................................. -.......................................... 32 

(e) Intercompany Balance ......... , ........ , .............................................................. , ................ 34 

(f) Secured Debt ............................................................................................................... 36 

(g) Other Stakeholders ...................................................................................................... 3 7 

F. Urgent Need for llelief ......................................................................................................... 38 

G. Relief Sought .................................................................................................................. 40. 

(a) Stay of Proceedings .... , ................................................................................................ 41 

(b) Proposed Monitor ....................................................................................................... 42 

( c) Administration Charge ............................. _ .................................................................. 42 

(d) Directors' and Officers' Protection .......................... , ................ , ................................ 43 

(e) C,ash Flow Forecast .................................. _ .............................................................. _. ..... 44 

(f) Payments During the CCAA Proceedings .................................................................. 44 

(g) Liquidation Consultant and Realization Process ........................................................ 45 

(h) Employee Retention Program ........................................................................................ 46 

H. Conclusion ........................................................................................... , ....... , ..... · .......... 48 

A. Introduction 

5. Express Fashion Apparel Canada Inc. ("Express Canada") operates 17 retail stores in 

premium malls in Ontario, Alberta, and British Columbia, selling apparel, accessories, and other 

products under the "EXPRESS" brand-name. As of January 28, 2017, Express, Inc., the indirect 

and ultimate parent of the Applicants, through its subsidiaries and affiliates, operated 656 stores 

across the United States, Canada and Puerto Rico, and had approximately 18,000 employees and 

approximately US$2.2 billion in annual sales. 
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6. Since entering the Cimadian marketplace in 2011, Express Canada has struggled to reach 

critical mass and achieve profitability. Brand awareness remains low among Canadian 

consumers, occupancy costs have been unsustainable relative to sales, and unfavourable 

exchange rates have put and continue to put an enonnous strain on the business. 

7. Express Canada has experienced losses during each year of operations, and the majority 

of its Canadian locations have posted losses each year; The only reason Express Canada has 

survived over the past six years is because of the significant financial and operational support of 

its U.S. parent, Express U.S. Without this support as described in greater detail below, the 

Express Canada Entities cannot continue operating. 

8. Express Canada's perfonnance in fiscal 2016 (its year end was January 28, Z017) 

declined significantly. Its sales .decreased by 9% in 2016, resulting in continued and increasingly 

negative cash flow. Its earnings before interest, taxes, depreciation, and amortization 

("EBITDA") for 2016 were negative $7.4 milliou, prior to taking into account accounting 

adjustments based on the transfer pricing policy discussed beJow. 

9. Since 2011, Express U.S. has absorbed most of Express Canada's cumulative losses 

through market support adjustments underits transfer pricing policy. In essence, Express Canada 

buys all of its inventory for resale from Express U.S. and relies on operational, management, and 

administrative services provided by Express U.S. To date, Express.Jl.S. has provided Express 

Canada with approximately $56.4 mi11ion in market support credits. This was in addition to 

Express U.S.'s approximately $30 million investment in Express Canada. 

10. Given Express Canada's poor financial performance and resulting negative cash flow, 

Express U.S. has determined, after considering all reasonably available options, that it is in the 
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best interests of its stakeholders fo discontinue further financial and operational support for 

Express Canada. As a result, Express Canada cannot continue as a going concern. Express 

Canada has accordingly determined that it must cease operations in Canada and as a result of 

such decision, is insolvent and is seeking protection from its creditors under the CCAA. 

11. Express Canada;s resolution to cease operations has resulted in events of default under: , 

each of the 17 leases to which Express Canada is a party ( collectively, the "Leases" and each; a 

"Lease"). These defaults have resulted in either the automatic acceleration of some or all rents 

due under the Leases or the ability of Express Canada's landlords (the "Landlords") to 

accelerate all rents due under the Leases. As a result, the claims of the Landlords under the 

Leases have crystalized. The remaining obligations over the tenn of the Leases are 

approximately $120 million. Even after taking into account the obligation of the Landlords to 

mitigate their damage claims, the aggregate amounts owing to the Landlords under these Leases 

far surpc1ss $5 million. Further, the crystalized Landlord claims, arising from Express Canada's 

decision to cease operations, together with the Express Canada Entities' other debts, exceed the 

realizable value of the Express Canada Entities' assets and the Express Canada Entities have 

insufficient funds to satisfy all such claims. The Express Canada Entities are ther:efore insolvent 

12. To wind down operations in a responsible, controlled and orderly manner, and to 

maximize value for its stakeholders, Express Canada requires the flexibility of the CCAA and 

breathing space from the exercise of creditor remedies, as it prepares to liquidate its remairiing 

inventory with assistance from a third-party professional liquidator and vacate its leased retail 

stores. 

13. An orderly wind down requires the involvement of many stakeholders and Court 

supervision. Express Canada, in consultation with Alvarez & Marsal Canada Jnc. (the "Proposed 
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Monitor"), has s1:;lected a professional third party liquidator (Merchant Retail Solutions OLd) 

(the "Liquid~tor") that it believes would assist in maximizing the potential proceeds from the 

sale of its remaining inventory and furniture, fixtures, and equipment. lf an Initial CC.AA Order 

is granted, the Applicants intend to promptly serve a motion seeking this Court's approval of an 

orderly Realization Process (as defined below) and of the selection of the Liquidator to assist 

with. this process. 

14. The liquidation professionals at the Liquidator advise, and I believe, that Express 

Canada's active participation in this orderly wind down process, along with the support of 

Express D.S., is essential to maximizing recoveries for the benefit of the stakeholders of the 

Express Canada Entities, as a whole. In tum, this engages: 

(a) Express Canada's employees, including the district manager, front-line sales 

associates and store managers, who have expertise in the operations of Express 

stores. Express Canada proposes to implement an employee retention program 

that would see them paid until June 15, 2017 and; for some employees, a small 

bonus; 

(b) Express Canada's landlords and other suppliers, such as its credit card processor, 

with whom Express Canada will need to engage during the critical window of 

time available for the realization of assets. To maximize recovery, Express 

Canada must complete the realization phase of this proceeding before the summer 

season (which is traditionally slow for Canadian apparel retailers), leaving it only 

a matter of weeks to complete the process. Express Canada will need to engage 

with the Landlords to understand their concems during the Realization Process, 

including in respect ofliquidation signage and store hours, with a view to arriving 
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at a consensual process that benefits the stakeholders of the Express Canada 

Entities, as a whole; and 

(c) Express U.S., which provides all back-office business and administrative support 

services. As set out above, without these services, Express Canada could not 

operate and would be forced to immediately shut down. to the detriment of its 

stakeholders. Express U.S. also owns all trademarks and other intellectual 

property ("IP") assodated with the "EXPRESS" brand-name, which Express 

Canada must licence to conduct its business. Th'tls, without Express U.S.'s 

agreement to continue providing critical services and licencing IP du:ring the wirt<;I 

down process, the Realization Process would be impeded and disorderly, 

15. Express U.S. has terminated its agreements with Express Canada for the provisipn of 

management services and IP, replacing them with shared-service and licencing agreements for 

the limited purposes of an orderly wind down. I am advised by senior management of Express 

U.S., a.J,1d believe, that Express U.S. wm only agree to continue providing these cnwial swvices 

a.J,1d licencing IP on the condition that the orderly wind down is supervised by the Qpurt in 

accorda.J,1ce with the CCAA. As the sole director of the Applicants, in consultation with my 

advisors, I have concluded that this Application under the CCAA and the proposed Initial Order 

is the best alternative that is available to the Express Canada Entities, wUI maximize realizations 

and will result in the best possible outcome for stakeholders in the circumstances. 

16. Previously, Express Canada implemented a number of strategies to avoid winding down 

its operations. Over the past few years, it has attempted to address the challenges of operating its 

business in Canada, including by approaching certain of the Landlords to reduce occupancy 

costs. Certain of the Landlords were supportive, and this initiative resulted in some rent relief. 
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However, despite the foregoing rent relief, Express Canada continued to operate. at a loss as it 

was not enough to overcome declining sales and unfavourable exchange rates ~ even when 

combined with Express Canada's strategic initiativies to improve operations, such ilR modifying 

merchandising, pricing, and promotional strategies, and investing in marketing and analytfos. 

17. Expriess Canada has subsequently explored other strategies to bril).g operath1g CQsts in line 

with sales, inch:1ding potentially seeking significantly larger rent reductions, variable rent 

structures based on future sales levels, and closing poorer p¢onning locations. None of these 

alternatives provide realistic solutions. Despite considerable effort, the business in Canada is no 

longer sustainable. 

18. AJ,, noted above, a significant contributor to the lack of viability of Express Canada's 

business is high operating costs, in particular, rent anq other payrnen~ to Lanqlprds. G~ven fbe 

p¢ormance of the Canadian stores, however, further rent reductions to bring the operating costs 

in line with sales are not considered to be commercially achievable. Express Canada's occupancy 

costs as a percentage of sales are trending in the range of 40% which.I understand is significantly 

higher than industry benchmarks and are unsustainable. This problem would only become worse

with time, as Express Canada's Leases provide for escalating rent payments over the remaining 

lease terms (approximately 4 % to 7 % years each). The magnitude of n;:nt reductions needed, 

considering the decreasing top-line sales, would simply not be realistic. 

19. Recently, in light of the poor operating results in fiscal 2016, Express U.S. and Express 

Canada again reviewed all potential options for the Canadian business. However, with the 

cumulative losses generated by the business, the unfavourable exchange rate, the poor retail 

climate in Canada, and unsustainable operating costs, it was determined that the only option is 

for Express Canada to wind down operations in each of its 1 7 Canadian retail stores. 
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20. The Liquidator has extensive experience in the Canadian.retail market and has worked 

cooperatively with Canadian landlords on numerous otller engagements to conduct orderly retail 

liquidations. However, each of Express Canada's Leases requires continuous operation in the 

leased premises and restricts any sort of liquidation sale. Express Canada has taken these 

restrictions into account in its decision to wind down operations;' however, the exercise of any 

contractual remedies by any of the Landlords without leave of the·Court, would affect the time~ 

sensitive Realization Process. Express Canada believes that the :flexibility of the CCAA and the 

assistance of this Court is required to provide a platform for a consen$ual resol11tion of any issues 

with the Landlords and to achieve maximum recoveries. 

21. In summary, the Express Canada Entities require a stay of proceedings and related relief 

under the CCAA in order to continue operating throughout the contemplated otdetly wind down 

and Realization Process. The stay will provide the Express Canada Entities with the flexibility to 

implement an orderly and responsible cessation of operations, with the ultimate. goal of 

developing a plan or arrangement for the benefit of all of their stakeholders, 

B. Corporate Structure 

(a) Express Fashion Apparel Canada Inc.' 

22. Express Canada is a New Brunswick corporation with its registered head office in Saint 

John, New Brunswick. As illustrated below, Express Canada is an indirect wholly-owned 

subsidiary of Express, Inc., a Delaware corporation traded on the New York Stock Exchange 

under the ticker symbol "EXPR". The solid lines show a direct parent-subsidiary relationship: 
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J;xpress, Inc. 
(Delaware) 

Express Topco 
LL~ (Delaware) 

Express 
Holdings, LLC 
{Delaware) 

Express Finance 
Corp. 

(Del.iware) 

Express Fashion 
App,m~i Canada Inc. 

(New l3runswick) 

Express Canada. GC 
99%LP GP, Inc. {New 

Brunswick) 

Express, LLC 
(Delaware) 

Express Fashion 
Logistics; LLC 
(Delaware) 

Express Fashion 
Operations, LLC 

(Delaware) 

Express GC, LLC 
{Ohio) 

23. Express Canada is 100% directly owned by Express U.S. (Express, LLC), a Delaware 

limited liability company. 

24. As stated above, l became a director of Express Canada on April 20, 2017 and I am 

currently the sole director. On April 20, 2017, the two then-current directors of Express Canada 

were removed from their positions. I am also currently the sole officer of Express Canada, 

holding the position of President since April 20, 2017. 
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25. Express Canada is the operating company in Canada and is the counterparty to the retail 

store Leases. As explained below, it Hc:ences the IP and purchases all of its merchandise for 

resale from its parent, Express D.S., a,nd conduqt$ the E~press retail operations in Canada. 

(b) Expres~ Cana~a GC GP, Inc .. and Express Canada GC, LP 

26. The Applicant1 Express Canada GC GP, Inc. ("Express Canada GC") is a New 

Brunswick corporation with its head office in Saint John, New Brunswick. As shown in the chart 

above, Express Canada GC is a direct subsidiary of Express Canada. Accordingly, Express 

Canada GC is also an indirect subsidiary of Express U.S. 

27. l became a director of Express Canada GC on April 20, 2017 and I am currently the sole 

director. On April 20, 2017, the two then-current directors of Express Canada GC were removed 

from their positions. I am alsQ currently the sole officer of Express Canada GC, holding the 

position of President since April 20, 2017. 

28. Express Canada GC is the general partner of Express Canada LP, a limited partnership 

existing under the laws of New Brunswick. As indicated m the chart above, Express Canada GC 

holds a 1 % interest in Express Canada LP, with the remaining 99% being held by Express 

Canada. 

29. As explained in more detail below, Express Canada LP issues Gift Cards (defmed below) 

that are redeemable for Express merchandise in Canadian stores and online. Express Canada LP 

is therefore integral to the operations of the Express Canada Entities. Express Canada LP is also 

party to certain of the agreements with third parties that distribute Gift Cards. 
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c. Chief Place of Business 

30. The chief place of business of the Applicants is Ontario. Although the Applicants' 

registered head offices are located in New Brunswick, 11 bf their 17 retail stbres are located in 

Ontario. Express Canada therefore has more retail stores and sales in Ontario than in any of the 

other provinces in ~hich it operates. Further, the majority of Express Canada's employees work 

in Ontario, and none in New Brunswick. 

D. The Business of the Applicants 

(a) Canadiim. Apparel Retail lndustry 

31. Canadian clothing and ac(::essories retail stores generated aggregate sales revenue of 

approi'{imately $31.4 billion i11 2016.1 The retail apparel industry is highly competitive, In 

Canada, Express Canada's major competitors incl'ude Banana Republic, The Gap, Aritzia, H&M, 

Zara, and Garage, among many others. 

32. The competitive retail industry in Canada has undergone significant changes in the past 

several years. This inclU(;les the entry of new retail concepts, the significant growth of on1ine 

shopping, and an increase in both the :frequency and level of discounts offered by retailers 

through promotions delivered to customers in-store and online. As a result of these changes, 

many Canadian retailers have experienced financial challenges and have discontinued their 

operations, including Costa Blanca, Jacob, Mexx Canada, Smart Set, Target Canada, and BCBG 

MaxAzria. 

Statistics Canada, Retail sales, by industry (unadjusted), online: http://www.statcan.gc.ca/tabJes-tableaux/sum
som/lO I /cstO 1/trad I 5a-eng.htm. 
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(b) Express Retail Business 

33. Express Canada opened its first stores in the Canadian marketplace :in 2011. Express 

Canada's retail stores sell pred<>minately·private label merchandise under the "EXP.RESS" label. 

34. Express Canada's.stores typically sell or carry the following categories of merchandise: 

(a) Apparel and accessories, including clothing and apparel for men and women, 

accessories, and shoes; and 

(b) Personal care products, including fragrances and certain cosmetic products. 

35. Express Canada does not operate a separate e-commerce website. Although Canadian 

customers can purch,ase merchandise from www.express.com, U.S.-based entities, not the 

Express Canada Entities, operate this website and conduct transactions with consumers ordering 

:from Canada. 

{c) Leases and Retail Stores 

(i) Store Formats and Locations 

36. The typical fonnat for Express Canada retail stores is a strategically located store in a 

premium mall or shopping centre. The average store size is approximately 8,900 square feet. 

57

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



- 14-

3 7. ~xpress Canada conducts business through 17 retail locations in Ontario, Alberta, and 

British Columbia. The followi11g chart sets out Express Canada's current store locations by 

geographical regioil; 

Province Number ofE:xpress 
Canada Locations 

Ontario 11 
.. 

Alberta 4 

British Columbia 2 

Total 17 

38. All of the Express Canada Entities' retail operations are conducted in leased facilities. A/3 

of'Ma,y I, 2017, Express Canada, th¢ lessee of all of the Leases, was to the best of its knowledge 

c:urrent cm all ofits lease obligations. 

3 9. The Leases for Express Canada's retail stores are generally for tenns of approximately I 0 

years, with between approximately 4 % and 7 % years remaining on their respective. terms. 

Express Canada generally does not have the option to extend or renew its Leases beyond thei( 

existing terms~ with the exception of the Lease in respect of the Express Canada store located in 

First Canadian Place, Toronto. This Lease contains the option for Express Canada to extend the 

Lease for one period of :five years past the current tenn of the Lease. 

(ii) Landlords 

40. Express Canada leases stores across Canada from third party landlords. Express Canada's 

Leases are generally with large retail landlords who own malls and shopping centres across 

Canada. 
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41. Tue legal entities that are Landlords vary within landlord groups, often because special 

purpose corporations within the landlord groups have title to real property leased to Express 

Canada. Express Canada's Leases can be organized among six landlord groups: 

Landlord Group Number of Exp:re~s 
Canada Locatio11s 

Brookfield 1 

Cadillac Fairview n 
Ivanhoe Cambridge 1 

Morguard 1 

Oxford Properties 2 

Triple Five 1 

Total 17 

(iii) Lease Provisions 

42. Typical of retail store leases in. Canada, many of the Leases contain provisions that 

impact Express Canada store operations, including: 

(a) Going-Out-of-Business Sale Restrictions: All of Express Canada's retail Leases 

contain restrictions that relate to going out of business sales in one form or 

another, including in most cases blanket prohibitions on "bankruptcy sales", 

"going out of business sales", "liquidation sales", and other similar tenns. 
~-----------

(b) Operating Covenants: All of Express Canada's retail Leases contain operating 

covenants that require Express Canada to continuously occupy and operate in the 

leased premises, with various levels of detail. Most Leases require Express 

Canada to continue to operate the entire leased premises. 
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(iv) Express U.S. Indemnities 

43. Nine of Express Canada's retail Leases are cllftently subject to fo.demnities granted by 

Express U.S. in favour of the applicable Landlord. At one time or another, Express U.S. provided 

indemnities for 14 of Express Canada's retail store l9cations. However, as of:May 1, 2017, the 

indemnities for five of the Leases had expired, with Express U.S. having no ongoing liability 

under those Leases after December 31, 2016. 

44. Eight of the remaining indemnities expire between January 31, 2022 and January 31, 

2025. Although these indemnities originally expired on December 31, 2016, they were extended 

and capped in maximum value in exchange for rent relief pursuant to certain tenant assistance 

agreement_s with the applicable Landlords. 

45. The final remaining indemnity is not capped and runs the entire tenn of the applicable 

Lease. 

46. Each of the nine unexpired indemnities contains provisions to the effect that Express 

U.S.'s obligations are not affected by the bankruptcy, winding down, or other creditors' 

proceedings in respect of Express Cana,da or the disclaimer of the applicable Lease. 

(d) Merchandising and Sourcing 

4'7. Express Canada sources merchandise for retail sale exclusively from Express U.S. Before 

it was terminated on May 3, 2017 (as discussed below), these transactions were governed by a 

purchasing agreement effective as of October 1, 2011 between Express U.S. and Express Canada 

("Purchasing Agreement"). Attached to my affidavit as Exhibit A is a copy of the Purchasing 

Agreement. Under this agreement, Express U.S. sourced and sold retail products to Express 
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Canada. Express Canada then purchased these proqttcts from Express U.S. in agreed quantities at 

Express U.S.'s original acquisition cost. 

48. Ex.press U.S. ships inventory to Express Canada multiple times each month, with legal 

title transferring when the merchandise leaves the Ohio shipping building destined for Canada; 

49. Express Canada has no direct third party merchandise suppliers, which significantly 

reduces the number of arm's length creditors of Express Canada. 

50. The prices charged by Ex.press U.S. to Express Canada for retail products provided to 

Express Canada under the Purchasing Agr!:lemel).t are calculated to provide Express Canada with 

an appropriate operating margin based on a transfer pricing study and Express U.S.'s transfer 

pricing policy last updated on October 31, 2016 (''Trnnsfer Pricing Policy"). Attached to my 

affidavit as Exhibit B is a copy of the Transfer Pricing Policy. The overall objective of the 

Transfer Pricing Policy is to price transactions between Express Canada and Express U.S. in 

accordance with the terms and conditionsthatare similar to those which would govem an film's 

length transaction. This analysis includes reviewing financial benchmark data for comparable 

third party companies to estimate the operating margins that an arm's length retailer (comparable 

to Express Canada's business) would expect to achieve. 

51. The intercompany transfer prices recorded for products sold to Express Canada are based 

on Express U.S.'s original acquisition cost. Monthly invoices are issued by Express U.S. to 

Express Canada (in an electronic format) to record the intercompany purchases. At month end, a 

market support adjustment, derived from Express U.S.'s transfer pricing policies, is recorded 

such that Express Canada achieves a targeted operating income of approximately 3% of 

sales. Because Express Canada has been operating at a loss since inception, the market support 

61

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



- 18 -

adjustment provides a benefit to Express Canada, significantly reducing the price it pays for 

inventory purchases and other services described below. That is, at the end of eac~ month, 

Express Canada's perfonnance is reviewed to determine.the extent of its losses. To compensate 

for such losses and to provide E:xpress Canada with the targeted operating income, Express U.S. 

applies the market support adjustment to effectively reduce the prices paid by Express Canada 

for inventory and other services. 

52. The monthly market support aujustments result in. Express U.S. generating consistent and 

growing losses on the sale of retail products and the provision of services to Express Canada. For 

the fiscal year ended January 28, 2017, Express Canada recejved the benefit of market support 

adjustments totalling approximately $12.8 million, effectively reducing its operating costs by this 

amount. Likewise, Express Canada received the benefit of adjustments of approximately $12.3 

million and $11.5 million in fiscal 2014 and fiscal 2015, respectively. 

53. Since establishing Express Canada in 2011, Express U.S. has provided a total of 

approximately $56.4 miHion in market support ?redits to Express Canada. This amount is in 

addition to Express U.S.'s investment in Express Canada of approximately $30 million. 

54. Effective May 3, 2017, Express Canada and Express U.S. agreed to tenninate the 

Purchasing Agreement. Express Canada does not intend to order any additional merchandise 

from Express U.S. during the CCAA :proceedings. It does intend to receive the product that has 

already left the Ohio shipping building as title has already transferred to Express Canada. 

55. Pursuant to the CCAA Services Agreement (as defined below), the Transfer Pricing 

Policy will cease to have effect as between Express U.S. and Express Canada as of May 3, 2017. 
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(e) Support Services ofExp:ress U.S. 

56. Express Canadais business is dependent on Express U.S. for administrative and business 

support services, including legal, accounting/:finance, internal audit, treasury, tax, insurance/risk 

management, infonnation technofogy (''IT"), store operations, procurement, real estate, 

marketing, and logistics services (collectively, "Shared Services"). Prior to May 3, 2017, 

Express U.S. provided these Shared Services from its head office in Ohio under a shared services 

agreement effective as of October 1, 2011 between Express U.S. and Express Canada (the 

"Services Agreement"). Without the Shared Services, the situation in the· Canadian business 

would be chaotic. Express Canada cannot operate or function witho1Jt the provision of the Shared 

Services from Express U.S. and, if the Shared Services were not provided, would be required to 

immediately cease operations. Attached to my affidavit as Exhibit C is a copy of the Services 

Agreement. 

57. Under the Transfer Pricing Policy described above, Express Canada remunerates Express 

U.S. for Shared Services provided under the Services Agreement at cost, invoiced quarterly. 

Express U.S. calculates the actual total Shared Services costs incurred each quarter: Actual costs 

are pooled enterprise wide at year-end, with estimates being used for interim quarters based on 

the previous year's costs, These costs for Shared Services cover, among other things, wages and 

benefits of empJoyees engaged in the performance of Shared Services, the costs of supervising 

the employees, and employees' insurance. The actual costs are allocated to Express Canada 

based on relevant factors, such as the number of stores, relative percentage of overall sales, and 

time studies. 
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58. For the fiscal yem- ending January 28, 2017, Express Canada jncu:rred. a total of 

approximately $1.1 million in fees for Shared Services. In the previous fiscal year, these service 

fees totalled approximately $ 1,5 million. 

59. On May 3, 2017, Express U.S. and Express Canada agreed to tenn:itlate the Servic¢s 

Agreement effective May 3, 2017. Express U.S. and the Express Canada Entities entered into a 

new administrative services agreement effective· May 3, 2017 (the "CCAA Services 

Agreement'') for Express U.S. to continue providing Shared Services solely for the purposes of 

effecting a,n orderly wind down as part of a CCAA proceeding. A copy of the CCAA, ):lervices 

Agrei;:rnent is attached to this affidavit as Exhibit D. 

60. Under the CCAA Services Agreement, the Express Canada Entities agreed to pay an 

arm's length fee to Express U.S. for the provision of Shared Services. It is anticipated that the 

total cost to Express Canada for the Shared Services during the orderly wind down will be 

approximately $200,000, plus certain costs for Canadian expenses paid for by Express U.S. As 

the Transfer Pricing Policy will no longer apply after the Applicants file this App]jc.i,tion under 

the CCAA, the market support adjustments described above will not continue to effectively 

reduce the costs of Shared Services to Express Canada. 

61. The CCAA Services· Agreement will only stay in effect for the duration of the CCAA 

-----p'""r ..... o.ceedings Express..JJ S woul~rovide these Shared Services to a thi .... rd..1--~--

party. 

(f) Intellectual Property 

62. All IP relating to the "EXPRESS" brand is owned by Express U.S. Pursuant to a licence 

agreement effective as of September 20, 2011 (the "Licence Agreement"), Express U.S. granted 
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Express Canada a non-exclusive right to use the "EXPRESS" name, trademarks, and copyrights, 

together with related advertising materials and other marketing IP (including, for example, a)J 

advertising, promotional materials, store layouts and designs, product designs and store sjgnage). 

Attached to my affidavit as Exhibit E is a copy of the Licence Agreement. 

63. Although the Licence Agreement provided for Express Canada to pay Express U.S. a 

royalty detennined in accordance with the applicable transfer pricing study, Express U.S. has in 

fact never charged Express Canada a royalty fee, as the Canadian retaU operations were vi~wed 

by Express U.S. as a start-up. The suspended royalty fee has not accrued as a debt ow4\g to 

Express U.S. and is not a liability of Express Canada. 

64. On May 3, 2017, Express U .$~ and Express Canada agreed to terminate the Licence 

Agreement effective Ma:y 3, 2017. Express U.S. and Express Canada entered into a new licence 

agreement effective as of May 3, 2017 (the "CCAA Licence Agreement'') for Express U.S. to 

grant Express Canada a royalty-free licence to use the essential IP for the duration, and limited 

purposes, of the wind down and realization process. A copy of the CCAA Licence Agreel'):lel;l.t is 

attached to this affidavit as Exhibit F. Express U.S. would not grant a roya}ty .. free licence to use 

its 1P to any third party. 

(g) Employees 

65. As of the April 28, 2017 pay date, Express Canada employed 56 full-time employees and 

283 part-time employees. A typical Express Canada store is staffed by 20 employees, with 

additional coverage during holidays and peak selling periods. The staff includes both full and 

part-time sales associates and store management (assistant managers, co-managers and store 

managers). With the exception of one district manager, all of Express Canada's employees are 
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store level employees. Sales associates report to and work under the supervision of the store 

management. The store managers oversee and are responsible for operations in their store, and 

report to the Express Canada district.manager. 

66. Store managers and the district manager are compensated through. b.ase salary .and both 

company paid and partially company paid benefits, unless they opt out. Other sales associates are 

paid hourly wages; :full time sales associates are also compensated with both company paid and 

partially company paid benefits, unless they opt out. In addition, store managers; co-managers, 

assistant managers, and the single district manager are eligible to receive bonuses ifrevenue and 

other certain targets are reached or exceeded, subject to the tenns and conditions of the bonus 

program(s). Express Canada reserved the right to change or update the bonus program(s) at any 

time. Given the current performance of the Canadian stores, there are no outstanding bonuses 

payable. As of the filing of this Application, all existing bonus programs available to employees 

of Express Canada have been terminate<;! and will be replaced by the employee retention program 

described in more detail below. 

67. There are no registered pension plans or stock option plans for the Express Canada's 

managers or other employees. The employees are non-unionized and there iS no collective 

agreement applicable to any of the retail store operations. 

-----=6~S~~A~s~of~A .... p~anada associates were.enrolled in the health benefits 

program providing supplemental medical, phmmacy, dental, life insurance, and disability 

programs. Express Canada has also established a group RRSP for employees who have 

completed at least one year of service (at least 1,000 hours worked in the year). Express Canada 

matches the first 4% that the employee saves of their eligible compensation through the program. 

As of May 1, 2017, only four Express Canada associates were enrolled in the group RRSP, 
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which had a balance of $70,216 administered by Desjardins financial Security Life Assurance 

Company. During the orderly wind down, Express Canada proposes to continue matching the 

participating employees' RR.SP contributions. 

69. Employees enrolled in the group RRSP are given the optiortunderthe plan to: (1) ftapiifer 

their plan to a registered pension plan; {2) transfer their plan to an individnal :RR.SP; or (3) 

receive plan contributions plus any investment earnings in cash, subjectto any withholding taxes 

(except for locked~in contributions and investment earnings tnmsferred from aregistered pension 

plan, which cannot be paid in cash, but which must be transfe.ired pursuant to applicable laws). 

Express Canada intends to assist the associates participating in the group RRS:P in dealing with 

their investments as part of these proceedings. 

70. Express Canada employees are also eligible to receive discounts on purchases of Express 

merchandise, subject to the terms and conditions of the employee discount policy. During the 

orderly wind down, Express Canada proposes to continue the employee discount policy for a 

period of time. 

71. Express Canada's payroll is processed by Express U.S., with Canadian withholding taxes 

and benefits being processed by Ceridian Canada Ltd. For 2016, Express Canada's average 

biweekly payroll was approximately $218,000 (or $5.7 million annually). None of Express 

----~C=anad-.a~s_rniployees ar_~Jrid or employed by Express U.S., or any other U.S. based entity. 

(h) Gift Cards 

72. Express Canada customers can purchase gift cards ("Gift Cards") to be redeemed for 

merchandise in Express Canada stores (that is, only in brick-and-mortar Express stores located in 

Canada) or through the e-commerce website at www.express.com. 

67

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



-24-

73. · Gift Cards sold in Canada were generally issued by Express Canada LP and are sold in 

Express Canada stores and through third party gift card sellers in Canada, including InComm 

Canada Prepaid, Inc. ("InComm"), CardSwap Inc., and National Giff Card Corp. As of April 1, 

2017, the Express Canada Entities had an approximately $423,000 liability for outstanding Gift 

Cards (with approximately $370,000 of that liability being that ofExp:ress Canada. LP,. and with 

the remaining $53,000 liability being that of Express Canada), As Express Canada receives the 

proceeds from the sale of Gift Cards, it owes a payable to Express Canada: LP of $377,000, 

although Express Canada is insolvent. These are the only assets and liabilities of Express Canada 

LP, making it insolvent. I understand that the Applicant Express Canada GC, as the general 

partner of Express Canada LP, is ultimately liable for the obligations of Express Canada LP. 

Express Canada GC has no material assets and is therefore also insolvent. 

74. The largest distributor of Gift Cards is InComm, although it has not ordered any new Gift 

Cards for dis1ributi.on through its kiosks since 2015. The Gift Cards that InComm <listributes are 

inactive until they are sold to customers. When such a Gift Card is sold, the card is iictivated and 

a percentage of the sale proceeds is retained by In Comm, wjth the balance of the sale proceeds 

paid to Express Canada. Before the Gift Card fa activated, it does notrepresent a liability for any 

of the Express Canada Entities. 

75. The other third party gjft card sellers in Canada distribute pre-activated Gift Cards. 

However, less than $2,000 is outstanding for Gift Cards sold through these other gift card sellers. 

76. It is proposed in the Initial Order that outstanding Gift Cards will be honoured by Express 

Canada in the ordinary course at its retail locations but that further Gift Cards would not be sold 

or activated. Express Canada intends to direct its third party service provider responsible for 

activating Gift Cards to cease doing so as of the filing of this Application. This will not affect 
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outstanding Gift Cards. In the view of Express Canada. and the Liquidator, honouring 

outstanding Gift Cards will promote goodwill among customers during the orderly wind down 

and will assist in maximizing value for stakeholders as a wliole by, among other factors, 

attracting customers to the Canadian retail stores. For similar reasons, it is proposed in the Initial 

Order that existing retu1n policies for merchandise purchased prior to this Application be 

honoured during the wind down. 

(i) Suppliers 

77. As noted, Express Canada has no third piµty inventory suppliers (all inventory is 

purchased from Express U.S.) and therefore has a much ·smaller creditor profile than other 

retailers who purchase their inventory directly from third party suppliers. 

78. Certain logistics services are supplied to Express Canada by Mast Logistics Services, Inc. 

("Mast"). However, Mast contracts direcfly with Express U.S. and not Express Canada for the 

provision of Canadian logistics services. These logistics services are included in the Shared 

Services that Express U.S. provides to Express Canada. 

79. Since September 2016, all of Express Canada's credit and debit card transactions have 

been processed exclusively by Bank of America Merchant Services ("BAMS"). Express Canada 

relies on the services of BAMS to operate, as it would otherwise be unable to accept credit and 

debit cards in its retail stores. It is therefore proposed that the services provided by BAMS be 

continued under the protections in the proposed Initial Order and that BAMS be unaffected by 

any Plan filed by the Applicants in the CCAA proceedings. 

80. ,Express Canada retail stores are also supplied with essential utilities (e.g., water, fuel and 

electricity), at Express Canada's expense, which, depending on the terms of the particular Lease, 
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may be paid to the Landlord at first instance. The continuous provision of these utilities is 

essential to operations. 

0) Banking and Cash Management Systems 

81. Express Canada maintains a centralized c;ish management system which is administered 

by Express U.S. from the Columbus, Ohio head office to collect, transfer, and disburse funds 

generated by the operations of Express Canada (the "Cash Management System"). 

82. Express Canada is wholly dependent upon £)(press U.S. for all treasury~ banking and 

related services that are provided by Express U.S. 

83. Express Canada has eight bank accounts, each mafotained at Fifth Third Batlle. Secured 

receipts and debit/credit card receipts are deposited into separate deposit accounts on a daily 

basis. These deposit accounts are zero balance Canadian . dollar ac.counts and funds are 

transferred electronically on a daily basis into a single master account (the ''Canadian Master 

Account"). 

84. Express Canada maintains five disbursement accounts that process all outgoing wires, 

Automatic Clearing House (ACH) and cheque payments for disbursements to landlords, vendors, 

employees, Express U.S. for inventory purchases and intercompany charges, and for taxes. These 

______ d_is_b_urs_e_m_e_n_t _ac_c_o_u_n_ts_ar_e_fu_n_d_e_d_b_.yc_th_e_C_an_a_di_' an_M_as_te_r_A_c_c_o_u_n_t. _____________ ···--·---

85. Express Canada provides a credit card to the Canadian district manager (the ''Credit 

Card'') primarily for travel, store, and other miscellaneous expenses. Express Canada estimates 

that, on average, approximately $1,800 is charged to the Credit Card on a monthly basis and that, 

as of April 27, 201 7, approximately $1,200 was accrued and unpaid under the Credit Carel 
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86. Express U.S.'s Cash Co:mnrltteemeets on a regular basis to monitor, among other things, 

the cash needs of Express Canada. In addition, Express U.S.'s Financial Planning and Analysis 

department provides forecasts of inc9me aI).d expenses fur E)IJ)ress Canada to assist with the 

evaluation of available cash for the year. 

E. Financial Position of Express Canada and Express Canada GC 

87. As a publicly traded company, Express, fuc. files consolidated financial statements with 

the U.S. Securities and Exchange Commission. These financial statements include the 

consolidated results of operations in the U.S., Canada, and other regional markets. A copy of 

Express, Jnc.'s audited financial statements as of January 28; 2017 is attached as Exhibit G to 

this affidavit. 

88. Express U.S. prepares stand-alone balance sheets for Express Canada's operations, a 

copy of which as at April l, 2017 is attached as Exhibit II to this affidavit. These balance sheets 

reflect the consolidated :financial position of all of the Express Canada Entities and have not been 

audited. Certain information contained in these unaudited balance sheets is summarized below. 

(a) Assets 

89. As at April l, 2017, the Express Canada Entities had combined total assets with a book 

value of $28,631,726.69, consisting of $21,147,585.64 in current assets and $7,484,141.05 in 

long-term assets. 

90. The Express Canada Entities' asset position reflects that, in the past 12 months, Express 

Canada paid approximately $18.1 million to Express U.S. to reduce or pay off intercompany 

balances, including payments in respect of past inventory purchases and for the provision of 
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Shared Services by Express U.S., net of the benefits received thrbugh the; Transfer Pricing 

Policy. These intercompany balances are described more fully belbw. 

(i) Current Assets 

91. As at April 1, i011, the Express Ca;nada Entities' current ~sets consisted of the 

following: 

( a) Cash 'and cash equivalents - $13,796,404.68 

(b) Net receiVables ...... $279,152.59; reflecting receivables related to HST/GST 

payments. 

(c) Inventories -$5,434,591,72, reflecting the actual cost of the inventory acquired 

from Express U.S. As discussed above, owing to the market support adjustments, 

the amounts that Express Canada paid for this inventory were ultimately 

substantially less~ 

(d) Prepaid rent-$1,393,461.63, reflecting amounts for April rent As April rent had 

not yet been expensed, a corresponding account payable was booked as a liability. 

(e) Other current assets - $243,975.02; including other prepaid amounts, such as, 

prepaid insurance and amounts paid for marketing services. 

92. The majority of the Express Canada Entities' current assets are therefore comprised of 

cash and cash equivalents and inventories. 
\ 
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(ii) Non ... c11rrent Assets 

93. As at April 1, 2017, the Express Canada .Entities' non-current assets consisted of the 

following: 

(a) Property and equipment - approximately ·$7.5 million, reflecting the depreciated 

book value of fixed assets and :futniture in Express Canada's retail stores. These 

assets were generally acquired through Express U.S.'s approximately $30 million 

investment in Express Canada, described below under Shareholder's Equity. The 

assets have subsequently depreciated in value, as reflected in the books and 

records of Express Canada. 

(b) Other non-current assets - $7,200.00 

94. Given the Transfer Pricing Policy, Express Canada had no tax losses to create a deferred 

tax asset. Given the Licence Agreement aild the fact that 1P in the "EXPRESS" brand is owned 

by Express U.S., Express Canada has no non~current assets or goodwill related to tradenames or 

trademarks .. 

(b) Liabilities 

95. As at April 1, 2017, the Express Canada Entities' total liabilities were approximately 

$1 l,9Uf,759.34, consisting of current habthbes of $2,094,635.59 and long-term habihhes of 

$9,824,123.75. These liabilities as at April 1, 2017 did not reflect the contingent claims of 

Landlords for future rent payments for the remaining terms of the Leases, which have 

crystallized by Express Canada's decision to cease operations and corporate actions taken in 

connection with such decision. 
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(i) Current Liabilities 

96. As at April 1, 2017, the Express Canada Entities' current liabilities included: 

(a) Accounts payable - $1,377. 719.56, including the corresponding accounts payable 

for pre .. paid rent (discussed above) (approximately $1.1 million of the total 

accounts payable) and amounts owing to other third party trade creditors 

(approximately $300,000 of the total payables). 

(b) Deferredrevenue-$423,008.59, reflecting the amount of outstanding Gift Cards. 

(c) Accrued expenses and other liabilities - $1,021,643.27, consisting of amounts 

accrued in respect of sales taxes, salary and vacation pay, artd other third party 

trade creditors. 

(d) lnte.rcompany liabilities - ($727,735.83), reflecting a balance owing by Express 

U.S. to Express Canada (given th.e timing of intercompany transfers &nd 

adjustments). This intercompany balance is described more fully below; 

(ii) Long-Term Liabilities 

97. As at April 1, 2017, the Express Canada Entities' long-term liabilities included deferred 

lease credits of$9,824,123.75, comprised of two Jong-tenn liabilities: 
---- ··------·-··· -------------------

(a) Tenant Allowances - Approximately $3 million, reflecting allowances received 

from Landlords to support leasehold improvements (e.g., renovations), received at 

the beginning of the lease term and amortized over the life of the Lease. 

Approximately $3 million of these allowances have not yet been amortized. 
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(b) Straight Line Rent Accrual - Approximately $6.9 million, reflecting the 

accounting treatment of Express Canada's Leases, given that the rent payments 

escalate over time. For Leases of this nature, generally acc,epted accounting 

principles require Express Canada to calculate the average rent payment over the 

life of the Lease and to record Lease expenses consistently on that basis (i.e., 

based on the average, rather than the actual cash rental payments, which increase 

over time). Based on this accounting treatment, in the early years of the Lease, the 

tenant accrues expenses that are higher than the actual cash payments (resulting in 

a cash advantage). However, the inverse is true for later periods, as the actual cash 

rent payments exceed the accrued rent expense. Generally accepted accounting 

principles require the tenant to record the benefit accrued in the early years as a 

long-tenn liability. This is common within the retail industry generally. 

98, As set out above, i1S the sole director of Express Ca.tl;ada, in consultation with my 

advisors, I resolved on May 3, 2017 to cease operations and wind down the business. The 

realizable value of Express Canada's assets is insufficient to satisfy the clai1rt1> ofthe Landlords, 

resulting frotn the cessation of operation, under their respective Leases, even fl.fter taking into 

account the mitigation obligation of the Landlords. Express Canada him insufficient financial 

resources to satisfy all such Landlord obligations. Accordingly, Express Canada is insolvent. As 

------nn""'otetl-abovc, Express Canada--L~~ntl.y insolvmt given 

Express Canada LP's Gift Card liability. 

(c) Stockholders' Equity 

99. As at April 1, 2017, the stockholders' equity in respect of tjle Express Canada Entities 

was $16,712,967.35, consisting of the following: 
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(a) Additional Paid in Capital - $29,563,661.26, reflecting Express U.S.'s 

investment in Express Canada. Although this investment was originally a debt 

owing by Express Canada to Express U.S., the debt was equitized on May 5, 

2014. That is, Express U.S.'s inves1ment became an equity investment (paid in 

capital) in Express Canada rather than a debt claim. This amount stays constant 

year-to-year on the Express Canada Entities' balance sheet. 

(b) Accumulated other comprehensive income -($1,138.56) 

(c) Retained earnings - ($12,849,55535), reflecting Express Canada's accumulated 

losses after taking into account the market support adjustment from Ex.press D.S. 

Even though Express U.S. makes adjustments to ens1,1te that Express Canada 

generates operating profits of3%, Express Canada may still incur a net loss due to 

additional costs, such as asset impairments. Importantly, Express Canada has had 

to talce impainnents reflecting that certain of its stores are nQt viable. As a result, 

the retained earnings of the Express Canada Entities are negative notwithstanding 

the financial support of Express U.S. 

100. Express U.S. 's losses from the expansion
1 
into Canada are much higher than the negative 

retained eamings entry on the balance sheet. Factoring out the market support adjustments 

-----t-wJ-J-HW,;;...v-w·I.Jcl,-l·nto-the..retamed-eamiug.s-.entry), the retained earnings wonld reflect additional----

Iosses of approximately $56.4 million. 

· (d) Ea.rnings 

1 OI. Since 2011, Express Canada has experienced yearly losses across the majority of its now 

1 7 Canadian locations. 

-----· ---------------------------
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102. For the fiscal year ended January 28, 2017, Express Canada ~enerated revenue of $45 

million, or approximately $295 per square foot of leased premises. These results lag behind 

Express U.S.' s operations and are insufficient to absorb Express Canada's occupancy costs. 

103. Reflecting Express Canada's high occupancy costs (described.in more detail below), its 

EBITDA in 20]6 was negative $7.4 million prior to taking into account the market support 

adjustments. These negative earnings take into account the straight-line impact of the short tenn 

rent concessions, discussed above, from certain Landlords. Without these concessions, EBITDA 

would have been even more unfavourable. 

104. Most of Express Canada's losses are absorbed by Express U.S. on a monthly basis 

through the market support adjustments. As noted above, the Transfer Pricing Policy provides 

that Express U.S. sells inventory to Express Canada to maintain the latter's operating margin, the 

result being that Express Canada is able to purchase inventory from Express U.S. at significantly 

discounted prices. Thus, although the Express Canada Entities' balance sheets on their face 

reflect positive earnings for some years, this is because the losses have already been absorbed by 

Express U.S. through the pricing of inventory transfers. As Express U.S. has resolved to 

discontinue supporting Express Canada's losses, Express Canada cannot continue qperating. As 

also noted above, notwithstanding Express U.S. absorbing most of the losses, Express Canada 

has still accumulated negative earnings exceeding $12 million, 

105. Of all of the 17 retail stores, only one Express Canada store generated positive EBITDA 

in 2016 in a nominal amount. Although certain stores' sales showed improvements in 2015, sales 

declined approximately 9% in 2016, resulting in increasingly negative ~sh flow. 
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106. Express Canada's gross occupancy costs are crurehtly trending in the range of 40% of its 

revenue which is significantly higher than industry benchmarks. As Express Canada's Leases 

p:rovide for escalating relit payments, these unsustainable :ratios would likely only worsen with 

time. This cost structure cannot be brought into sustain.able levels with the sorts of temporary 

rent concessions that certain of the Landlords have p:reviously been wil1ing to offer. The 

magnitude of rent reductions that would be required to make Express Canada sustainable are not 

practical or realistic for either the Landlords or Express Canada. 

107. The continued appreciation of the U.S. dollar relative to the Canadian dollar has added 

significant strain on the business. All of Express Canada's inventories are purchased .in U.S. 

doµars, with merchandise necessarily being priced in stores competitively in Canadian dollars. 

Accordingly, given the weakness of the Canadian dollar,Express Canada (or Express U.S., to the 

extent it absorbs the loss) must pay relatively more for its.inventory which is purchased in U.S. 

dollars, negatively impacting its profit margin. 

108. Additionally, softness in the westem Canadian market due to declining energy prices and 

the corresponding impact on consumer spending has depressed Express Canada's sales in this 

region. 

(e) Intercompany Balance 

109. As of April l, 2017, there was an intercompany balance of $727,735.83 owing by 

Express U.S. to Express Canada. However, the amolUlts owing either to/by Express Canada 

from/to Express U.S. depend on the timing of payments and the application of transfer pricing. 

adjustments. At other times, Express Canada owes amounts to Express U.S. To the best ofmy 

knowledge, as of today's date, the April 1, 2017 intercompany balance will have reversed, such 
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that Express Canada is now in a net debtor position with respect to Express U.S. Express 

Canada, in consultation with the Proposed Monitor, is in the process of reconciling the 

intercompany balance. If appointed as the monitor, the Proposed Monitor will provide an 

updated balance to the Court in a post-filing report. 

110. At any given time, the intercompany balance reflects unpaid amounts due from Express 

Canada to Express U.S,, such as amounts owing for inventory and Shared Services, and other 

adjustments to rei111burse Express u~s. where it has undertaken costs on behalf of Express 

Canada (e.g., insurance or other amounts paid for Express Canada's benefit). The intercompany 

balance also reflects the market support adjustments in favour of Express Canada (which 

effectively reduced the amounts Express Canada owes to Express U.S. for inventory and Shared 

Services). 

111. Express Canada incurs interest on the intercompany balance when net amounts are owing 

to Express U,S.> and it earns interest on the balance when amounts are owed by Express U.S. In 

either case, interest is recorded quarterly in arrears based on an interest rate of 0.96% per annum. 

112. Throughout the 2016 calendar year, the intercompany balance reflected a net balance 

owing by Express Canada to Express U.S. (i.e., it reflected a debt of Express Canada). Although 

Express Canada made periodic payments (totalling $11 million) against this debt over the course 

of the 2016 calendar year to Express U.S., the balance owing to Express U.S. had increased by 

the end of the year (largely due to Express Canada's continued acquisition of inventory and its 

use of Shared Services). As of December 31, 2016, Express Canada owed Express U.S. a net 

liability of approximately $9.6 million. 
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113. In early January, 2017, Express Canada fully discharged this liability to Express U.S. by 

making a cash payment exactly equal to the balance owing as of December 31, 2016. Express 

Canada had sufficient cash resources to make. this payment. 

114. Following this payment, in Janµary, 2017, intercbmpany adjustments reversed the 

balance between Express Canada and Express u:s., with Express U.S. becoming the debtor. In 

particular, Express U.S. continued to apply in Express Canada's favour the market support 

adjustments (reducing the purchase price of inventory and services sold to Express Canada) and 

other adjustments (including because Express Canada had overpaid for Shared Services fees in 

2016 based onestirnates). 

115. From the end of January, 2017 to the end of March, 2017, the intercompany balance had 

been· owing from Express U.S. to Express Canada. Howev~r; the balance in favour of Express 

Canada was reduced each month since the end of January, 2017, given that Express Canada 

continued to purchase inventory from Express U.S. and to utilize Shared Services for which fees 

were owing to Express D.S. These ammmts were set off against the balance owing to Express 

Canada. As noted above, to the best of my knowledge, the intercompany balance will have 

reversed as of today's date, such that Express Canada currently owes a debt to Express U.S. 

(f) Secured Debt 

116. The only creditor that holds general security over the assets of Express Canada is Express 

U.S. There are no secured creditors of any of the other Express Canada Entities. PPSA search 

results for Ontario, Alberta, British Columbia, and New Brunswick are attached as Exhibit!. 

117. Under a General Security Agreement dated as of January 5, 2017 (the "GSA"), Express· 

Canada granted to Express U.S. a general security interest over substantially a1J of its Property 
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and assets. Attached to my affidavit as Exhibit J is a copy of the GSA. The GSA secures any 

amounts owing from time to time by Express Canada to Express U.S .• arising after January 5, 

2017, inclµding all future amounts owing under the Purchasing Agreement, the Services 

Agreement, and the License Agreement. 

118. The GSA was entered into while Express U.S. and Express Canada were considering all 

options for the future of Express Canada. Express U.S. had already invested substantial amounts 

in Express Canada, and the performance of the Canadian business continued to deteriorate; ln 

this context, and as part of the broader consideration of options, Express U.S. advised Express 

Cmtada that it required security in order for Express U.S. to continue to provide products and 

services to Express Canada under the Purchasing Agreement, the Services Agreement, and the 

License Agreement. Express Canada also provided the security in consideration for Express D.S. 

providirtg further accommodations, loans and extensions of credit under these agreements. 

119. From January 5, 2017, when the GSA was entered into, until April 1, 2017, Express 

Canada accumulated an approximately $875,000 payable owing to Express U.S. (which was 

secured under the GSA); This was offset by a receivable of approximately $1.6 million owing to 

Express Canada by Express U.S., leaving the intercompany balance of $727,735.83 owing to 

Express Canada. As noted above, I understand that the intercompany balance has reversed as of 

today's date, such that Express U.S. is now a secured creditor of Express Canada. 

(g) Other Stakeholders 

120. As of April 30, 2017, there were no outstanding litigation claims against the Express 

Canada Entities. 
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121. Express Cap.ada expects the Landlords to be a significant component of the creditor body. 

Trade claims by Express Canada's other suppliers are expected to be less than $1 million. 

F. Urgent Need for Relief 

122. As described above, Express U.S. has provided Express Canada with approximately 

$56.4 million in market support payments to support the expansion into Canada since 2011, in 

addition to its approximately $30 million investment However, after considering all reasonable 

alternatives, Express U.S. has detennined that it will no longer invest resources in the Express 

Canada Entities and it will no longer support the continued operations of Express Canada at a 

loss. 

123. In the past few years, Express Canada, with the assistance of Express U.S., has attempted 

to address its operating challenges, including by undertaking numerous strategic initiatives 

focused on improving profitability, including approaching the Landlords to reduce occupancy 

costs. For example, as a result of certain tenant assistance agreements discussed above, Exptess 

Canada was able to generate approximately $3 million in annual cash savings for two years. 

However; certain of the other Landlords did not provide any relief. 

124. As set out above, Express Canada has explored other strategies to reduce occupancy 

costs, including the possibility of larger, more pennanent rent reductions, possible variable rent 

structures based on future sales, and closures of poorer perfonning locations. However, none of 

these potential strategies are achievable or practical. 

125. In addition to reducing occupancy costs, Express Canada, with the assistance of Express 

U.S., implemented a number of operational improvement initiatives, including: (1) modifications 

to merchandising strategies, pricing, and promotional strategies; (2) investments in marketing, 
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IT, analyticsj and brand Sl.lrveys; and (3) various other programs in an attempt to increase brand 

awareness and boost top line performance. 

126. However, the temporary rent relief mid Express Canada's operational initiatives have not 

been enough to compensate for declining sales and unsustainable occupancy costs relative to 

sales. Further, the temporary rent relief has not been enough to compensate for the unfavottrable 

foreign exchange on inventory purchases. As Express U.S. purchases inventory in U.S. dollars 

and Express Canada sells it in Canadian dollars, the unfavourable exchange rates put strain on 

this business model. 

127. Following a thorough review of Express Canada's poor performance and negative cash 

flow, and after the careful consideration of all options, I am infonned by senior management of 

Express U.S. that the board of managers detennined on May 3, 2017 that, in its business 

judgment, it is Jn the best interests of its business to discontinue its support of Ex.press Canada 

and to focus instead on other regional markets. 

128. Due to ifs operational and financial dependence on Express U.S., Express Canada .cannbt 

continue operations without the full support of Express U.S, including a licence to use Express 

U.S. 's IP relating to the "EXPRESS" brand name. As that support is no longer available, Express 

Canada has no choice but to cease operations in Canada and to conduct an immediate orderly and 

-----.wre""s""p...,onsihle..wind down of opei::ations...fm:.the.henefit of its stakehold-e.ers~--------------

129. As set out above, the corporate actions of Express Canada, including the resolution to 

cease operations, have resulted in events of default under each of the Leases, which events of 

default have in tum, resulted in either the automatic acceleration of some or all rents due under 

the Leases or the ability of the Landlords to accelerate all rents due thereunder. I am aware that 
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the Landlords have contingent claims for future rent payments and unpaid tenant allowancesJ and 

possibly other claims, under the long-term Leases that far exceed $5 million and which, together 

with the Express Canada Entities' other liabilities, exceed the Express Canada Entities' total 

assets. As a ri;:sult, without the funding and financial support from Express U.S. required to keep 

Express Canada operational, the Express Canada Entities have insufficient assets to satisfy their 

debts, cannot meet their obligations as they come due; and are therefore insolvent. 

130. Express Canada has determined that an orderly and controlled wind doWn would be in the 

best interests of all stakeholders, including Landlords. However, the continued support, 

assistance and co-operation of Express U.S. is required to conduct an orderl:y and controlled 

wind down of Express Canada's operations, The continued provision of Shared Services by 

Express U.S. is essential for Express Canada to operate; Express Canada also requires a licence 

from Express U.S. to use the "EXPRESS" name and other IP to conduct 1;1n orderly realization of 

its remaining merchandise. I run infonned by seniormanagernent of Express U;S. that the board 

of managers has determined that Express U.S. would only be willing to continue supporting 

Express Canada through the provision of Shared Services and IP i:f: (1) it is for the limited 

purposes ofan orderly wind down; and (2) the wind down is court-supervised under the CCAA. 

131. On May 3, 2017, after being informed of the decision of Express U.S. to discontinue its 

I 

support of the Canadian operations, the boards of directors of Express Canada and Express 

Canada GC (each through me as the sole director) resolved to commence this CCAA proceeding. 

G. Relief Sought 

132. The Applicants believe that this CCAA proceeding is the most practical method to ensure 

a fair and orderly wind down of the Express Canada business, which will maximize recoveries in 
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the interests of all stakeholders. The Applicants also understand that Express U.S. wm only 

continue to support the operations of the Express Canada. business in a process conducted 

pursuant to the CCAA, The Applfoants are hopeful that the proposed CCAA proceedings will 

culmihate in a consensual plan of compromise; with broad support among stakeholders. 

(a) Stay of Proceedings 

133. The Express Canada Entitjes urgently require a stay of proceedings and other protections 

as provided by the CCAA so that they will have the breathing space to develop and conduct a 

controlled and orderly wind down of operations for the benefit of their stakeholders. It would be 

detrimental to Express Canada's ability to conduct a responsible wind down and realization 

process in the best interests of its stakeholders if proceedings were commenced or rights or 

remedies executed against the Express Canada Entities in the short period available to maximize 

recoveries for all stakeholders. 

134. The Applicants request that the benefit of the stay be extended tQ Express Canada LP, a 

limited partnership closely intertwined with the operations of the Applicants in respect of the 

issuance of Gift Cards. The extension of the benefit of the stay to Express Canada LP is 

necessary to maintain stability and value in the CCAA process. Any proceedings commenced 

against Express Canada LP would necessarily it?-volve key personnel of the Applicants, who 

ollective1y hold a 100% interest in Express Canada LP. For ~pler..to-respond to any claim, 

the Applicants would need to provide evidentiary support through witnesses or documents. The 

need to provide such support could be a significant distraction for the Applicants' key personnel 

and would distract from the paramount goal of achieving an orderly and controlled wind down. 
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135. Having regard to the circumstances, the granting of a stay is in the best interests of the 

Applicants and their stakeholders. The stay willprbvide the Applicants with the breathing space 

required to develop and oversee an orderly wind down ptocess, which in tum will help to protect 

the interests of the Applicants' stakeholders, including employees, suppliers, Landlords, and 

customers, all with the eventual goal of developing and i~plementing a plan of arrangement to 

distribute recoveries to creditors. 

(b) Proposed Monitor 

13 6. The Proposed Monitor has consented to act as the monitor of the Express Canada Entities 

under the CCAA. A copy of the Proposed Monitor's consent to act as monitor is attached to my 

affidavit as Exhibit K. 

137. I understand that the :Pn;,posed Monitor will file a pre-fiifog report with the Court as 

Proposed Monitor in conjunction with the Applican,ts' request for relief under the CCAA. 

(c) Administration Charge 

138. In connection with its appointment, it is proposed that the Proposed Monitor, along with 

its counsel and counsel to the Express Canada Entities, will be granted a Court~ordered charge cm 

the present and future assets, property and undertakings of the Express Canada Entities 

{"Property"), as security for their respective fees and disbursements relating to services 

rendered in respect of the Express Canada Entities up to a maximum of $650,000 (the 

"Administration Charge"). The Administration Charge is proposed to have first priority over 

all other charges. 
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(d) Directors' and Officers' Protection 

139. I fill1 advised by Tracy Sandler of Osler, Hoskin & Harcourt LLP, counsel for the 

Applicants, and believe that~ in certain circumstances, directors can be held liable for certain 

obligations of a company owing to employees artd gove:rnment entities; which may include 

unpaid accrued wages and unpaid accrued vacation pay, together with unremitted sales, goods 

and services, and hatmonized sales taxes. 

140. It is my understanding that the Applicants' present and former directors and officers who 

are or were employed by either of the Applicants are among the potential beneficiaries under a 

liability insurance policy that has an aggregate annual limit of US$10 million, with a US$1 

million deductible. This policy only covers. directo:rs' statutory liabilities for taxes (provided the 

Canada Revenue Agency has commenced collection. proceedings against the individual 

directors), including employee income tax withholdings, but not unpaid accrued wages. I do not 

believe that this insurance policy provides sufficient coverage against the potential liability that 

the directors could incur in relation to this CCAA proceeding. 

141. In light of the potential liabilities and the insufficiency of available insurance, I, as the 

only current director and officer of the Applicants, have indicated that my continued service and 

involvement in this proceeding is conditional upon the granting of an Order under the CCAA 

which_gr§cnts a charge in favour of the directors and officers of the Applicants in the amount of 

$500,000 on the Property of the Express Canada Entities (the "Directors' Charge"). The. 

Directors' Charge would be subordinate to the proposed Administration Charge. The Directors' 

Charge would act as security for the indemnification obligations for directors' potential 

liabilities, as set out above. The Directors' Charge is necessary so that the Express Canada 

Entities may benefit from my experience with the business as I guide the realization and wind 
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down efforts. The charge woulcl only be relied upon to the extent of the insufficiency of the 

existing insurance. 

(e) Cash Flow Forecast 

142. The Applicants, with the assistance of the Proposed Monitor {if appointed, in such 

capacity, the ''Monitor''), :have prepared 13-week cash flow projections as required by the 

CCAA. A copy of the cash :flow projections is attached as Exhibit L. The cash flow projections 

demonstrate that the Express Canada Entities have sufficient liquidity to continue going concern 

operations during the proposed stay period should the stay of proceedings be granted. It is not 

contemplated that the Express Canada Entities will require debtor-in-possession financing. 

143. The Applican.ts anticipate that the Monitor will provide oversight and assistance and will 

report to the Court in respect of the Express Canada Entities' actual results relative to cash flow 

forecast during this proceeding. E:idsth.1g accounting procedures will provide the Monitor with 

the ability to accurately track the flow offunds and assist with any issues that may arise. 

(f) Payments During the. CCAA :Proceedings 

144. During the course of this proceeding, Express Canada intends to make payments for 

goods and services supplied to it post-filing in the ordinary course, as set out in the cash flow 

projections described above and as permitted by the draft Initial Order. 

145. Express Canada is proposing in the draft Initial Order that it be authorized, with the 

consent <>f the Monitor, but not required, to make certain payments for goods and services 

actually supplied to Express Canada prior to the date of the Initial Order, the suppliers of which 

include: (1) providers of credit, debit and gift card processing services (e.g., BAMS); and (2) 
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lo~tics ot supply chain providers (e.g., customs brokers and freight forwarders). These 

categorit:IB of suppliers are fundamental to continuing operations and any dis1.11ption of their 

services could jeopardize the orderly wind down, ·given the expedited timelines for the orderly 

wind down. Accordingly, the Applicants seek additional flexibility in ensuring the supply of 

required services remains uninterrupted. For third party suppliers other than (1) and (2). the draft 

Initial Order proposes permitting payments in respect of pre-filing amounts up to a maximum of 

$50,000 with the consent of the Monitor, if, in the opinion of the Express Canada Entities, the 

supplier is critical to the orderly wind down of Express Canada's business. 

(g) Liquidation Consultant and Realization Process 

146. As part of the overall wind down process for the Canadian business; the Applicants 

intend to seek the Court's approval to, in consultation with the Monitor, ilnplemertt a proposed 

realization process ("Realization Process") to liquidate Express Canada's remaining inventory, 

furniture, :fixtures and eq11ipment (collectively, the "Merchandise & FF&E"). 

147. The Applicants intend to file a motion seeking approval of the Realization Process and a 

consulting agreement with the Liquidator as soon as possible should the proposed Initial Order 

be granted. Express Canada intends to propose the following timeline for its CCAA proceedings 

subject to the direction of this Honourable Court: 

Proposed Date Step 

May 4, 2017 Hearing of application for Initial CCAA Order 

May 5, 2017 Serve motion seeking approval of Realization 
Process and sale guidelines 

May 10, 2017 Hearing to approve the Realization Process and 
sale guidelines 

May 11, 2017 Commence liquidation of Canadian stores 
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Proposed Date Step 

May25,2017 Hearing fot CCAA cl~ms process motion, 
comeback motion, and stay extension 

June 15, 2017 Projected liquidation sale end date and Express 
Canada to vacate leased premises 

July 5, 2017 Proposed CCAA claims process bar date 
(deadline to file claims in the CCAA process) 

148. The Applicants believe that engaging a professional liquidator such as the Liquidator to 

undertake a sale of the Merchandise & FF&E will produce better sales results than an attempt by 

Express Canada to sell the Merchandise & FF&E without such professional assistance. At the 

same time, the Liquidator advises that the involvement of Express Canada in the Realization 

Process is essential to maximizing the proceeds. The Applicants accordingly believe that it is 

crucial to seek Court approval of the Realization Process as soon as possibl~ to maximize the 

1:11nounts available to their stakeholders and to avoid depressed results durip.g the looming 

summer months. 

(h) Employee Retention Program 

149. Express Canada proposes in connection with this Application to provide its sales 

associates and store management with working notice of termination, effective June 15, 2017. 

Given the essential role that employees would play in the Realization Process, Express Canada 

has developed a twofold employee retention program (the "ERP'') to incentivize active 

employees to remain in their positions. I understand that the Proposed Monitor supports the ERP. 

150. First, Express Canada proposes to offer a retention incentive payment equal to the 

employee's regular. wages (calculated in accordance with applicable employment standards 

legislation) for any period not worked because their respective stores closed before the targeted 
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completion date of the Realization Process on June 15, 2017. For example, if the decision is 

made to close a store one week before June 15, 2017 because the Realization Process was 

completed in respect of that store ahead of schedule, Express Canada proposes to pay that store's 

active employees a retention incentive payment equal to one week of regular wages. Express 

Canada believes that this will incentivize employees to remain in their positions and perform an 

efficient realization. 

151. Second, Express Canada and the Liquidator have developed, in consultation with the 

Proposed Monitor, a field management retention and sales bonus program for the district 

manager and store management (store managers, co-managers, associate managers, and sales 

leaders) who will be essential to managing the wind down at the regional and store-levels. 

Eligible employees who remain actively employed until Express Canada provides 

termination/release dates could obtain bonuses paid out of a budget pool equal to approximately 

10% of the eligible payroll during the anticipated five week Realization Process; Based on 

current payroll, the bonus pool should not exceed approximately $56,500. Eligible employees 

would earn 60% of their budgeted bonus payment (determined based on their positions with 

Express Canada) for remaining in their positions until their release date. If the Realization 

Process reaches certain overall sales goals, the eligible employees could earn the remaining 40%. 

152. Express Canada also proposes during the Realization Process to continue matching 

employees' contributions to the group RRSP in accordance with the plan and to continue the 

employee discount policy. 

153. Payments to employees under the proposed ERP would be conditional upon the 

employees not having resigned or having been terminated for cause prior to the payment date. 
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H. Conclusion 

154. · I believe that Express Canada and Express U.S. have made every reasonable effort, and 

assessed every available option, in their extensive efforts to find a way to succeed in Canada. 

However, no way was identified that could stop the significant losses projected for the 

foreseeable future. 

155. I am confident that granting the Initial Order sought by the Applicants is in the best 

interests of the Express Canada Entities and their stakeholders, generally. Without the stay of 

proceedings, the Express Canada Entities face an immediate cessation of operations rather than 

fill orderly and responsible wind down. I believe that the CCAA ptoceeding is the only viable 

method to effect a fair and orderly wind down ptocess for the benefit of all stal(eholders. 

SWORN BEFORE ME at Toronto, in 

Ontario on May 3, 2017. 

(, 

Wdliam David Rankin 
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TAB C



THIS IS EXffiBIT "C" 

TO THE AFFIDAVIT OF TODD PAINTER, 

SWORN BEFORE ME THIS 

23rd DAY OF MAY, 2017. 
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Court File No. CV-17-11785-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LJS1J 

IN THE MATIER OF THE COMPANIES' CREDITORS 
ARRANGEMENTACT, R.S.C. 1985, c .. C-36, AS AMENDED 

AND IN THE MATTER OF APLAN OJ< COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASIDON APP AREL 
CANADA INC. and EXPRESS CANADA GC GP, lNC. 

AFFIDAVIT OF TODD PAINTER 
(Sworn May 4, 2017) 

APPLICANTS 

(Motion for Approval of Consulting Agreement and Sale Guidelines) 

I, Todd Painter, of the city of New Albany, in the State of Ohio, the President of the 

applicants Express Fashion Apparel Canada Inc. eExpress Canada''} and Express.:<:;;anada GC 

GP, Inc. (together with Express Canada, the "Applicants'\ MAKE OATH AND SAY: 

1. I am the President and sole officer and director of each of the Applicants. As such, I have 

personal knowledge of the matters deposed to herein. Where I have relied on other sources for· 

information, I have so stated and I believe them to be true. In preparing this affidavit, I consulted 

with representatives of Alvarez & Marsal Canada Inc. in its capacity as proposed monitor to the 

Applicants ("A&M") and legal advisors of the Applicants. 

2. I make this affidavit in support otthe motion brought by the Applicants and Express 

Canada GC, LP ( collectively, the "Express Canada Entities") seeking an Order, substantially in 

the form attached to the Motion Record, that would, among other things, approve the Consulting 

Agreement and Sale Guidelines ( each as defined below) (the "Proposed Sale Approval Order"). 
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A. Background 

3. The Express Canada Entities were granted protection from their creditors under the 

Companies' Creditors Arrangement Act, R;S.C. 1985~ c. C-36, as amended (the "CCAA") 

pursuant to an initial order of the Ontario Superior Court qfJustice (Commercial List) dated May 

4, 2017 (the "Initial Order"). Acopy of the'Initial Order is attached to my affidavit as Exhibit A. 

4. Among other things, the Initial Order: (1) appoints A&M to act as the monitor in the CCAA 

proceedings (in that capacity, the "Monitor"); and (2) grants a stay of proceedings until June 3, 

2017, or such later date as this Honourable Court may order. 

5. Further details regarding the background to this ;proceeding are set out in my affidavit 

sworn May 3, 2017 ("Initial Order Affidavit"). Except where so stated, capitalized tenns not 

otherwise defined in this affidavit have the meanings giveh to tllem it). the Initial Order Affidavit. 

A copy of the Initial Order Affl_davit without exhibits is attached tofuis affidavit as Exhibit B. 

B. Consulting Agreement and Sale Guidelines 

6. To maximize the value to he realized from Express Canada's inventory (the 

"Merchandise") and its furniture, fixtures, and equipment (collectively, the "FF&E") for the 

benefit of all stakeholders, the Express Canada Entities are seeking the Court's approval of the 

following: 

(a) the Letter Agreement Governing Inventory Disposition between Express Canada 

and Merchant Retail Solutions ULC (the "Consultant") dated May 3, 2017 

regarding the liquidation of the Merchandise and FF&E (the "Consulting 

Agreement"); and 
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(b) proposed sale guidelines for the orderly liq:uidation of Express Canada's remaining 

Merchandise and FF&E, which are attached as Schedule "B" to the Consulting 

Agreement (the "Sale Guidelines"). 

7. The realization process set.out in the. Consulting Agreement and the Sale Guidelines was 
\ 

designed by the Express Canada Entities and the Consultant, in consultation with A&M. I expect 

that this realization process will mmdmize the value realized from the sale of Express Canada's 

Merchandise and FF&E for the benefit of stakeholders. 

8. It is my understanding that the Monitor supports the approval of the Consulting Agreement, 

including the Sale Guidelines. The Express Canada Entities intend to engage with the Landlords 

with respect to the Sale Guidelines prior to the return of the motion. 

(a) Solicitatio,n and Selection o;fthe P1;opQ$ed Consultant 

9. In anticipation of a potential CCAA filing, the Express Canada Entities, with the assistance 

of A&M, contacted two third party liquidation firms to solicit proposals to conduct or consult on 

an orderly liquidation of the Merchandise and FF&E. The solicited liquidators had been selected 

based on their qualifications and prior experience handling large:-scale retail liquidations, including 

large-scale retail liquidations in Canada and are well-known to Express Canada's Landlords. I am 

advised by Tracy Sandler, counsel for the Express Canada Entities, that they are among the most 

experienced liquidation firms operating in North America. 

10. The solicited liquidators were invited to submit bids for the purposes of selecting an agent 

or a consultant, on an exclusive basis, to assist the Express Canada Entities in conducting the sale 

of the Merchandise and FF&E. Two common ways for such bids to be structured are: (1) an equity 

proposal, which generally involves the liquidator conducting the process and guaranteeing a net 
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minimum amount that would be paid to Express Canada; and (2) a fee proposal, which involves 

the liquidator consulting on the liquidation process in exchange for a percentage fee of the sales. 

11. The solicited liquidators each returned ex.ecuted nondisclosure agreements and were given 

access to a virtual data room containing finandal and other information concerning the 

Merchandise and FF &E. Express Canada, with the assistance of A&M, answered questions from 

the solicited liquidators regarding the Merchandise and FF&E. Additionally, the solicited 

liquidators conducted site visits ,of a number of Express Canada stores to inspect the Merchandise 

and FF&E to assist them in structuring their proposals. 

12. Both solicited liquidators submitted proposals before the requested deadline, one on its 

own, and the other as a proposed joint venture with an.other third party liquidator. Both of the 

solicited liquidators structured their bids as fee proposals ( as opposed to equity proposals). 

13. Following a careful review ofthe proposals? the Express Canada Entities, in consultation 

with A&M, selected the Consultant's proposal. The Express Canada Entities believe that the 

Consultant's proposal was the most favourable and will ptovide for the best recovery for 

stakeholders, and they felt confident that the Consultant would deal with the Landlords and 

customers in a professional manner. I understand that the Monitor shares this view. 

14. The Consultant is an affiliate of Hilco Merchant Resources, LLC and has extensive 

experience in conducting retail liquidations. The Consultant's recent experience in Canada 

includes Target Canada, American Apparel Canada, BCBG Canada, and Danier Leather. 

(b) Consulting Agreement and Sale Guidelines 

15. On May 3, 2017, the Consultant and Express Canada entered into the Consulting 

Agreement, a copy of which is attached as Exhibit C to this affidavit. Capitalized tenns used in 
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this section that are not otherwise defined have the meanings given to them in the Consulting 

Agreement. It is my understanding that the Monitor supports the selection of the Consultant and 

Express Canada entering into the Consulting Agreement. 

16. The Consulting Agreement is expressly subject to Court approval and will not have any 

force or effect.if Court approval is not obtained. 

17. If approved by this Court, the Consulting Agreement. provides that the Consultant will 

serve as the exclusive consultant for the purpose of conducting a sale of the Merchandise and 

FF &E at all 17 of the Express Canada stores in Ontario, Alberta, and British Columbia. 

18. Under 1:he Consulting Agreement, the Consultant would earn a fee of 1.75% of the gross 

proceeds (net of applicable HST/GSD for the sale of Merchandise at the stores. In a<idition. the 

Consultant would be entitled to a 17.5% commission on any gross proceeds (net of applicable 

HST/GST) from the sale of FF&E. 

19. Some of the key terms of the Consulting Agreement include: 

(a) The sale of the Merchandise in accordance with the Sale Guidelines ( described in 

greater detail below) (the "Sale") shall commence no later than May 11, 2017 and 

shall conclude no later than June 15, 2017. However, the Consultant and Express 

Canada may, in consultation with the Monitor, agree to terminate the Sale at any 

store location prior to June 15, 2017. 

(b) In collaboration with Express Canada, the Consultant shall, inter alia: (i) provide 

qualified supervisors to oversee the management of the stores and the Sale; (ii) 

determine appropriate advertising; (iii) determine appropriate discounts and 

staffing levels; (iv) oversee the display of Merchandise; (v) evaluate Merchandise 
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sales; and (vi) assist with managing and controlling loss prevention and employee 

relations matters. 

(c) Express Canada shall (including through the administrative services agreement 

effective as of May 3, 2017 between the Express Canada Entities and Express, LLC 

(the "Administrative Services Agreement")), inter alia: (i) employ the store 

employees, other than the supervisors provided by the Consultant; (ii) be 

responsible for all taxes, costs, rent, expenses, etc. relating to its stores and 

employees; (iii) collect and remit HST/GST and other taxes; (iv) arrange for 

ordinary maintenance of point-of-sale equipment; and (v) use reasonable efforts to 

ensure that the Consultant is able to use the stores for the Sale. 

(d) Express Canada shall (through the Administrative Services Agreement) provide 

central administrative services necessary for tµe Sale, including poirit-ofMsale 

administration, sales audits, cash reconciliation. accounting, and payroll 

processing. 

( e) Express Canada shall be responsible for all costs and expenses of the Sale, 

including store-level operating expenses and the Consultant's reasonable out of 

pocket expenses. To manage costs, however, Express Canada and the Consultant 

have established a budget ( attached to the Consulting Agreement as Schedule "C"). 

(f) During the Sale, all accounting matters, including fees, expenses and other amounts 

payable under the Consulting Agreement, shall be reconciled by the parties, in 

consultation with the Monitor, on every Wednesday of the prior calendar week and 

the amounts determined to be owing for that prior calendar week shall be paid 

within seven days after each weekly reconciliation. Within 45 days following the 
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termination of the Sale for the last store, Express Canada and the Consultant, in 

consultation with the Monitor, will complete a final reconciliation of all amounts 

payable under the Consulting Agreement, with payment within IO days thereafter. 

(g) Express Canada shall be responsible for maintaining liability insurance policies 

covering injuries to persons and property in or in connection to the Stores. In 

addition, the Consultant shall be responsible for maintaining, at its own expense, 

liability insurance of at least $2 million ( on an occurrence basis) and $5 million ( on 

an aggregate basis) covering injuries to persons and property in or in connection 

with the Consultant's provision of services at the stores .. Both Express Canada and 

the Consultant shall be responsible to maintain workers compensation insurance. 

(h) The Consultant will not have any right, title or interest in the Merchandise or the 

FF&E. 

(i) All sales of Merchandise shall be "final" with no returns allowed, unless Express 

Canada directs otherwise. 

20. The Consulting Agreement is also subject to the Sale Guidelines attached as Schedule "B" 

to the Consulting Agreement. Express Canada and the Consultant prepared the Sale Guidelines in 

consultation with A&M and, I am advised by Ms Sandler and believe, after taking into account the 

court approved Sale Guidelines in recent Canadian retail store liquidations. The Sale Guidelines 

provide, among other things: 

(a) The Sale shall be conducted in accordance with the terms of the applicable Lease, 

except as otherwise set out in any Court Order, the Sale Guidelines, or in any 
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subsequent written agreements between Express Canada and the applicable 

Landlord (as approved by the Consultant). 

(b) The Sale shall be conducted so that each of the stores remains open, before it is 

vacated, during its normal hours of operation provided for in the applicable Lease. 

(c) The Sale will end by no later than June 15, 2017. · 

( d) All display and hanging signs used by the Consultant i11 connection with the Sale 

shall be professionally produced and hung in a professional manner. No sign shall 

advertise the sale as a "bankruptcy", "liquidation" or "going out of business'; sale. 

However, notwithstanding anything in the Leases, the Consultant:rnay advertise an 

''everything on sale", "everything must go", '1store closing'', or similar themed sale. 

( e) The purchasers ofFF&E shall only be permitted to remove the FF&E either through 

the back shipping areas or through other areas after a store has closed. The FF&E 

must be removed after business hours, unless it can fit into a shopping bag, in which 

case it may be removed during business hows through the front door. FF&E may 

only be removed with the Landlord's supervision, if required by the Landlord. 

(f) The Consultant shall not conduct any auctions of Merchandise or FF&E at any of 

the stores. 

(g) Signs must be posted in the cash register areas of each store informing customers 

that all sales are "final". 

(h) At the conclusion of the Sale in each store, the Consultant and Express Canada will 

arrange for the premises to be cleaned. 
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21. In accordance with the Consulting Agreement, an advance payment of costs and expenses 

was made to the Consultant in the amount of $50,000. 

C. Continuing Stakeholder Engagement' 

22. Express Carmda intends to consult with its Landlords throughout the realization process, 

including in respect of any Landlord concerns with signage advertising the Sale. As noted, the 

Express Canada Entities intend to engage the Landlords with respect to the Sale Guidelines prior 

to the return of the motion, which meetings have already commenced. 

D. Conclusion 

23. l believe that the Consulting Agreement and Sale Guidelines would benefit all of the 

Express Canada Entities' stakeholders and that engaging a professional liquidator to assist with 

the sale of the Merchandise and FF&E will produce better results than attempting to liquidate 

without professional assistance. 

24. The Express Canada Entities believe that it is crucial to begin the realization process 

i:tnniediately to implement the orderly wind down of the business and to maximize the value 

realized for all stakeholders. I am advised by the Monitor and believe that the Monitor supports 

the proposed Consulting Agreement and Sale Guidelines, including the proposed timeline. 

SWORN BEFORE ME at Toronto, in Ontario 

on May 4, 2017. 
/ 

~~-:~ii:f:~=si:f:: 
William David Rankin 
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TAB D



THIS rs EXHIBIT "D" 

TO THE AFFIDAVIT OF TODD PAINTER, 

SWORN BEFORE ME THIS 

23rd DAY OF MAY, 2017. 

KATHRYN A. lANE 
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Court File No. CV-17-11785-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

) 

) 

) 

WEDNESDAY, THE 1011i 

DAY OF MAY, 2017 

•'.':·'/ 
, (!0

.:
1 IN THE MATIER OF THE COMPANIES' CREDITORS 

.;":_:\·: .. ·· r. f\~:.. ~~/ ' . . . 
>v~--... ___ _:.:_,,.;,,.,,.,,r AKRANGEMENTACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC.AND EXPRESS CANADAGCGP, INC. 

Applicants 

SALE APPROVAL ORDER 

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia, 

approving the transactions contemP,li;ited under a Letter Agreement Governing Inventory 

Disposition entered into between Express Fashion Apparel Canada Inc. ("Express Canada", and 

together with ·Express Canada GC GP, Inc. and Express Canada GC LP, the "Express Canada 

Entities") and Merchant Retail Solutions ULC (the "Consultant") on May 3, 2017 (the 

"Consulting Agreement'') and certain related relief, wa:s heard this day at 330 University Avenue, 

Toronto, Ontario. 

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter 

sworn on May 4, 2017 including the exhibits thereto (the "Second Painter Affidavit"), the First 

Report of Alvarez & Ma:rsal Canada Inc., in its capacity as Monitor (the "Monitor") filed, and on 

hearing the submissions ofrespective counsel for the Applicants, the Monitor, Express, LLC, the 

Consultant, and such other counsel as were present, no one else appearing although duly served as 

appears from the Affidavit of Service of David Rankin sworn May 5, 2017 filed: 
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SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated so that this Motion is properly returnable today 

and hereby dispenses with further service thereof 

2. THIS COURT ORDERS that any capitalized term used and notdefined herein, shall have 

the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 (the 

"Initial Ordee'), the Sale Guidelines (as defined below), and the Consulting Agreement (attached 

as Exhibit "C" to the Second Painter Affidavit), as applicable. 

THE CONSULTING AGREEMENT 

3. THIS COURT ORDERS that the Consulting Agreement, including the sale guidelines 

attached hereto as Schedule "N' (the ''Sale Guidelines"), and the transactions contemplated 

thereunder are hereby approved, authorized and ratified and that the execution of the Consulting 

Agreement by Express Canada is hereby approved, authorized, and ratified with such minor 

amendments as Express Canada (with the consent of the Monitor) and the Consultant may agree 

to in writing. Subject to the provisions of this Order and the Initial Order, Express Canada is hereby 

authorized and directed to take any and all actions as may be necessary or desirable to implement 

the Consulting Agreement and each of the transactions contemplated therein. Without limiting the 

foregoing, Express Canada is authorized to execute any other agreement, contract, deed or any 

other document, or take any other action, which could be required or be useful to give full and 

complete effect to the Consulting Agreement. 

THE SALE 

4. THIS COURT ORDERS that Express Canada, with the assistance of the Consultant, is 

authorized to conduct the Sale (as defined in the Consulting Agreement) in accordance with this 

Order, the Consulting Agreement and the Sale Guidelines and to advertise and promote the Sale 

within the Stores (as defined in the Consulting Agreement) in accordance with the Sale Guidelines. 

If there is a conflict between this Order, the Consulting Agreement and the Sa]e Guidelines, the 

order of priority of documents to resolve such conflicts is as follows: (1) this Order; (2) the Sale 

Guidelines; and (3) the Consulting Agreement. 
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5. THIS COURT ORDERS that, subject to paragraph 12 of the Initial Order, Express Canada, 

with the assistance of the Consultant, is authorized to market and sell the Merchandise and Express 

FF&E (as such terms are defined in the Consulting Agreement) in accordance with the Sale 

Guidelines, free and clear of all liens, claims, encumbrances, security interests, mortgages, 

charges, trusts, deemed trusts, executions, levies, financial, monetary or other cl1:1ims, whether or 

not such claims have attached or been perfected, registered or filed and whether secured, 

unsecured, quantified or 'tmqmlllti:fied, contingent or otherwise; whensoever and howsoever 

arising, and whether such claims arose or came into existence prior to the date of this Order or 

came into existence following the date of this Order, (in each case, whether contractual, statutory; 

arjsing by operation of law~ in equity or otherwise) (all of the foregoing; collectively "Claims"), 

including, without limitation the Administration Charge and the Directors' Charge (as such terms 

are defined in the. Initial Order) and any other charges hereafter granted by this Court in these 

proceedings ( collectively, the "CCAA Charges"), and (ii) all Claims, charges, security interests 

or liens evidenced by registrations pursuant to the Personal Property Security A.ct (Ontario), 

Personal Property Security Act (Alberta), Personal Property Security Act (British Columbia); ot 

any other personal onnovabk property registration system ( all of such Claims, charges (including 

the CCAA Charges), security interests and liens collectively referred to herein as 

"Encumbtance:s"), which Encumbrances will attach instead to the proceeds of the Sale ( other than 

amou,nts specified in paragraph 15 of this Order) in the same order and priority as they existed · 

immediately prior to such Sale. 

6. THIS COURT ORDERS that subject to the terms of this Order, the Initial Order and the 

Sale Guidelines, or any greater restrictions in the Consulting Agreement or the Sale Guidelines, 

the Consultant shall have the right to enter and use the Stores and all related store services and all 

facilities and all furniture, trade fixtures and equipment, including the Express FF&E, located at 

the Stores, and other assets of Express Canada as designated under the Consulting Agreement, for 

the purpose of conducting the Sale and for such purposes, the Consultant shall be entitled to the 

benefit of the Express Canada Entities' stay of proceedings provided under the Initial Order, as 

such stay of proceedings may be extended by further Order of the Court. 

7. THIS COURT ORDERS that until the Sale Termination Date (as defined in the Consulting 

Agreement) for each Store (which shall in no event be later than June 15, 2017), the Consultant 

shall have access to the Stores in accordance with the applicable Leases (as such tennis defined 

106

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



-4-

in the Sale Guidelines) and the Sale Guidelines on the basis that the Consultant is assisting Express 

Canada and Express Canada has granted the right of access to the Store to the Consultant.. To the 

extent that the terms of the applicable Leases are in conflict with any term of this Order or the Sale 

Guidelines, it is agreed that the terms of this Order and the Sale Guidelines shall govern. 

8. THIS COURT ORDERS that nothing in this Order shall amend or vary, or be deemed to 

amend or varythe terms of the Leases, Nothing contained in this Order or the Sale Guidelines shall 

be construed to create or impose upoh Express Canada or the Consultant any additional restrictions 

not contained in the applicable Lease or other occupancy agreement. 

9. THIS COURT ORDERS that, except as provided for in Section 4 hereof in respect of the 

advertising and promotion of the Sale within the Stores, subject to and in accordance with this 

Order, the Co11sultingAgreement and the Sale Guidelines, the Consultant is allthorized to advertise 

and promote the Sale, withmlt further consent of arty Person (as defined in the Initial Order) other 

than Express Canada and the Monitor as provided under the Consulting Agreement or a Landlord 

(as defined in the Sale Guidelines) as provided under the Sale Guidelines. 

10. THIS COURT ORDERS that until the Sale Termination Date, the Consultant shall have 

the right to use, without interference by any intellectual property lice11sor, the Express Canada 

Entities' trade names, trademarks and logos relating to and used in connection with the operation 

of the Stores, as well as all licenses and rights granted to the Express Canada Entities to use the 

trade names, trademarks, and logos of third parties, solely for the purpose of advertising and 

conducting the Sale jn accordance with the terms of the Consulting Agreement, the Sale 

Guidelines, and this Order. 

CONSULT ANT LIABILITY 

11. THIS COURT ORDERS that the Consultant shall act solely as an independent consultant 

to Express Canada and that it shall not be liable for any claims against Express Canada other than 

as expressly provided in the Consulting Agreement (including the Consultant's indemnity 

obligations thereunder) or the Sale Guidelines and, for greater certainty: 

(a) the Consultant shall not be deemed to be an owner or in possession, care, control 

or management of the Stores, of the assets located therein or associated therewith 
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or of Express Canada's employees located at the Stores or any other property of 

Express Canada; 

(b) th<:! Consultant shall not be deemed to be an employer, or a joint or successor 

employer or a related or com:111on employer or payor within the meaning of any 

legislation governing employment or labour standards orpeqsion benefits or health 

and safety or other statute, regulation or rule of law or equity for any purpose 

whatsoever, and shall not incur any successorship liabilities whatsoever; and 

( c) Express Canada shall bear all responsibility for any liability whatsoever (including 

without limitation losses, costs, damages, fines, or awards) relating to claims of 

customers, employees and any other persons arising from events occurring at the 

Stores during and after the term of the Sale, or otherwise in connection with, the 

Sale, except to the extent that such claims are the resultofevents or circumstances 

caused or contributed to by the gross negligence or wilful misconduct of the 

Consultant, its employees, agents or other representatives, or otherwise in 

accordance with the Consulting Agreement. 

12. To the extent any Landlord may have a claim against Express Canada arising solely out of 

the conduct of the Consultant in conducting the Sale forwhich Expn::ss Capada has claims against 

the Consultant under the Consulting Agreement, Express Canada shall be deem~d to have assigned 

such claims free and cJearto the applicable Landlord (the "A,ssignedLandlord Rights"); provided 

that each such Landlord shall only be permitted to advance e<ich S\ICh claims against the Consultant 

if written notice, including the reasonable details of such claims, is provided by such Landlord to 

the Consultant, Express Canada and the Monitor during the period from the Sale Commencement 

Date to the date that is thirty (30) days following the Sale Tennination Date, provided however 

that the Landlords shall be provided with access to the Stores to inspect the Stores within fifteen 

(15) days following the Sale Termination Date. 

CONSULT ANT AN UNAFFECTED CREDITOR 

13. THIS COURT ORDERS that the Consulting Agreement shall not be repudiated, resiliated 

or disclaimed by Express Canada nor shall the claims of the Consultant pursuant to the Consulting 

Agreement be compromised or arranged pursuant to any plan of arrangement or compromise 

108

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin

drankin
Sticky Note
None set by drankin

drankin
Sticky Note
MigrationNone set by drankin

drankin
Sticky Note
Unmarked set by drankin



among the Express Canada Entities and their creditors (a "Plan") and, for greater certainty, the 

Consultant shall be treated as an unaffected creditor in these proceedings and under any Plan. 

14. TBIS COURT ORl)ERS that Express Canada j$ hereby authorized and directed, in 

accordance with the Consulting Agreement, to remit all amounts that become due to the Consultant 

thereunder. 

15. THIS COURT OR})ERS that no Ertcumbrancefl shall attach to any amounts payable or to 

be credited or reimbursed to, or retained by, the Consultarttpursuartt to the Consulfo::ig Agreement, 

including, without limitation, any amounts to be reimbursed by Express Canada to the Consultant 

pursuant to the Consulting Agreement, and atall times the Consultant will retain such amounts, 

free and clear of a11 Encumbrances, notwithstanding any enforcement ot otherprocess or Claims, 

all in accordance with the Consulting Agreement. 

16. THIS COURT ORDERS that notwithstanding: 

(a) the pendency of these proceedings; 

(b) any application for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act ("BIA") in respect of any of the Express Canada 

Entities, or any bankruptcy order made pursuant to any such applications; 

(c) any assignment in bankruptcy made in respect of any of the Express Canada 

Entities; 

( d) the provisions of any federal or provincial statute; or 

(e) any negative covenants, prbhibitions or other similar provisions with respect to 

borrowings, incurring debt or the creation of encumbrances, contained in any 

existing loan documents, lease, mortgage, security agreement, debenture, sublease, 

offer to lease or other document or agreement to which an Express Canada Entity 

is a pai1y; 

the Consulting Agreement and the transactions and actions provided for and contemplated 

therein, including without limitation, the payment of amounts due to the Consultant and 

the Assigned Landlord Rights shall be binding on any trustee in bankruptcy that may be 
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appointed in respect of any of the Express Canada Entities and shall not be void or voidable 

by any Person, including any creditor of the Express Cat1ada Entities, nor shall they, or any 

of them, constitute or be deemed to be a pteferehce, fraudulent conveyance, transfer at 

undervalue or other challengeable reviewable transaction, under the BIA or any applicable 

law, nor shall they constitute oppressive or unfairly pn;judicial conduct under any 

applicable law. 

OTHER 

17. THIS COURT ORDERS that Express Canada is authonzed and permitted to transfer to the 

Consultant personal information in Express Canada's custody and control solely for the purposes 

of assisting with and conducting the Sale and only to the extent necessary for such purposes. 

GENERAL 

18. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 

and territories in Canada. 

19. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal, 

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of 

America, to give effect to this Order and to assist the Express Canada Entities, the Monitor and 

their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and 

administrative bodies are hereby respectfully requested to make such orders and to provide such 

assistance to the Express Canada Entities and to the Monitor, as an officer of this Court, as may 

be necessary or desirable to give effect to this Order, to grant representative status to the Monitor 

in any foreign proceeding, or to assist the Express Canada Entities and the Monitor and their 

respective agents in carrying out the tenns of this Order. 

,.. ENTERED AT I INSCR\T A TORONTO 
ON/BOOK NO: 
LE/ DANS LE REGISTRE NO: 

MAY 1 0 2017 

PER/PAR·. 
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SCHEDULE "A" 
SALE GUll)ELINES 

(See attached) 
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SALE GUIDELINES 

The following procedures shall apply to any Sales to pe held at Express Canada's retail stores (the 
"Stores"). Terms capitalized but not defined in these Sale Guidelines have the meanings ascribed 
to them in the Consulting Agreement (as defined below). 

1. Except as otherwise expressly set out herein, and subject to: (i) the Order of the Ontario 
Superior Court of Justice (Commercial List) (the ''CourC) dated May 10, 2017 approving 
the Consulting Agreement between Merchant Retail Solutions ULC (the "Consultant") 
and Express Fashion Apparel Canada Inc. ("Eipress Canada") dated May 3, 2017 (the 
"Consulting Agreement'') .and the transactions contemplated thereunder (the "Approval 
Order"); or (ii) any further Order of the Court; or (iii) any subsequent written agreement 
between Express Canada and its appliGable 1andlord(s) (individually, a "Landlord" and, 
collectively, the "Landlords") apd apprqved by the Consultant, the Sale shall be conducted 
in acc:;ordance with the terms of the appljcable leases/or other occupancy agreements for 
each of the affected Stores (individually, a "Lease" and, collectively, the ''Leases"). 
However, nothing contained herein shall be construed to create or impose upon Express 
Canada or the Consultant any additional restrictions not contained in the applicable Lease 
or other occupancy agreement 

2. The Sale shall be conducted so that each of the Stores remajn op1m during their normal 
hours of operation provided for in the respective Leases for the Stores until the applicable 
premises vacate date for each Store under the Consulting Agreement (the "Vacate Date"), 
and in all cases no later th.au June 15, 2017. Rent payable under the respective Leases shall 
be paid as provided in the Initial Order of the Court dated May 4, 2017 (the "Initial 
Order"). 

3. The Sale shall be conducted in accordance with applicable federal, provincial and 
municipal laws, unless otherwise ordered by the Court. 

4. All display and hanging signs used by the Consultant in connection with the Sale shall be 
professionally produced and all hanging signs shall be hung in a professional manner. 
Notwithstanding anything to the contrary contained in the Leases, the Consultant may 
advertise the Sale at the Stores as a ''everything on sale", ''everything must go", "store 
closing" or similar theme sale at the Stores (provided however that no signs shall adve1iise 
the Sale as a "bankruptcy", a "liquidation>' or a "going out of business" sale, it being 
understood that the French equivalent of "clearance" is "liquidation" and is permitted to be 
used). Forthwith upon request, the Consultant shall provide the proposed signage packages 
along with proposed dimensions by e-mail or facsimile to the applicable Landlords or to 
their counsel of record and the applicable Landlord shall notify the Consultant of any 
requirement for such signage to otherwise comply with the tenns of the Lease and/or the 
Sale Guidelines and where the provisions of the Lease conflicts with these Sale Guidelines, 
these Sale Guidelines shall govern. T11e Consultant shall not use neon or day-glow signs or 
any handwritten signage (save that handwritten "you pay" or "topper" signs may be used). 
If a Landlord is concerned with "Store Closing" signs being placed in the front window of 
a Store or with the number or size of the signs in the front window, Express Canada, the 
Consultant and the Landlord will work together to resolve the dispute. Furthennore, with 
respect to enclosed mall Store locations without a separate entrance from the exterior of 
the enclosed mall, no exterior signs or signs in common areas of a mall shall be used unless 
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explicitly permitted by the applicable Lease. In addition, the Consultant shall be permitted 
to utilize exterior banners/signs at stand alone or strip mall Stores or enclosed mall Store 
locations with a separate entrance from the exterior of the enclosed mall; provided, 
however, that; (i) no signage in any other common areas of a tnall shall be used; and (ii) 
where such banners are not explicitly permitted by the applicable Lease and th(;} Landlord 
requests in writing that banners are not to be used, no banners shall be used ab.sent further 
Order of the Court, which may be sought on an expedited basis on notice to the Service 
List, Any banmtrs used :sl:iall be located or hung so as to make clear that the Sale is being 
qondvcted only at the affected Store and shall not be wider than the premises occupied by 
the affected Store. All exterior banners shall be professionally hung and to the extent that 
there is any damage to the facade of the premises of a Store as a result of the hanging or 
removal of the exte.rior banner, such damage shall be professionally repaired at the expense 
of the Consultant. 

5. The Consultant shall b<:! permitted to utilize sign walkers and street signage; provided, 
however, such sign walkers and street signage shall not be located on the shopping centre 
or mall premises. 

6. Conspicuous signs shall be posted in the cash register areas of each Store to the effect that 
all sales are "final" and custotners with any questions or complaints are to call .Express' 
hotli:ne number. 

7. The Consultant shall not distribute handbills, leaflets or other written materials to 
customers outside ofany of the Stores on Landlord's property, unless explicitlypennjtted 
by the applicable Lease or, if distribution is customary in the shopping centre in which the 
Store is located. Otherwise, the Consultant may solicit customers in the Stores themselves. 
The Consultant shall not use any giant balloons, flashing lights or ampUfied. sound to 
advertise the Sale or solicit customers, except as explicitly permitted under the applicable 
Lease or agreed to by the Landlord. 

8. At the conclusion of the Sale in each Store, the Consultant and Express Canada shall 
arrange that the premises for each Store are in "broom-swept" and clean condition, and 
shall arrange that the Stores are in the same condition as on the commenceinen:t of the Sale, 
ordinary wear and tear excepted. No property of any Landlord of a Store shall be removed 
or sold during the Sale. No pennanent fixtures (other than Express FF&E (as defined 
below) for clarity) may be removed without the Landlord's written consent unless 
otherwise provided by the applicable Lease and in accordance with the Initial Order and 
the Approval Order. Any trade fixtures or personal property left in a Store after the 
applicable Vacate Date in respect of which the applicable Lease has been disclaimed by 
Express Canada shall be deemed abandoned, with the applicable Landlord having the right 
to dispose of the same as the Landlord chooses, without any liability whatsoever on the 
part of the Landlord. Nothing in this paragraph shall derogate from or expand upon the 
Consultant's obligations under the Consulting Agreement. 

9. Subject to the terms of paragraph 8 above, the Consultant may sell furniture, fixtures and 
equipment owned by Express Canada ("Express FF&E") and located in the Stores during 
the Sale. Express Canada and the Consultant may advertise the sale of Express FF&E 
consistent with these Sale Guidelines on the understanding that the Landlord may require 
such signs to be placed in discreet locations within the Stores reasonably acceptable to the 
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Landlord. Additionally, the purchasers of any Express FF&E sold during the Sale shall 
only be permitted to remove the Express FF&E either through the back shipping areas 
designated by the Landlord or through other areas after regular Store business hours or, 
through the. front door of the Store during Store business hours if the Express FF&E can fit 
in a sbOpping bag, with Landlord's supervision as required by the Landlord and in 
a<:;cordiµice with the Initia.l Order and the Approval Order. The Consultant shall repair any 
damage to the Stores resulting from the removal of any Express FF &E by Consultant or by 
third party purchasers of Express FF&E from Consultant. · 

10. The Consultant shall not make any alterations to interior or exterior Store lighting, except 
as authorized pursuant to the affected Lease. The hanging of exterior banners or other 
signage, where pennitted in accordance with the terms of these Sale Guidelines, shall not 
constitute an alteration to a Store. 

11. Express Canada hereby provides notice to the Landlords of Express Canada and the 
Consultant's intention to sell and remove Express FF &E from the Stores. The Consultant 
shall make commercially reasonable efforts to arrange with each L.andlor<l represented by 
counsel on the Service List and with any other Landlord that so requests, .a walk-through 
with the Consultant to identify the Express FF &E subject to the Sale. The relevant 
Landlord shall be entitled to have a representative present in the applicable Stores to 
observe such removal. If the Landlord disputes the Consultant's entitlement to sell or 
remove any Express FF&E under the provisions of the Lease, such Express FF&E shall 
remain on the premises and shall be dealt with as agreed between Express Canada, the 
Consultant and such Landlord, or by :further Order of the Court upon application by Express 
Canada on atleast two (2) days' notice to such Landlord and the Monitor. If Express 
Canada has disclaimed or resiliated the Lease governing such Store in accordiince with the 
CCAA and the Initial Order, it shall not be required to pay rent under such Lease pending 
resolution of any such dispute (other than rent payable for the notice period.provided for 
in the CCAA and the Initial Order), and the disclaimer or resiliation of the Lease shall be 
without prejudice to Express Canada's or the Consultant's claim to the Express FF&E in 
dispute. 

12. lf a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial 
Order to a Landlord while the Sale is ongoing and the Store in question has not yet been 
vacatecj, then: (a) during the notice period prior to the effective time of the disclaimer or 
resiliation, the Landlord may show the affected leased premises to prospective tenants 
during normal business hours, on giving Express Canada, the Monitor and the Consultant 
24 hours' prior written notice; and (b) at the effective time of the disclaimer or resiliation, 
the relevant Landlord shall be entitled to take possession of any such Store without waiver 
of or prejudice to any claims or rights such Landlord may have against Express Canada in 
respect of such Lease or Store, provided that nothing herein .shall rt1lieve such Landlord of 
any obligation to mitigate any damages claimed in connection therewith. 

13. The Consultant and its agents and representatives shall have the same access rights to the 
Stores as Express Canada under the terms of the applicable Lease, and the Landlords shall 
have the rights of access to the Stores during the Sale provided for in the applicable Lease 
(subject, for greater certainty, to any applicable stay of proceedings). 
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14.. Express Canada and the Consultant shall not conduct any auctions of Merchandise or 
Express FF&E at any of the Stores. 

15. The Consµltant shall designate a party to be contacted bythe Landlords should a dispute 
arise concerning the conduct of the Sale, The initial contact persC>n for Consultant shall be 
Jane Dietrich who may be reached by phone at (416)-860-,5223 or email at 
jdietrich@cassdsbrock.com. If the parties are unable to resolve the dispute between 
themselves, the Landlord or Express Canada shall have the right to schedule a ''status 
hearing'' before the Court on no less than two (2) days written notice to the other party or 
parties, during which time the Consultant shall cease all activity in dispute other than 
activity expressly pennitted herein, pending determination of the matter by the. Court; 
provided, however, subject to paragraph 4 of these Sale Guidelines, if a. banner has been 
hung in accordance with these Sale Guidelines and is the subject of a dispute, the 
Consultant shall not be required to talce any such banner down· pending determination of 
any dispute. 

16. Nothing herein or in the Consulting Agreement is, or shall be deemed to be a consent by 
any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed 
to, ot grant to the Landlord arty greater rights than already exist under the terms of any 
applicable Lease. 

17. These Sale Guidelines may be amended by written agreement between the Cons:µltant, 
Express Canada and the applicable Landlord. 
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Court File No. CV-17-11785-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MR 

JUSTICE HAINEY 

) 
) 
) 

MONDAY, THE 29th 

DAY OF MAY, 2017 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC. AND EXPRESS CANADA GC GP, INC.  

Applicants 

CLAIMS PROCEDURE ORDER 

THIS MOTION, made by Express Fashion Apparel Canada Inc. and Express Canada GC 

GP, Inc. (together, the “Applicants”), pursuant to the Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. c-36, as amended (the “CCAA”) for an order, inter alia, establishing a claims 

procedure for the identification and quantification of certain claims against (i) the Applicants and 

Express Canada GC LP (collectively, the “Express Canada Entities”) and (ii) the current and 

former directors and officers of the Applicants, was heard this day at 330 University Avenue, 

Toronto, Ontario. 

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter  

sworn May 23, 2017 including the exhibits thereto, the Second Report of Alvarez & Marsal Canada 

Inc., in its capacity as Monitor (the “Monitor”) dated May , 2017 filed, and on hearing the 

submissions of respective counsel for the Applicants, the Monitor, Express, LLC, and such other 
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counsel as were present, no one else appearing although duly served as appears from the Affidavit 

of Service of  sworn May , 2017: 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated so that this Motion is properly returnable today 

and hereby dispenses with further service thereof. 

DEFINITIONS AND INTERPRETATION 

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have 

the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 as may 

be amended, restated, supplemented and/or modified from time to time (the “Initial Order”). 

3. For the purposes of this Order the following terms shall have the following meanings: 

(a) “Assessments” means Claims of Her Majesty the Queen in Right of Canada or of 

any Province or Territory or Municipality or any other taxation authority in any 

Canadian or foreign jurisdiction, including, without limitation, amounts which may 

arise or have arisen under any notice of assessment, notice of objection, notice of 

reassessment, notice of appeal, audit, investigation, demand or similar request from 

any taxation authority; 

(b) “Business Day” means a day, other than a Saturday, Sunday or a statutory holiday, 

on which banks are generally open for business in Toronto, Ontario; 

(c) “CCAA Proceedings” means the CCAA proceedings commenced by the 

Applicants in the Court under Court File No. CV-17-11785-00CL; 
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(d) “Claim” means: 

(i) any right or claim of any Person against any of the Express Canada Entities, 

whether or not asserted, in connection with any indebtedness, liability or 

obligation of any kind whatsoever of any such Express Canada Entity in 

existence on the Filing Date, whether or not such right or claim is reduced 

to judgment, liquidated, unliquidated, fixed, contingent, matured, 

unmatured, disputed, undisputed, legal, equitable, secured, unsecured, 

perfected, unperfected, present, future, known or unknown, by guarantee, 

surety or otherwise, and whether or not such right is executory or 

anticipatory in nature, including any Assessments and any right or ability of 

any Person to advance a claim for contribution or indemnity or otherwise 

against any of the Express Canada Entities with respect to any matter, 

action, cause or chose in action, whether existing at present or commenced 

in the future, which indebtedness, liability or obligation is based in whole 

or in part on facts that existed prior to the Filing Date, including for greater 

certainty any Equity Claim and any claim against any of the Express Canada 

Entities for indemnification by any Director or Officer in respect of a D&O 

Claim (but excluding any such claim for indemnification that is covered by 

the Directors’ Charge (as defined in the Initial Order)) (each, a “Prefiling 

Claim”, and collectively, the “Prefiling Claims”); 

(ii) any right or claim of any Person against any of the Express Canada Entities 

in connection with any indebtedness, liability or obligation of any kind 

whatsoever owed by any such Express Canada Entity to such Person arising 
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out of the restructuring, disclaimer, resiliation, termination or breach by 

such Express Canada Entity on or after the Filing Date of any contract, lease 

or other agreement whether written or oral (each, a “Restructuring Period 

Claim”, and collectively, the “Restructuring Period Claims”); and 

(iii) any right or claim of any Person against one or more of the Directors and/or 

Officers howsoever arising, whether or not such right or claim is reduced to 

judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, 

disputed, undisputed, legal, equitable, secured, unsecured, perfected, 

unperfected, present, future, known, or unknown, by guarantee, surety or 

otherwise, and whether or not such right is executory or anticipatory in 

nature, including any Assessments and any right or ability of any Person to 

advance a claim for contribution, indemnity or otherwise against any of the 

Directors and/or Officers with respect to any matter, action, cause or chose 

in action, whether existing at present or arising or commenced in the future, 

for which any Director or Officer is alleged to be, by statute or otherwise 

by law or equity, liable to pay in his or her capacity as a Director or Officer 

(each a “D&O Claim”, and collectively, the “D&O Claims”); 

provided, however, that in any case “Claim” shall not include an Excluded Claim, 

but for greater certainty, shall include any Claim arising through subrogation 

against any Express Canada Entity or Director or Officer; 

(e) “Claimant” means (a) a Person asserting a Prefiling Claim or a Restructuring 

Period Claim (including in each case, for greater certainty, an Intercompany Claim) 
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against the Express Canada Entities, or any of them, and (b) a Person asserting a 

D&O Claim against any of the Directors or Officers of any of the Applicants; 

(f) “Claims Bar Date” means 5:00 p.m. on July 28, 2017;  

(g) “Claims Officer” means the individual(s) designated by the Court pursuant to 

paragraph 33 of this Order; 

(h) “Claims Package” means the document package which shall be disseminated by 

the Monitor to any potential Claimant in accordance with the terms of this Order 

and shall consist of a copy of this Order (without schedules), the Proof of Claim 

Instruction Letter, the D&O Claim Instruction Letter, and such other materials as 

the Monitor, in consultation with the Express Canada Entities, may consider 

appropriate; 

(i) “Claims Process” means the procedures outlined in this Order in connection with 

the assertion of Claims against the Express Canada Entities and/or the Directors 

and Officers; 

(j) “Court” means the Ontario Superior Court of Justice (Commercial List); 

(k) “D&O Claim Instruction Letter” means the letter containing instructions for 

completing the D&O Proof of Claim form, substantially in the form attached as 

Schedule “H” hereto; 

(l) “D&O Proof of Claim” means the proof of claim referred to herein to be filed by 

Claimants in connection with any D&O Claim, substantially in the form attached 
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as Schedule “I” hereto, which shall include all available supporting documentation 

in respect of such D&O Claim; 

(m) “Director” means anyone who is or was or may be deemed to be or have been, 

whether by statute, operation of law or otherwise, a director or de facto director of 

either of the Applicants, in such capacity; 

(n) “Employees” means all employees of the Express Canada Entities as at the Filing 

Date and “Employee” means any one of them, in such capacity. For the avoidance 

of doubt, “Employee” does not include individuals whose employment was 

terminated for any reason, without regard to any period of notice, prior to the Filing 

Date; 

(o) “Employee Claim” means any Claim by an Employee; 

(p) “Equity Claim” has the meaning set forth in section 2(1) of the CCAA; 

(q) “Excluded Claim” means any: 

(i) Claim secured by the Administration Charge and the Directors’ Charge; 

(ii) Claim enumerated in sections 5.1(2) and 19(2) of the CCAA;  

(iii) Claim of Fifth Third Bank and Bank of America Merchant Services Canada 

Corp. in connection with the Cash Management System; and  

(iv) Claim by Merchant Retail Solutions ULC in connection with the Letter 

Agreement Governing Inventory Disposition dated May 3, 2017; 

(r) “Filing Date” means May 4, 2017; 

123



- 7 - 

 

  
 

(s) “Intercompany Claim” means any Claim filed by any of the Express Canada 

Entities, or any of their affiliated companies, partnerships, or other corporate 

entities, including Express, LLC or any of its affiliated companies, partnerships, or 

other corporate entities in accordance with the terms of this Order; 

(t) “Meetings” and each a “Meeting” means a meeting of the creditors of the Express 

Canada Entities called for the purpose of considering and voting in respect of a 

Plan; 

(u) “Monitor’s Website” means www.alvarezandmarsal.com/expresscanada; 

(v) “Notice of Dispute of Revision or Disallowance” means the form substantially in 

the form attached as Schedule “E” hereto; 

(w) “Notice of Dispute of Statement of Employee Claim” means the form 

substantially in the form attached as Schedule “G” hereto; 

(x) “Notice of Revision or Disallowance” means the form substantially in the form 

attached as Schedule “D” hereto; 

(y) “Notice to Claimants” means the notice for publication by the Monitor as 

described in paragraph 15 herein, substantially in the form attached as Schedule 

“A” hereto; 

(z)  “Officer” means anyone who is or was or may be deemed to be or have been, 

whether by statute, operation of law or otherwise, an officer or de facto officer of 

any of the Applicants, in such capacity; 

(aa) “Order” means this Claims Procedure Order; 
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(bb) “Person” means any individual, firm, corporation, limited or unlimited liability 

company, general or limited partnership, association, trust (including a real estate 

investment trust), unincorporated organization, joint venture, government or any 

agency or instrumentality thereof or any other entity; 

(cc) “Plan” means any proposed plan of compromise or arrangement that may be filed 

in respect of any or all of the Express Canada Entities pursuant to the CCAA as the 

same may be amended, supplemented or restated from time to time in accordance 

the terms thereof; 

(dd) “Proof of Claim” means the proof of claim referred to herein to be filed by 

Claimants in respect of any Prefiling Claim and Restructuring Period Claim 

(including, in each case, an Intercompany Claim), substantially in the form attached 

as Schedule “C” hereto, which shall include all available supporting documentation 

in respect of such Claim; 

(ee) “Proof of Claim Instruction Letter” means the letter containing instructions for 

completing the Proof of Claim form, substantially in the form attached as Schedule 

“B” hereto;  

(ff) “Restructuring Period Claims Bar Date” means, in respect of a Restructuring 

Period Claim, the later of (i) 30 days after the date on which the Monitor sends a 

Claims Package with respect to a Restructuring Period Claim and (ii) the Claims 

Bar Date; and 

(gg) “Statement of Employee Claim” means the notice prepared by the Express 

Canada Entities, in consultation with the Monitor, to be disseminated by the 
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Monitor to all Employees advising as to certain of their rights and obligations, 

which notice shall include an assessment of the quantum of such Employee’s Claim 

based on the books and records of the Express Canada Entities and shall be 

substantially in the form attached as Schedule “F” hereto; 

4. THIS COURT ORDERS that all references as to time herein shall mean local time in 

Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean 

prior to 5:00 p.m. on such Business Day unless otherwise indicated herein, and any reference to 

an event occurring on a day that is not a Business Day shall mean the next following day that is a 

Business Day. 

5. THIS COURT ORDERS that all references to the word “including” shall mean “including 

without limitation”, all references to the singular herein include the plural, the plural include the 

singular, and any gender includes all genders. 

GENERAL PROVISIONS 

6. THIS COURT ORDERS that any Claim denominated in a foreign currency shall be 

converted to Canadian dollars at the Bank of Canada noon exchange rate in effect at the Filing 

Date. 

7. THIS COURT ORDERS that notwithstanding any other provisions of this Order, the 

solicitation by the Monitor or the Express Canada Entities of Proofs of Claim and D&O Proofs of 

Claim, and the filing by any Claimant of any Proof of Claim or D&O Proof of Claim shall not, for 

that reason only, grant any person any standing in the CCAA Proceedings or rights under any Plan. 

8. THIS COURT ORDERS that the Monitor is hereby authorized to use reasonable discretion 

as to the adequacy of compliance with respect to the manner in which any forms delivered 
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hereunder are completed and executed and the time in which they are submitted, and may, where 

the Monitor is satisfied that a Claim has been adequately proven, waive strict compliance with the 

requirements of this Order, including in respect of the completion, execution and time of delivery 

of such forms. 

9. THIS COURT ORDERS that amounts claimed in Assessments issued after the Filing Date 

shall be subject to this Order and there shall be no presumption of validity or deeming of the 

amount due in respect of the Claim set out in any Assessment where such Assessment was issued 

after the Filing Date. 

MONITOR’S ROLE 

10. THIS COURT ORDERS that, in addition to its prescribed rights, duties, responsibilities 

and obligations under the CCAA, the Initial Order and any other orders of the Court in the CCAA 

Proceedings, the Monitor is hereby authorized, directed and empowered to implement the Claims 

Process set out herein and to take such other actions and fulfill such other roles as are authorized 

by this Order or incidental thereto. 

11. THIS COURT ORDERS that the Monitor: (i) shall have all of the protections given to it 

by the CCAA, the Initial Order, any other orders of the Court in the CCAA Proceedings, and this 

Order, or as an officer of the Court, including the stay of proceedings in its favour; (ii) shall incur 

no liability or obligation as a result of the carrying out of the provisions of this Order, other than 

in respect of its gross negligence or wilful misconduct; (iii) shall be entitled to rely on the books 

and records of the Express Canada Entities and any information provided by the Express Canada 

Entities, all without independent investigation; (iv) shall not be liable for any claims or damages 

resulting from any errors or omissions in such books, records or information; and (v) may seek 

such assistance as may be reasonably required to carry out its duties and obligations pursuant to 
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this Order from Express, LLC, the Express Canada Entities or any of their affiliated companies, 

partnerships, or other corporate entities, including making such inquiries and obtaining such 

records and information as it deems appropriate in connection with the Claims Process. 

12. THIS COURT ORDERS that the Express Canada Entities and their current and former 

shareholders, Officers, Directors, employees, agents and representatives shall fully cooperate with 

the Monitor in the exercise of its powers and discharge of its duties and obligations under this 

Order. 

NOTICE TO CLAIMANTS 

13. THIS COURT ORDERS that as soon as practicable, but no later than 5:00 p.m. on June 6, 

2017, the Monitor shall cause a Claims Package to be sent to: 

(a) Each party that appears on the Service List or has requested a Claims Package; and 

(b) All known Claimants, other than Employees, as evidenced by the books and records 

of the Express Canada Entities at their respective last known municipal or e-mail 

addresses as recorded in the Express Canada Entities’ books and records. 

14. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants to be 

published, for at least two (2) Business Days, in The Globe and Mail (National Edition) as soon as 

practicable after the date of this Order. 

15. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants and the 

Claims Package to be posted to the Monitor’s Website as soon as practicable after the date of this 

Order. 
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16. THIS COURT ORDERS that, the Monitor shall cause the Statements of Employee Claim 

to be sent to all Employees at their respective last known municipal or e-mail addresses as recorded 

in the Express Canada Entities’ books and records as soon as practicable after the date of this Order 

but no later than 5:00 p.m. on June 23, 2017. 

17. THIS COURT ORDERS that to the extent any Claimant requests documents or 

information relating to the Claims Process prior to the Claims Bar Date or if the Express Canada 

Entities and the Monitor become aware of any further Claims, the Monitor shall forthwith send 

such Claimant a Claims Package, direct such Claimant to the documents posted on the Monitor’s 

Website, or otherwise respond to the request for documents or information as the Monitor may 

consider appropriate in the circumstances. 

18. THIS COURT ORDERS that the Claims Process and the forms of Notice to Claimants, 

Proof of Claim Instruction Letter, D&O Claim Instruction Letter, Statement of Employee Claim, 

Proof of Claim, D&O Proof of Claim, Notice of Revision or Disallowance, Notice of Dispute of 

Revision or Disallowance and the Notice of Dispute of Statement of Employee Claim are hereby 

approved. Notwithstanding the foregoing, the Monitor may, from time to time, make minor non-

substantive changes to the forms as the Monitor, in its sole discretion, may consider necessary or 

desirable. 

19. THIS COURT ORDERS that the sending of the Claims Package to the Claimants and the 

publication of the Notice to Claimants, in accordance with this Order, and the completion of the 

other requirements of this Order, shall constitute good and sufficient service and delivery of notice 

of this Order, the Claims Bar Date and the Restructuring Period Claims Bar Date on all Persons 

who may be entitled to receive notice and who may wish to assert a Claim, and no other notice or 
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service need be given or made and no other document or material need be sent to or served upon 

any Person in respect of this Order. 

FILING OF PROOFS OF CLAIM 

(A) Intercompany Claims 

20. THIS COURT ORDERS that all Intercompany Claims must be filed by submitting a Proof 

of Claim to the Monitor on or before the Claims Bar Date. 

(B) Prefiling Claims and D&O Claims 

21. THIS COURT ORDERS that any Claimant that intends to assert a Prefiling Claim or D&O 

Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or 

before the Claims Bar Date. For the avoidance of doubt, a Proof of Claim or D&O Proof of Claim, 

as applicable, must be filed with the Monitor by every Claimant in respect of every Prefiling Claim 

or D&O Claim, regardless of whether or not a legal proceeding in respect of such Prefiling Claim 

or D&O Claim has been previously commenced. 

(C) Restructuring Period Claims 

22. THIS COURT ORDERS that upon becoming aware of a circumstance giving rise to a 

Restructuring Period Claim, the Monitor shall send a Claims Package to the Claimant in respect 

of such Restructuring Period Claim in the manner provided for herein. 

23. THIS COURT ORDERS that any Claimant that intends to assert a Restructuring Period 

Claim or D&O Claim relating to a Restructuring Period Claim shall file a Proof of Claim or D&O 

Proof of Claim, as applicable, with the Monitor on or before the Restructuring Period Claims Bar 

Date. For the avoidance of doubt, a Proof of Claim or D&O Proof of Claim must be filed with the 

Monitor by every Claimant in respect of every Restructuring Period Claim or D&O Claim relating 
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to a Restructuring Period Claim, regardless of whether or not a legal proceeding in respect of such 

Restructuring Period Claim or D&O Claim has been previously commenced. 

(D) Employee Claims 

24. THIS COURT ORDERS that in the event that an Employee receives a Statement of 

Employee Claim and the Employee: 

(a) wishes to dispute the quantum of their Claim as set-out in their Statement of 

Employee Claim, such Employee shall file a Notice of Dispute of  Statement of 

Employee Claim with the Monitor on or before the Claims Bar Date; or 

(b) agrees with the assessment of the quantum of its Claim as set out therein, such 

Employee need not take any further action and such Claim shall be deemed to be 

as set out in such Employee’s Statement of Employee Claim. 

CLAIMS BAR DATE 

25. THIS COURT ORDERS that any Claimant that does not file a Proof of Claim, D&O Proof 

of Claim, or Notice of Dispute of Statement of Employee Claim, in accordance with paragraphs 

20 to 24, as applicable, so that such Proof of Claim, D&O Proof of Claim, or Notice of Dispute of 

Statement of Employee Claim is actually received by the Monitor on or before the Claims Bar 

Date or the Restructuring Period Claims Bar Date, as applicable, or such later date as the Court 

may otherwise direct: 

(a) be and is hereby forever barred, estopped and enjoined from asserting or enforcing 

any such Claim against any of the Express Canada Entities and all such Claims 

shall be forever extinguished; 
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(b) will not be permitted to vote at any Meeting on account of such Claim(s); 

(c) will not be entitled to receive further notice with respect to the Claims Process or 

these proceedings unless the Monitor and/or the Express Canada Entities become 

aware that such Claimant may have a separate Claim or Claims pursuant to which 

the potential Claimant is permitted to participate in the Claims Process; and 

(d) will not be permitted to participate in any distribution under any Plan, if applicable, 

on account of such Claim(s). 

ADJUDICATION OF CLAIMS  

26. THIS COURT ORDERS that, for greater certainty, the procedures outlined in paragraphs 

27 to 31 herein shall not apply to the adjudication of Employee Claims. 

27. THIS COURT ORDERS that the Monitor shall review all Proofs of Claim received on or 

before the Claims Bar Date or the Restructuring Period Claims Bar Date, in consultation with the 

Express Canada Entities, and shall accept, revise or reject each Claim, provided however that in 

the case of Proofs of Claim filed in respect of any Intercompany Claim(s) the Monitor shall only 

consult with the Express Canada Entities if the Monitor determines, in its sole discretion, that such 

consultation is necessary to assess the Intercompany Claim(s). With respect to a D&O Claim set 

out in a D&O Proof of Claim, the Monitor shall, in consultation with the Applicants and the 

Directors and Officers named in respect of such D&O Claim as to the merits of such Claim(s), as 

applicable, accept, revise or reject such D&O Claim. 

28. THIS COURT ORDERS that if the Monitor intends to revise or reject a Claim that has 

been filed in accordance with paragraph 25 herein, the Monitor shall notify the Claimant who has 

delivered such Proof of Claim or D&O Proof of Claim, as applicable, that such Claim has been 
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revised or rejected and the reasons therefor, by sending a Notice of Revision or Disallowance by 

no later than September 15, 2017, unless otherwise ordered by this Court. For greater certainty, if 

a Notice of Revision or Disallowance has not been sent by the Monitor to a Claimant by September  

15, 2017, such Claimants’ Proof of Claim or D&O Proof of Claim shall be deemed to have been 

accepted by the Monitor in the amount filed by such Claimant, unless otherwise ordered by the 

Court. 

29. THIS COURT ORDERS that any Claimant who intends to dispute a Notice of Revision or 

Disallowance hereof shall: 

(a) deliver a completed Notice of Dispute of Revision or Disallowance, along with the 

reasons for the dispute, to the Monitor by no later than twenty-eight (28) days after 

the date on which the Claimant is deemed to receive the Notice of Revision or 

Disallowance, or such later date as may be agreed to by the Monitor in writing; and 

(b) upon receipt of a Notice of Dispute of Revision or Disallowance in respect of a 

Claim, the Monitor shall attempt to resolve such dispute and settle the purported 

Claim with the Claimant, and in the event that a dispute raised in a Notice of 

Dispute of Revision or Disallowance is not settled within a time period or in a 

manner satisfactory to the Monitor, in consultation with the Express Canada 

Entities, the Monitor shall refer the dispute raised in the Notice of Dispute of 

Revision or Disallowance to a Claims Officer or the Court for adjudication at its 

election. 

30. THIS COURT ORDERS that where a Claimant that receives a Notice of Revision or 

Disallowance does not file a completed Notice of Dispute of Revision or Disallowance by the time 
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set out in paragraph 29(a), such Claimant’s Claim shall be deemed to be as set out in the Notice of 

Revision or Disallowance and such Claimant shall have no further right to dispute same. 

31. THIS COURT ORDERS that the Monitor may refer any Claim to a Claims Officer or the 

Court for adjudication at its election by sending written notice to the Claimant at any time. 

ADJUDICATION OF EMPLOYEE CLAIMS 

32. THIS COURT ORDERS that the Monitor shall review all Notices of Dispute of Statement 

of Employee Claim received on or before the Claims Bar Date, in consultation with the Express 

Canada Entities, and if the Monitor disagrees with the amount of the Claim as set out in the Notice 

of Dispute of Statement of Employee Claim, shall, in consultation with the Express Canada 

Entities, attempt to resolve such dispute and settle the purported Claim with the Employee, and in 

the event that a dispute is not settled within a time period or in a manner that is satisfactory to the 

Monitor, the Monitor shall, in consultation with the Express Canada Entities, refer such dispute 

raised to a Claims Officer or the Court for adjudication at its election and shall forthwith send 

written notice to the Employee notifying the Employee of the Monitor’s election.  

CLAIMS OFFICERS 

33. THIS COURT ORDERS that Hon. Dennis O’Connor, and such other Persons as may be 

appointed by the Court from time to time on a motion by the Express Canada Entities or the 

Monitor, be and are hereby appointed as Claims Officers for the Claims Process. 

34. THIS COURT ORDERS that the decision as to whether the disputed Claim should be 

adjudicated by the Court or a Claims Officer shall be in the sole discretion of the Monitor. 

35. THIS COURT ORDERS that a Claims Officer shall determine the validity and amount of 

disputed Claims in accordance with this Order and to the extent necessary may determine whether 
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any Claim or part thereof constitutes an Excluded Claim and shall provide written reasons. A 

Claims Officer shall determine all procedural matters which may arise in respect of his or her 

determination of these matters, including the manner in which any evidence may be adduced. A 

Claims Officer shall have the discretion to determine by whom and to what extent the costs of any 

hearing before a Claims Officer shall be paid. 

36. THIS COURT ORDERS that the Monitor, the Claimant or the applicable Express Canada 

Entity may, within ten (10) days of such party receiving notice of a Claims Officer’s determination 

of the value of a Claimant’s Claim, appeal such determination or any other matter determined by 

the Claims Officer in accordance with paragraph 35 or otherwise to the Court by filing a notice of 

appeal, and the appeal shall be initially returnable within ten (10) days of filing such notice of 

appeal. 

37. THIS COURT ORDERS that if no party appeals the determination of value of a Claim by 

a Claims Officer within the time set out in paragraph 36 above, the decision of the Claims Officer 

in determining the value of the Claimant’s Claim shall be final and binding upon the relevant 

Express Canada Entity, the Monitor, and the Claimant, and there shall be no further right of appeal, 

review or recourse to the Court from the Claims Officer’s final determination of a Claim. 

NOTICE OF TRANSFEREES 

38. THIS COURT ORDERS that from the date of this Order until seven (7) days prior to the 

date fixed by the Court for the first distribution in the CCAA Proceedings or any other proceeding, 

including a bankruptcy, to the extent required, leave is hereby granted to permit a Claimant to 

provide notice to the Monitor of assignment or transfer of a Claim to any third party. 
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39. THIS COURT ORDERS that subject to the terms of any subsequent Order of this Court, 

if, after the Filing Date, the holder of a Claim transfers or assigns the whole of such Claim to 

another Person, neither the Monitor nor the Express Canada Entities shall be obligated to give 

notice to or otherwise deal with the transferee or assignee of such Claim in respect thereof unless 

and until written notice of such transfer or assignment, together with satisfactory evidence of such 

transfer or assignment, shall have been received and acknowledged by the Monitor in writing and 

thereafter such transferee or assignee shall, for the purposes hereof, constitute the “Claimant” in 

respect of such Claim or D&O Claim and the Monitor shall thereafter only be required to deal with 

such transferee or assignee and not the original Claimant. Any such transferee or assignee of a 

Claim shall be bound by any notices given or steps taken or not taken in respect of such Claim in 

accordance with this Order prior to receipt and acknowledgement by the Monitor of satisfactory 

evidence of such transfer or assignment. A transferee or assignee of a Claim takes the Claim 

subject to any rights of set-off to which the Express Canada Entities may be entitled with respect 

to such Claim. A transferee or assignee of a Claim shall not be entitled to set-off, apply, merge, 

consolidate or combine any Claims assigned or transferred to it against or on account or in 

reduction of any amounts owing by such Person to the Express Canada Entities. 

40. THIS COURT ORDERS that no transfer or assignment shall be effective for voting 

purposes at any Meeting unless sufficient notice and evidence of such transfer or assignment has 

been received by the Monitor no later than 5:00 p.m. on the date that is seven (7) days prior to the 

date fixed by the Court for any Meeting, failing which the original Claimant shall have all 

applicable rights as the “Claimant” with respect to such Claim as if no transfer or assignment of 

the Claim had occurred. 
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SERVICE AND NOTICE 

41. THIS COURT ORDERS that the Monitor may, unless otherwise specified by this Order, 

serve and deliver or cause to be served and delivered the Claims Package, and any letters, notices 

or other documents, to the Claimants or any other interested Person by forwarding true copies 

thereof by prepaid ordinary mail, courier, personal delivery, facsimile transmission or email to 

such Persons at the physical or electronic address, as applicable, last shown on the books and 

records of the Express Canada Entities or set out in such Claimant’s Proof of Claim. Any such 

service and delivery shall be deemed to have been received: (i) if sent by ordinary mail, on the 

third Business Day after mailing within Ontario, the fifth Business Day after mailing within 

Canada (other than within Ontario), and the tenth Business Day after mailing internationally; (ii) 

if sent by courier or personal delivery, on the next Business Day following dispatch; and (iii) if 

delivered by facsimile transmission or email by 5:00 p.m. on a Business Day, on such Business 

Day, and if delivered after 5:00 p.m. or other than on a Business Day, on the following Business 

Day. 

42. THIS COURT ORDERS that any notice or communication required to be provided or 

delivered by a Claimant to the Monitor under this Order shall be in writing in substantially the 

form, if any, provided for in this Order and will be sufficiently given only if delivered by prepaid 

ordinary mail, registered mail, courier, personal delivery, facsimile transmission or email 

addressed to: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
200 Bay Street, Suite 2900 
P.O. Box 22 
Toronto, ON 
M5J 2J1 
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Attention: Josh Nevsky 
Email:  monitor.expresscanada@alvarezandmarsal.com 
Facsimile: 416-847-5201 

43. THIS COURT ORDERS that if, during any period during which notices or other 

communications are being given pursuant to this Order, a postal strike or postal work stoppage of 

general application should occur, such notices or other communications sent by ordinary or 

registered mail and then not received shall not, absent further Order of this Court, be effective and 

notices and other communications given hereunder during the course of any such postal strike or 

work stoppage of general application shall only be effective if given by courier, personal delivery, 

facsimile transmission or email in accordance with this Order. 

MISCELLANEOUS 

44. THIS COURT ORDERS that the Monitor may from time to time apply to this Court to 

extend the time for any action which the Monitor is required to take if reasonably required to carry 

out its duties and obligations pursuant to this Order and for advice and directions concerning the 

discharge of its powers and duties under this Order or the interpretation or application of this Order. 

45. THIS COURT ORDERS that nothing in this Order shall prejudice the rights and remedies 

of any Directors or Officers or other Persons under the Directors’ Charge or any applicable 

insurance policy or prevent or bar any Person from seeking recourse against or payment from any 

of the Express Canada Entities’ insurance and any Director’s or Officer’s liability insurance policy 

or policies that exist to protect or indemnify the Directors or Officers or other Persons, whether 

such recourse or payment is sought directly by the Person asserting a Claim from the insurer or 

derivatively through the Director or Officer or any Express Canada Entity; provided, however, that 

nothing in this Order shall create any rights in favour of such Person under any policies of 

insurance nor shall anything in this Order limit, remove, modify or alter any defence to such Claim 
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available to the insurer pursuant to the provisions of any insurance policy or at law; and further 

provided that any Claim or portion thereof for which the Person receives payment directly from, 

or confirmation that she is covered by, the Express Canada Entities’ insurance or any Director’s 

or Officer’s liability insurance or other liability insurance policy or policies that exist to protect or 

indemnify the Directors or Officers or other Persons shall not be recoverable as against an Express 

Canada Entity or Director or Officer as applicable. 

46. THIS COURT ORDERS that nothing in this Order shall prejudice, limit, bar, extinguish 

or otherwise affect (i) any right or claim of any Person, including under any guarantee, indemnity 

or otherwise, against Express, LLC, or any other Person other than the Express Canada Entities 

and the Directors and Officers; and (ii) any right or claim of Express, LLC, or any other Person in 

response to such right or claim. 

47. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of 

America, to give effect to this Order and to assist the Applicants, the Monitor and their respective 

agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative 

bodies are hereby respectfully requested to make such orders and to provide such assistance to the 

Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to give 

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to 

assist the Applicants and the Monitor and their respective agents in carrying out the terms of this 

Order. 
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TAB A



 
 

SCHEDULE “A” 

NOTICE TO CLAIMANTS 
AGAINST THE EXPRESS CANADA ENTITIES 

 

RE: NOTICE OF CLAIMS PROCESS FOR EXPRESS FASHION APPAREL CANADA 
INC., EXPRESS CANADA GC GP, INC., and EXPRESS CANADA GC LP 
(COLLECTIVELY, THE “EXPRESS CANADA ENTITIES”) PURSUANT TO THE 
COMPANIES’ CREDITORS ARRANGEMENT ACT (the “CCAA”) 

PLEASE TAKE NOTICE that on May 29, 2017, the Ontario Superior Court of Justice 
(Commercial List) issued an order (the “Claims Procedure Order”) in the CCAA proceedings of 
Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the 
“Applicants”), requiring that all Persons who assert a Claim (capitalized terms used in this notice 
and not otherwise defined have the meaning ascribed to them in the Claims Procedure Order) 
against the Express Canada Entities, whether unliquidated, contingent or otherwise, and all Persons 
who assert a claim against the Directors and/or Officers of the Applicants (as defined in the Claims 
Procedure Order, a “D&O Claim”), must file a Proof of Claim (with respect to Claims against 
the Express Canada Entities) or D&O Proof of Claim (with respect to D&O Claims) with 
Alvarez and Marsal Canada Inc. as court-appointed monitor of the Applicants (in such 
capacity and not in its personal or corporate capacity, the “Monitor”) on or before 5:00 p.m. 
(Toronto time) on July 28, 2017 (the “Claims Bar Date”), by sending the Proof of Claim or 
D&O Proof of Claim to the Monitor by prepaid ordinary mail, registered mail, courier, 
personal delivery or electronic transmission at the following address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 

Attention: Josh Nevsky 

Pursuant to the Claims Procedure Order, Claims Packages, including the form of Proof of Claim 
and D&O Proof of Claim forms, will be sent to all known Claimants by mail on or before June 6, 
2017. Employees will be sent a notice providing information regarding their claims on or before 
June 23, 2017. Claimants may also obtain the Claims Procedure Order and a Claims Package from 
the Monitor’s website at www.alvarezandmarsal.com/expresscanada, or by contacting the Monitor 
by telephone at 1-844-692-6255. 

Only Proofs of Claim and D&O Proofs of Claim actually received by the Monitor on or before 
5:00 p.m. (Toronto time) on July 28, 2017 will be considered filed by the Claims Bar Date. It is 
your responsibility to ensure that the Monitor receives your Proof of Claim or D&O Proof 
of Claim by the Claims Bar Date. 
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CLAIMS AND D&O CLAIMS WHICH ARE NOT RECEIVED BY THE APPLICABLE 
CLAIMS BAR DATE WILL BE BARRED AND EXTINGUISHED FOREVER. 

 

DATED this  day of , 2017. 
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TAB B



 
 

SCHEDULE “B” 

CLAIMANT’S GUIDE TO COMPLETING THE PROOF OF CLAIM FORM FOR 
CLAIMS AGAINST THE EXPRESS CANADA ENTITIES1 

This Guide has been prepared to assist Claimants in filling out the Proof of Claim form for Claims 
against the Express Canada Entities. If you have any additional questions regarding completion of 
the Proof of Claim, please consult the Monitor’s website 
at www.alvarezandmarsal.com/expresscanada or contact the Monitor, whose contact information 
is set out below. 

Additional copies of the Proof of Claim may be found at the Monitor’s website address noted 
above. 

Please note that this is a guide only, and that in the event of any inconsistency between the terms 
of this guide and the terms of the Claims Procedure Order made on May 29, 2017 (the “Claims 
Procedure Order”), the terms of the Claims Procedure Order will govern. 

SECTION 1 - DEBTOR 

1. The full name of the Express Canada Entity or Entities against which the Claim is asserted 
must be listed (see footnote 1 for a list of the three Express Canada Entities). 

SECTION 2A - ORIGINAL CLAIMANT 

2. A separate Proof of Claim must be filed by each legal entity or person asserting a claim 
against the Express Canada Entities, or any of them. 

3. The Claimant shall include any and all Claims that it asserts against the applicable Express 
Canada Entity in a single Proof of Claim filed in respect thereof. 

4. The full legal name of the Claimant must be provided. 

5. If the Claimant operates under a different name or names, please indicate this in a separate 
schedule in the supporting documentation. 

6. If the Claim has been assigned or transferred to another party, Section 2B must also be 
completed. 

7. Unless the Claim is assigned or transferred, all future correspondence, notices, etc., 
regarding the Claim will be directed to the address and contact indicated in this section. 

SECTION 2B - ASSIGNEE 

8. If the Claimant has assigned or otherwise transferred its Claim, then Section 2B must be 
completed. 

                                                 
1 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, 

the “Express Canada Entities”). 
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9. The full legal name of the Assignee must be provided. 

10. If the Assignee operates under a different name or names, please indicate this m a separate 
schedule in the supporting documentation. 

11. If the Monitor, in consultation with the Express Canada Entities, is satisfied that an 
assignment or transfer has occurred, all future correspondence, notices, etc., regarding the 
Claim will be directed to the Assignee at the address and contact indicated in this section. 

SECTION 3 - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR 

12. Indicate the amount the Express Canada Entity or Entities was and still is indebted to the 
Claimant in the Amount of Claim column, including interest up to and including May 3, 
2017. 

Currency 

13. The amount of the Claim must be provided in the currency in which it arose. 

14. Indicate the appropriate currency in the Currency column. 

15. If the Claim is denominated in multiple currencies, use a separate line to indicate the Claim 
amount in each such currency. If there are insufficient lines to record these amounts, attach 
a separate schedule indicating the required information. 

16. If necessary, currency will be converted in accordance with the Claims Procedure Order. 

Unsecured Claim 

17. Check this box ONLY if the Claim recorded on that line is an unsecured claim. 

Secured Claim 

18. Check this box ONLY if the Claim recorded on that line is a secured claim. 

SECTION 4 - DOCUMENTATION 

19. Attach to the Proof of Claim form all particulars of the Claim and all available supporting 
documentation, including amount, and description of transaction(s) or agreement(s), or 
legal breach(es) giving rise to the Claim, including any claim assignment/transfer 
agreement or similar document, if applicable and amount of invoices, particulars of all 
credits, discounts, etc., claimed, description of the security, if any, granted by the affected 
Express Canada Entity to the Claimant and estimated value of such security. 

SECTION 5 - CERTIFICATION 

20. The person signing the Proof of Claim should: 

(a) be the Claimant or an authorized representative of the Claimant; 

(b) have knowledge of all the circumstances connected with this Claim; 

143



- 3 - 

 
 

(c) assert the Claim against the Debtor as set out in the Proof of Claim and certify all 
available supporting documentation is attached; and 

(d) have a witness to its certification. 

21. By signing and submitting the Proof of Claim, the Claimant is asserting the Claim against 
the Express Canada Entity or Entities. 

SECTION 6 - FILING OF CLAIM 

22. The Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto 
time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered 
mail, courier, personal delivery or electronic transmission at the following address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 
 
Attention: Josh Nevsky 

 
Failure to file your Proof of Claim so that it is actually received by the Monitor on or before 
5:00 p.m. on the Claims Bar Date will result in your claim being barred and you will be 
prevented from making or enforcing a Claim against the Express Canada Entities. In 
addition, you shall not be entitled to further notice in and shall not be entitled to participate 
as a creditor in the CCAA proceedings of Express Fashion Apparel Canada Inc. and Express 
Canada GC GP, Inc. 
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SCHEDULE “C” 

PROOF OF CLAIM FORM FOR CLAIMS AGAINST 
THE EXPRESS CANADA ENTITIES2 

 
1. Name of Express Canada Entity or Entities (the “Debtor”) 

 
 Debtor: _____________________________________  

   
2A. Original Claimant (the “Claimant”) 
 
Legal Name of 
Claimant: 

  Name of 
Contact 

 

      
Address  Title  
  Phone #  

  Fax #  

      

City  
Prov 
/State 

  
Email 

 

      
Postal/Zip 
Code 

  

 
 
2B.  Assignee, if claim has been assigned 

 
Legal Name of 
Assignee: 

  Name of 
Contact 

 

      
Address  Title  
  Phone #  

  Fax #  

      

City  
Prov 
/State 

  
Email 

 

      
Postal/Zip 
Code 

  

 
  

                                                 
2 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, 

the “Express Canada Entities”). 
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3. Amount of Claim 

The Debtor was and still is indebted to the Claimant as follows: 

Currency  Amount of Claim 
(including interest up to and 

including May 3, 2017) 

 Unsecured 
Claim 

 Secured 
Claim 

       
       
       
       
       
 
4. Documentation 

Provide all particulars of the Claim and all available supporting documentation, including 
amount, and description of transaction(s) or agreement(s), or legal breach(es) giving rise to the 
Claim, including any claims assignment/transfer agreement or similar document, if applicable, 
and amount of invoices, particulars of all credits, discounts, etc., claimed, description of the 
security, if any, granted by the affected Debtor to the Claimant and estimated value of such 
security. 

5. Certification 
I hereby certify that: 

 1. I am the Claimant or an authorized representative of the Claimant. 
 2. I have knowledge of all the circumstances connected with this Claim. 
 3. The Claimant asserts this Claim against the Debtor as set out above. 
 4. All available documentation in support of this Claim is attached. 
   
   

Signature:    

Witness: 
 
 

    (signature) 
Name:     
     
Title:    (print) 
    
    
Dated at     this    day of    , 2017. 

 
6. Filing of Claim 

This Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time) 
on July 28, 2017 by prepaid ordinary mail, registered mail, courier, personal delivery or 
electronic transmission at the following address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
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Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 
 
Attention: Josh Nevsky 
 
 

For more information see www.alvarezandmarsal.com/expresscanada, or contact the Monitor by telephone at 1-844-
692-6255. 
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TAB D



 
 

SCHEDULE “D” 

NOTICE OF REVISION OR DISALLOWANCE 

For Persons that have asserted Claims against the Express Canada Entities1 and/or 
D&O Claims against the Directors and/or Officers of the Applicants2 

 

Claims Reference Number:          

To:          
               (the “Claimant”) 

Capitalized terms not defined in this Notice of Revision or Disallowance have the meaning 
ascribed to them in the Order of the Ontario Superior Court of Justice (Commercial List) in the 
CCAA proceedings of the Applicants dated May 29, 2017 (the “Claims Procedure Order”). 

Pursuant to the Claims Procedure Order, the Monitor hereby gives you notice that it has reviewed 
your Proof of Claim or D&O Proof of Claim and has revised or disallowed all or part of your 
purported Claim. Subject to further dispute by you in accordance with the Claims Procedure Order, 
your Claim will be as follows: 

 Amount as submitted Amount allowed by 
Monitor: 

 Currency Value  

A. Unsecured  $ $ 
B. Secured  $ $ 
C. D&O Claim  $ $ 
D. Total Claim  $ $ 

 

Reasons for Revision or Disallowance: 

 

SERVICE OF DISPUTE NOTICES 

If you intend to dispute this Notice of Revision or Disallowance, you must, no later than 5:00 
p.m. (prevailing time in Toronto) on the day that is twenty-eight (28) Calendar Days after 
this Notice of Revision or Disallowance is deemed to have been received by you (in 
accordance with paragraph 41 of the Claims Procedure Order), deliver a Notice of Dispute 
                                                 
1 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively, 

the “Express Canada Entities”). 

2  Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the “Applicants”) 

148



- 2 - 

 
 

of Revision or Disallowance to the Monitor by ordinary prepaid mail, registered mail, 
courier, personal delivery or electronic transmission to the following address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 

Attention: Josh Nevsky 

In accordance with the Claims Procedure Order, notices shall be deemed to be received by the 
Monitor upon actual receipt thereof by the Monitor during normal business hours on a Business 
Day, or if delivered outside of normal business hours, on the next Business Day. 

The form of Notice of Dispute of Revision or Disallowance is enclosed and can also be accessed 
on the Monitor’s website at www.alvarezandmarsal.com/expresscanada. 

IF YOU FAIL TO FILE A NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE 
WITHIN THE PRESCRIBED TIME PERIOD, THIS NOTICE OF REVISION OR 
DISALLOWANCE WILL BE BINDING UPON YOU. 

DATED this   day of   , 2017. 

Alvarez & Marsal Canada Inc., solely in its capacity as Court-appointed Monitor of Express 
Fashion Apparel Canada Inc. and Express Canada GC GP, Inc., and not in its personal or corporate 
capacity 

Per:          

For more information see www.alvarezandmarsal.com/expresscanada, or contact the  
Monitor by telephone at 1-844-692-6255.
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TAB E



 
 

SCHEDULE “E” 

NOTICE OF DISPUTE OF REVISION OR DISALLOWANCE 

With respect to the Express Canada Entities5 

 
Claims Reference Number:         
 
1. Particulars of Claimant: 

Full Legal Name of Claimant (include trade name, if different) 

 

 

(the “Claimant”) 
 
Full Mailing Address of the Claimant: 

 

 

 
Other Contact Information of the Claimant: 

Telephone Number:  

Email Address:  

Facsimile Number:  

Attention (Contact Person):  

 
2. Particulars of original Claimant from whom you acquired the Claim or D&O Claim 

(if applicable): 

Have you acquired this purported Claim by assignment? 

Yes:  No:  

If yes and if not already provided, attach documents evidencing assignment. 

Full Legal Name of original Claimant(s):       

                                                 
5 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively, 

the “Express Canada Entities”). 
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3. Dispute of Revision or Disallowance of Claim: 

The Claimant hereby disagrees with the value of its Claim as set out in the Notice of 
Revision or Disallowance and asserts a Claim as follows: 

 Currency Amount allowed by Monitor 
in the Notice of Revision or 

Disallowance: 

Amounts claimed by 
Claimant:6 

A. Unsecured  $ $ 
B. Secured  $ $ 
C. D&O Claim  $ $ 
D. Total Claim  $ $ 

 

4. Reasons for Dispute: 

Please describe the reasons and basis for your dispute of the amount allowed by the Monitor 
in the Notice of Revision or Disallowance. You may attach a separate schedule if more 
space is required. 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

 

 

                                                 
6 If necessary, currency will be converted in accordance with the Claims Procedure Order. 
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SCHEDULE “F” 

(Letterhead of the Monitor) 

June , 2017 

 

Dear: 

Re: Employee Claims in the CCAA Proceedings of Express Fashion Apparel Canada Inc. et 
al (Court File: CV-17-11785-00CL) 

As you know, Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, 
the “Applicants”) filed for and were granted creditor protection under the Companies’ Creditors 
Arrangement Act (Canada) (the “CCAA”), pursuant to an order (the “Initial Order”) of the 
Ontario Superior Court of Justice (Commercial List) (the “Court”) (the “CCAA Proceedings”). 
Pursuant to the Initial Order, the Court appointed Alvarez & Marsal Canada Inc. as monitor of the 
Applicants and Express Canada GC LP (collectively, the “Express Canada Entities”) to, among 
other things, oversee the CCAA Proceedings. (in such capacity and not in its personal or corporate 
capacity, the “Monitor”). A copy of the Initial Order and other information relating to the CCAA 
Proceedings has been posted to www.alvarezandmarsal.com/expresscanada (the “Monitor’s 
Website”). 

The purpose of this notice is to inform you about the claims process that was approved by the 
Court  on May 29, 2017 (the “Claims Process”). The Claims Process governs claims to be asserted 
against the Express Canada Entities in the CCAA Proceedings, including those made by employees 
of the Express Canada Entities as of May 4, 2017 (“Employees”). The Claims Process, as it relates 
to Employee claims, is described below. 

Employee Claims Process 

• Under the Claims Process, the Monitor is required to send a notice prepared by the Express 
Canada Entities, in consultation with the Monitor, to each Employee outlining the quantum 
of their claim against the Express Canada Entities that the Monitor is prepared to allow 
(“Statement of Employee Claim”). 

• This notice is your Statement of Employee Claim, and your total claim has been assessed 
by the Express Canada Entities, in consultation with the Monitor, as follows: 

Your claim against Express Fashion Apparel Canada Inc., as of  2017, 
has been assessed as a claim in the amount of $ CAD. Details of your 
claim are set out in the attached schedule. 

If you agree with the Express Canada Entities’ assessment of your claim, 
you need take no further action. 

IF YOU WISH TO DISPUTE THE ASSESSMENT OF YOUR CLAIM, 
YOU MUST TAKE THE STEPS OUTLINED BELOW. 
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Disagreement with Assessment: 

If you disagree with the assessment of your claim set out in this Statement of Employee Claim, 
you must complete and return to the Monitor a completed Notice of Dispute of Statement of 
Employee Claim asserting a claim in a different amount supported by appropriate documentation. 
A blank Notice of Dispute of Statement of Employee Claim form is enclosed. The Notice of 
Dispute of Statement of Employee Claim with supporting documentation disputing the within 
assessment of your claim must be received by the Monitor no later than 5:00 p.m. (Toronto 
Time) on July 28, 2017. 

If no such Notice of Dispute of Statement of Employee Claim is received by the Monitor by that 
date, the amount of your claim will be, subject to further order of the Court, conclusively deemed 
to be as shown in this Statement of Employee Claim.   

The Notice of Dispute of Statement of Employee Claim should be delivered by registered mail, 
personal delivery, courier, email (in PDF format) or facsimile transmission to: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 

Attention: Josh Nevsky 

Important Deadline: 

If you do not file a Notice of Dispute of Statement of Employee Claim by July 28, 2017, you will 
have no further right to dispute your claim against any of the Express Canada Entities, as assessed 
by the Express Canada Entities, and you will be barred from filing any such dispute in the future. 

More Information: 

If you have questions regarding the foregoing, you may contact the Monitor at 1.844.692.6255 
or monitor.expresscanada@alvarezandmarsal.com. 

 
Yours truly, 
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TAB G



 
 

SCHEDULE “G” 

NOTICE OF DISPUTE OF STATEMENT OF EMPLOYEE CLAIM 

With respect to the Express Canada Entities7 

 
Claims Reference Number:         
 
1. Particulars of Claimant:  

Full Legal Name of Claimant (include trade name, if applicable) 

 

 

(the “Claimant”) 
 
Full Mailing Address of the Claimant: 

 

 

 
 
Other Contact Information of the Claimant: 

Telephone Number:  

Email Address:  

Facsimile Number:  

Attention (Contact Person):  

 
2. Particulars of original Employee from whom you acquired the Claim (if applicable): 

Have you acquired this purported Claim from an Employee by assignment? 

Yes:  No:  

If yes and if not already provided, attach documents evidencing assignment. 

Full Legal Name of original Employee claimant:      

                                                 
7 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc. and Express Canada GC LP (collectively, 

the “Express Canada Entities”). 
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3. Dispute of Statement of Employee Claim: 

The Claimant hereby disagrees with the value of its Claim as set out in the Statement of 
Employee Claim and asserts a Claim as follows: 

 Currency Amount in Statement of 
Employee Claim: 

Amounts claimed by 
Claimant:8 

Total Claim  $ $ 
 

4. Reasons for Dispute: 

Please describe the reasons and basis for your dispute of the amount set out in your 
Statement of Employee Claim. You may attach a separate schedule if more space is 
required. 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

 

 

 

                                                 
8 If necessary, currency will be converted in accordance with the Claims Procedure Order. 
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SCHEDULE “H” 

CLAIMANT’S GUIDE TO COMPLETING THE D&O PROOF OF CLAIM FORM FOR 
CLAIMS AGAINST DIRECTORS AND/OR OFFICERS OF EXPRESS FASHION 

APPAREL CANADA INC. AND EXPRESS CANADA GC GP, INC. 

This Guide has been prepared to assist Claimants in filling out the D&O Proof of Claim form for 
claims against the Directors and/or Officers of Express Fashion Apparel Canada Inc. and Express 
Canada GC GP, Inc. (together, the “Applicants”). If you have any additional questions regarding 
completion of the D&O Proof of Claim, please consult the Monitor’s website 
at www.alvarezandmarsal.com/expresscanada or contact the Monitor, whose contact information 
is set out below. 

The D&O Proof of Claim form is for Claimants asserting a claim against any Directors and/or, 
Officers of the Applicants, and NOT for claims against any of the Express Canada Entities9 
themselves. For claims against the Express Canada Entities, please use the form titled “Proof of 
Claim Form for Claims Against the Express Canada Entities”, which is available on the Monitor’s 
website at www.alvarezandmarsal.com/expresscanada. 

Additional copies of the D&O Proof of Claim form may be found at the Monitor’s website address 
noted above. 

Please note that this is a guide only, and that in the event of any inconsistency between the terms 
of this guide and the terms of the Claims Procedure Order made on May 29, 2017 (the “Claims 
Procedure Order”), the terms of the Claims Procedure Order will govern. 

SECTION 1. - DEBTOR 

1. The full name of all of the Applicants’ Directors or Officers against whom the Claim is 
asserted must be listed. 

SECTION 2A. - ORIGINAL CLAIMANT 

2. A separate D&O Proof of Claim must be filed by each legal entity or person asserting a 
claim against the Applicants’ Directors or Officers. 

3. The Claimant shall include any and all D&O Claims that it asserts against the Applicants’ 
Directors or Officers in a single D&O Proof of Claim. 

4. The full legal name of the Claimant must be provided. 

5. If the Claimant operates under a different name or names, please indicate this in a separate 
schedule in the supporting documentation. 

                                                 
9 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, the 

“Express Canada Entities”)  
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6. If the claim has been assigned or transferred to another party, Section 2B, described below, 
must also be completed. 

7. Unless the claim is assigned or transferred, all future correspondence, notices, etc., 
regarding the claim will be directed to the address and contact indicated in this section. 

SECTION 2B. - ASSIGNEE 

8. If the Claimant has assigned or otherwise transferred its claim, then Section 2B must be 
completed. 

9. The full legal name of the Assignee must be provided. 

10. If the Assignee operates under a different name or names, please indicate this in a separate 
schedule in the supporting documentation. 

11. If the Monitor, in consultation with the Applicants, is satisfied that an assignment or 
transfer has occurred, all future correspondence, notices, etc., regarding the claim will be 
directed to the Assignee at the address and contact indicated in this section. 

SECTION 3. - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR 

12. Indicate the amount the Director(s) and/or Officer(s) was/were and still is/are indebted to 
the Claimant in the Amount of Claim column, including interest up to and including May 
3, 2017. 

Currency 

13. The amount of the claim must be provided in the currency in which it arose. 

14. Indicate the appropriate currency in the Currency column. 

15. If the claim is denominated in multiple currencies, use a separate line to indicate the claim 
amount in each such currency. If there are insufficient lines to record these amounts, attach 
a separate schedule indicating the required information. 

16. If necessary, currency will be converted in accordance with the Claims Procedure Order. 

SECTION 4. - DOCUMENTATION 

17. Attach to the D&O Proof of Claim form all particulars of the claim and all available 
supporting documentation, including amount and description of transaction(s) or 
agreement(s) or legal breach(es) giving rise to the claim. 

SECTION 5. - CERTIFICATION 

18. The person signing the D&O Proof of Claim should: 

(a) be the Claimant or an authorized representative of the Claimant; 

(b) have knowledge of all of the circumstances connected with this claim; 
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(c) assert the claim against the Debtor(s) as set out in the D&O Proof of Claim and 
certify all available supporting documentation is attached; and 

(d) have a witness to its certification. 

19. By signing and submitting the D&O Proof of Claim, the Claimant is asserting the claim 
against the Debtor(s). 

SECTION 6. - FILING OF CLAIM 

20. The D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m. 
(Toronto time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, 
registered mail, courier, personal delivery or electronic transmission at the following 
address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 

Attention: Josh Nevsky 

Failure to file your D&O Proof of Claim so that it is actually received by the Monitor on or 
before 5:00 p.m. on the Claims Bar Date will result in your claim being barred and you will 
be prevented from making or enforcing a claim against the Directors and Officers of the 
Applicants. In addition, you shall not be entitled to further notice in and shall not be entitled 
to participate as a creditor in the Applicants’ CCAA proceedings. 
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SCHEDULE “I” 

PROOF OF CLAIM FORM FOR CLAIMS AGAINST 
DIRECTORS OR OFFICERS OF EXPRESS FASHION APPAREL CANADA INC. AND 

EXPRESS CANADA GC GP, INC.  
(the “D&O Proof of Claim”) 

This form is to be used only by Claimants asserting a claim against any Directors and/or, Officers 
of Express Fashion Apparel Canada Inc. and Express Canada GC GP, Inc. (together, the 
“Applicants”) and NOT for claims against the Express Canada Entities1 themselves. For claims 
against the Express Canada Entities, please use the form titled “Proof of Claim Form for Claims 
Against the Express Canada Entities”, which is available on the Monitor’s website 
at www.alvarezandmarsal.corn/expresscanada. 

1.  Name of Officer(s) and/or Director(s) (the “Debtor(s)”) 
 

 Debtor(s):  
  
2A. Original Claimant (the “Claimant”) 

 
Legal Name of 
Claimant: 

  Name of 
Contact 

 

      
Address  Title  
  Phone #  

  Fax #  

      

City  
Prov 
/State 

  
Email 

 

      
Postal/Zip 
Code 

  

 
2B. Assignee, if claim has been assigned 

 
Legal Name of 
Assignee: 

  Name of 
Contact 

 

      
Address  Title  
  Phone #  

  Fax #  

      

City  
Prov 
/State 

  
Email 

 

      

                                                 
1 Express Fashion Apparel Canada Inc., Express Canada GC GP, Inc., and Express Canada GC LP (collectively, the 

“Express Canada Entities”) 
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Postal/Zip 
Code 

  

 
3. Amount of Claim 

 
Name(s) of Director(s) 

and/or Officer(s) 
 Currency  Amount of Claim 

(including interest up to 
and including May 3, 2017) 

 

      

      

      

      

      

      

      

      

      

      

      

      

      

4. Documentation 

Provide all particulars of the Claim and all available supporting documentation, including any 
claim assignment/transfer agreement or similar document, if applicable, and including amount and 
description of transaction(s) or agreement(s) or legal breach(es) giving rise to the Claim. 

5.    Certification 
 

I hereby certify that: 
 1. I am the Claimant or an authorized representative of the Claimant. 
 2. I have knowledge of all the circumstances connected with this Claim. 
 3. The Claimant asserts this Claim against the Debtor(s) as set out above. 
 4. All available documentation in support of this Claim is attached. 
   
   

Signature:    

Witness: 
 
 

    (signature) 
Name:     
     
Title:    (print) 
    
    
Dated at     this    day of    , 2017. 
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6. Filing of Claim 

This D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto 
time) on July 28, 2017 by prepaid ordinary mail, registered mail, courier, personal delivery 
or electronic transmission at the following address: 

Alvarez & Marsal Canada Inc., Express Canada Monitor 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON Canada M5J 2J1 
 
Email: monitor.expresscanada@alvarezandmarsal.com 
Fax No.: 416-847-5201 

Attention: Josh Nevsky 
 

For more information see www.alvarezandmarsal.com/expresscanada, or contact the Monitor by 
telephone at 1-844-692-6255.  
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N THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS 
CANADA GC GP, INC. 

Court File No: CV-17-11785-00CL 

 

 
 ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT TORONTO 

 
 

CLAIMS PROCEDURE ORDER 
 

  
OSLER, HOSKIN & HARCOURT LLP 
100 King Street West 
1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto ON  M5X 1B8 
 
Tracy C. Sandler (LSUC #: 32443N) 
Email: tsandler@osler.com  
 
Jeremy Dacks (LSUC #: 41851R) 
Email: jdacks@osler.com  
 
W. David Rankin (LSUC# 63261P) 
Email: drankin@osler.com  
 
Tel: 416.362.2111 
Fax: 416.862.6666 
 

Lawyers for the Applicants 
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TAB 4



  

  

Court File No. CV-17-11785-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MR 

JUSTICE HAINEY 

) 
) 
) 

MONDAY, THE 29th 

DAY OF MAY, 2017 

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF EXPRESS FASHION APPAREL 
CANADA INC. AND EXPRESS CANADA GC GP, INC.  

Applicants 

STAY EXTENSION ORDER 

THIS MOTION, made by Express Fashion Apparel Canada Inc. and Express Canada GC 

GP, Inc. (together, the “Applicants”), pursuant to the Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. c-36, as amended (the “CCAA”) for an order, inter alia, (i) extending the Stay 

Period (as defined in paragraph 14 of the Initial Order of the Ontario Superior Court of Justice 

(Commercial List) dated May 4, 2017 (the “Initial Order”)), and (ii) amending paragraph 10(a) 

of the Initial Order, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Notice of Motion of the Applicants, the Affidavit of Todd Painter  

sworn May 23, 2017, including the exhibits thereto, the Second Report of Alvarez & Marsal 

Canada Inc., in its capacity as Monitor (the “Monitor”) dated May , 2017, filed, and on hearing 

the submissions of respective counsel for the Applicants, the Monitor, Express, LLC, and such 

other counsel as were present, no one else appearing although duly served as appears from the 

Affidavit of Service of  sworn May , 2017: 
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record herein is hereby abridged and validated so that this Motion is properly returnable today 

and hereby dispenses with further service thereof. 

EXTENSION OF STAY PERIOD 

2. THIS COURT ORDERS that the Stay Period (as defined in paragraph 14 of the Initial 

Order) is hereby extended until and including September 29, 2017. 

AMENDMENT TO INITIAL ORDER 

3. THIS COURT ORDERS that paragraph 10(a) of the Initial Order is amended to read as 

follows: 

(a)  permanently or temporarily cease, downsize or shut down 

any of their respective businesses or operations, and to 

dispose of redundant or non-material assets not exceeding 

$50,000 in any one transaction or $250,000 in the aggregate, 

provided that, with respect to any leased premises, the 

Express Canada Entities may permanently but not 

temporarily cease, downsize or shut down unless provided 

for in the applicable lease; 
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS 
CANADA GC GP, INC. 

Court File No: CV-17-11785-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT TORONTO 

STAY EXTENSION ORDER 

OSLER, HOSKIN & HARCOURT LLP 
100 King Street West 
1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto ON  M5X 1B8 

Tracy C. Sandler (LSUC #: 32443N) 
tsandler@osler.com 

Jeremy Dacks (LSUC #: 41851R) 
jdacks@osler.com 

W. David Rankin (LSUC# 63261P)
drankin@osler.com

Tel: 416.362.2111 
Fax: 416.862.6666 

Lawyers for the Applicants 

165

mailto:tsandler@osler.com
mailto:jdacks@osler.com
mailto:drankin@osler.com


  

 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF EXPRESS FASHION APPAREL CANADA INC. and EXPRESS 
CANADA GC GP, INC. 

                                           Court File No: CV-17-11785-00CL 

 

 
 ONTARIO 

SUPERIOR COURT OF JUSTICE                         
(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT TORONTO 

 

 
MOTION RECORD 

(Motion for Claims Procedure Order and  
Stay Extension Returnable May 29, 2017) 

 
 OSLER, HOSKIN & HARCOURT LLP 

100 King Street West, 1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto ON  M5X 1B8 
 
Tracy C. Sandler (LSUC #: 32443N) 
tsandler@osler.com 
 
Jeremy Dacks (LSUC #: 41851R) 
jdacks@osler.com 
 
W. David Rankin (LSUC# 63261P) 
drankin@osler.com 
 
Tel: 416.362-2111 
Fax: 416.862.6666 
 
Lawyers for the Applicants 

 

mailto:tsandler@osler.com
mailto:jdacks@osler.com
mailto:drankin@osler.com

	MOTION RECORD
	Table of Contents

	Runway NOM for Claims Procedure (May 23) (2).pdf
	NOTICE OF MOTION
	1. An Order substantially in the form attached at Tab 3 of the Motion Record, inter alia:
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	SERVICE
	1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion Record herein is hereby abridged and validated so that this Motion is properly returnable today and hereby dispenses with further service thereof.
	DEFINITIONS AND INTERPRETATION

	2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 as may be amended, restated, supplemented and/or modified from time to time ...
	3. For the purposes of this Order the following terms shall have the following meanings:
	(a) “Assessments” means Claims of Her Majesty the Queen in Right of Canada or of any Province or Territory or Municipality or any other taxation authority in any Canadian or foreign jurisdiction, including, without limitation, amounts which may arise ...
	(b) “Business Day” means a day, other than a Saturday, Sunday or a statutory holiday, on which banks are generally open for business in Toronto, Ontario;
	(c) “CCAA Proceedings” means the CCAA proceedings commenced by the Applicants in the Court under Court File No. CV-17-11785-00CL;
	(d) “Claim” means:
	(i) any right or claim of any Person against any of the Express Canada Entities, whether or not asserted, in connection with any indebtedness, liability or obligation of any kind whatsoever of any such Express Canada Entity in existence on the Filing ...
	(ii) any right or claim of any Person against any of the Express Canada Entities in connection with any indebtedness, liability or obligation of any kind whatsoever owed by any such Express Canada Entity to such Person arising out of the restructuring...
	(iii) any right or claim of any Person against one or more of the Directors and/or Officers howsoever arising, whether or not such right or claim is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisp...
	provided, however, that in any case “Claim” shall not include an Excluded Claim, but for greater certainty, shall include any Claim arising through subrogation against any Express Canada Entity or Director or Officer;

	(e) “Claimant” means (a) a Person asserting a Prefiling Claim or a Restructuring Period Claim (including in each case, for greater certainty, an Intercompany Claim) against the Express Canada Entities, or any of them, and (b) a Person asserting a D&O ...
	(f) “Claims Bar Date” means 5:00 p.m. on36T July 2836T, 2017;
	(g) “Claims Officer” means the individual(s) designated by the Court pursuant to paragraph 33 of this Order;
	(h) “Claims Package” means the document package which shall be disseminated by the Monitor to any potential Claimant in accordance with the terms of this Order and shall consist of a copy of this Order (without schedules), the Proof of Claim Instructi...
	(i) “Claims Process” means the procedures outlined in this Order in connection with the assertion of Claims against the Express Canada Entities and/or the Directors and Officers;
	(j) “Court” means the Ontario Superior Court of Justice (Commercial List);
	(k) “D&O Claim Instruction Letter” means the letter containing instructions for completing the D&O Proof of Claim form, substantially in the form attached as Schedule “15TH15T” hereto;
	(l) “D&O Proof of Claim” means the proof of claim referred to herein to be filed by Claimants in connection with any D&O Claim, substantially in the form attached as Schedule “I” hereto, which shall include all available supporting documentation in re...
	(m) “Director” means anyone who is or was or may be deemed to be or have been, whether by statute, operation of law or otherwise, a director or de facto director of either of the Applicants, in such capacity;
	(n) “Employees” means all employees of the Express Canada Entities as at the Filing Date and “Employee” means any one of them, in such capacity. For the avoidance of doubt, “Employee” does not include individuals whose employment was terminated for an...
	(o) “Employee Claim” means any Claim by an Employee;
	(p) “Equity Claim” has the meaning set forth in section 2(1) of the CCAA;
	(q) “Excluded Claim” means any:
	(i) Claim secured by the Administration Charge and the Directors’ Charge;
	(ii) Claim enumerated in sections 5.1(2) and 19(2) of the CCAA;
	(iii) Claim of Fifth Third Bank and Bank of America Merchant Services Canada Corp. in connection with the Cash Management System; and
	(iv) Claim by Merchant Retail Solutions ULC in connection with the Letter Agreement Governing Inventory Disposition dated May 3, 2017;
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	(t) “Meetings” and each a “Meeting” means a meeting of the creditors of the Express Canada Entities called for the purpose of considering and voting in respect of a Plan;
	(u) “Monitor’s Website” means 25TUwww.alvarezandmarsal.com/expresscanadaU25T;
	(v) “Notice of Dispute of Revision or Disallowance” means the form substantially in the form attached as Schedule “E” hereto;
	(w) “Notice of Dispute of Statement of Employee Claim” means the form substantially in the form attached as Schedule “15TG15T” hereto;
	(x) “Notice of Revision or Disallowance” means the form substantially in the form attached as Schedule “D” hereto;
	(y) “Notice to Claimants” means the notice for publication by the Monitor as described in paragraph 15 herein, substantially in the form attached as Schedule “A” hereto;
	(z)  “Officer” means anyone who is or was or may be deemed to be or have been, whether by statute, operation of law or otherwise, an officer or de facto officer of any of the Applicants, in such capacity;
	(aa) “Order” means this Claims Procedure Order;
	(bb) “Person” means any individual, firm, corporation, limited or unlimited liability company, general or limited partnership, association, trust (including a real estate investment trust), unincorporated organization, joint venture, government or any...
	(cc) “Plan” means any proposed plan of compromise or arrangement that may be filed in respect of any or all of the Express Canada Entities pursuant to the CCAA as the same may be amended, supplemented or restated from time to time in accordance the te...
	(dd) “Proof of Claim” means the proof of claim referred to herein to be filed by Claimants in respect of any Prefiling Claim and Restructuring Period Claim (including, in each case, an Intercompany Claim), substantially in the form attached as Schedul...
	(ee) “Proof of Claim Instruction Letter” means the letter containing instructions for completing the Proof of Claim form, substantially in the form attached as Schedule “15TB15T” hereto;
	(ff) “Restructuring Period Claims Bar Date” means, in respect of a Restructuring Period Claim, the later of (i) 30 days after the date on which the Monitor sends a Claims Package with respect to a Restructuring Period Claim and (ii) the Claims Bar Dat...
	(gg) “Statement of Employee Claim” means the notice prepared by the Express Canada Entities, in consultation with the Monitor, to be disseminated by the Monitor to all Employees advising as to certain of their rights and obligations, which notice shal...

	4. THIS COURT ORDERS that all references as to time herein shall mean local time in Toronto, Ontario, Canada, and any reference to an event occurring on a Business Day shall mean prior to 5:00 p.m. on such Business Day unless otherwise indicated herei...
	5. THIS COURT ORDERS that all references to the word “including” shall mean “including without limitation”, all references to the singular herein include the plural, the plural include the singular, and any gender includes all genders.
	GENERAL PROVISIONS

	6. THIS COURT ORDERS that any Claim denominated in a foreign currency shall be converted to Canadian dollars at the Bank of Canada noon exchange rate in effect at the Filing Date.
	7. THIS COURT ORDERS that notwithstanding any other provisions of this Order, the solicitation by the Monitor or the Express Canada Entities of Proofs of Claim and D&O Proofs of Claim, and the filing by any Claimant of any Proof of Claim or D&O Proof ...
	8. THIS COURT ORDERS that the Monitor is hereby authorized to use reasonable discretion as to the adequacy of compliance with respect to the manner in which any forms delivered hereunder are completed and executed and the time in which they are submit...
	9. THIS COURT ORDERS that amounts claimed in Assessments issued after the Filing Date shall be subject to this Order and there shall be no presumption of validity or deeming of the amount due in respect of the Claim set out in any Assessment where suc...
	MONITOR’S ROLE

	10. THIS COURT ORDERS that, in addition to its prescribed rights, duties, responsibilities and obligations under the CCAA, the Initial Order and any other orders of the Court in the CCAA Proceedings, the Monitor is hereby authorized, directed and empo...
	11. THIS COURT ORDERS that the Monitor: (i) shall have all of the protections given to it by the CCAA, the Initial Order, any other orders of the Court in the CCAA Proceedings, and this Order, or as an officer of the Court, including the stay of proce...
	12. THIS COURT ORDERS that the Express Canada Entities and their current and former shareholders, Officers, Directors, employees, agents and representatives shall fully cooperate with the Monitor in the exercise of its powers and discharge of its duti...
	NOTICE TO CLAIMANTS

	13. THIS COURT ORDERS that as soon as practicable, but no later than 5:00 p.m. on June 6, 2017, the Monitor shall cause a Claims Package to be sent to:
	(a) Each party that appears on the Service List or has requested a Claims Package; and
	(b) All known Claimants, other than Employees, as evidenced by the books and records of the Express Canada Entities at their respective last known municipal or e-mail addresses as recorded in the Express Canada Entities’ books and records.

	14. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants to be published, for at least two (2) Business Days, in The Globe and Mail (National Edition) as soon as practicable after the date of this Order.
	15. THIS COURT ORDERS that the Monitor shall cause the Notice to Claimants and the Claims Package to be posted to the Monitor’s Website as soon as practicable after the date of this Order.
	16. THIS COURT ORDERS that, the Monitor shall cause the Statements of Employee Claim to be sent to all Employees at their respective last known municipal or e-mail addresses as recorded in the Express Canada Entities’ books and records as soon as prac...
	17. THIS COURT ORDERS that to the extent any Claimant requests documents or information relating to the Claims Process prior to the Claims Bar Date or if the Express Canada Entities and the Monitor become aware of any further Claims, the Monitor shall...
	18. THIS COURT ORDERS that the Claims Process and the forms of Notice to Claimants, Proof of Claim Instruction Letter, D&O Claim Instruction Letter, Statement of Employee Claim, Proof of Claim, D&O Proof of Claim, Notice of Revision or Disallowance, N...
	19. THIS COURT ORDERS that the sending of the Claims Package to the Claimants and the publication of the Notice to Claimants, in accordance with this Order, and the completion of the other requirements of this Order, shall constitute good and sufficie...
	FILING OF PROOFS OF CLAIM
	(A) Intercompany Claims

	20. THIS COURT ORDERS that all Intercompany Claims must be filed by submitting a Proof of Claim to the Monitor on or before the Claims Bar Date.
	(B) Prefiling Claims and D&O Claims

	21. THIS COURT ORDERS that any Claimant that intends to assert a Prefiling Claim or D&O Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or before the Claims Bar Date. For the avoidance of doubt, a Proof of C...
	(C) Restructuring Period Claims

	22. THIS COURT ORDERS that upon becoming aware of a circumstance giving rise to a Restructuring Period Claim, the Monitor shall send a Claims Package to the Claimant in respect of such Restructuring Period Claim in the manner provided for herein.
	23. THIS COURT ORDERS that any Claimant that intends to assert a Restructuring Period Claim or D&O Claim relating to a Restructuring Period Claim shall file a Proof of Claim or D&O Proof of Claim, as applicable, with the Monitor on or before the Restr...
	(D) Employee Claims

	24. THIS COURT ORDERS that in the event that an Employee receives a Statement of Employee Claim and the Employee:
	(a) wishes to dispute the quantum of their Claim as set-out in their Statement of Employee Claim, such Employee shall file a Notice of Dispute of  Statement of Employee Claim with the Monitor on or before the Claims Bar Date; or
	(b) agrees with the assessment of the quantum of its Claim as set out therein, such Employee need not take any further action and such Claim shall be deemed to be as set out in such Employee’s Statement of Employee Claim.

	CLAIMS BAR DATE
	25. THIS COURT ORDERS that any Claimant that does not file a Proof of Claim, D&O Proof of Claim, or Notice of Dispute of Statement of Employee Claim, in accordance with paragraphs 20 to 24, as applicable, so that such Proof of Claim, D&O Proof of Clai...
	(a) be and is hereby forever barred, estopped and enjoined from asserting or enforcing any such Claim against any of the Express Canada Entities and all such Claims shall be forever extinguished;
	(b) will not be permitted to vote at any Meeting on account of such Claim(s);
	(c) will not be entitled to receive further notice with respect to the Claims Process or these proceedings unless the Monitor and/or the Express Canada Entities become aware that such Claimant may have a separate Claim or Claims pursuant to which the ...
	(d) will not be permitted to participate in any distribution under any Plan, if applicable, on account of such Claim(s).
	ADJUDICATION OF CLAIMS


	26. THIS COURT ORDERS that, for greater certainty, the procedures outlined in paragraphs 27 to 31 herein shall not apply to the adjudication of Employee Claims.
	27. THIS COURT ORDERS that the Monitor shall review all Proofs of Claim received on or before the Claims Bar Date or the Restructuring Period Claims Bar Date, in consultation with the Express Canada Entities, and shall accept, revise or reject each Cl...
	28. THIS COURT ORDERS that if the Monitor intends to revise or reject a Claim that has been filed in accordance with paragraph 25 herein, the Monitor shall notify the Claimant who has delivered such Proof of Claim or D&O Proof of Claim, as applicable,...
	29. THIS COURT ORDERS that any Claimant who intends to dispute a Notice of Revision or Disallowance hereof shall:
	(a) deliver a completed Notice of Dispute of Revision or Disallowance, along with the reasons for the dispute, to the Monitor by no later than twenty-eight (28) days after the date on which the Claimant is deemed to receive the Notice of Revision or D...
	(b) upon receipt of a Notice of Dispute of Revision or Disallowance in respect of a Claim, the Monitor shall attempt to resolve such dispute and settle the purported Claim with the Claimant, and in the event that a dispute raised in a Notice of Disput...

	30. THIS COURT ORDERS that where a Claimant that receives a Notice of Revision or Disallowance does not file a completed Notice of Dispute of Revision or Disallowance by the time set out in paragraph 29(a), such Claimant’s Claim shall be deemed to be ...
	31. THIS COURT ORDERS that the Monitor may refer any Claim to a Claims Officer or the Court for adjudication at its election by sending written notice to the Claimant at any time.
	ADJUDICATION OF EMPLOYEE CLAIMS

	32. THIS COURT ORDERS that the Monitor shall review all Notices of Dispute of Statement of Employee Claim received on or before the Claims Bar Date, in consultation with the Express Canada Entities, and if the Monitor disagrees with the amount of the ...
	CLAIMS OFFICERS

	33. THIS COURT ORDERS that Hon. Dennis O’Connor, and such other Persons as may be appointed by the Court from time to time on a motion by the Express Canada Entities or the Monitor, be and are hereby appointed as Claims Officers for the Claims Process.
	34. THIS COURT ORDERS that the decision as to whether the disputed Claim should be adjudicated by the Court or a Claims Officer shall be in the sole discretion of the Monitor.
	35. THIS COURT ORDERS that a Claims Officer shall determine the validity and amount of disputed Claims in accordance with this Order and to the extent necessary may determine whether any Claim or part thereof constitutes an Excluded Claim and shall pr...
	36. THIS COURT ORDERS that the Monitor, the Claimant or the applicable Express Canada Entity may, within ten (10) days of such party receiving notice of a Claims Officer’s determination of the value of a Claimant’s Claim, appeal such determination or ...
	37. THIS COURT ORDERS that if no party appeals the determination of value of a Claim by a Claims Officer within the time set out in paragraph 36 above, the decision of the Claims Officer in determining the value of the Claimant’s Claim shall be final ...
	NOTICE OF TRANSFEREES

	38. THIS COURT ORDERS that from the date of this Order until seven (7) days prior to the date fixed by the Court for the first distribution in the CCAA Proceedings or any other proceeding, including a bankruptcy, to the extent required, leave is hereb...
	39. THIS COURT ORDERS that subject to the terms of any subsequent Order of this Court, if, after the Filing Date, the holder of a Claim transfers or assigns the whole of such Claim to another Person, neither the Monitor nor the Express Canada Entities...
	40. THIS COURT ORDERS that no transfer or assignment shall be effective for voting purposes at any Meeting unless sufficient notice and evidence of such transfer or assignment has been received by the Monitor no later than 5:00 p.m. on the date that i...
	SERVICE AND NOTICE

	41. THIS COURT ORDERS that the Monitor may, unless otherwise specified by this Order, serve and deliver or cause to be served and delivered the Claims Package, and any letters, notices or other documents, to the Claimants or any other interested Perso...
	42. THIS COURT ORDERS that any notice or communication required to be provided or delivered by a Claimant to the Monitor under this Order shall be in writing in substantially the form, if any, provided for in this Order and will be sufficiently given ...
	43. THIS COURT ORDERS that if, during any period during which notices or other communications are being given pursuant to this Order, a postal strike or postal work stoppage of general application should occur, such notices or other communications sen...
	MISCELLANEOUS

	44. THIS COURT ORDERS that the Monitor may from time to time apply to this Court to extend the time for any action which the Monitor is required to take if reasonably required to carry out its duties and obligations pursuant to this Order and for advi...
	45. THIS COURT ORDERS that nothing in this Order shall prejudice the rights and remedies of any Directors or Officers or other Persons under the Directors’ Charge or any applicable insurance policy or prevent or bar any Person from seeking recourse ag...
	46. THIS COURT ORDERS that nothing in this Order shall prejudice, limit, bar, extinguish or otherwise affect (i) any right or claim of any Person, including under any guarantee, indemnity or otherwise, against Express, LLC, or any other Person other t...
	47. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United States of America, to give effect to this Order and to assist the Applicants, the Monito...

	Runway - Claims Procedure Order schedules (May 23).pdf
	SCHEDULE “A”
	SCHEDULE “B”
	1. The full name of the Express Canada Entity or Entities against which the Claim is asserted must be listed (see footnote 1 for a list of the three Express Canada Entities).
	2. A separate Proof of Claim must be filed by each legal entity or person asserting a claim against the Express Canada Entities, or any of them.
	3. The Claimant shall include any and all Claims that it asserts against the applicable Express Canada Entity in a single Proof of Claim filed in respect thereof.
	4. The full legal name of the Claimant must be provided.
	5. If the Claimant operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	6. If the Claim has been assigned or transferred to another party, Section 2B must also be completed.
	7. Unless the Claim is assigned or transferred, all future correspondence, notices, etc., regarding the Claim will be directed to the address and contact indicated in this section.
	8. If the Claimant has assigned or otherwise transferred its Claim, then Section 2B must be completed.
	9. The full legal name of the Assignee must be provided.
	10. If the Assignee operates under a different name or names, please indicate this m a separate schedule in the supporting documentation.
	11. If the Monitor, in consultation with the Express Canada Entities, is satisfied that an assignment or transfer has occurred, all future correspondence, notices, etc., regarding the Claim will be directed to the Assignee at the address and contact i...
	12. Indicate the amount the Express Canada Entity or Entities was and still is indebted to the Claimant in the Amount of Claim column, including interest up to and including May 3, 2017.
	13. The amount of the Claim must be provided in the currency in which it arose.
	14. Indicate the appropriate currency in the Currency column.
	15. If the Claim is denominated in multiple currencies, use a separate line to indicate the Claim amount in each such currency. If there are insufficient lines to record these amounts, attach a separate schedule indicating the required information.
	16. If necessary, currency will be converted in accordance with the Claims Procedure Order.
	17. Check this box ONLY if the Claim recorded on that line is an unsecured claim.
	18. Check this box ONLY if the Claim recorded on that line is a secured claim.
	19. Attach to the Proof of Claim form all particulars of the Claim and all available supporting documentation, including amount, and description of transaction(s) or agreement(s), or legal breach(es) giving rise to the Claim, including any claim assig...
	20. The person signing the Proof of Claim should:
	21. By signing and submitting the Proof of Claim, the Claimant is asserting the Claim against the Express Canada Entity or Entities.
	22. The Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered mail, courier, personal delivery or electronic transmission at the following add...

	SCHEDULE “C”
	SCHEDULE “D”
	SCHEDULE “E”
	1. Particulars of Claimant:
	2. Particulars of original Claimant from whom you acquired the Claim or D&O Claim (if applicable):
	3. Dispute of Revision or Disallowance of Claim:
	4. Reasons for Dispute:
	Please describe the reasons and basis for your dispute of the amount allowed by the Monitor in the Notice of Revision or Disallowance. You may attach a separate schedule if more space is required.
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	SCHEDULE “37TF37T”
	Employee Claims Process
	Under the Claims Process, the Monitor is required to send a notice prepared by the Express Canada Entities, in consultation with the Monitor, to each Employee outlining the quantum of their claim against the Express Canada Entities that the Monitor ...
	This notice is your Statement of Employee Claim, and your total claim has been assessed by the Express Canada Entities, in consultation with the Monitor, as follows:
	Your claim against Express Fashion Apparel Canada Inc., as of 37T(37T 2017, has been assessed as a claim in the amount of $37T(37T CAD. Details of your claim are set out in the attached schedule.
	If you agree with the Express Canada Entities’ assessment of your claim, you need take no further action.
	IF YOU WISH TO DISPUTE THE ASSESSMENT OF YOUR CLAIM, YOU MUST TAKE THE STEPS OUTLINED BELOW.
	Disagreement with Assessment:
	If you disagree with the assessment of your claim set out in this Statement of Employee Claim, you must complete and return to the Monitor a completed Notice of Dispute of Statement of Employee Claim asserting a claim in a different amount supported b...
	If no such Notice of Dispute of Statement of Employee Claim is received by the Monitor by that date, the amount of your claim will be, subject to further order of the Court, conclusively deemed to be as shown in this Statement of Employee Claim.
	The Notice of Dispute of Statement of Employee Claim should be delivered by registered mail, personal delivery, courier, email (in PDF format) or facsimile transmission to:

	Important Deadline:
	If you do not file a Notice of Dispute of Statement of Employee Claim by37T July 2837T, 2017, you will have no further right to dispute your claim against any of the Express Canada Entities, as assessed by the Express Canada Entities, and you will be ...

	More Information:
	If you have questions regarding the foregoing, you may contact the Monitor at 1.844.692.6255 or 25Tmonitor.expresscanada@alvarezandmarsal.com25T.


	SCHEDULE “G”
	1. Particulars of Claimant:
	2. Particulars of original Employee from whom you acquired the Claim (if applicable):
	3. Dispute of Statement of Employee Claim:
	4. Reasons for Dispute:
	Please describe the reasons and basis for your dispute of the amount set out in your Statement of Employee Claim. You may attach a separate schedule if more space is required.
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	____________________________________________________________________
	SCHEDULE “H”
	SECTION 1. - DEBTOR
	1. The full name of all of the Applicants’ Directors or Officers against whom the Claim is asserted must be listed.

	SECTION 2a. - ORIGINAL CLAIMANT
	2. A separate D&O Proof of Claim must be filed by each legal entity or person asserting a claim against the Applicants’ Directors or Officers.
	3. The Claimant shall include any and all D&O Claims that it asserts against the Applicants’ Directors or Officers in a single D&O Proof of Claim.
	4. The full legal name of the Claimant must be provided.
	5. If the Claimant operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	6. If the claim has been assigned or transferred to another party, Section 2B, described below, must also be completed.
	7. Unless the claim is assigned or transferred, all future correspondence, notices, etc., regarding the claim will be directed to the address and contact indicated in this section.
	8. If the Claimant has assigned or otherwise transferred its claim, then Section 2B must be completed.
	9. The full legal name of the Assignee must be provided.
	10. If the Assignee operates under a different name or names, please indicate this in a separate schedule in the supporting documentation.
	11. If the Monitor, in consultation with the Applicants, is satisfied that an assignment or transfer has occurred, all future correspondence, notices, etc., regarding the claim will be directed to the Assignee at the address and contact indicated in t...

	SECTION 3. - AMOUNT OF CLAIM OF CLAIMANT AGAINST DEBTOR
	12. Indicate the amount the Director(s) and/or Officer(s) was/were and still is/are indebted to the Claimant in the Amount of Claim column, including interest up to and including May 3, 2017.
	13. The amount of the claim must be provided in the currency in which it arose.
	14. Indicate the appropriate currency in the Currency column.
	15. If the claim is denominated in multiple currencies, use a separate line to indicate the claim amount in each such currency. If there are insufficient lines to record these amounts, attach a separate schedule indicating the required information.
	16. If necessary, currency will be converted in accordance with the Claims Procedure Order.

	SECTION 4. - DOCUMENTATION
	17. Attach to the D&O Proof of Claim form all particulars of the claim and all available supporting documentation, including amount and description of transaction(s) or agreement(s) or legal breach(es) giving rise to the claim.

	SECTION 5. - CERTIFICATION
	18. The person signing the D&O Proof of Claim should:
	(a) be the Claimant or an authorized representative of the Claimant;
	(b) have knowledge of all of the circumstances connected with this claim;
	(c) assert the claim against the Debtor(s) as set out in the D&O Proof of Claim and certify all available supporting documentation is attached; and
	(d) have a witness to its certification.

	19. By signing and submitting the D&O Proof of Claim, the Claimant is asserting the claim against the Debtor(s).

	SECTION 6. - FILING OF CLAIM
	20. The D&O Proof of Claim must be received by the Monitor on or before 5:00 p.m. (Toronto time) on July 28, 2017 (the “Claims Bar Date”) by prepaid ordinary mail, registered mail, courier, personal delivery or electronic transmission at the following...

	SCHEDULE “I”
	4. Documentation
	6. Filing of Claim




