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INTRODUCTION  

1. The following are written submissions on behalf of 1785337 Alberta ltd., Rahul Kapoor, Sachin 

Sarna, Sukdheep S. Dhaliwal, Mandeep S. Mavi; 1695411 Alberta Ltd. and Jasbir S. Mundi 

(collectively referred to as the "Applicants") with respect to an Application for a declaration that 

the Project (as defined in paragraph 5 of the Affidavit of Keith Ferrel sworn October 26, 2020 

("Ferrel Affidavit") is Ceana with a trust in favor of the Applicants.     

FACTS 

2. The Applicants entered into PSAs ("PSA") with Ceana Development Sunridge Inc. ("Ceana") for 

Units in the Project.  Pursuant to the PSA's, which were identical, except for Unit description, 

price and closing date, deposits were paid.  Pursuant to the PSA's, the deposits were to be held 

in trust with Ceana's counsel.  The PSAs all referred to s. 14 of the Condominium Property Act 

(Alberta) in this regard. 

Affidavit of Rahul Kapoor sworn June 24, 2020 ("Kapoor Affidavit"), Exhibit A 

Affidavit of Sukhdeep S. Dhaliwal sworn October 28, 2020 ("Dhaliwal Affidavit"), Exhibit A 

Affidavit of Jasbir S. Mundi sworn November 23, 2020 ("Mundi Affidavit"), Exhibit A 

3. The details of the deposits paid by each Applicant are set forth in their respective Affidavits and 

can be summarized as follows: 

(a) 1785337 Alberta Ltd., Rahul Kapoor and Sachin Sarna - $457,487.00; 

(b) Sukhdeep S. Dhaliwal and Mandeep S. Mavi - $438,465.63; and 

(c) 1695411 Alberta Ltd. and Jasbir S. Mundi - $113,000.00. 

4. The Project is Ceana's principal and only business. 

Ferrel Affidavit, para 5 

5. At all times, the sole directing mind of Ceana was Bahadur (Bob) Gaidhar ("Gaidhar").  He 

personally negotiated and signed each PSA. 

Affidavit of Bahadur (Bob) Gaidhar sworn November 23, 2020 ("Gaidhar Affidavit"), para 23 
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6. At all material times, Ceana's Lender, Hillsboro Ventures Inc. ("Hillsboro") was aware that Ceana 

had entered into the PSAs and had reviewed the same.  Further, Hillsboro was aware of the 

precise deposits paid by the Applicants.  Hillsboro was also aware that these deposits had not 

been placed into trust with Ceana's counsel, but rather were held by Ceana. 

Transcript from the Questioning of Keith Ferrel  
held October 29, 2020 ("Ferrel Transcript"), pp 18-20 and 22  

and Undertakings 3, 4 and 7 

7. Hillsboro's loan documents provided that Hillsboro would be kept apprised of all financial 

matters, including presales such as the Applicants' PSAs.  The loans further provided that Ceana 

would contribute "equity" into the Project.  Hillsboro, through it knowledge of Ceana's finances, 

should have known that the only funds available to Ceana aside from those lent by Hillsboro and 

Ceana's first charge Lender, would have been from investors in Ceana and from deposits of 

purchasers. 

Ferral Affidavit 

Ferrel Transcript, supra, p. 30 

8. Gaidhar has confirmed under oath that the deposit funds of the Applicants were not placed into 

trust with Ceana's counsel, but rather were used by Ceana solely in respect of the Project.  This 

evidence is uncontradicted. 

Gaidhar Affidavit, paras 30-31 

ISSUE 

9. The sole issue to be determined in this Application is whether the Project is impressed by a trust 

in favor of the Applicants with respect to their deposits. 

ARGUMENT 

10. It is clear that a trust was created pursuant to the PSAs.  The PSAs provide expressly that all 

deposits would be held in trust.     

11. Further, s. 14 of the Condominium Property Act requires a developer of a condominium to hold 

in trust all monies paid by the purchaser of the unit up to the time that a certificate of title to a 
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unit position coming in the name of the purchaser in accordance with the purchase agreement.  

Such statutory trusts have been recognized in Alberta.   

Condominium Property Act, s. 14 [TAB 1] 

Iona Contractors Ltd. v. Guarantee Company of North America [2015] ABCA 240, at paras 21 and 49 [TAB 2] 

12. In addition to the express trust under the PSAs and pursuant to the Condominium Property Act, 

it is submitted that a constructive trust in favor of the Applicants was created when Ceana failed 

to deposit the trust fund into its solicitor's account, as mandated by the PSA, and instead used 

the funds for the Project.  This was the case in Morris Waxman et al v. Chester Waxman et al.  In 

Waxman, a constructive trust was ordered where the defendant had misused trust property.     

Morris Waxman et al v.  Chester Waxman et al [2002] CanLII 20932 (ONSC) at para 8 [TAB 3] 

13. Similarly, in Re: Credifinance Securities Limited, the Court found that misuse of investment funds 

created a constructive trust in favor of the plaintiffs. 

Re: Credifinance Securities Limited [2010] ONSC 984 CanLII, at paras 23 and 32 [TAB 4] 

14. It is trite law that a constructive trust is created where there is unjust enrichment, consisting of 

enrichment of one party, deprivation to the other party, and no juristic reason for the 

enrichment.  Here, Ceana (and arguably other parties with an interest in the Project) have been 

enriched, the Applicants have been deprived of their deposit funds, and there is no juristic 

reason for the enrichment. 

15. It is anticipated that the Respondents to this Application will argue that any such trust interest 

was lost when Ceana comingled the Applicants' deposit funds.  However, this is not the case, 

according to the jurisprudence.  In Waxmax, supra, the Court cited, M. Ellis "Fiduciary Duties in 

Canada" as follows: 

Clearly the most powerful of the fiduciary remedies is that of declaration of 
trust.  By finding out that the fiduciary has breached the duty owed, the Court 
may hold that the defaulting party must account to the beneficiary for the 
product of the breach. [Emphasis added]  This concept stems from the trust 
beneficiary obligation that the former not attain any personal "gain" from the 
relationship apart from that anticipated by the relationship itself.  The 
prohibition therefore dictates that any such gain is not and never was lawfully 
in the hands of the defaulting fiduciary as its beneficial owner.  The law 
imposes a trusteeship in the holder in favor of the party to whom the fiduciary 
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owes the duty of fidelity.  The "gain" is therefore legally owned by the wronged 
party: the fiduciary merely "holds" the gain on the other's behalf. 

The tracing remedy and the constructive trust declaration are extensions of the 
finding of trusteeship: the wronged party may "trace" the gain into a mixed 
fund and/or by-products of the gain in altered form… 

Waxman, supra, at para 31 

16. The Court in Waxman, supra, further quoted, with approval as follows: 

I am asked to take only one step forward, to answer the initial question of 
principle: whether the claimant is entitled inequity to trace the mistake in 
payment and to recover what now properly represents the money… I will direct 
an inquiry of what is become of that sum and what assets, if any, in the 
possession or power of the defendant now represent the said sum any part 
thereof, or any interest or income thereof. 

17. To similar effect, the Ontario High Court of Justice dealt with the alteration of trust funds into 

other property in Re:  Ontario Securities Commission and Greymac Credit Corp.  The Court 

stated: 

"It is trite law that, at that time, the Participants and the companies could have 
traced their funds into both the mingled fund and the separate account.   In Re 
Hallett's Estate, Jessel M.R. stated at p. 719: 

But so long as the trust property can be traced and followed 
into other property into which it has been converted that 
remains subject to the trust. 

Furthermore, Joyce J. stated in Re Oatway; Hertslet v. Oatway, [1903] 2 Ch. 356 
at pp. 359-60: 

Trust money may be followed into land or any other property 
in which it has been invested; and when a trustee has, in 
making any purchase or investment, applied trust money 
together with his own, the cestuis que trust are entitled to a 
charge on the property purchased for the amount of the trust 
money laid out in the purchase or investment. 

Re:  Ontario Securities Commission and Greymac Credit Corp. [1985] CanLII 2201 (ON SC), at p. 13 [TAB 5] 

18. To similar effect, the Saskatchewan Court of Appeal held, in Agricultural Credit Corp. of 

Saskatchewan v. Pettyjohn, that trust property may be traced into proceeds or other property 

acquired by use of the trust funds.  The Saskatchewan Court of Appeal Waters Law of Trusts in 

Canada as follows:  
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They [the funds] may still be traceable if the donee spent the loan on the 
acquisition of an asset which he still has, but in this case the trust funds would 
effectively have been converted into the asset in question. 

Agricultural Credit Corp. of Saskatchewan v. Pettyjohn, 1991 CanLII 7979 (SK CA), at para 59 [TAB 6] 

19. In this case, the uncontradicted evidence of the Applicants and Gaidhar is that the Applicants' 

deposit funds were used solely for the Project. 

20. It is further clear that the trust interest will take priority as against third parties with notice of 

the claim.  In Waxman, supra, the Court cited Foskett v. McKeown, with approval as follows:   

A beneficiary of a trust is entitled to a continuing beneficial interest not merely 
in the trust property but in its traceable proceeds also, and his interest binds 
everyone who takes the property or its tracable proceeds except a bona fide 
purchaser for value without notice. 

Waxman, supra, at para 31 

21. In the present case, it is clear that Hillsboro was aware that deposit funds were held by Ceana 

and in particular, the deposit funds of the Applicants.  Accordingly, Hillsboro cannot be said to 

be a bona fide purchaser (or in this case Lender) for value without notice. 

22. It is submitted that a trust interest is a hollow right if, simply by dispersing the trust funds or 

converting those funds into other property, the beneficiary can lose its trust interest both to the 

defaulting party and to other parties who had notice of the existence of the trust.  Therefore, in 

this Court's equitable jurisdiction and pursuant to the jurisdiction set forth in the Condominium 

Property Act, this Court can impose a constructive trust against the project to the extent of the 

deposits.   

23. This result is not unfair to the other parties, since the deposit funds were used to improve the 

project for the benefit of all parties.   

CONCLUSION 

24. In summary:  

(a) An express trust was created pursuant to the PSA's and the Condominium Property Act; 

(b) The Applicants are also entitled to a constructive trust based on the failure or breach by 

Ceana to hold the funds in trust;  
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(c) Both the express trust and constructive trust interests can be traced directly into the 

Project; and  

(d) The trust interest takes priority to Hillsboro, as a party who had notice of the PSA (and 

its trust provisions regarding the deposit of the Applicants).   

RELIEF REQUESTED 

25. For the foregoing reasons, the Applicants request:  

(a) An Order that the Project is impressed with an express and/or constructive trust in favor 

of the Applicants;  

(b) A direction that any sale of the Project shall be subject to the trust interest set forth 

above;  

(c) A direction that the proceeds of any sale of the Project are further impressed with the 

trust to the benefit of the Applicants;  

(d) A direction for costs of this matter, payable by any party in opposition to the 

Application, jointly and severally; and 

(e) Such further and other relief as counsel may seek. 

Submitted this 2nd day of December, 2020. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

FIELD LLP 
 

 
Per: ____________________________________________ 

Douglas S. Nishimura, solicitor for 1785337 Alberta 
ltd., Rahul Kapoor, Sachin Sarna, Sukdheep S. Dhaliwal, 
Mandeep S. Mavi; 1695411 Alberta Ltd. and Jasbir S. 
Mundi 
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���HI�Q�NQ̂WQŴf�ebQXYNQZXỲ_OQNYQWVbQNOVNQdVeeQWNVǸNY[bQN[̀WNWQV[ZQNOZQWVfZg�� £¤¥¦§̈©ª̈§£«¤§¬ª­®̄°°±



��������������		
� �
����������������������
��
���������������������������������������
����������������������������������������������
������������ ��
�����������������������������������������������
���������������������������������������������������������
���������������������
����������
��������� �!������������"��������
������������������������������������������������������������������
������������������
��������������������������������������
������������������
���"������������������
���������������������������������
���������������������������� ��	�
� #�������$%&�'&�'����������������������������"�"���������
����
����������������������"��()*+,()-./01/./0).2(32)(/4.5).60)78.54./0).519:(+2/.,9./(+-/.;3(.194.3/0)(.2)(-39<=.>)*+,(,9?./01/./0).�������@��������������
����������������
����������������"��������"�� �A����@���"���
����
��B�������B��
���������������
���
�C��������
��
�"��������������"���������!������
���������������������
������������" �!���
�������������������������������������������������
���!����������������������������
���
�C����
��������������
���������������
�����������"�������"�� �D������������
��������
�C���������������!������������������
�������������
���������������
�����������"�����������"�� ��
������������������������������������""��������"������"� �B���
����@���"�����"������������
���������������������������������������������������������������"�����������
������
����������
�������������������
������������ �E�������
����@���"�����"�������������������"�������
�����������������������������������������������
������
������������� ��
���������������������������"���
�����
���������������
��"�������������
��������������
��������������������������
���������������
����
����
�����������������������������
������� ��	$
� F0)().,-.17-3.+9G)(/1,9/4.153+/./0).G39G)2/.3;./0)./(+-/.6)H,-/,9?<.39./0).81/).3;.���������� �!�����"�����������"���
�������
����������������������
��������������������@�����������
���"����������������������@�����������
����
�����������������
��������������@����������������,8)9/,;,157)I.3(.-3J).G3J5,91/,39.3;./03-)=.K9./0,-.G1-)./0).6/(+-/<.G"���"���@������5);3().K391L-�����������������
���������
����
�����������������
��MNOPQRSTUVORWUXYZ����������"������""������������519:(+2/G4=.F0).8,-2+/)8.;+98-.[)().60)78.51G:<.,9.1GG3(819G).[,/0./0).7)?,-71/,39.5);3().K391L-�519:(+2/G4=.F0)4.[)().17-3.6214157)<.��������������������� ��
����"������������
��
��
������������93/.6)H,-/<.39./0).81/).3;.519:(+2/G4.,-./01/./0).\,(23(/.\+/03(,/4.018.93/.4)/.8(1[9./0).G0)*+)./3.�����
��
�"�����������������
����
���������������������������
��������� �B���������TN]Ŝ����� �__���
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