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2000 ABCA 285
Alberta Court of Appeal

Biue Range Resouree Corp.. Re

2000 CarswellAlta 1145, 2000 ABCA 285, [2000] AJ, No. 1232, [2001] 2 W.W.R. 47, 100
A.CW.S. (3d) 956, 193 D.L.R. (4th) 314, 234 W.A.C. 138, 271 A.R. 138, 87 Alta. LR. (3d) 352

In the matter of the Companies' Creditors Arrangement Act, R.S.C. 1985 ¢,
C-36, as amended; and in the matter of Blue Range Resources Corporation;
Enron Canada Corp., and the Creditor's Committee (Appellants/Appellants)

and National Oil-well Canada Lid. et al. (Respondents/Respondents)

Russell, Sulatycky, Wittmamm JJ.A.

Heard: June 15, 2000
Judgment: October 24, 2000
Docket: Calgary Appeal 99-18564, 99-18565, 99-18566,
99-18567, 40-18568, 99-18569, 99-18570, 99-18571, 99-18802

Proceedings: aflirmed Blue Range Resowree Corp., Re (1999), 1999 CarswellAlia 1053, 251 AR, [ (Alta. Q.B))

Counsel: A. Robert Anderson and Scoti J. Burrell, for Enron Canada Corp. and Creditors' Committce.
S. Colling, far TransAlta Utlities Corporation.

D.W. Dear, lor Rigel Oil & Gas Lid.

D, Mann, for Barrington Petroleum Lid. and PetroCanada Qil & Gas.

K E. Staroszik, for Founders Energy Ltd.

J.N. Thor, [or National-Oitwell Canada Ltd. and Campbell's Industrial Supply Ltd.

Subject: Corporate and Commercial; Civil Practice and Procedure; Tusolvency

Headnote
Corporations —- Arrangements and compromises — Under Companies’ Creditors Arrangement Act — Miscellaneous
issues

Monitor appointed by court obtlained order establishing procedure to determine claims of ereditors of corporation
— Claims bar date was set during which creditors could prove elaims — Notices of claim filed after claims bar date
by certain creditors were disallowed by monitor — Partial distribution was made by court — Late-filing creditors
applicd to court for permission 1o {ile or amend claims after expiry of claints bar date — Applications were allowed
on bass that samie test should apply to late-filing creditors under Companies' Creditors Arrangement Act (CCAA)
as under Bankruptcy and Insolvency Act (BIA) — Creditor EC Corp. and creditors commiltee appealed — Appeal
dismissed — Claims bar orders setting out claims procedure ought nol o purport to extinguish debt, but simply
set deadline for oldaining remedy — Inadvertence alone can be basis for permitting late filing, provided claimant
can show it acted in good faith and not in effort Lo manipulate its position — Any prejudicial effect of permitting
claim is relevant factor, as is availability of means to alleviate prejudice — All creditors had acted in good faith and
existing creditors suffered no prejudice as result of late filings or amendments — Existing creditors were aware of
potential for further claims and that these might be permitied by court — No evidence existed Lo suggest that existing
creditors would have voted differently on plan of arrangement had late-filing creditors filed in time — Value of
claims of late-filing creditors was less than one per cent of total of claims filed in time — Fact that existing creditors
might receive less money if late claims allowed did not constitute prejudice, since policy of CCAA depends on all
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2000 ABCA 285, 2000 CarsweilAlta 1145, [2000] AJ. No. 1232, 2001 2WW.R. 477
iegitimate creditors being able to participate in available proceeds — Bankruptey and Insolvency Act, R.8.C. 19835,
¢. B-3 — Companies' Creditors Arrangement Act, R.8.C. 1985, ¢. C-36.

Corporations - Arrangements and compromises — Under Companies’ Creditors Arrangement Act — Arrangements
~— Approval by Court — Miscelancous issucs

Monitor appointed by court obtained order establishing procedure to determine claims of creditors of corporation
— Claims bar date was set during which creditors could prove claims — Notices of claim filed after claims bar date
by certain creditors were disallowed by monitor — Partial distribution was made by court — Late-filing creditors
apptied Lo courl for permission to file or amend claims aller expiry of claims bar date — Applications were allowed
on basis that same Lest should apply to late-filing creditors under Companies’ Creditors Arrangement Act (CCAA)
as under Banlcruptey and Insolvency Act (BIA) — Creditor EC Corp. and creditors commitlee appealed — Appeal
dismissed — Claims bar orders setting out claims procedure ought not to purport te extinguish debt, but simply
set deadline for obtaining remedy — Inadvertence alone can be basis for permitting late filing, provided claimant
can show it acted in good faith and not in effort to manipulate its position — Any prejudicial effect of permitting
claim is relevant facior, as is availability of means to alleviate prejudice — All creditors had acted in good faith and
existing creditors sullered no prejudice as result of fale filings or amendments — Existing creditors were aware of
potential for further claims and that these might be permitted by court — No evidence existed to suggest that existing
creditors would have voted differently on plan of arrangement had fate-filing creditors filed in time — Value of
claims of late-filing creditors was less than one per cent of total of claims filed in time — Fact that existing creditors
might receive less money if late claims allowed did not constitute prejudice, since policy of CCAA depends on all
legitimate creditors being able to participate in available proceeds — Bankruptcy and Insolvency Act, R.8.C. 1985,
¢. B-3 — Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36.

APPEAL by creditor EC Corp. and creditors committee from judgment reported al {1999), 251 A.R. 1 (Alta. Q.B.),
permitting creditors to file notices of claim, or amended claims, after expiry of claims bar date.

The judgment of the court was delivered by Wittmann J.A.:

Introduction

I The Companies' Creditors Arrangement Act, R.8 A, 1983, c. C-36, as amended ("CCA A"}, permits the compromisc
and resolution of claims of creditors against an msolvent corporation. In this appeal, as part of the ongoing resolution of
the insolvency of Blue Range Resources Corporation ("Blue Range™), this Court has been asked 1o state the applicable
criteria in considering whether to alfow late claimants to file claims afler a stipulated date in an order ("claims bar order").

2 In his decision below, the chambers judge determined that in the circumstances of this case il was appropriate to
allow the respondents ("tate claimants") to file their claims thus entitling them to participate in the CCA 4 distribution.

Facts

3 Bluc Range sought and received court protection from its creditors under the €CA A4 on March 2, 1999. The claims
procedure cstablished by PriceWaterhouse Coopers Inc. ("the Monitor"), and approved by the court in a claims bar
order, fixed a date of May 7, 1999 at 5:00 p.m. by which all claims were to be filed. Due to difficulties in obtaining
the appropriate records, the date was extended in a second order (o June 15, 1999 at 5:00 p.m., for the joint venture
pariners. The relevant orders stated that claims not proven in accordance with the set procedures "shall be deemed {orever
barred" (A.B.P.01, A.B.P.06). Under this procedure $270,000,000 in claims were lifed.

4 The respondent creditors in this appeal fall into two categories: first, those whe did not (ile their Notices of Claim
before the relevant dates in the claims bar orders, and second, those who filed their initial claims in time but sought
to amend their claims after the relevant dates. All of these creditors applied to the chambers judge for relief from the
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restriction of the date in the claims bar orders and to have their late or amended claims accepted for consideration by
the Monitor.

5 The chambers judge aliowed the late and amended claims (o be {iled. The appellants, Enron Capital Corp. {"Earon")
and the Creditor's Committee, seek to have that decision overturned. I granted leave to appeal on January 14, 2000 on
the following question:

What criteria in the circumstances of these cases should the Court use Lo exercise its discretion in deciding whether
to allow late claimants to file claims whick, if proven, may be recognized, notwithstanding a previous claims bar
order containing a claims bar date which would otherwise bar the claim of the late claimants, and applying the
crileria to each case, what is the resull? (A B.928).

Judgment Below

6 The chambers judge found that the applicable section of the CCA4, s. L 2(2)(i1) did not mandate a claims procedure.
He stated that preserving certainty in the CCAA process was not a sufficient reason to deny the late claimants a second
chance. Tn his view, taking a strict reading of the claims bar orders would have the effect of denying creditors, who
have a fogical explanation for their non- compliance with the order, any recovery. While the chambers judge noted that
compromise is required by creditors in a CCAA4 proceeding, he did not think it fair that these late claimants be required
to compromise 100 per cent of their [egitimate claims. In addition, the chambers judge was of the view that process
required flexibility and should avoid pitting creditors against one another.

7 Having decided that {lexibility in the process was required, the chambers judge then considered an appropriate
test for aliowing the filing of late claims. Although encouraged by Lhe appellants o adopt an approach similar to that
contained in the United States Bankrupicy Code, Federul Rules of Bankruptey Procedure, for Chapter |l Reorganization
Cascs, ("U.S. Bankrupicy Rules") the chambers judge chose to incorporate the test in place under the Bankrupicy and
Insolvency Acr, R.S.C. 1985, ¢. B-3("BI1"). Specifically, he found that because the situation of Blue Range was essentially
a liguidation, the approach used in the B/4 was appropriate. Under the BIA, late claims are permitied under almost
any circumstance provided no injustice is done to other creditors. A fate filing creditor under the B/4 may only share
in undistributed assets. Therefore, the chambers judge found that the creditors should be allowed to file late claims, or
to amend existing claims late,

Standard of Review

& It has been recently held by this court that decisions of a CCAA supervising judge should only be interfered with
in clear cases. Deference to a CCAA supervising judge is generally appropriate where the questions before the court
deal with management issues and are of necessity matlers which must be decided quickly. This issue was addressed by
Macfarlane, J.A. in Pacific National Lease Holding Corp., Re (1992), 15 C.B.R. (3d) 265(B.C. C.A. [In Chambers]) (cited
with approval by Hunt, J.A. in Smoky River Coal Ltd., Re {1999}, 237 A.R. 336 (Alta. C.A.}) as foliows at 272:

.1 am of the view that this court should exercise its powers sparingly when it is asked Lo intervene with respect to
qucstions which arise under the CCAA. The process of management which the Act has assigned to the triad court
is an ongoing one. In this case a number of orders have been made...

Orders depend on a careful and delicate balancing ol a variety of interests and ol problems. In that context appellate
proceedings may well upset the balance, and delay or [rustrate the process under the CCAA.

The chambers judge was exercising his discretion under the CC4.4 in granting an extension of the claims bar dates.
However, the criteria upon which that discretion is to be exercised is a matter of legal principle, and therefore on that
issue, the standard of review is correctness.
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Analysis

9 As a preliminary matter T wish to comment on the rature of the order granted and the notices sent out to the
individual creditors. The order dated April 6, 1999 stated in paragraph 2:

Claims not proven in accordance with the procedures set out in Schedules "A" and "B" shall be deemed forever
barred and may not thereafter be advanced as against Blue Range in Canada or elsewhere. (A B.P.01)

The first page of Schedule "A" stated in part:

A Claims’ Bar Date of 5:00 p.m. Calgary time on May 7. 1999 has been set by the Alberta Court of Queen's Bench,
All claims received by the monitor or postmarked after the Claims' Bar Date will be forever extinguished. barred
and will not participate in any voting or distributions in the CCAA proceedings,

[Emphasis added] (A.B.P.03).

The language used in Schedule "A" goes beyond the text of the order. Although it may not be of practical significance.
barring the right of a claimant to a remedy is fundamentally dilferent from erasing the debt. The court under the CC A4
has powers 1o compromise and determine, but only in accordance with the process prescribed in the statute.

t0 Tt was urged before the court in oral argument by counse for the appellants that the purpose of the wording of
the claims bar orders was to "smoke out" the creditors. I am dubious thal the severe wording of the ciaims bar orders is
effective to "smoke out" the creditor who may otherwise lic dormant. The objective of making certain that all legitimate
creditors come forward on a timely basis has to be balanced against the integrity and respect for the court process and its
orders. Courts should not make orders that are not intended to be enforced in accordance with their terms. All counsel
conceded that the court had authority to allow late filing of claims, and that it was merely a matter of what criteria
the court should use in exercising that power. It necessarily follows that aclaims bar order and its schedule should not
purport to "forever bar” a claim without a saving provision. That saving provision could be simply worded with a proviso
such as "without leave of the courl”, which appears to be not only what was contemplated, but what in fact occurred here.

The Appropriate Criteria

Lt The appellants advocated the adoption of the criteria under the U.S. Bankruprey Rules, Chapter 11, while the
respondents favoured either the application of the tests under the B4 or some blending of the two standards.

12 Rule 9006 of the LS. Bankrupicy Rules deals with the extension of ime in these circumstances. The relevant
portion of the Rule states:

9006 (b)(1) ... when an act is required or allowed to be done at or within a specified period by these rules or by a
totice given thereunder or by order of court, the court for cause shown may at any time in its diseretion (1) with
or without motion or notice order the period enlarged if the request is made before the expiration of the peviod
originally prescribed or as extended by a previous order or (2) on motion made after the expiration of the spectfied
period permit the act 1o be done where the failure to act was the result of excusable neglect.

The key phrase in this section is "excusable neglect”. In Pioncer Investment Services Co. v. Brunswick Associates Lid,
Partnership, 507 U.S. 380, 113 8. Ct. 1489 (U.S. Tenn. 1993) the U.S, Supreme Court dealt with the interpretation of
this phrase. In Pioneer, the creditor's attorney, due to disruptions in his legal practice and confusion over the form of
notice, failed to file a Notice of Claim in time. The U.S. Supreme Court noted that excusable neglect may extend to
“inadvertent delays" (at pg 391) and went on to identify the relevant considerations when determining whether or not
a delay i1s excusable. The Court said at 395:
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Because Congress hus provided no other guideposts lor determining what sorts of negtect will be considered
"excusable”, we conclude that the determination is al botlom an equitabic one, taking account of all relevant
circumstances surrounding the party's omission. These include, as the Court of Appeals found, the danger of
prejudice to the debtor, the length of the delay and its potential impact on judicial proceedings, the reason for the
delay, including whether it was within the reasonable control of the movant, and whether the movant acted in good
faith.

The American authorities alse seem to reflect that the burden of mecting all of these clements, including showing the
absence of prejudice, lies with the party seeking to {ile the [ate claim: e.g. Specialty Equipment Cos. Inc., Re, 159 B.R.
236 (U.S. Bankr, NI, Il 1993).

13 The Canadian approach under the B74 has been somewhat different. Canadian courts have been willing to allow
the filing of late or amended claims under the B74 when the claims are delaved due to inadvertence, {which would inciude
negligence or neglect), or incomplete information being available to the creditors, see: Mount James Mines { Que. ) Lid.,
Re (1980), 110 D.L.R. {3d) 80 {(Ont. Bkicy.). The Canadian standard under the BIA is, therelore, less arduous than that
applicd under the U.S. Bankrupicy Rules.

14 T accept thal some guidance can be gained from the B4 approach 1o these types of cases bul I find that some
concerns remain. An inadvertence stundard by itsell might imply that there need be almost no explanation whatever for
the lailure 1o file a claim in time. In my view inadvertence could be an appropriate element of the standard if parties
are ablc to show, in addition, that they acted in good faith and were not simply trying to delay or avoid participation
in CCAA proceedings. But I also take some guidance [rom the U.S. Bankruptcy Rules standard because I agree that
the length of delay and the potential prejudice to other parties must be considered. To this extent, 1 accept a blended
approach, taking into consideration both the BIA and U.S. Bankruptcy Rules approaches, bolstered by the application
ol some of the concepls included in other areas, such as late reporting in insurance claims, and delay in the prosecution
ol a civil action.

15 In Lindsay v. Transtec Canada Lid. (1954), 28 C.B.R. (3d) 110 (B.C. 5.C.}. the applicant was an unsecured
creditor of Alberta Pacific Terminals Ltd, ("APCL"). Transtec Canada Lid. was indebted (o the applicant and APCL had
guaranteed the obligation. APCL sought protection under the CCAA. Through oversight, the applicant Lindsay was not
sent the relevant C'CA.4 materials by APCL and was not included in the CCAA proceedings. He did not, therefore, have
the opportanity to vote on the plan of arrangement. It is clear, however, that Lindsay at some point during the CC4.4
proceedings became aware of them, and at various stages had his lawyers contact APCL's lawyers to inquire about the
process. Despite this knowledge he did not pursue the matier. Lindsay (hen came to the court seeking permission to
sue APCL as a guarantor, potentially recovering considerably more than those creditors who participated in the CC4 A4
process,

l6 After reviewing all of the facts, Huddart, J. found that "Lindsay {or solicitors on his behalf) made considered.
deliberate. decisions not to notify Alberta-Pacific of his claim until afler Lhe approval order and then not undl after
the closing of the share purchasc agreement” (para 19). She then went on o conclude that Lindsay prelerred noet to
participate in the CCAA process and chose to take his chances later on.

17 In deciding how to exercise her discretion, Huddart, J. applied the following factors: "the extent of the creditor's
actual knowledge and understanding of the proceedings; the economic effect on the creditor and deblor company:
fairness to other creditors; the scheme and purpose of the CCA.4 and the terms of the plan” (para 56). On these criteria,
Huddart, J. found that it would not be equitable to allow Lindsay to pursue 2 claim as he was well aware of what was
going on in the CCA.4 proceedings, chose not to participate, and his late action would cause serious prejudice both to
the debtor company and to the other creditors.
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18 While Lindsay is clearly disiinguishable on its [acts [rom the within appeal, the case does highiight the issues of
the conduct of the late claimants and the potential prejudice 10 other creditors and the debtor. Lindsay was the classic
creditor "lying in the weeds”, waiting for the appropriate moment to pounce. He did not act in good faith and his conduct
was potentially prejudicial to other creditors and the debtor company. By avoiding the CCA.4 proceedings, Lindsay was
attempting to gain an advaniage not available to other creditors,

19 There is further support for a blended approach in several other areas of the iaw where courts have had to deal with
the impact of delays and [ate filings. In particular, I have considered the courts' treatment of delays in the prosecution
of actions and the late filing of notices of claim to insurers.

20 In Lethbridge Motors Co. v. American Mators ( Can. ) Lid (1987), 53 Alta. L.R. (2d) 326 (Alta. C.A.) the court had
to decide whether or not to altow an action to continue where no steps had been taken by the plaintiff for five years. In
dectding that the action could continue, Layeraft, C.1.A. relied on the following test from the English Court of Appeal
in Allen v. Sir Alfred MeAlpine & Sons Lid., [1968] | All E.R. 543 (Eng. C.A.) where Salmon L.J. said at 561

In order for the application to succeed the defendant niust show:

(i} that there has been inordinate delay, It would be highly undesirable and indeed impossible to attempt (o lay down
a taniff - 50 many years or more on one side of the line and a lesser period on the other. What is or is ntot inordinate
defay must depend on the facts of each particular case. These vary infinitely from case to case, but it should not be
too difficult o recognise inordinate delay when it occurs.

(it} that this inordinate delay is inexcusable. As a rule, until a credible excuse is made out, the natural inference
would be that it is inexcusable,

(iii) that the defendants are likely to be seriously prejudiced by the delay. This may be prejudice at the trial of issues
between themselves and the plaintiff, or between each other, or between themselves and the third parties. In addition
to any inference that may properly be drawn from the delay itself, prejudice can sometimes be directly proved. As
a rule. the longer the delay, the greater the likelihood of serious prejudice at the trial.

Relying on this test, as well as additional refinements, the Court found that the fundamental rule was that it was
"necessary for a defendant to show serious prejudice belore the court will exercise its jurisdiction to strike out an action for
want of prosecution” (at pg. 331). The onus of showing serious prejudice has now been substantialtly altered as the resuft
of amendments to the Alberta Rules of Court in 1994, Rule 244(4) now states that proof of inordinate and inexcusable
delay constitutes prima fucie evidence of serious prejudice: Kuzivw v. Kucheran Estate, 2000 ABCA 226 (Alta. C.A.).

20 Similar questions can arise in an insurance context where an insured is required to file a proof of loss or other
nolice of claim within a cerlain time period under a contract of insurance. For example, s. 205 of the Tusurance Act,
R.8.A. 1980, c. I-5 states;

205 [wihere there has been imperfect compliance with a statulory condition as to the proof of loss to be given by
the msured or other matter or thing required to by done or omitied by the insured with respect Lo the loss and the
consequent forfeiture or avoidance of the insurance in whole or in part and the Court considers it incquitable that
the insurance should be forfeited or avoided on that ground, the Court may relieve against forfeiture or avoidance
on such terms as it considers just,

22 Similar wording is also found in ss. 211 and 385 of the Insurance Act and similar legislation exists throughout
the common law provinces.

13 When deciding whether to grant relief from forfeiture in an insurance context the Alberta courts have generally
adopted a two part test, sce: Hogan v. Kolisnyk (1983), 25 Alta. L.R, (2d) 17 (Alta. Q.B.}). In Hogan the court found
it appropriate to look first at the conduct of the insured to determine whether the insured is guilty of fraud or wilful
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misconduct. Second, the court considered whether the insurer had been seriously prejudiced by the imperfect compliance

with the statutory provision (at 35). The "noncomplying” party can show that there was no prejudice by showing that
the innocent party had actual knowledge of the events in question and was thereby able to investigate the situation.

24 Considering whether the insurer has suffered any prejudice, the court in Hogan quoted from a decision of Stevenson,
D.CJ. an W Schoeler Trucking Lid v, Markel Insurance Co. of Canada (1979), 9 Alta. L.R. (2d) 232 (Alta. Dist. Ct.)
al 237 where Sievenson, D.C.J. said "[t}he root of the question is whether or not it (the insurer) would have acted any
differently if' it had been given notice of the loss when it should have been given notice”. In 3/2630 British Columbia Lid,
v. Altq Surety Co. (1995, 10 B.C.L.R. (3d) 84 (B.C. C.A.} the B.C. Court of Appeal set out a more recent formulation
of the 1est, namely whether the insurer by reason of the late notice had lost a realistic opportunily to do anything that
it might otherwise have done.

25 These authorities arise in a clearly different context [rom that which I am dealing with in this case, but they
demonstrale that there is 2 somewhat consistent approach in a variely of areas of the law when dealing with the impact
of late notice or delays in particular processes.

26 Therefore, the appropriate criteria to apply Lo the late claimants is as follows:
l. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused
by the delay?

3. I relevant prejudice is found can it be alleviated by attaching appropriate conditions to an order permitting late
filing?

4. Hrelevant prejudice is found which cannot be alleviated, are there any other considerations which may nonetheless
warrant an order permitting late filing?

27 In the context of the criteria, "inadvertent” includes carelessness, negligence, accident, and is unintentional. I
will deal with the conduct of each of the responrdents in turn below and then turn to a discussion of potential prejudice
suffered by the appellants.

National-Oilwell Canada Ltd. ("National")

28 Nationul, and National as the successor in interest o Dosco Supply, a division of Westburne Industrial Enterprises
Lid. {"Dosco") indicate that their claims were {iled Jate due to the unexpected illness and resulting lengthy absence of
their credit manager who was in charge of the Blue Range accounts receivable. National submitted the National and
Dosco notices of claims on June 7, 1999 (AB V, pgs 538 and 542). National's ctaim is $58,211.00 and Dosco's claim is
$390,369.13. Nartional and Dosco clearly acted in good faith and provided the Notices of Claim as soon as the relevant
personnel became aware of the situation.

Campbell's Industrial Supply Lid. (" Campbelt's™)

29 Campbell's initial ¢laim in the amount of $14,593.22 was filed prior to the dzte in the relevant claims bar order.
Campbell's then amended its claim on Junc 25, 1999 and again on July 8, 1999 to $23,318.88. The claim was amended
after the relevant date as a result of a representative from Blue Range informing Campbell's that its claim should
include invoices sent to Frans Canada Midstream, Berkley Petroleum, Big Bear Exploration and Blue Range Resources
Corporation (A.B. 495-496). Tn addition, Lhere appears to have been some delay due Lo the Notices of Claim not being
sent to the correct Campbell's office. Campbell’'s acted in good laith throughout and it is in fuct arguable that any delay
in the proper filing of its claims was actually due 1o errors on the part of Blue Range rather than its own doing,

TransAlta Utilities Corporation (" TransAlta™)
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30 TransAlta did not comply with the dates in the claims bar orders. Tt contends that it did not receive the claims
package prior to the relevant dates. Tt is apparent from the evidence that the claims package was sent to TransAlta al its
accounts receivable office, rather than the registered office lor service (A.B.432-434), TransAlta was permitted to file its
total claim of $120,731.00 by order of the chambers judge dated September 7, 1999. There is no evidence that TransAlta
was attempting to circumvent the CCA 4 process. On the contrary, as soan as the appropriate personnel became aware
of the situation, TransAlia took the necessary steps to have its Notice of Clains filed.

Petro-Canada Qil and Gas ("PCOG")

31 PCOG filed extensive claims material with the Monitor prior to the relevant dates showing several unsecured claims.
The Monitor's draft third interim report indicated that four of PCOG's claims should properly have been classified as
secured. The mistake by PCOG was the result of a misapprehension of how operator's liens functioned under the CAPL
Operating Procedures incorporated into the contracts giving rise to the claims. PCOG then sought to amend its claims
and have them changed from unsecured 1o secured status (A.B. 554), on July 7, 1999. The change in status would result
in claims of $137,981.30 being amended from unsecured to secured. There was no lack of good faith.

Barrington Petroleum Ltd. ("Barrington™)

32 Barrington was acquired by Sunoma Energy Corp ("Sunoma} in about September, 1998. An affidavit filed by
Sunoma'’s controiler indicates that the financial records of Barrington were found to have been in complete disarray.
Barrington's initial Notice of Claim in the amount of $223,940.06 was submitted prior to the relevant date. Barrington
received a Notice of Dispute of Claim which approved the claim (o the extent of $57,809.37, but disputed the remainder.
On reviewing the issue, Barringlon's controller determined that Blue Range was correct, but al the same time she
identified additional invoices of which she had been unaware (A.B.549-551). On discovering the additional invoices,
Barrington then submitted an amended Notice of Claim on July 22, 1999 and an objection to the Notice of Dispute of
Claim. Barrington acted in good faith.

Rigel Oil & Gas Ltd. ("Rigel")

33 The full amount of Rigel's Notice of Claim was $146,429.68. This Claim was filed prior to the relevant date and the
amount was approved by Blue Range. After the relevant date, on August 12, 1999, Rigel moved to amend and to altege
that, despitc Blue Range's claims to the contrary, its claim was secured, rather than unsecured. The only issuc for Rigel on
appeal is if their claim js properly secured can it be accepted becausc it was not claimed as secured until August 12, 1999.

Halliburton Group Canada Inc. ("Haliburton™)

34 Halliburton was in the process of attempting to collect on accounts receivable owed by Big Bear Exploration
Lid. through May and June, 1999. They subsequently became aware, after the relevant date, that a claim in the amount
of $11,309.90 was in fact against Blue Range, and should properly have been filed as a Notice of Claim in the CCAA
procecdings (A.B. 497-499). On making this discovery, Halliburton wrote to the Monitor on Tuly [4, and July 26, 1999
requesting thae its claim be included in the CCAA proceeding. The Monitor disputed this claim as having been filed too
late (A.B. 498). It appears that Halliburton acted in good faith.

Founders Energy Ltd. ("Founders")

33 Founders [iled ils claim prior to the relevant date, but, duc to an oversight. claimed as an unsccured rather than a
securcd creditor. After filing its initial Notice of Claim, Founders received a Notice of Dispute from Blue Range. Within
the 15 day appeal period, but outside the claims bar date, Founders then filed an amended Notice of Claim claiming a
secured interest in the sumn of §365,472.39, on July 26, 1999,

Prejudice
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36 'Thetiming of these proceedings is a key element in determining whether any prejudice will be suffered by either the
debtor corporalion or other creditors if the late and late amended claims are allowed. The total of ail late and amended
claims of the fate claimants, secured and unsecured, is approximately 51,175,000, As set oul above, in the initial claims
bar order, the relevant date was 5:00 p.m. May 7, 1999. This date was extended for joint venture partners to 5:00 p.m. on
June 15, 1999, The Pian of Arrangement, sponsored by Canadian Natural Resources Lid. ("CNRL"), was voted on and
passed on July 23, 1999. Status as a credilor, the classification as secured or unsecured, and the amount of a creditor's
claim, are relevant Lo voling: 5.6 CCAA,

37 Enronand the Creditor's Committee claim that they would be prejudiced if the late claims were allowed because, had
they known late claims might be permitted without rigorous criteria for allowance, they might have voted differenily on
the Plan of Arrangemenl. Enron in particular submits that it would have voted against the CNRL Plan of Arrangement,
thus effectively vetoing the plan, if it had known that Jate ciaims would be allowed. This bald assertion after the fact
was not sufficient to compel the chambers judge to find this would in fact have been Enron's response. Nowhere
clse in the evidence is there any indication that late claimants being allowed would have impacted the voting on the
different proposed Plans of Arrangement. Tn addition. materiality is rclevant to the issue of prejudice. The relationship of
$1.175,000 (which is the total of late claims) to $270,000.000 (which is the total of claims filed within lime) is .435 percent,

38 Also, the contrary is indicated in the Third Interim Report of the Monitor where it is shown in Schedule D-1
(A.B.269) that 52 million was held as an estimate of unsecured disputed claims. Therefore, when considering which
Plan of Arrangement to vote (or, Enron, and all of the creditors, would have been aware that $2 million could still
be legitimately allowed as unsecured claims, and would have been able (o assess that potentiat effect on the amount
available {or distribution.

39 Further, the late claimants were wetl known to the Monitor and all of the other creditors, The evidence discloses that
officials at Enron received an e-mail from the Monitor on May 18, [999 indicating that there were several creditors who
had filed late. after the first deadline of May 7, and the Monitor thought that even though they were late the court would
likely aliow them (A.B.1040), Finally, all of the late claimants were on the distribution list as having potential claims.
(A.B. 9-148). It cannot be said that these late claimants were lying in the weeds waiting to pounce. On the contrary, all
parties were fully aware of who had potential claims, especially Enron and the Creditors Commitiec.

40 Ina CCA4A context, as in a BIA context, the fact that Enron and the other Creditors will reccive less mongey if
late and late amended claims are allowed is not prejudice relevant to this criterion. Re-organization under the CCA .4
involves compromise. Allowing all legitimate creditors to share in the available proceeds is an integral part of the process.
A reduetion in that share can not be characterized as prejudice: Cohen. Re (1956), 36 C.B.R. 21 {(Ahka. C.A) at 30-31.
Further. L am in agreement with the test for prejudice used by the British Columbia Court of Appeal in 3/2630 British
Columbia Ltd. I is: did the credilor(s) by reason of the late filings lose a realistic opportunity to do anything that they
otherwise might have done? Enron and the other creditors were [ully informed about the potential for late claims being
permitted, and were specifically aware of the existence of the late claimants as creditors, I find, therefore, that Enron
and the Creditors will not suffer any rclevant prejudice shoutd the late claims be permitted.

Seummary of Criteria

41 In cansidering claims filed or amended after a claims bar date in a claims bar order, a CCAA supervising judge
should proceed as lollows:

1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused
by the delay?

s et canapa Cepyngt 7 Thonmson Reuters Canada Linwted or 188 fioensars @ arlsdmg individual couel documentst, All rqhits reserved




Biue Range Resource Corp., Re, 2000 ABCA 2385, 2000 CarswellAlta 1145

2000 ABCA 285, 2000 CarsweliAliz 1145, [2000] A.J, No, 1232, 20011 ZWWR 477
3. If relevant prejudice is found can it be alleviated by attaching appropriate conditions {0 an order permitting late
filing?

4, Hrelevant prejudice is found which cannot be alleviated, ave there any other considerations which may nonethelass
warrant an order permitting late filing?

Conclusion

42 Applying the criteria cstablished, I find that the conclusion reached by the chambers judge ocught not to be disturbed,
and the late claims filed by the respondents should be permitted under the CCA4 4 proceedings. The appeal is dismissed.
Appeal dismissed,
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For those uefamiliar with the Conpanies Creditors' Arrangemenr Act (the CCAA), it is often surprising the extent (o
which the Actis "silent" and dependent upon the vagarics of judicial discretion on some of the more fundamental aspeets
of the restructuring process. Late claimants, who file claims after a sct date ("claims bar date”} in an order {"claims

bar order”) granted wunder the CCAA, might feel that way about their treatment. The Act provides no guidance ' and
whether such claims are "forever barred” or "excusable™ is left to be determined by the courts, Uafortunately, the courts
have had littie opportunity to address the issue. Tt is this fack of guidance, both {rom the legislature and judiciary, that
distinguishes the recent series of cases dealing with late claims under the CCAA.

In Re Blue Runge Resourees Corp,, 2 Canadian Airlines Corp., 3 Re Royal Oak Mines Inc.. * and Re T. Eaton Co..” the
court canvassed various approaches Lo a claimant's "lateness". These included the "BIA approach”, the "US Chapter 11
approach”, a "blended approach” and a "less liberal approach”. While agreemenl was nol reached as to which approach
governed the treatment of fate filings, the cases nonctheless provide some guidance on whether the court will allow
second chance in the circumstances. In this comment, I review these recent "Eate filing” cases and suggest what guidelines
now govern the court's discretion in allowing or disalfowing late claims under the CCAA.

Bluc Range

Blue Range Resource Corporation sought and obtained court prolection from its creditors under the CCAA on March
2, 1999. The claims procedure estublished by PriceWaterhouse Coopers Tne, (the "Monitar") was approved by the court
on April 6, 1999 in a claims bar order. May 7, 1999 was set as the date in which wll claims had o be filed. This date was
extended to Junc 15, 1999 in a second order. The relevant orders also stated that claims not proven in accordance with the
set procedures shall be deemed forever barred. Following this procedure, $270 million in claims were filed. On July 23,
1999, a plan of arrangement sponsored by Canadian Natural Resources Limited (the "CNRL Plan of Arrangement”) was
voted upon and approved by the eligible voting creditors of Blue Range Resousce Corp. No applications were brought
before (hat date to vary any of the claims bar orders or dates.

The respondent creditors subsequently applied to LoVecchio J. to have their late or amended claims accepted for
consideration by the Monitor. He allowed the claims to be filed, thereby extending the claims bar dales and varying the
claims bar orders. LoVecchio J. adopted a “flexible approach” analogous Lo that of the Bankrupicy and Insolvency Aet
(the BIA) on the basis that he was essentially dealing with a liquidation and refused to follow the American approach.

Enron Capital Corp., the largest single creditor, and the Creditor's Committee sought leave to appeal the decision. 6y
granting leave. 7 the court provided an appeliate court, for the first time in Canada. with the opportunity to decide how

to treat late claims in these circumstances.® On appeal, the court allowed the claims to be filed, applying a "hlended
approach” which incorporated elements from the BIA approach, the American approach and other areas where the
court has had o deal with late claims,

AL first instance. LoVeechio J. was unwilling to accept the finality of the claims bar date. He refused to extinguish the
substantive rights ol the late claimants by strictly enforcing the claims bar orders. This would deny them any recovery
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where they had legitimate reasons for missing the deadline. For LoVecchio 1., this outcome was (oo harsh and he was
not going to permit it regardless of the specific terms of ihe Orders, the reliance placed on them by those creditors voting
and approving the CNRL Plan of Arrangement and the importance of certainly in the CCAA process. While creditors
were gxpected to compromise in a CCAA proceeding. a discount of 100% on late claims was arbitrary according to
LoVecchio J. As to the value of the late claims in relation (o total claims, the amount was less than 1.4 million dollars
compared Lo 270 mitlion dollars.

LoVecchio . acknowledged that the CCAA did not really "give us any g,ruida:we"‘J in the matter. Notwithstandiag, he
was of the view that the process required flexibility and should avoid pitting creditors against one another. The court
should exercise its discretion under the CCAA as a "facilitator”, in an "even handed manaer” that promotes flexibility

and fairness in the clauns procedure according 1o LoVecechio J. 0 1o achieve this. he adopted the flexible approach
under the BIA, en the basis that he was essentially dealing with a liquidation. Under the BIA approach, late claims are
permiitied in most circwnstances provided no infustice occurs to other creditors. However, a late claimant under the

BIA may only share in undistributed assets. "' LoVecehio J. was not persuaded Lo adopl a more restrictive approach
in 4 liquidation scenurio as conlained in the United States Bankruptey Code for Chapter 11 Reorganization Cases (the

"US Chapter LE approach”). 12 Under the approach, the creditor is required to show that its neglect in filing the claim
in Lime was "excusable” in the circumstances, Such an approdach may be more appropriate under the CCAA in a sale
scenario according to LoVecchio J. Applying the less onerous BIA approach, however, he extended the claims bar dates
and altowed the filing of the late claims.

Although agreeing with the result, the Alberta Court of Appeal sought o set out an approach or guidelines by which
supervising judges under the CCAA could exercise their discretion in the treatment of late claims. Writing for the court.
Wittmann J.A. adopted a "blended approach” incorporating elements from various approaches. Unlike LoVecchio 1.,
Wiltmann J.A. adopted certain aspects of the US Chapter [ | approach, citing with approval the (olowing consideralions
made by American courts when deciding whether or not a delay is excusable: the danger of prejudice 1o the deblor:
the length of the delay: the impact of the delay on judicial proceedings; the reason for the delay: whether the delay was
within the reasonable control of the claimant: and whether the claimant acted in good faith. The burden of meeting all

of these elements under the American approach is with the party attempting to fle the late claim. ' Some guidance
could also be derived from the BIA zpproach, but Wittmann J.A. had some concerns that it was too permissive, Under
the BIA. Canadian courts were willing Lo allow late filings on the basis of mere inadvertence, negligence or incomplete
itformation. Wittmann J.A. cencluded. that;

An inadvertence standard by itself might imply that there need be almost no explanation whatever for the Faiture to
file a claim in time. In my view inadvertence could be an appropriate element of the standard if parties are able 10
show, in addition, that thev acted in good faith and were not simply trying to delay or avoid participation in CCAA
proceedings. But Talso lake some guidance from the U.S. Bankruptey Rules standard because T agree that the length
of delay and the potential prejudice to other parties must be considered. To this extent, T accept a biended approach,
taking intto consideration both the BIA and U.S. Bankruptcy Rules approaches, bolstered by the application of

some concepts included in other areas, such as late reporting in insurance claims. and delay in the prosecution of

a civil action. ™

The Court then set down the following guidelines for CCAA supervising judges to consider when deciding whether or
nut to allow claims filed after a claims bar date in a claims bar order;

[. Was the delay caused by inadvertence (i.c., carelessness, negligence, accident, urintentionally) and if so, did the
claimant act in good faith?

2. Whal is the cffect of permitting the claim in terms of the existence and impact of any relevant prejudice caused
by the delay?
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3. Wrelevant prejudice is found can it be alleviated by attaching appropriate conditions (o an order permitting late
filing?

4. Wrelevant prejudice is found which cannot be alleviated, are there any other considerations which may nonetheless

warranl an order permitting late filing? 13

Applying these criteria. Wittmann J.A. held that while the claimants were careless by filing tate. they nonetheless acted
in good faiih and not with an inteat to circumvent the CCAA process or gain some advantage over other creditors by

"lying in the weeds" waiting {or the best time to pounce. '8 {ndeed, with some claims, the debtor had contribuled o
the delay. As to what constitutes prejudice, the court asked whether the creditors had lost, by reason of the claimants'
late filings, a realistic opportunity to do anything they otherwise might have done. The court found no prejudice by the
late filings. The creditors already knew about the late clatms. It is unlikely they would have voted any differently as a
resuft of alfowing the filing of the late claims. Also, the dollar value of the late claims in relation to the toial amount
of the "timely™ claims (representing only .433% of the tolal ameunt) was not considered materiat. Nor was the court
swayed by the argument of potentially higher costs and reduced dividends s a result of allowing the filing of the tate
claims (assuming the claimants were subsequently successful on their claims). For Wittinann J.A. this factor was not
relevant Lo the prejudice eriterion. That late claims potentially reduce the amount of money available (o creditors in a
CCAA proceeding was not prejudicial according to the Court. With the above criteria satisfied, Wittmana J.A. allowed
the filing of the late claims.

Canadian Airlines Corp.

In the CCAA proceedings involving Cunadian Airlines International Ltd,, the provinee of Ontario missed the claims
bar date and relied on Blue Range (refecred 1o as Enron) to file its late claim. Canadian argued that the Court of Appeal
in Enron ( Blue Range) restricted the application of the above guidelines to liquidation-style CCAA proceedings and
thercfore had no application to this sale-type reorganization. In rejecting the argument, Paperny J. held that

This is a narrow interpretation. In my view the Court of Appeal was providing guidelines generally applicabie to
late claims in CCAA proceedings. Even if the Court of Appeal did intend to direct its criteria only to liquidation-
style CCAA procecdings. I would in any case find the principled approach of the Court of Appeal to be an excellent
framework [or the exercise of my discretion; ... the prejudice Lo the funder of the plan, Air Canada, will necessarily
need to be considered. However, the criteria described by the Court of Appeal in Earon do not in my view rule out.
but instead embrace addressing the interests of such a party. The Enron criteria are consistent with the rationale of
the CCAA to consider and attempt to balance the interests of all affected partics, the character of which will vary
with cach case and type of plan invelved. Emphasis on those interests and the appropriate weight Lo be given to
cach will aiso necessarily vary. In my view the criteria in Enron allow for this type of analysis. |’

Applying the Enron/Blie Rumge criteria, Paperny I. allowed Ontario Lo file its late claim, The province was not served
with the inttial order, When the voting package was mailed, it was mailed to the wrong office just three days before
the claims bar date. Also, nearly a menth passed before Ontario was advised that its late claim was rejected. Under the
circumstances, Paperny I. had fittle difficulty concluding that the delay was due to inadvertence and that Ontario had
acted in good faith in {iling its claim. Indeed. as in Blue Range, Canadian had contributed to the delay according to
Paperny I. Under the second criteria of "any relevant prejudice”, Paperny I. considered the interests of creditors, the
debtor company and the [under of the plan. fn a reorganization. as opposed to a liguidation, considering the prejudice
to the funder of the plan deserved particular attention according to Paperny J. The question posed was whether Air
Canada lost a realistic opportunily to do anything that it might otherwise have done because of the late filing by Ontario.
Air Carada specificafly knesw about Ontario's claim and lollowing the reasoning in Bhre Range, Paperny J. held that
this knowledge negated any allegation of prejudice. Canadian's tax liability to Ontario had been in dispute for several
years and this was known to Air Canada. As to the materialily of the late claim, the late claim of Ontario in the amount
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of §2 million in relation to Air Canada's total funding cost of approximately $3 billion including anticipated dividends
on creditors’ claims was not considered material by the court. Having satisfied the Fnren/Blue Range test, Ontario was
allowed seven days to submit is claim.

Eaton's Restructuring, Royal Oak and Eaton's Liguidation

In Faron's Restrucniving, Melinda Moss sought reliel [rom the claims bar date in order to {ile her iate proof of claim
in Eaton's 1997 restructaring under the CCAA. The claims bar date was July [5, 1997, The Plan of Arrangement was
approved and sanctioned by the Court on September 12, 1997 and implemented on October 30, 1997. Blair I, refused
to lift the claims bar to allow the fate filing in the cirgumstances. He emphasized the need for certainty and a structurad
environment in the restructuring process. Without it, a compromise between the debtor company and its creditors so
that the company is able to continue in business, was unlikely according to Blair J. Late claims potentially undermined
the process al various stages inctuding the negotiating, voting and distribution stages and could negatively impact upon
the ongoing stability of the restructured company in the post-arrangement period. In particutar, allowing late claims
to be filed after the implementation of a Plan was tantamount to altering it according to Blair J. since late claims and
others that followed (if valid) would be paid out of the post-arrangement cash and assets of the restructured debtor. At
some poini, the restructuring process should provide for closure or (inality according 1o Blair I, In this regard, he cited
the following passage with approval:

The Claims Bar Date was an essential element of that process as [Eaton's} had to definitively know what claims
existed, and the quantum of such claims. for the purpose of addressing future liquidity and financing requirements
18

associated with the restructuring initiatives.
ITe also concluded that the permissive BIA approach o [ate filings shoukd not apply in these circumstances. This was
rol a bankruptey or liguidalion situalion where, the corporate debtor ceased. its assels poeled for distribution and its
assels undistribeled at the tme of the lute [iling. Rather, this was a non-liquidation CCAA praceeding. The objective
was the survival of Eaton's. 1ts continuity depended on meeting costs in the ordinary course of business and not exposing
its post-arrangement cash flow and assets 1o "surpeisc” late claims. This prejudice to Eaton's outweighed the rights of
late claimants in the circumstances. On this basis, Blair I, concluded that:

.- less liberal approach to permitting claims that have been barred io be continued afier a CCAA Plan has
been approved, sanctioned by the Court. and imptemented. is justificd than is generally the case in bankruptey

situations. '
Applying this approach, Blair J. was unwilling to extend the claims bar daie to allow Ms. Moss Lo file her proof of claim.

In the Royal Oak and Eaion's Liquidation cases. Farley J. distinguished Eaton's Restructuring. He pointed out that in
Eaton's Restrueturing, Ms. Moss filed her elaim after Eaton's completed its restructuring, @8 an on-going entity, under the
CCAA and to allow the {iling of the late claim in these circumstiances would have prejudiced Eaton's, This was not the
sitsation in Reyal Oak and Evton's Liguidation. In the first case, the late claim {a Dispute to the Disallowance of a Proof
of Claim) arose before the Plan of Arrangement was completed. If a Plan was subscquently formulated, it would on a

prospeciive basis be able to take into account the late claim according te Farley J. Y He also listed the following factors
in support of allowing the late filing: the claimant had always intended to pursue its claim; only through inadvertence
and inappropriate reliance on a previous course of conduct had it missed the deadline; no one was prejudiced in a
procedutral or substantive way by the [ate filing; and this "corrective” motion was brought forthwith upon the claimant
discovering its mistake. The "less liberal approach” 1o late filings adopted in Earon's Restruciuring was not applied in
these cireumstancees.

In Eqion's Liquidation, Farley J. not only considered Eaton's Restruciuring but he also commented on the Blwe Range
decision. This being a liquidation scenario, he distinguished Earon's Restruciuring and allowed the {iling of the late claim
{a Dispuie Notice to the Netice of Distribution Claim) on the basis that GE Capital had always intended to pursue its
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claim for distribution and enly by inadvertence had not filed in a timely fashion. The "less liberal approach” to late filings
was not adopted in this liquidation-type restructuring under the CCAA. More interesting was Farley I.'s treatment of
the "blended approach” adopied in Bliee Range. Aller citing the passage outlining the approach, and referring Lo the test
or guidelines applicable to late claims in CCAA proceedings, Farley I. raised the foltowing concerns:

While T have no quarre! with that test for thar particudar case, T would caution partics and practitioners that it is
inappropriate to unthinkingly adopt standards from another jurisdiction whaose legislation is a differeni code from
ours and one would think that its constitutional aspects were developed in such a way Lo meel the evolving needs

of that jurisdiction’s dilferent culture and business needs. =!
A General Approach to Late Claims under the CCAA?

Despite Farley J.'s reservations about adopting Enron/Blie Range as a test of general application to late claim filings in
CCAA proceedings and Paperny F's support for such a test {in Canadian Airlines Corp.). there is no question that judicial
discretion in this area is now governed by these recent "fate [iling" cases, Regardless of whether the test in Blue Range is
formally recognized or characterized as one of general application or as limited to "thal particular case”, the "ate filing"
cases provide common guidelines which. in my view. must be considered by CCAA supervising judges when excstising
their discretion in relalion (o iate claims. In this section, I outline those guidelines mandaled by the "late filing" cases.

Before so doing, T would like Lo respond to Farley L's concerns, and Paperny J.'s enthusiusm for the test in Blie Range.
In Eaton's Liquidution, Farley J. limited the test to the facts of that case and caulioned against adepting, without
due consideration, a "blended approach” which incorporated standards from American bankruptcy law. Since those
standards originated in another jurisdiction, with its own distinct culture, business nceds and bankruptey code, Farley [
considered it inappropriate to "unthinkingly" adopt foreign siandards. Giving the matter some thought, however, these
concerns may be overstated. Despite its origins, significant guidance to wealing late claints may still be derived from
American jurisprudence. As Houlden and Morawelz have pointed out. American jurisprudence and anthorities are "of

. . . 22 - .
assistance in interpreting” bankruptey matters, “~ The authors have alse noted the increasing convergence of bankruptey

. h . . . . . - .
regimes. >3 This development s z likely consequence of the integrating cconomies of North Amcrica.

By limiting the Blue Runge test to the facts of the case, Farley J. may have downplayed another devetopment, Tn Roya/
Qulc and Eaton's Liguidation, he considered several criteria before allowing the late claims. These included asking:
Whether the "latencss” was duc 1o the inadvertence and inappropriate reliance of the claimant? Whether the claimant
took "corrective"action forthwith upon discovering it was late? Whether any party was prejudiced by the late filing?
Whether the CCAA proceeding was a restructuring or liquidation and at what stage in that proceeding was the late claim
ltled (i.e.. before or after implementation of the Plan or distribution)? Interestingly enough. these are virtually the same
criteria applied in Biue Range, which suggests thal they are not limited in application to the facts of that case. In lact. to
go further, T would argue that what emerges from the "late {iling"cascs is 1 somewhat consisient and general approach

to the filing of late ¢laims under the CCAA. **

In this regard. T agree with Paperny 1. in Canadian Airlines Corp. that the test/criteria in Enron/Blue Range provides a
framework Lo late claims under the CCAA regardless of whether the proceeding is a liquidation or reorganization. In the
latter situation, Paperny J. pointed out that under the second criteria of "any relevant prejudice”. a critical consideration
is whether there is any prejudice to the funder of the reorganization. However, in her enthusiasm for the test, Paperny J.
did not address the sitwation where there is a restructuring of an on-going entity and the late claim arises after the CCAA
Plan has been sanctioned and implemented as in Faton's Restructuring.

Tt this scenario, under the sccond criteria of prejudice, the concerns raised by Blair 1. in Eaton's Resrrucruring scem
appropriate. Do the 1ate claims pose a threat to the continuity and survival of the debtor campany? If allowed 1o be
filed (and proven valid). will they deplete post-arrangement funds and assets of the debtoe? At the post-arrangement
stage twhere the CCAA Pian has been approved, sanctioned and implemented). Blair I. adopted "a less liberal approach"
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towards late fifings. This suggests that in the post-arrangement stage of a reorganization it will be mare difficult 10
prove that the corporate debtor is not prejudiced by the late filings. In my view. the concerns raised by Blair J. under
"a less liberal approach” are not inconsistent with a more general approach to late filings and that such concerns may
be addressed under the second criteria of prejudice.

What then is the general approach emerging from the "late filing" cases? The following criteria or guidelines appear to
govern a CCAA supervising judge's discretion when deciding whether or not to allow the filing of a ctaim afler a claims
bar dale in a claims bar arder:

I. Was the delay caused by inadvertence and if so. did the claimant act in good faith?

"Inadvertence” may arise by carelessness. negligence, accident and is unintentional. In addition. the late claimant nrust
have acted in good faith and not for the purpose of circnventing the process, delaying or avoiding participation in the
CCAA proceedings or "lying in the weeds" to gain advantage unavailable to other ereditors. Some of the considerations
under the {irst criteria include the length of the delay; the reason or the delay and whether it was within the reasonable
control of the claimant. the "corrective” meudsures brought by the claimant upon discovering its tardiness and whether
these measures were brought in a timely manner; and the original intent of the claimant to pursue its claim,

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused by
the delay?

The nature and stage of the CCAA proceeding are key elements in determining whether there is "any relevant prejudice”
caused by the late filing. Wheve the proceeding concerns the reorganization of an on-going entity and the claim is made
at the post-arrangement stage (i.c.. afler the Plan is implemented), it will be more diftivult Lo prove that the kate claim
is nol prejudicial given the courts adoplion of "a less liberal approach” in the circumstances and its concern for the
continuity of the debtor. In a sale-tvpe scenario, the prejudice to the funder of the plan is an important consideration
and in a liquidation-style CCAA proceeding, the intercsts of creditors are important considerations under this criterion.
As pointed out by Paperny I. in Canadian Airlines Corp.. the "interests of all affected parties" should be considered by
the court. Under this criterion, the court's determination of the existence and impact of any relevant prejudice caused by
the late filing will therefore "vary with eitch cuse and type of plan involved".

The maleriality of the late claim is also refevant to prejudice. When the amount of the claini in relation to the lotal amount
of "timely" claims is low, the cost of the claim is nol likely to be considered materiai. Another consideration under this
criterion is whether the Lte claint was really a "surprise claim”. If the debtor company. creditors and funder of the plan
(in @ non-tiquidation scenario) were aware of the potential late claim, any prejudice may be negated by this knowledge.
Finally, the mere fact that less money will be available to other creditors if the late filings are alfowed (and subsequently
proven valid) is not prejudice relevant 1o this criterion. Taking these factors into consideration, the question posed under
the criteria of prejudice is as follows: did the creditor(s) by reason of the late filings lose a realistic opportunity to do
anything that they otherwise might have done?

3. Hf relevant prejudice is fournd can it be alleviated by attaching appropriate conditions to an order permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there any other considerations which may nonetheless
warrant an order permitting late filing?

Criteria 3 and 4 are not discussed in the "late filing" cases. The determination of whether or not o aliow late filings is
fundamentally an equitable one that involves balancing the interests of afl affected parties, The final two criteria recogaize

that there may exceptional circumstances where the prejudice to some parties is outweighed by the equitics in favour of
a late filing under the CCAA.

Cenclusion
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With the decision in Blize Range. the court provided some guidance on the treatment of late claims under the CCAA.
Relying on the Bhie Runge test, as well as additional reflinements provided in the otlier "late filing" cases, it was argued
ithat the court's discretion 1n this area is now governed by these guidelines.

Footnotes

*

{i]

Associate, Chaiton & Chailon. The views cxpressed are those of the author,

Seetion 12(2)(iii) of the CCAA simply states that claims shall be sunimarily determined and does not mandate a claims
procedure.

Re Blwe Range Resource Corp.. 1999 Carswell Alta 1053 (Alta, Q.B.): affirmed 2000 CarswellAlta 1143 {Alta, C.A). leave 1o
appeal to 5.C.C. [2000] 8.C.C.A, No. 648 (note) {8.C.C.). The novel nature of the Lopic was pointed out in Blue Range. One
argument advanced in (he case was thal the "decision is the (irst of its kind in Canada and there is no appellate authority in
Alberta or clsewhere precisely on point”, infrd, note 6. para. 21{3).

Ontario v. Canudian Airlines Corp.. 2000 CarswellAlta 1336 (Alta, Q.B.).

Re Royal Qak Mines Inc. (Seplember 20, 1999) (Ont. 8.C.J1) [unreported].

Re 1. Emon Co. (December 1, 2000) (Ont. 8.C.J.) [unreported]: Re T° Earon Co. {May 5. (999} (Ont. §.C.1.) [unreported),
Re Blwe Range Resowrce Corp., 2000 CarswellAlta 30 (Ala. C.A. [In Chambersj).

Sectien 13 of the CCAA governs leave applications and gencrally an appellate court will exercise its power sparingly granting
feave only where there are serious and arguable grounds of real and significant interest. For a review of the cases under section
[3. sce Houlden and Morawets. The 2001 Annorared Bankvupicy & Insolvenc) Aet (Toronto: Carswelt, 20003, p. 1001.

Re Blue Range Resource Corp,. 2000 CarswellAlia 30 (Alta. C.A. [In Chambers]}, para. 26. The exact wording of the question
before the Alberta Court of Appeal was as foliows: "What criteria in the circumstances of these cases should the Court
use Lo exercise ils discretion in deciding whether 1o allow late claimants to file claims which, if proven. may be recognized,
nelwithstanding a previous claims bar order conlaining a claims bar date which would otherwise bar the clainm of ihe late
clatnant, and applying the eriteria 10 each case. what is the result?

Supra. note 2, para. 20,
Stupra. note 2. puras. 49-52,

The BIA approach is a permissive ane, As LoVeechio J. pointed ot in para. 82, supra, note 2: "In essence. Lhe BIA approach
waould permil almeost any circumstance provided a distribution had not been made, which is really our case, and. cven if one
had been made, the change would likely still be permitied bat withoul retroactive effect”.

Chapter L1 vl the Uniled States Bankrupicy Code Annotuted, section 205 1 7)(c) specifically allows for the setling of a claims
bar datc and for reliel from that date. Under the provision, the "judge shall promptly determine and [ix a reasonable time
within which the claims of creditors may be filed or evidenced and after which no claim nol so filed may parlicipate exeept
on order {or cause shown”. The scction should be read with Rule 9006 of the 1.8, Bankruptey Rules, which allows for the
extension of time in these circumstances "where the failure to act was the result of excusable neglect™.

Stupra, note 2. para. 12.
Supra. note 2, para. 14,
Supra. note 2, para. 26,

Supra, note 2. para. 18.
f F
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Supra. note 3, paras. 12, 13

Supra. note 5. para. 9 (eimphasis added).

Supra, note 5. para. 135,

Supra. note 4 (from the endorsement of Fartey I. dated September 20. [999).

Supra. note 3 (from the endorsement of Farley ). dated December |, 2000) temphasis added).

Supra. note 7. p. 3. See also Re A, & F. Baillargeon Express Ine. (1993), 27 C.B.R. {3d) 36 {Que. 5.C.).

Supra. note 7. p. 3.

Blue Runge was recently adopted as a test of general application to fate claim (ilings in CCAA proceedings by Registrar Bray
in Carlen Transport Ine. v. Juniper Lumber Co. ( Monitor of i, 2001 CarswelINB 21, 21 C.B.R. (4tk) 222 (N.B. Q.B.).
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2000 CarswellAlta 1336
Alberta Court of Queen's Bench

Ontario v. Canadian Airlines Corp.

2000 CarswellAlta 1336, [2000] A.J. No. 1321, [2001] AW.L.D. 280, 101 A.CW.5. (3d) 11, 276 A.R. 273

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, C. C-36
In the Matter of Canadian Airlines Corporation and Canadian Airlines International Ltd.

The Provinee of Ontario, Applicant and Canadian Airlines
Corporation and Canadian Airlines International Ltd., Respondents

Paperny J.

Heard: November g, 2000
Judgment: November 7, 2000
Docket: Calgary ooo1-05071

Counsel: Larry B. Robinson, for Applicant.
Chris Simard, for Respondents,

Subject: Provincial Tax; Corporate and Commercial; Insolvency

Headnote
Taxation — Provincial and territorial taxes — Ontario -~ Sales tax — Miscellancous issues

Province assessed airline for taxes owing under Retail Sales Tax Act and Corporations Tax Act — Alrline
filed notices of objection and appeals were ongoing — Airline provided province with letters of credit to secure
assessments under appeal — Airline obtained court protection under Companies' Creditors Arrangement Act —
Airline neglected (o serve provinee with copy of court order setting claims bar date — Province first received copy
of order with voting package, which arrived three days before claims bar date — Claims bar date had passed by
time infermation reached appropriate department — Provinee brought motion {or extension of time to file proof
of claim — Moltion granted — Provinee's delay was inadvertent and partly caused by airline — Once package
arrived at correct department, steps were taken promptly to file claim — No evidence suggested that province
was altempting to gain any advantage over other creditors — Funder of airline's reorganization would suffer no
prejudice il extension were granted — Funder had long beer aware of province's claim — Equities did not favour
airline's position in circumstances -— Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 — Corporations
Tax Act, R.5.0. 1990, ¢. C.40 — Retail Sales Tax Act, R.8.0. 1990, ¢. R.31.

Taxation --- Provincial and territorial taxes — Ontario — Miscellaneous taxes

Province assessed airline for taxes owing under Retail Sales Tax Act and Corporations Tax Act — Airline
filed notices of objection and appeals were ongoing — Airline provided province with letters of credit to secure
assessments under appeal — Airline obtained court protection under Companies’ Credilors Arrangement Act —
Airline neglected 1o serve provinee with copy of court order setting claims bar date — Provinee first received copy
of order with voting package, which arrived three days before claims bar date — Claims bar date had passed by
time mformation reached appropriate department — Province brought motion for extension of time to file proof
of claim — Motion granted — Province's delay was inadvertent and partly caused by airline — Once package
arrived at correct department, steps were laken promptly to file claim — No evidence suggesied that province
was atlempting Lo gain any advaatage over other creditors -— Funder of airline's reorganization would suffer no
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prejudice if extension were granted — Funder had long been aware of province's claim — Equitics did aot favour
airling’s position in circumstances — Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 — Corporations
Tax Act, R.5.0. 1990, c. C.40 — Retail Sales Tax Act, R.S5.0. 1990, ¢. R.31.

Corporations — Arrangements and compromises — Under Companies' Creditors Arrangement Act — Miscellancous
issues

Province assessed airline for taxes owing under Retail Sales Tax Act and Corporations Tax Aci — Airline
filed notices of objection and appeals were ongoing — Airline provided province with fetters of credit to secure
assessments under appeal — Airline oblained court protection under Companies' Creditors Arrangement Act —
Airline neglected to serve province with copy of court order setling claims bar date — Province first received copy
of order with voling package, which arrived three days before claims bar date — Claims bar date had passed by
time information reached appropriate department — Province brought motion for extension of time to file proof
of claim — Motion grarted — Province's delay was inadvertent and partly caused by airline — Onee package
artrived at correct department, steps were taken promptly to file claim — No evidence suggested that province
was atlempling le gain any advaniage over other creditors — Funder of airline's reorganization would suffer no
prejudice if extension were granted — Funder had long been aware of province's claim — Equities did not favour
airline’s position in circumstances — Companies' Creditors Arrangement Act, R.S.C. 1983, ¢. C-36 — Corporations
Tax Act, R.8.0. 1990, c. C.40 — Retail Saies Tax Act, R.8.0. 1990, c. R.31.
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Cases considered by Papevny J.:

Blue Range Resource Corp., Re, 2000 ABCA 385, {sub nom. Enron Canade Corp. v, National-Oilwell Canadu
Lid J 193 D.LR, (4thy 314, [2001] 2 W.W.R. 477 (Alta. C.A.) — applied

Lindsay v. Transtec Canada Lid. (1994). 28 CB.R_ (3d) 110, 5C.C.P. R 219. [1995] 2 WW.R . 404, 99 B.C.L.R.
(24} 73 (B.C. 5.C.) — distinguished

Statutes considered:

Companies' Creditors Arrangement Aer, R.8,C. 1985, ¢. C-36
Generally — referred to

Corporations Tax Act, R.S.0. 1990, ¢. C.40
Generally — referred to

Rewwil Sules Tux Act, R.5.0. 1990, c. R.31
Generalty — referred to

MOTION by province for extension of time to file distribution dispute notice.

Paperny J.:

1

This 1s an application by the province of Ontario ("Ontario") to extend the time within which o file its distribution

dispule notice ("Dispute Notice"). I granted the application with reasons to follow. These are those reasons.

L

Facts
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2 Canadian Airlines International Ltd. ("Canadian") has followed a practice of self-assessing its tax liabilities and has
made installment payments of tax under two Oatario statutes, the Rerail Suies Tux 4et and the Corporations Tux Act,
Pursuant to an ongeing auditing process, Ontario has assessed Canadian for taxes owing under these two statutes. The
assessments date back as far as 1981, Following the assessments, Canadian filed eight notices of objection and appeals
arc ongoing. Canadian has provided Ontario with three separatce letters of eredit to secure the assessments under appeal.
The letters of credit have been renewed at [east once.

3 Onzario estimates the total assessments at approximately 52 mitlion. This may be subject to adjustment duc to
ongoing audits and the failure of Canadian to have completed its 1999 and 2000 tax returns. Canadian has disputed
these assessments from the outset and as stated in the alfidavit of Nhan Le, Canadian's Director of Taxation, is of the
view that its liabitity to Ontario for these taxes is contingent and negligible. In short, the tax liability of Canadian to
Ontario has been in dispute for several years.

4 Canadian received court protection under the Companies” Creditors Arrangement et on March 24, 2000.

5 Canadian included Outario in its list of "Affected Unsecured Claims” and quantified Ontario's claim at zero. Contrary
1o paragraph 27 of the March 24, 2000 order, Ontario was not served with a copy.

&  Ontario did not receive & copy of the March 24, 2000 order until it received it as part of the voting package sent
out in accordance with my April 7, 2000 order in these proceedings. The package was mailed on April 25, 2000, the last
possible day under the terms of the April 7, 2000 order and arrived in the mail room of the Corporations Tax Branch of
the Revenue Division of Ontario on May 2, 2000, three days before the Claims Bar Date set in that order. The Revenue
Division has nine branches. According to the affidavit of Rosita Vinkovic, Senior Collections Officer for the Bankrupicy
and Insolvency Unit in the Collections and Compliance Branch of the Ministry of Finance, the normal procedure is
for insolvency related docnments to be mailed directly to thé Insolvency Unit, not to the Corporations Tax Branch.
According to Ms. Vinkovic, a notice to this effect was published by the Minister of Finance in a 1997 newsletter of the
Canadian Insolvency Practitioners’ Association. Canadian did not cross-examine Ms. Vinkovic on her affidavit and does
not challenge this practice in its own evidence.

7 The voting package did not make its way to the Insolvency Unit until May 18§, 2000. Despite extensive inquiries,
Mes. Vinkovic has been unable 1o determine the reason for this delay. The collection officer in the Insolvency Unit that
received the package on May 18. 2000 did not have an opportunity to review it in its entirety until May 23, 2000, the
first business day after the long weekend (and the dale that a second package was sent by the monitor to the Ministry
of Finance public inquiry desk and directly routed to the Insclvency Unit).

8 As Senior Collections Officer, Ms. Vinkovic was assigned to handle the matier on May 25, 2000. She immediately
noted the May 5, 2000 Claims Bar Date and a proof of claim along with copies of the letiers of credit were [axed to the
monitor that same day, The amount claimed was expressed as preliminary due Lo the ongoing audit, which was lengthy
due to the extent of Canadian's operations and its failure to timely respond to requests for information and documents.
The monitor initially advised Ms. Vinkovic that the claim would not be accepted as it was past the Claims Bar Date, but
changed its posilion upon being advised of the retated security.

9 OnJune 19, 2000, nearly one month later, Ontario received a letter from Canadian's counsel advising that its claim
would not beaccepted because it was submitted after the Claims Bar Date. Ms. Vinkovic was away on vacation from

June 23, 2000 until July 10¢h. On her return on the 10" she read the June 19 ™ letter and immediately sent a request Tor
assistance to Joel Weintraub, Senior Legal Counsel in the Legat Services Branch. Mr. Weintraub contacted the Alberta
firm that had handled a similar claim for the BC government and a request was sent Lo the Assistant Depuly Attorney
General for Ontario to authorize the retention of outside counsel, Mr. Robinson advised that he was retained Sepiember
14, 2000 and immediately advised Canadian’s counsel of his intention to bring this motion but that it would take some

N - .
MEXE CANADA Copyright . i rcmsor Reulers Carada | mided o it horrso s e ecladmg i iidual coamt danwnents ). Albrghits resarsed,



Ontario v. Canadian Airlines Corp,, 2000 CarswellAlta 1336

2000 CarswellAlta 1338, [2000] A.J. No. 1324, 2001} AW LD 886~ =~

time to prepare the necessary material and have it sworn. A notice of motion to extend the time to file a proof of claim
in these proceedings was filed by Mr. Robinson on September 26, 2000,

I1. Discussion

10 The Alberta Court of Appeal has recently developed an approach that CCAA supervising judges should follow in
considering claims {iled or amended afler a claims bar date, as follows:

1. Was the delay caused by inadvertence, and il so, did the ctaimant act in good (aith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice caused
by the detay?

3, If relevant prejudice is found can it be alleviated by attaching appropriate conditions to an order to permitting
late filing?

4. If relevant prejudice is found which cannot be alleviated, arc therc any other considerations which may nonetheless
warrant an order permitting late filing?

{Blue Range Resource Corp., Re, 2000 ABCA 285 (Alta. C.A.) at paragraph 41)

i Canadian argued that the Court of Appeal in Blur Range Resouree Corp, restricled the use of these criteria to
liquidation-style CCAA procecdings and that therefore the test is not applicable here. This is a narrow interpretation. In
my view the Court of Appeal was providing guidelines generally applicable to late claims in CCAA proeeedings. Even
if the Court of Appeal did intend to direct its eriteria ouly to liquidation-style CCAA proceedings, I would in any case
find the principled approach of the Court of Appeal to be an excellent framework for the exercise of my discretion:
applied similar criteria in my June 28, 2000 reasons in these proceedings allowing the government of British Columbia
Lo file a late claim,

12 Onthe facts of this case, the prejudice to the funder of the plan, Air Canada, will necessarily need to be considered.
However, the criteria described by the Court of Appeal in Blue Range Resource Corp. do not in my view rule out, but
instead embrace addressing the interests of such a party. The Blue Range Resouree Corp. criteria are consistent with the
rationale of the CCAA (o consider and atlempt to balance Lhe interests of all affected parties, the character of which
will vary with each case and type of plan involved. Emphasis on those interests and the appropriate weight ta be given
to each will also necessarily vary. In my view the criteria in Blue Range Resource Corp. allow for this type of analysis.
Accordingly T now turn to application of these criteria.

1. Delay due to inadvertence and presence of good faith

13 Tn Bhic Runge Resonrce Corp., Wittmann IA, held that "inadvertence" includes carelessness, negligence, accident
and is unintentional. The distinction to be drawn is thal between a careless claimant and one who "lics in the weeds"
hoping to gain an advantage.

14 Ontario is not in this latter category. It was not scrved with the initial order. The voting package was mailed on
the last possible day to the wrong office, arriving just three days prior to the Claims Bar Date. I can (airly infer from the
circumstances that the internal procedures in the government of Ontario failed in having the package re-routed to the
proper place in a timely fashion. Once it arrived at the correct destination, however, steps were taken promptly by the
responsible officer to file the claim and the monitor received it by fax on May 25, 2000. the very day that the responsible
olficer was assigned io handle the matter.

I5  Canadian did not notify Gntario of its decision to reject its claim until June 19" 2000. Vacations intervened and

a request by the Insolvency Unit for assistance [rom internal government counsel to deal wilh this rejection was made
within aboul two weeks. This led to a request to the Assistani Deputy Attorney General of Ontario for perntission to
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hirc outside Alberta counsel to handle the matter. It is reasonable to assume that this authorization process would have
taken some tinie and counsel confirmed that this was the case.

16  Ihave difficulty concluding that the delay here was due (0 anything bul inadvertence. Canadian conceded that there
was no ¢vidence of deliberate intent by Ontario to avoid participating in the CCAA process. There is no suggestion or
evidence that Ontario was intentionally attempting to circumvent the CCAA process or gain some advantage over other
creditors, unlike the applicant in Lindsay v. Transtec Canada Lrd, (1994), 28 C.B.R. {3d) | 10 (B.C. §.C.). The position
of Ontario is not unlike that of TransAlta Utilities Corporation as described in Blie Runge Resource Corp. at paragraph
30 {appeal book refereitces omitled):

[t is apparent [rom the evidence that the claims package was sent to TransAlta at its accounts receivable ofTice,
rather than the registered office for service ... There is no evidence that TransAla was attempting to circumvent the
CCAA process. On the contrary, as soon as the appropriate personnel became aware of the situation, TransAlta
took the necessary steps to have its Notice of Claim filed.,

17 Further, there is & similarity to the late claim filed by Campbell's Industrial Supply Ltd. also referred to in Blie
Range Resource Corp. at paragraph 29 where Wittmann J.A. noted that it was arguable that errors on the part of the
debtor company resuited in the fate filing. In this case, Canadian contributed 1o the delay by failing to serve Ontario with
the initial order, not mailing the voting package until the last possible day, mailing it to the wrong office and waiting
nearly a month to advise Ontario that its [ate claim was rejected.

2. Any relevant prejudice cansed by the delay

t8  Canadiun argues that the most critical factor in this and any re-organization (s opposed to a liquidation) case
is the cconomic effect on the funder of the reorganization. I note that the second criteria of "any relevant prejudice” is
broadly drawn and not restricted by the Court of Appeal to the interests of creditors and the debtor company. I agree
that in consideration of this criteria in this case I must focus on the prejudice to Air Canada.

19 T would firstly note that despite being scrved with this application, Air Canada chose not to attend and make
submissions or present evidence of prejudice,

20 Applying the test for prejudice adopted by the Court of Appeal in Bhue Range Resouwrce Corp., the question here
is whether by reason of the late filing by Ontario, Air Canada lost a realistic opportunity to do anything that it might
otherwisc have done. There is no evidence to suggest this. As with the creditors in Blie Range Resource Corp., Air Canada
and Canadian were specifically aware of the existence of Ontario’s claim; Ontario was listed on the Affected Unsecured
Claims list. The tax dispute with Ontario was longstanding and Canadian has filed eight notices of objection. Letters of
credit have been posted as security (or the assessments under appeal. Air Canada is the funder of the plan and has been
direcily involved in Canadian management and operations since early his year. This knowledge effectively ncgales any
allegation of prejudice. As Wittmann J.A. concluded with respect to the late claimants in Blue Range Resource Corp., it
cannol be said that Ontario was "lying in the weeds waiting to pounce” (paragraph 39).

20 Canadian referred to "procedural prejudice” in the costs associated with determination of the dispute and with
potentially having Lo pay a dividend 1o Ontaric. However, this prejudice oo is negated by the knowledge of Ontario's
claim. Air Canada and Canadian would have been well aware of the potential that the matter would need to be resolved.
with concontitant costs, cither by the tax courts in Ontario or the claims officer in these proceedings.

12 WiumannJ.A. held in Blue Range Resource Corp. that the materiality of the late claims is also relevant to prejudice.
In that case, the late claims totalled $1,175,000 as compared to the total timely claims pool of $270,000,000. In this case,
the evidence of Air Canada's Chief Financial Officer at the fairness hearing was that Air Canada’s funding cost amounted
to approximately 3 billion dollars, including the anticipated dividend on creditors' ¢laims. The possibility of paying 14
cenls on the dollar on a further $§2 million (which assumes Ontario will be entirely suceessful on its claint, which Canadian
suggests is not likely) in relation to Air Canada's total cost cannot be described as material.
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23 Having concluded that there is no relevant prejudice to Cuanadian or Air Canada, I need not review Lhe [inal two
erileria in the Blue Range Resource Corp. test.

24 Evenif [ were to couch my analysis as a consideration of the equities between Air Canada and Oniario, as Canadian
would have me do in following what they submil is the applicable test as set out in Lindsay, T would not find that the
equities lic in Air Canada's favour. This analysis is largely encompassed in my review of the first two Blue Range Resource
Corp. criteria. Canadian adds that, as in Lindsay, if not for Air Canada's funding, the unsecured creditors would have
received only 1-3 cents on the dollar and accordingly, Air Canada is entitled to certainty at some point in the process. It
submits that Ontario's fallure to act in a timely manner should subordinate its interest to the interest of certainty to the
{unding party. who will have to absorb the entirety of Ontario's claim. Canadian argues that the interests of Air Canada
must be supreme in this non-liguidation scenario.

25 The problem with this argument is that unlike the "white knight" in Lindsay, for the reasons [ have alveady described
iLcannot be fairly said that Air Canada was unaware of Ontario's claim. I emphasize that it is not a surprise claim by
a creditor hoping to gain an advantage by delaying action; there is no suggestion of bud faith and certainly there was
nothing to be gained by waiting. Under the circumstances, which are distinct (rom those in Lindsay, it is not unfair to
the funder of this plan to deal with Ontario's claim. Certainty, while always desirable, is not as compelling in this case as
in Lindsey due to the knowledge surrounding Ontario's claim. Canadian and Air Canada were well aware of the claim

and are now attempting to use the delay to avoid having to resolve the dispute with Ontario and potentially paying a
further dividend.

26 Ontario shall have seven days from the date of these reasons 1o amend and submit its claim. It shali be entitled to
make any further amendmenis necessitated by the late filing of Canadian's 1999 and 2000 returns.

7 Each party shall bear its own costs of this application.
Motion granted.
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INTRODUCTION

1. IS THE CLAIMS BAR DATE THE FINAL ANSWER?

1 It has fong been an accepted part of bankruptcy and reorganization law that a creditor must file a proof of claim
in order to vote at a meeting of creditors, acquire dividends or repossess property that is held by a debtor at the
date of the bankruptcy. The proof of claim form must be completed for the creditor to establish their claim. If a proof
of claim is not filed at all, the creditor loses their right to vote at any meeting of creditors and their entittlement to any
dividends in a proposal or a bankruptcy proposal £

2 But what happens if a creditor misses the claims bar date and files a proof of claim late? Under certain
circumstances, the Courts have allowed the claim to be filed. As this issue generally arises in the context of the
Companies Creditors' Arrangement Act ("CCAA"), which does not include clear procedures for dealing with late
proofs of claim, this paper will concentrate on the regime under this Act. But, as you will notice, the courts have
relied extensively on the Bankruptcy and Insolvency Act ("BIA") in the interpretation of the CCAA provisions with
respect to the claims procedure. Therefore, the regime under the BIA - which can be quite permissive in this matter
- must also be considered and discussed. Given the fact-specific nature of the analysis in the jurisprudence,
however, there will be only a brief overview in terms of the application of the respective tests.

2. THE COMPANIES CREDITORS' ARRANGEMENT ACT REGIME

3 While CCAA s.12(2)(a)(ii) and s.12(2){a){iii) can be compared to the procedure under the BIA, neither mandate a
clear procedure for the filing of late proofs of claims. It is clear, however, that under the CCAA, allowing a proof of
claim to be filed after the claims bar date will be subject to a stricter standard than under the BIA regime. The
leading case in this regard is Blue Range Resources Corp. (Re),? a recent Alberta Court of Appeal case. The test
faid out in the case by Wittman J.A. authoritatively states that a proof of claim will be allowed in certain
circumstances, depending on the answers to the following guestions:

1) Was the delay caused by inadvertence and if so, did the claimant act in good faith?
1) What is the effect of permitting the claim in terms of relevant prejudice caused by the delay?

1) If the relevant prejudice is found, can it be alleviated by attaching appropriate conditions to an
order permitting late filing? and

1) 1f relevant prejudice is found which cannot be alleviated, are there any other considerations that
may warrant late filing?

4 Because this case is widely cited in several recent decisions across Canada, it is important to understand the
ramifications of the test that it discusses, and thus the rationale and reasoning behind this decision.4

5 In Blue Range Rescurces, a number of creditors had failed to meet the deadline for filing their proofs of claim in
accordance with the claims bar order, and so the Monitor disallowed their ciaims.
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6 The Order read in part:

Al claims received by the IMonitor or postmarked after the Claims' Bar Date will be forever extinguished,
barred and will not participate in any voting or distributions in the CCAA proceedings.

7 The trial judge, LoVecchio J., extended the claims bar date to permit late filing by several claimants. This
decision was ultimately upheld by the Court of Appeai because the criteria outlined above did not alter the final
disposition of the matter.

8 The rationale for trial level decision is important, as it formed a major part of the reasoning in the Court of
Appeal's final determination (leave to the Supreme Court of Canada was refused). The argument for maintaining a
strict standard of compliance was to ensure certainty of the process, because the creditors relied on the CCAA
claims bar order to enable them to assess their chances of recovery under a plan of arrangement and ensure timely
completion of the CCAA proceedings.® But, LoVecchio J. felt that the literal meaning of the words in the order would
forever extinguish the right of a creditor that under normal limitation rules would survive for several more years, and
would be a severe response that rejects a creditor's substantive rights and ultimately undermines the respect for the
process.® If those rights were allowed to be so arbitrarily extinguished and universally barred without regard to
potentially legitimate justifications, it would limit the potential recovery of those barred from making their claims and,
in effect, would place creditors at odds with each other in their efforts to maximize their individual return.” This is
inherently contrary to the philosophy of reorganization legislation, which is to promote the equitable sharing of the
deficiency among various creditors.® The Court is meant to act as a facilitator rather than as a means to extinguish
valid claims due to inadvertence or other logical explanations.® Moreover, he maintained the importance of
exercising the discretion afforded to the Court by the CCAA in an evenhanded manner.'?

9 Interestingly, the Court drew a distinction between a late filing in the liquidations context and one in the context
of a sale or infusion of cash by a third party who wholly absorbs the loss.!" In the context of liquidations, the BIA
regime was to govern, because the expectation of the creditors is to absorb equally the impact. However, if the
context was a sate to or the infusion of cash by a third party who wholly absorbs the loss, then a more restrictive
approach could be upheld. Regardless, a case-specific approach was crucial. Although this distinction was not
adopted by Wittmann J.A., the Court of Appeal nevertheless advocated in its general test an overarching approach
that took into account all of the factors of every case and championed a holistic framework.

10 Ultimately, LoVecchio J. believed that there was a need to provide a flexible standard similar to the BIA, which
is permissive in the face of inadvertence or incomplete information. Essentially, almost any circumstance will be
accepted provided there is no injustice to the other creditors. Even if monetary distributions have been made, the
late claim would likely be allowed without the retroactive effect.

11 Though broad and guided by equity and fairmess principles, the approach used by LoVecchio J. did not provide
specific guidance in terms of applying a test. The Court of Appeal agreed that it held the authority to allow late
filings in principle; however, it sought to detail the criteria by which it would be done.

12 The Court of Appeal's approach was a merger between the restrictive, United States-inspired approach
advocated by those wanting to keep the late filers out of luck and the BIA approach advocated by the creditors
seeking relief from the claims bar date.

13 The United States Bankruptcy Rules, Chapter 11, Rule 9006 deals with the extension of time when a proof of
claim is filed late. The Rule states:

9006 (b)(1): ...when an act is required or aliowed to be done at or within a specified period by these rules or
hy a notice given thereunder or by order of court, the court for cause shown may at any time in its discretion
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{1) with or without motion or notice order the period enlarged if the request is made before the
expiration of the period originally prescribed or as extended by a previous order; or

(2) on motion made after the expiration of the specified period permit the act to be done where the
failure to act was the result of excusable neglect.

14 “Excusable neglect” requires a survey of the relevant factors that led to the party's omission, such as the
potential prejudice to the debtor, the length of the delay, the potential impact on any judicial proceedings, the
explanation for the delay, and whether the delay was reasonable and in good faith.'? Under the US Bankruptcy
Rules, all of these factors must be proven by the party that filed the claim late, which creates a significant challenge
ta the acceptance of that claim,

15 The Canadian approach under the BIA is much less onerous, and there have been situations where the Court
has used its discretion to allow late filings of claims if those claims were inadveriently delayed or otherwise
incomplete.’? However, in Blue Range Resources, Wittmann J.A. felt that the inadvertence standard alone provides
too much leeway to creditors that are attempting to have their claims filed fate just because they were acting in
good faith. it almost suggests a bare-minimum standard, and so Wittmann J.A. took guidance from the stricter US
Bankruptcy Rules. After all, there will be instances where inadverlence is not an acceptable excuse. For example,
Wittmann J.A. referred to Lindsay v. Transtec Canada, whergin the creditor did not have notice of the claims bar
date and thus failed to file its proof of claim in time - yet, once he learned of this inadvertence, he still did not make
efforts to remedy the matter and essentially alternpted to gain an advantage over other creditors. Therefore, the
judge held that it was inequitable to allow Lindsay to pursue the claim, because it could be prejudicial to other
creditors.

16 Therefore, applying a blended approach in Blue Range Resources, Witimann J.A. determined that the criteria
would take into account good faith, prejudice caused by the delay, and whether that prejudice can be alleviated or is
warranted within the facts of the case. Wittmann J.A. defined "inadvertent” to include carelessness, negligence,
accidental and unintentional actions. in terms of prejudice, the timing of the proceedings will be an important
consideration, but the test adopted by the Court is: "Did the creditors by reason of the late filings lose a reafistic
opportunity to do anything that they otherwise might have done?"'s

17 There have been several instances where Courts across the country have followed the reasoning in Blue
Range Resources, which is, thus far, the highast authority on the subject. The underlying theme in all of the cases
governing whether the claims can be filed tends to be equitable principles of overall fairness to all involved.
Therefore, in some instances, a delay of three years in and of itself would not automatically invalidate the claims. It
is safe to say, then, that the Courts will generally not let technical or formal flaws, such as missing the claims bar
date, be fatal to an appiication for an extension or from otherwise preventing late filings.

18 Of course, this will only be aflowed within reason. For example, if there is a late filing due to inadvertence but
the creditor does not pursue the claim for seventeen months, the courts will look unfavourably upon it and disallow
the Claim™. Moreover, the courts appreciate that sometimes proofs of claim will be filed late when the creditor does
not have notice of the procedure, and therefore those attempting to rely on a strict claims bar date are estopped
from doing so0."® Ultimately, the court will therefore take a holistic approach and consider all relevant factors.

3. THE BANKRUPTCY AND INSOLVENCY ACT REGIME

19 Although the: filing of late claims arises mainly within the CCAA context, it may also arise under the BIA. There
are several sections that are relevant.

20 Section 109(1) reguires that a creditor todge a proof of claim with the trustee before the time appointed for the
meeting in order to be entitled to vote. However, this provision regarding time is directory only and the key appears
to be the requirement for "reasonable compliance” with the requirements of the Act for proofs of ciaim™ In
determining reasonable compliance, one must recalt that Section 187{9) refers to the fact that formal defects should
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not invalidate any proceedings and that allowance should be made so that creditors can file their proofs of claim if
there is no injustice resulting.® There have also been some cases that recognize that more latitude will be granted
to less sophisticated creditors rather than traders and other more sophisticated parties.?!

21 However, it is within the context of sections 149 and 150 - which deal with dividends - where the analogy drawn
in the Blue Range Resources case arises. Section 149 deals with situations where the trustee has notified the
creditor to file a ctaim. The process under this section usually begins with the trustee that has notice or knowledge
of a creditor's potential claim sending out a notice by registered or certified mail. Note, though, that this is
discretionary and the trustee is not obliged to send out the notice. Within the notice, the trustee will state that the
creditor must prove his or her claim within thirty (30) days after the mailing of the notice by registered or certified
mail (s.149(1)). if the creditor fails to file the proof of claim within the thirty days, the trustee will continue to declare
the dividends without taking into account that creditor's claim.

22 Ekssentially, the effect of such an action is that the creditor that has failed to file its claim within that time or
within such further time that the court aflows will be precluded from sharing in any dividend (s.149(2)). However,
5.149(2) provides that the court has the power to extend the tire for filing a proof of claim and therefore, if one has
notice, it may still be able to file the proof of claim before the trustee actually begins the distribution process. The
application for an extension is not made by the trustee but by the creditor who has received the s.149(1) notice and
failed to file the claim within that time. It is up to the creditor to make sure that its proof of claim does not go
unnoticed, rather than the trustee's abligation to repeatedly check to ses whether the creditor received notice.

23 Although the standard of inadvertence appears to be quite low, the court will not blindly grant extensions.
instead, the court wilt only enable a creditor to file a claim past the time fixed if proper grounds are shown. The
creditor must not onlty prove that the claim has merit, but must also provide some explanation for the delay in filing
the proof of claim within the claims bar date. Whereas under section 150 (see below) the ability of a creditor to fite
the proof of claim after the date required is dependent upon the timing of the distribution of dividends, the key under
section 149 is not that the creditor establish that the trustee can accormmodate the late application and satisfactorily
administer the estate without that claim, but rather that the creditor warrants special consideration.** Note however,
that s. 149(2) does not set a time limit within which a creditor must bring its application for an extension.

24 Section 150 deals with the effect upon a creditor that fails to file its proof of claim in time. Essentially, if you
have not filed the proof of claim before the trustee has declared any dividends, you are entitled to be paid out of the
money still in the hands of the trustee. However, the creditor cannot affect the distribution of dividends determined
before its claim was proved - but that creditor will still be entitled to the monies that come into the trustee's
possession before further dividends are paid to other creditors.

25 This flows from the basic bankruptcy taw principle as was stated in Ex Parte Boddam:2*

I take the general rule to be. that so long as there remain undistributed assets in bankruptcy a creditor is
entitled to come in and prove, as is the case in an administration suit so long as there are assets
unadministered.”*

26 Therefore, even if the creditor is negligent, its actions stilt do not automatically disentitle the creditor from the
opportunity to share in the assets, which is the main objective of bankruptcy legislation. Some justices have
therefore suggested other methods of penalizing the late filing creditor such as by imposing costs, because to
disallow the creditor from filing at all is too harsh.?

27 One must always remember that the BIA is a "businessman's Act” and the courts should apply a liberal
approach when dealing with proofs of claim, and therefore disallowance based on technicalities should be

avoided.”® In several cases, the courts have been concerned with overall fairmess and whether there has been
injustice to the other creditors.

28 Itis not, therefore, surprising that courts have been considerably lenient when allowing the filing of a late proof
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of claim before distribution: Glen Wright Trucking Ltd. v. Pilot Butte Sand and Gravel Co. (Trustee of), [1968] S./.
Mo. 50, 11 C.B.R. (N.5.} 254 (Sask Q.B.); Bank of Nova Scotia v. Janzen (Trustee of) (N.$.5.C); Atlas Acceptance
Corporation v. Fratkin (Man. C.A.); Brown Estate v. Amourgis, {1994] Q ./, No. 942, 26 C.B.R. (3d) 134 (Ont. S.C).

23 The most recent Ontario decision dealing with this matter is Re MacDonald Homes Inc.?” In this case, a
declaration of the final dividend was made, authorization for a final distribution was granted and cheques had been
mailed. Although Chadwick J. recognized that the general trend within the jurisprudence often treated late filings of
proofs of claim as being easily remedied, the Court here refused to allow the tate filing of a claim that was based on
an agreement that had not been brought to the trustee's attention during the administration of this complex estate.
The Court found that the estate had, in essence, already been distributed since most of the cheques had already
been cashed.

30 As previously noted, even if the Court agrees to extend the period within which the proofs of claim may be
allowed by the trustee, the Court may nevertheless also impose terms or conditions within which the claim is to be

filed,? such as ordering the costs of the motion to be paid by the applicant. Therefore any potential injustice can be
averted.®

31 Though the varicus jurisprudence with regards to these sections often refer to the same principles, it is
important to note the interplay between sections 149 and 150. A creditor that has been given notice under 5.149(1)
cannot thereafter resort to section 150, as it has no application once the process under .149(1) is triggered.®

CONCLUSION

4. LATE BUT NOT FORGOTTEN

32 Although the Alberta Court of Appeal in Blue Range Resources articulated specific criteria that must be used
when considering the late filing of proofs of claim, there are overlapping concerns that arise within both the CCAA
and the BIA contexts. Through a review of the relevant statutory framework, it becomes apparent that the remedial
nature of both the BIA and the CCAA are a significant influence to the reasoning within the jurisprudence. in several
instances, the rationale for allowing late proofs of claim took into account the purpose of the governing legislation.

33 Of course, it is always better to file the proofs of claim on time; however, if a creditor inadvertenily misses the
deadline, it is not the end of the world - as long as they were not trying to gain an unfair advantage over the other
creditors, they did not unintentionally prejudice the others, and they have a legitimate explanation for the delay. The
key to success in filing a proof of claim after the claims bar date is to understand that the Courts have consistently
applied a contextual analysis - one that takes into account all possible explanations of the creditor's delay in its
filings, and all possible effects upon those creditors that filed their claims on time.
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Chapter 4

EXPIRY OF LIMITATION PERIODS

1. WHAT IS EXTINGUISHED — A SUBSTANTIVE RIGHT OR
MERELY THE REMEDY TO ENFORCE IT?

The common law iradition considers statutes of limitation as procedural, as
contrasted with the position in most civil law countries, where Hmitations are
regarded as substantive,

As a result, limitation provisions found in Canadian statutes have, for the
most part, been interpreted as extinguishing remedies' rather than substantive
legal rights.* Thus, one commonly finds that an action must be commenced
“within™ or “within and not after™ the prescribed period. As a result, although a
party is barred from enforcing its remedies once that time period has expired, its
legal right will survive. The rationale for this approach is explained as follows:

Extinguishing rights is not an objective of a limitations system. Rather, its objec-
tive is to force the timely litigation of disputes if there is o be litigation. Neverthe-
less, if, pursuant to a limitations statute, a defendant gains immunity from liability
to any remedy whiich the law provides for the enforcement of the right upon which
the claim was based, the right, although not extinguished, will become sterile.

Thus, in the absence of a remedy to enforce a right, such right, in and of it-
self, is of little, if any, value. It is not surprising, therefore, that both case law
and legal texts seldom distinguish between whether it is the right or the remedy
that is lost upon the expiration of the limitation period.

Provisions dealing with adverse possession also extinguish a substantive right {to recover land
after expiry of the limitation period)} — e.g., Limitations Act, R.5.0. 1990, ¢. L.15 (“Ont.”™), s. 4.
The B.C. Limiration Acr, R.S.B.C. 1996, ¢. 266 and Newfoundland and Labrador Limitations
Act, 5.N. 1995, c. L-16.1 expressly extinguish canses of action upon expiry of the limitation pe-
riod: see the discussion at 1.1, infra. A claim for damages arising from international carriage of
persons, baggage or cargo performed by aircraft for reward is absolutely barred by Art. 29(1) of
The Convention for the Unification of Certain Rules Relating to Internutional Carriuge by Air
(the “Warsaw Convention”), which is implemented in Canada by the Carringe by Air Act, R.8.C.
1985, ¢, C-26. .

Brown v. Marwieh (1993), 19 C.P.C. (3d) 265, 125 N.S.R. (2d) 389 (C.A.).

For example, Alberta Limitations Act, R.5.A. 2000, ¢. L-12, 5. 3.

For example, Ont., 5. 45(1); Saskatchewan Limitation of Actions Act, R.8.S. 1978, ¢. L-15, 5. 3;
Manitoba Limitation of Actions Act, R.S.M. 1987, ¢. L150 5. 2(1).

Institute of Law Research and Reform, Limitations, Report for Discussion No. 4 {Edmonton:
Septernber 1986}, at 325.
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iln'v a pas de cause d'action tant quil n'y a pas de blessure suffisamment grave - Code de la route, L.R.O. 1990,
¢. H.8. art, 206(1) -— Loi sur les assurances, L.R.O. 1990, ¢. 1.8, arts. 265(1), 266(3).
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Prescription - Action en dommages-intéréts — Actions 4 caractére particulier — « Doammages causés 3 la suite d'vn
accident de véhicule & moteur »

Régle de fa possibilité de découvrir le dommage — Action a ét¢ intentée trois ans ¢t neuf mois aprés que 'accident
d'artomobile se soit produit -— Demandeur ignorait avant que la prescription ne soit acquise que la gravité de sa
blessure au dos rencontrait le senil établi pour intenter une poursuite en vertu de ['art. 266 de la Loi sur les assurances
— Reégle de la possibilité de découvrir le dommage etait applicable el repoussait de deux uns le commencement du
délai de prescription en vertu de l'art. 206 du Code de la route — Sclon le régime de responsabilité sans faute, il n'y
a pas de cause d'action tant qu'il n'y a pas de biessure suffisamment grave — Code de la route, L.R.O. 1990, c. H.8,
art. 206¢1) - - Loi sur les assurances, L.R.O. 1990, c. 1.8, arts. 266(1), 266(3).

The plainttl was injured in a motor vehicle accident in October 1990, and was initially diagnosed as having soft
tissue damage in his lower back. X-rays were Laken, but disclosed nothing unusual. The plaintifl did not suc at that
time because he thought that his injurics were not serious enough to qualify for compensation in tort. The plaintiff
was involved in a second accident in January 1992, His resuliant injuries were again dingnosed as being soft tissuc in
nature. InJune 1993, a CT scan revealed that the plaintiff had a herniated disc in his spine. In July 1994, the plaintiffs
commenced action wherein they claimed that the injuries sustained by the plaintiff as a resull of the first action met
the requirement of the exception to the general liability immunity afforded to persons involved in a molor vehicle
accident by s. 266(1) of the fnsurance Aci. A motions judge concluded that the action was statute-barred under s.
206(1) of the Higivay Traffie Act, which stipulates that actions for "damages occasioned by 2 motor vehicle™ must
be commenced within two years of the time when the "damages were sustained.” He held that it was not open 1o
the court to apply the discoverability principle and postpone the running of time in relation to 5. 206( 1), since that
limitation period applies in all cases froni the moment the physical injury is sustained. The Court of Appeal reversed
the trial judge on the issue of the applicability of the discoverability principle.

The defendant appealed.
Held: The appeal was dismissed.

Under s. 206(1) of the Highway Traffic Aer, there is no cause of action until the injury meets the statutory exceptions
to liability immunity in 5. 266(1}) of the Isurance Act. No cause of action exists until sufficient severity of injury
exists. This view is strengthened by s. 266(3) of the Insurance Act, which allows for a pre-triat motion on the issue
of the existence of a cause of action. Therefore. time under 5. 206(1) does nol begin (a run until it is reasonably
discoverable that the injury meets the threshold ol s. 266(1). Tt is unlikely that by using the words "damages were
sustained.” the legislature intended that the determination of the starting poinlt of the Hmitation period should take
place without regard to the injured party’s knowledge. The discoverability principle applies to avoid the injustice of
prectuding an action before the person is unable to sue. It is an interpretive tool for the construing of limitations
statutes which ought to be considered each time a timitations provision is in issue. Tn the present case, the existence
ol'a cause of action was not reasonably discoverable until the plaintiffs learned that the damage sustained as a result
of the first accident was a herniated disc. It could nol be said that they ought to have discovered the serious nature
of the damage carlier. Therefore, the action was not statute-barred, as it was started within two years of the time
they f{irst learncd that they had a cause of action,

Le demandenr a é1é blessé a la suite d'un accident de la route survenu au mois d'octobre 1990, el les examens
médicaux ont d'abord révélé des lésions aux tissus mous au bas du dos. Des radiographies ont ¢ prises mais
m'ont rien révelé danormal. Le demandeur n'a pas intenté de poursuile i cc moment. convaineu gue scs blessures
n'élaient pas graves au point d'avoir droit & une indemnisation. Le demandeur a &é victime d'un second accident
au mois de janvier 1992, Encore unc fois, le diagnostique a indiqué des 1ésions des tissus mous. En juin 1993, une
scanographic a révélé que le demandeur souffrait d'une protrusion 4 un disque intervertébral. Au mois de juillet
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1994, les demandeurs ont intenté unc action dans laquelle ils alléguaient que les blessures subies par le demandeur
a 1a suite du premier accident rencontraient les condittons de 'exception au principe général d'imniunité contre los
poursuiies, dont jouissent les victimes d'accidents de la route en vertu de 'art. 266 de 1a Lo/ sur lex assurances. Le
juge des requétes a conclu que l'action était prescrite en vertu de l'art. 206 du Code de la route, qui stipulait gue les
aclions en vue de réclamer des « dommages résuitant d'un accident de lu route » devaient élre intentées dans les deux
ans de [a date « ot les dommages ont ¢1¢ subis ». Il a également statué qu'il n'appartenait pas a la Cour d'appliquer
la régle de la possibilité de découvrir le dommage et ainsi reporter le commencement de la prescription prévue 4
lart. 206(1). puisque ce délai de prescription s'appliquait chaque fois qu'il v avait existence de Iésions corporelles.
La Cour d'appel a infirmé la décision du juge des requétes sur ia question de l'application de 1a régle de la possibilité
de découvrir le dommage.

Le deéfendeur a formé un pourvoi.
Arréf: Le pourvoi a élé rejeté.

Sclon l'art. 206 du Code de la route, il n'y a pas de cause d'action tant gue les blessures n'atteignent pas le seuil de
gravité défini dans le cadre des exceptions & l'immunité de poursuite stipulée & I'art. 266¢ 13 de ta F.of sur les assurances.
En somme, il n'y a de cause d'action que si les blessures sont suffisamment graves. Cette régle trouve appui dans
Vart. 266(3) de la Loi sur l'assurance, qui perimet la tenue d'une requéte avant je proess sur la question de l'existence
d'une cause d'action. Ainsi, le délai de prescription prévu a l'art. 266(1) ne commence pas a courir tant qu'il n'est
pas raisonnablement possible de découvrir que le dommage atteint le seuil de Part. 266¢1). En utilisant l'expression
« dommages ont éi¢ subis », le législateur n'a sirement pas voulu que fa détermination de la date de commencement
de la prescription ait licu & I'insu de la personne blessée. La régle de la possibilité de découvrir le dommage existe
pour éviter Finjustice qui serait faite & une personne, si cetle-ci sc voyait empéchée d'intenter une action avant méme
quelle n'ait eu le droit de le faire. I sagit d'une régle d'interprétation des prescriptions statutaires qui devrait étre
prise en compte chaque fois qu'une prescription est en cause. En ['espéce, il n'était pas raisonnablement possible
de découvrir 'existence d'une cause d'action, avant que les demandeurs n'apprennent que le dommage subi Jors du
premicr accident était en fait une heenie discale. On ne pouvait prétendre quiils auraient di découvrir la gravité du
dommage pius 16t. Par conséquent, I'action n'étajt pas prescrite puisquielle avait éeé intentée dans les deux ans du
moment de la connaissance de la cause d'action.

APPEAL by defendant from judgment reported at (1995), 16 M.V.R. (3d) 46. 25 O.R. (3d)} |. 127 D.L.R. (4th) 475, §5
0.A.C. 2,42 C.P.C. (3d) 37 (C.A)), allowing plaintiffs' appeal {rom decision of motions judge holding that action for
damages sustained in motor vehicle accident was statute-barred.

POURVOI du défendeur & l'encontre de l'arrét publié 2 (1995), 16 M.V.R.(3d) 46. 25 O.R. (3d) L, (27 D.L.R. {41k} 475.
83 0.A.C. 2,42 C.P.C (3d) 37 {C.A.), accucillant le pourvoi des demandeurs & Uencontre d'un jugement d'un fuge des
requéles, concluant que 'action en dommages-intéréts intentée i ka suite d'un accident de la route élait preserite.

The judgment of the court was delivered by Major J.:

1. Introduction

I This appeal arises from a motion brought by the respondents Peixeiro to determine whether their action against the
appellant Haberman was statute-barred. The appeal was heard and dismissed on March [3, 1997,

2 Thequestion raised was whether the discoverability principle applied to postpone the commencement of the two-

year lumitation period contained in s. 206(1) of the Highway Traffic Act, R.S.0. 1990, ¢. H.8 ("HTA"). It stipulates that
actions for "damages occasioned by a motor vehicle"” must be commenced within two vears of the time when the "damages
were sustained”. The respondents commenced their action against the appelfant three years and nine months alter the
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motor vehicle accident. In that action they claimed that Mr, Peixeiro's injuries met the requirement of the exception to
the general liability immunity afforded to persons involved in a motor vehicle accident by s, 266(1) of the fusurance Aef,
R.5.0. 1990, c. 1.8. This ltability immunity is a key feature ol the statutory no-fault automobile accident compensation
scheme. t operates (o effectively bar causes ol action in torl in all but a few cases. The resolition of the issue in this appeal
requires & consideration of the liability immunity and the no-fault scheme belore consideration of (he applicability of
the discoverability principle.

1L Statement of Facts

3 The application before the motions judge proceeded on agreed facts. A two-car accident occurred on Qctober L,
1990 at the intersection of Ossington Avenue and Harbord Street in the Cily of Toronto. The appellant Haberman and
the respondent Mauricio Peixeiro were the drivers. Liability in the accident is disputed but it is agreed that Mr. Peixeiro
knew he was injured.

4 Mur. Peixeiro consulted his family doctor and was Loid that he had suffered soft tissue injuries in the form of a severe
contusion Lo the right side ol his back. He was also relerred to a specialist who recommended a course of physiotherapy.
X-rays were taken at that tisne but disclosed nothing unusual, He was unable (o work as a general contractor, from the
date of the accident to November 1991, a period of over 13 months.

3 OnJanuary 7, 1992, Mr. Peixciro wus invelved in a second two-car accident. Mr. Jose Silva was the other driver in
this second accident, Mr. Peixeiro's resultant infuries were again diagnosed as being soft tissue in nature. Mr. Peixeiro
was unable 1o work {rom the date of the second accident until May 1992. He ceased employment again in August 1992
and has not returned to work.

6 OnJanuary 13, 1993, Mr. Peixciro consulted his family physician. As a result, a CT scan was performed in June
1993, The scan revealed a disc protrusion in the respondent's spine at L5-S1. At that time, Mr. Peixeiro was not a
good candidate for surgery. Hlowever, on December & when he developed paresis on his right leg, he was admitted to
emergency. He underwent a hemilaminectomy and a discectomy to remove the herniated disc on December 22, 1993,

7 On December 17, 1993, the respondents commenced an action against Mr, Silva. The respondents initially attempted
to add the appellant as a defendant to the Silva action. By agreement, a separaic action was commenced on July 27, 1994
against the appellant and a motion on a question of law was brought to determine whether the claim against him (or the
injuries of October 11, 1990 was statute-barred by 5. 206(1) HTA.

8 On November I, 1994, the chambers judge Paisley J. held that the respondents' action against Haberman wags
statute-barred.

9 The Court of Appeal for Ontario allowed the respondents’ appeal on Scptember 5, 1995 (1993), 25 O.R. (3d} 1. 127
DLR. (4th} 475, 85 Q.AC. 2, 42 C.P.C. (3d) 37, 16 M.V.R, (3d) 46, [1995] O.}. No. 2544 (Ont. C.A.} QL)

10 The parties agreed that the respondents first learned about a herniated dise in Mr. Peixeiro's back in Junc 1993,
IT1. Relevant Statutory Provisions
L Highheay Traffic Aer, R.8.0. 1990, c. H.8, 5. 206(1)
206.-(1) Subject to subsections (2) and (3), no proceeding shall be brought against a person for the recovery of
damages occasioned by a motor vehicle after the expiration of two years from the (ime when the damages were

sustained.

Insurance Act, R.5.0. 1990, ¢, 1.8. 5. 266
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266.-(1) In respect of toss or damage arising directly or indirectly (rom the use or operation, after the 21st day of
Tune, 1990, of an automobile and despile any other Act, none of the owner of an automobile, the occupants of
an automobile or any person present at the incident are liable in an action in Ontario for loss or damage from
bodily injury arising from such usc or operation in Canada, the United States of America or any other jurisdiction
designated in the No Fault Benefits Schedule involving the automobile unless, as a result of such use or operation,
the injured person has died or has sustained.

{a) permaitent scrious disfigurement; or

{b) permanent serious impairment of an important bodily function caused by continuing injury which is
physical 10 nature.

{2) Subsection (1) does not relicve any person {rom liability other than the owner of the automobile, occupants of
the automobiic and persons present at the incident.

(3) In an action for loss or damage (rom bedily injury arising directly or indirectly lront the use or operation of an
awtomobile, u judge shali, on motion made before or at trial, determine if the injured person has, as a result of the
accident, died or has sustained,

{a} permanent serious disfigurement; or

(b) permanent serious impairment of an important bodily function caused by conlinuing injury which is
physical in nature,

{4) Even though a defence motion under subsection (3} is denied, the defendant may, at trial, in the absence of the
jury. and faltowing the hearing of evidence, raise the defence provided in subsection (1},

Y. Judicial History
A. Omario Court { Geneval Division )

12 The motions judge held that it was not open to the court to apply the discoverabiiity principle and postpone the
running of time in relation to 5. 206(1) 7T, since that limitation period applies in all cases [rom the moment the physical
injury is sustained. He distinguished Murpfoy r. Welsh, [1993] 2 S.C.R. 1069 (S.C.C.), on the basis the respondent here
was not under a legal disability. The motions judge held that the respondents’ action was statute-barred as it was brought
more than two years after the date of the accident. A similar conclusion was reached in BairMuirhead v. Muirhead
{1994). 20 O.R. {3d) 744 (Ont, Gen. Div.).

B. Court of Appeal for Omutario (1995), 25 O.R. (3d) 1 (Ont. C.A4.)

13 The Court of Appeal reversed the trial judge on the issue of the applicability of the discoverability principle 1o s.
206(1) HT.A. Carthy I.A, held that the discoverability rnle was not limited to narrow classes of actions but was a general
ritle. He assumed, as we do, for the purposes of the motion that the respondent Mr. Peixciro had been reasonably diligent
but incapable of identifyving the canse of action. The Court of Appeal held that the balance between greater uncertainty.
an increased burden of investigation and the continuance of potential claims against defendants remained "in favour of
the discoverability rule” (p 7).

14 The Court of Appeal stated that if the victim does not know that thefinjury meets the requirement of s. 266(1), then
he or she is noi capable of identifying the cause ol action. It is no answer tp say that the plaintiff could protect his or her
position by starting an action notwithstanding the fact that there was no evidence of an injury that met the threshotd in
5. 266(1) of the Insurance Act. This procedure was obviated by s. 266¢3){which provided for a pre-trial motion by the
defence to strike the plaintiff's claims. See Grossi v. Bates (1993), 21 O.R.|{(3d) 564 (Ont. Div. Ct.).
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V. Issites

{5 Thereis one issue in this appeal. The question is whether the discoverability rule applies to the limitation period in
s 20601y #T4. Included in a consideration of this question are issues related Lo the implementation of the province of
Ontario's no-fault insurance scheme and rationales behind limilation periods such as s. 206(1) HTA as it existed in 1990,

V1. Analysis

16 It was conceded by the respondents that Mr. Peixeiro suffered a back injury and was aware of it immediately after
the first accident. It was of sufficient severity that he remained off wark for a period of 13 months. After the second
accident of January 1992, he only worked three months between May 1992 and August [992 and has not worked since.

[7 While the respondents knew of some injury, they did not know within the limitation period that the damage M.
Peixeiro sustained as a resubt of the first accident was a herniated disc. Thev did not know that it met the threshold for an
action under 5, 266{1) of the Insurance Act. He did not sue because he thoughl that his injuries were not serfous enough
to qualify for compensation in tort.

18 Ttwasconceded that at common law ignorance of or mistake as to the extent of damages does not delay time under
a limitation period. The authorities are clear that the exact extent of the loss of the plaintilT need rot be known for the
cause of action to accrue. Once the plaintiff knows thit sonte damage has occurred and has identified the tortfeasor (see
Cardledge v, E Jopling & Sons. [1963] A.C. 758 (UK. H.L.), at p. 772 per Lord Reid, and July v. Neal (1986), 57 O.R.
(2d) 129 (Ont. C.A.)), the cause of action has accrued, Neither the extent of damage nor the type of damage need be
known. To held otherwisc would inject too much uncertainty into cases where the full scope of the damages may not be
ascertained tor an extended time beyond the general limitation period.

19 However, it was submitted that because of Ontario's no-fault insurance scheme at the time of the accident, the
starting point of the runming of time is when the damages are known to comprise "permaneint serious impairment” within
the meaning of s, 266 of the Insurance sAct. The argument was that the intervention of the tiability immunaity, one of the
mandatory features of Ontario's no-faull system. alters the lime of acerual of the cause of action until the malerial fact
of sufficient tnjury i1s reasonably discoverable.

A. The No-Fault Scheme in Onrario

20 Tort law provides fault-based compensation for car accidents. Fault as the basis of liability is grounded on the
fundamental proposition that a person who is injured due to the fault of another person has the right to compensation
from the wrongdoer. Tort law is based on individual responsibility.

21 As the number and severity of car accidents and injuries increased, liability insurance became commonplace and
the compensation of victims became the main focus of tort jaw.

22 Guaranteed compensation of the victim is onc of the goals of a no-fault system. One of the hallmarks of & no-fault
systemt is the limitation or abolition of liability based on fault, i.e. tort liability. No-fault systems are a reflection of the
conscience of the community. Professor Lewis Klar. in "No-Fault Insurance for Auto Accident Victims: A Background
Paper” prepared (or the Canadian Bar Association, Alberta Branch Task Force on Fault/No-Fault Insurance (1991)
staled, at p. 13, that the goals of fault-bused accident contpensation and no-Tault are fundamentally different:

First. and foremost. it must always be remembered that the two types of compensation schemes attempt to achieve
dilferent goals. The [ull compensation, justice. accident deterrence, safety and education goals of tort are not the
aims of no faultinsurance. No fault insurance is predicated upon the desire to provide accident benefits to all victims.
regardless of fault, efficiently and expeditiously. Tt does not seek to provide full compensation, to deal with the effect
of wrongdoing. or to deter accidents, If these goals are to be accomplished, they must be accomplished outside of
the no fault insurance scheme, through criminal laws. traffic rcgulations, and so forth.
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23 The no-fault scheme in place at the time of the respondent's accident was the Ontario Motorist Protection Plan
{OMPP) inaugurated on June 22, 1990 with the proclamation of the Insuwrance Starute Law Amendment Act, 1990.8.0.
1990, ¢. 2 (Bill 68).

24 No-fault benelits were available us an alternative prior to June 22. 1990, to cover medicul and rehabilitation
expenscs. loss of income payments, funeral expenses and death benefits. No-fault became mandatory and its complement
of benefits more extensive with Bill 68. More significantly. for the purposes of this appeal. Bill 68 introduced a restriction
on the right to sue in tort.

25 The Ontario Courtl of Appeaf had the following 1o say with respect to Lhe legislative inient behind s. 266 of the
Insurance Act in Mever v, Brighi (1993), 15 0.R. (3d) 129 ¢Ont. C. AL}, at p. 134

In our view, the Ontario legislature enacted s. 266 and other related amendments to the Act for the purpose
of significantly limiling the right of the victim of a motor vehicle accident 1o mainlain a tort action against the
tortfeasor. The scheme of compensation provides for an exchange of rights wherein the accident victim loses the
right to sue unless coming within the statutory exemption, but receives more generous first-party benefits, regardless
of fault, from his or her own insurer. The legislation appears designed to control the cost of automobile insurance
premiums Lo the consumer by eliminating some tort claims, At the same time, the legislation provides for enhanced
benelits lor income loss and medical and rehabilitation expenses to be paid to the accident vietint regardless ol fault.

26 Since 1990, the prohibition on suing unless the party qualifies under one of the exceplions has identified the Ontario
plan as a "theeshold" no-faull system, See Allan O'Donnell, Auromobile Insurance in Ontario (1991), at p 202

In effect, the Ontario Legislature imposed a social contract on its citizens whereby in consideration of all injured
persons receiving an indemnity for most economtic losses, regardless of fault, and in consideration for saving on
automobile insurance premiums, the great bulk of those injured could not sue.

In very rough terms, only 8 per cent to t0 per cent of those injured will be able to meet the threshold test bul since
these cases will tend to be the most expensive ones in tort, about 60 per cent of the previous third-party liability bodily
tnjury premium will be consumed in order to pay for such claims. The other 40 per cent of bodily injury dollars.
when added to the previous existing No-Faull Benefits premium, will be spent on delivering No-Fault Benelits.

27 In Meyer y. Bright, at p. 136, the Ontario Court of Appeal characterized s. 266 as a general immunity and not
4 threshold:

Al the oulsel we wish Lo make a comment about the word "threshold”, which has been widely used to describe
the provisions of s. 266(1}. We think the use of that word in such a (ashion, while perhaps convenient or handy, is
inaceurate and ends 1o lead one away from the real inquiry which should be made. Section 266(1) docs not establish
any general threshold which injured persons need pass before they are entitled to suc. Section 266(1) essentially does
two things. First, it immunizes the owner and occupants of motor vehicles, and persons present at the incident,
from actions in Outario for loss or damage arising out of motor vehicle accidents which occur after June 21, 1990
in Canada, the United States and certain other jurisdictions. The second thing which s, 266(1) doss is create an
exception for certain injured persons. The real inquiry required by the legislation in each case is to determine whether
“the injured person” falls within one or more of the statutory exceptions to the general immunity.

218 The Court of Appeal for Ontario set the following standards for allegations of injuries falling under 5, 266(1)(b):

(1) Has the person sustained permanent impairment of a bodily function caused by continuing injury which
is physical in nature?

(2} Is the bodily function which is permanently impaired an important one?
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(3) Is the impairment of the important bodily function serious?

Ouly if all three of the above gquestions are answered in the affirmative, they said. is the test met.

19 By whatever name it is called, 5. 266 effectively bars actions for recovery in tort unless a certain fevel of physicat
injury, perimanent in nature and entailing serious impairment of an important bodilv function, is met. Unlike schemes in
Michigan, New York and Florida upon which the Ontario scheme was said to be modelied, the Ontario threshold bars
alf tort claims, pecuniary and non-pecuniary, il the injury fails to pass the threshold.

30 What insight can we gain into the meaning of 5. 206(1) A7 A, given the exclusion of liability under s. 266 of the
Insirance Act? An action governed by s. 206(1) fails il it does not qualify under the exception provided lor in 5. 266(1).
The cause of action referred to in 5. 206(3) does not acerue until the statutory requirement of s. 266(F) of the Insurance
Actis mel. Under the no-fault system in place at the time of the accident, the mere happening of an injury in a car
accident docs not found a cause of action. No cause of action exists until sufficient severity of injury exists. This view is
strengthened by s. 266(3}, which allows for a pre-trial motion on the issuc of the existence of a cause of action. Under s.
266(3). a motion may be brought te determine whether there is a cause of action cvident on the face of the record. The
onus is on the plaintiff to prove that his injuries meet the requirements in s. 266(1)(b): Buffe v, Gauvin (1994), 18 O.R.
(3d) 725 (Ont. Gen. Div.), and Meyer v. Bright, supra. at p. 146,

3t Inmyview, the right of action contemplated in s. 206{1) HT.4 must refer to an action that is not excluded bv s. 266
of the Insurance Aet. It eannot be otherwise. Ontario's system of mandatary automobile insurance is not a pure no-fault
system; it cannot be said that the legisiature intended 1o preclude all causes of action arising [rom motor vehicle accidents.

32 lIn this case, had the respondenis started an action prior to June 1993, they would not have had evidence of a
sufficient serious physical injury. They would have failed the Meyer 1w Bright test at the first step. [Lis unreasonable to
suggesl that the respondents, given the existing knowledge of the injury, should have proceeded. Tt would have been futile.

B. Does the discoverahility vule apply?

33 The cause of action under s. 206(1) does not arise unless the injury meets the statutory exceptions set out in the
fnsurance Act. The question which remains is whether the discoverability principle applics (o postpone the running of
time until the material facts underlying the cause of action, including extent of the injury, are known.

34 Skort limitation periods indicate that the legislature put a premium on their function as a statute of repose.
This is onc of the three rationales which serve socicty and the courts' continued interest in maintaining the respect
of these statutes. Whatever interest a defendant may have in the universal application of a limitation period must be
balanced against the concerns of fairness to the plaintifl who was unaware that his injuries met the conditions precedent
Lo commencing an action: Aurphy v. Welsh, supra; M. (K.) v M. (11.),[1992] 3 S.C.R. 6 (5.C.C.). All the rationales
were set out in M. (K ) v M. (I ], where this Court considered the Limitations Act, R.S.0. 1980, ¢. 240 (now R.S.0.
1990, ¢. L.15) in order to determinc the time of accrual of the cause of action in a manner consistent with its purposes
{at pp. 29-30y:

There are three. and they may be described as the certainty, evidentiary, and diligence rationales....

Statutes of imilation have long been said to be statutes of repose ... The reasoning is straightforward enough. There
comes & lime, it is said, when a potential defendant should be securc in his reasonable expectation that he will not
be held to account for ancient obligations....

The sccond rationale is evidentiary and concerns the desire to foreclose claims based upon stale evidence. Once

the limitation period has tapsed, the potential defendant should no longer be concerned about the prescrvation of
cvidence relevant to the claim....
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Finatly. plaintiffs are expected (o act diligently and not "sleep on their rights": statules of limitation are an incentive
for plaintifTs to bring suit in a timely {ashion.

35 M (K jv. M (H)applied the three rationales to the fact situation ihere and found that neither the guarantee
ol repose. the evidentiary concerns nor the expectation of diligence on the part of the plaintiff precluded the application
of the discoverability principle.

36 Since this Court's decisions i Nielsen v. Kamdoops ( Ciry j, [1984] 2 8.C.R. 2(5.C.C.), and Central & Eastern Trust
Co. v Rafuse, [1986] 2 8.C.R, 147 (5.C.C.}, ut p. 224, discoverabitity is a gencritl rule applied to avoid the injustice of
precluding an action before the person is able Lo raise it. See Sparham-Souter v. Town & Country Developments ( Essex )
Lid, [1976] Q.B. 858 (Eng. C.A.), at p. 868 per Lord Denning. M.R ., citing Cartledge v. E. Jopling & Sons. supra:

H appears to me Lo be unreasonable and unjustifiable in principle that a cause of action sheould he held o acerue
before it is possible (o discover any injury, and therefore before it is possible 10 raise any action,

Secalse M. (K J v M. (H.), supra, at p. 32 and Murphy v. Welsh, supra. at pp. 1079-81.

37 In this regard, I adopt Twaddle ILA's statement in Fehr v, Jaceb (1993}, 14 C.C.L.T. (2d) 200 {(Man. C.A.), at
p. 206, that the discaverability rule is an interpretive tool for the construing of limitations statutes which ought (o be
considered sach time u limitations provision is in issue:

In my opinion, the judge-made discoverabilily rule is nothing more than a rule of construction. Whenever a statute
requires an action to be commenced within a specilied time from the happening of a specific event, the statutory
language must be construed. When time runs from "the accrual of the cause of action” or {rom some othier event
which can be construed as ovcurring only when the injured party has knowledge of the injury sustained, the judge-
made discoverability rule applics. But, when time runs from an cvent which clearly occurs without regard to
the injured party's knowledge, the judge-made discoverability rule may not extend the period the legislature has
prescribed.

38 The appeliant submitted here that the general rule of discoverability was ousted because the legislature used the
words "damages were sustained”, rather than the date "when the cause of action arose”. It is unlikely that by using the
words "damages were sustained.” the legislature intended that the determination of the starting point of the limitation
period should take place without regard to the injured party's knowledge. It would require clearer language to displace
the general rute of discoverability. The use of the phrase "damages were sustained” rather than "cause of action arosc”,
in the context of the IITA. is a distinction without a difference. The discoverability rule kas been applied by this Court
even to statutes of limitation in which plain construction of the language used would appear to exclude the operation
of the rule. Kamloops, supra, dealt in part with s. 739 of the Municipal Act, R.8.B.C. 1960, c. 255, which required that
notice should be given within two months "from and after the date on which [the] damage was sustained”. However, this
Courl applied the discoverability rule even with respect to this section; see Kamloops, supru. aL pp. 35-40.

39 Tagree with the Court of Appeal that to hold that the discoverability principle does not apply to s. 206 H7A would
unfairly preclude actions by plaintiffs unaware of the existence of their cause of action, In balancing the defendant's
fegitimate interest in respecting limilations periods and the interest of the plaintiffs, the fundamental unfairness of
requiring a plaintifl to bring a cause of action before he could reasonably have discovered that he had a cause of action
is & compelling consideration. The difigence rationale would not be undermincd by the application of the discoverability
principle as it stll requires reasonable diligence by the plaintiff,

40 The appellant submitted that as a matter of law., the discoverability principle was inapplicable to personal injury
actions. Notwithstanding Cartledge v. E. Jopling & Sons, supra, there is no principled reason for distinguishing between
an action for personal injury and an action for property damage (see Kantloops, Sparham-Souter and M. (K. ) v. M. ( H. }).
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41 The appeliant also submitted that the nutural inference {rom this Court’s application of 5. 47 of the Ontario
Limitations Actin Murphy v. Welsh, supra, was that the common law discoverability rule does nol apply tos. 206(1). If this
were not so, it was argued, the Court would not have had o resort to s. 47 in Lhat case. However discoverability played
no part in the case. There the minor's injuries were immediately identified and legal advice sought. The limitation period
was mtissed because files were misplaced by lawyers. As the legistature had specifically provided for the postponement of
time in the case of minors and those sulfering from other legal disability, it was incumbent upon the courts (o apply the
specific provision. There is no conflict between the rule in s. 47 of the Onlario Limirations Act (which merely codifies the
commton law rules against allowing time to run against those under a legal disabiiily) and the discoverability principle.

C. Application of the discoverability principle to the facts

42 The respondent Mr, Peixeiro was injured in October 1990 and first discovered that his injury was physical in nature,
within the meaning of Merers, in June 1993. He commenced his action against the appellant in July 1994. Given the
medical advice that Mr. Peixeiro had. and in spite of reasonable diligence by hin, his injury was reasonably discoverable
for the first time in June 1993,

43 As g maiter of law, I do not think that the existence of a cause of action was reasonably discoverable uatil Lhe
respendents learned that Mr. Peixeiro had a herniated disc. Therefore, the respondents' action is not statute-barred. as
it was started within two years of the time when they lirst learned that they had a causc of action,

Vil. Conclusion

44 Unders. 206(1) HTA, there is no cause of action until the injury meets the statutory exceptions to liability immunity
in 5. 266(1) of the Insurunce Act. The discoverability principle applies to avoid the injustice of precluding an action before
the person is able 1o sue. Time under s. 206(1) does not begin 1o run until it is reasonably discoverable that the injury
meets the threshold of's. 26601), Tt was agreed that the respondents lirst learned of the herniated disc in June 1993, The
respondents were reasonably diligent in this respect. It cannot be said that they ought (o have discovered the serious
nature of the damage carlier. As the action was commenced in July a year later within the limitation period, it cannot
be statute-barred,

45  T'would dismiss the appeal, with costs.
Appeal dismissed.

Pourvoi rejeré.
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Headnote
Tax —- Goods and Services Tax — Collection and remittance — GST held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companics'
Creditors Arrangement Act {CCAA) — Under order of BC Sapreme Court, amount of GST debt was placed in trust
dccount and remaining proceeds of sale of assels paid to major secured creditor — Debtor's application for partial
lifting of stay of proceedings to assign itseil into bankruptcy was granted, while Crown's application for payment
ol {ax debt was dismissed — Crown's appeal to BC Court of Appeal was allowed — Creditor appealed 1o Supreme
Court of Canada — Appeal allowed — Analysis of ETA and CCAA yielded conclusion that CCAA provides that
statutory decmned trusts do not apply, and that Parliament did not intend to restore Crown's deemed trust priority
in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved away from asserting priority
for Crown claims under both CCAA and Bankruptey and Insolvency Act (BIA), and neither statule provided for
preferred treatment of GST claims — Giving Crown priority over GST claims during CCAA proceedings bul nol
in bankrupley would reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently
succumbed to drafling anomaly — Section 222(3) of ETA could not be seen as having impliedly repealed s, 18.3
of CCAA by 1ts subsequent passage, given recent amendments to CCAA — Court had discretion under CCAA to
construct bridge to liquidation under BIA, and partially lift stay of proceedings to allow entry into Hquidation —
No "gap” should exist when moving from CCAA 10 BIA — Court order segregating funds did not have certainty
that Crown rather than creditor would be beneficiary sufficient to support express trust — Amount held in respect

of GST debt was not subject to deemied trust, priority or express trust in favour of Crown — Excise Tax Act, R.8.C.
1985, c. E-15, ss. 222(1), (1.1).
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Tax —- General principles — Priority of tax claims in bankruptey proceedings

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies'
Creditors Arrangement Act (CCAA)— Under order of BC Supreme Court, amount of GST debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor — Debtor's application for partial
lifting of stay of proceedings to assign itsell into bankruptcy was granted, while Crown's application for payment
ol tax debt was dismissed — Crown's appeal to BC Court of Appeal was allowed — Creditor appealed to Supreme
Court of Canada — Appeal allowed — Analysis of ETA and CCAA vielded conclusion that CCAA provides that
statutory decmed Lrusts do not apply, and that Parliament did not intend to restore Crown's deemed trust priority
in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved away from asserting priority
tor Crown claims under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for
preferred treatment of GST claims — Giving Crown priority over GST claims during CCAA proceedings bul not
in bankruptey would reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently
succumbed 1o drafting anomaly — Section 222(3) of ETA could not be seen as having impliedly repealed s. 18.3
of CCAA by its subscquent passage, given recent amendments to CCAA — Court had discretion under CCAA o
construct bridge to liquidation under BIA, and partially lift stay of proceedings to allow entry into lignidation ——
No "gap" should exist when moving from CCAA to BIA — Court order segregating funds did not have certainty
that Crown rather than creditor would be beneficiary sufficient to support express trust — Anount held in respect
ol GST debt was not subject to deemed trust. priority or express trust in {avour of Crown.

Taxation - Taxe sur les produits et services — Perception et versement — Montant de TPS détenu en fiducie

Débitrice devait 4 1a Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de ia Loi sur la taxe d'accise
{LTA} — Debitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers
des compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance [fiscale a été déposé
dans un compte en fiducie et la balance du produit de la vente des actifs a servi & payer le créancier garanti principal
— Demande de la débitrice visant & obtenir la fevée particlle de la suspension de procédures afin qu'elle puisse
faire cession de ses biens a éié accordée, alors que la demande de la Couronne visant & obtenir le paiement des
montants de TPS non remis a &té rejetée — Appel interjeté par 1a Couronne a été accucilli — Créancier a formé un
pourvai — Pourvoi accueilli — Analyse de fa LTA et de la LACC conduisait & la conclusion que le égislateur ne
saurai avoir eu l'intention de redonner la priorité, dans le cadre de ka LACC, i la [iducie répuiée de 1a Couronne &
'égard de ses créances relalives & la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme a la
priorité accordée aux créances de la Couronne sous les régimes de 1a LACC et de [a Lok sur la faillite et linsolvabilité
(LFI), et ni l'une ni 'autre de ces lois ne prévoyaient que les créances relatives 3 In TPS bénéficiaicnt d'un traltement
préférentiel — Fait de faire primer la priorité de la Couvronne sur les créances découlant de la TPS dans le cadre de
procédures fondées sur la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours a la possibilité
de se restructurer sous le régime plus souple et mieux adapié de la LACC — 1l semblait probable que le légisiateur
avait par inadvertance commis une anomalie rédactionnelle — On ne pourrait pas considérer ['art. 222(3)dela LTA
comme ayant implicitement abrogé I'art. 18.3 de la LACC, compte tenu des modifications récemment apporlées i
la LACC — Sous le régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation
opérée sous le régime de fa LFI et de lever 1a suspension particlle des procédures afin de permettre 2 la débitrice
de procéder & la transition au régime de liquidation — Il n'y avait aucune certitude, en vertu de ordonnance du
tribunal, que ta Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner naissance 3 une
fiducic expresse — Montant percu au titre de la TPS ne faisait l'objet d'aucune liducie présumée. priorité ou fiducie
expresse en [aveur de la Couronne.

Taxation — Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite

Debitrice devait & la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur [a taxe d'accise
(LTA) — Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers
des compagnies (LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a é1é déposé
dans un comple en fiducie et la balance du produit de 1a vente des actifs a servi A payer le créancier garanti principal
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— Demande de la débitrice visant & obtenir la levée partictle de la suspension de procédures afin qu'elle puisse
faire cession de ses biens a é1é accordée, alors que la demande de la Couronne visant & obienir le paiement des
montants de TPS non remis a &€ rejetée — Appel interjeté par 1a Couronne a é1é accueilli — Créancier a formé un
pourvol — Pourvoi aceueilli — Analyse de ja LTA et de la LACC conduisait 4 1a conclusion que le législateur ne
saurait avoir eu l'intention de redonner la priorité, dans le cadre de 1a LACC, 3 la Giducie réputée de la Couronne &
I'égard de ses créances relatives 4 la TPS guand il a modifié la LTA, en 2000 — L.égislateur avait mis un terme i la
priorité¢ accordée aux créances de la Couronne sous les régimes de la LACC et de a Loi sur la faillite et l'insolvabilité
(L.F1}. et ni I'une ni l'autre de ces lois ne prévoyaient que les créances relatives & la TPS bénéficiaient d'un traitement
préférentiel — Fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de
procédures fondées sur la LACC mais pas en cas de faillite aurait pour efiel de restreindre le recours 4 la possibitité
de se restructurer sous le régime plus souple et mieux adapté de la TACC — 11 sentblail probable que le législateur
avaitl par inadvertance commis une anomalie rédactionnelic — On ne pourrait pas considérer 'art. 222(3)dela LTA
comme ayanl implicitement abrogé 'art. 18.3 de la LACC, compte tenu des modifications récemment apportées 4
la LACC — Sous le régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation
opérée sous le régime de la LF1 et de lever la suspension partielle des procédures afin de permettre 4 la débitrice
de procéder 2 la transition au régime de liguidation — If n'y avait ancune certitude, en vertu de l'ordonnance du
tribunal. gue la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner naissance & une
{iducic expresse — Montant pergu au titre de fa TPS nc [aisait l'objet d'ancune {iducie présumée, priorité ou liducie
expresse en faveur de la Couronne,

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor
commenced proceedings under the Companies’ Creditors Arrangement Act (CCAA). Under an order by the B.C.
Supreme Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the
sale of the debtor's assets were paid to the major secured creditor. The debtor's application for a partial lifting of
the stay of proceedings in order to assign itself into bankruptey was granted. while the Crown's application for the
immediate payment of the unremitted GST was dismissed.

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was
bound by the ETA to give the Crown pricrity once bankruptcy was inevitable. The Court of Appeal ruled that there
was a deemed trust under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court
order segregating the GST funds in the trust account.

The creditor appealed to the Supreme Court of Canada.
Held: The appeal was allowed.

Per Dreschanips J. (McLachlin C.J.C., Binnic, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive
and contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended
to restore the Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000,
Parliament had moved away from asserting priority for Crown claims in insofvency law under both the CCAA and
Bankruptcy and Insolvency Act (BIA). Unlike for source deductions, there was no express statutory basis in the
CCAA or BIA for concluding that GST claims enjoyed any preferential treatment. The internal logic of the CCAA
also militated against upholding a deemed trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptey would. in practice,
deprive companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely
that Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence
1o 5. 18.3 of the CCAA. Seclion 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of
the CCAA by being passed subsequently to the CCAA, given (he recent amendments to the CCAA. The legislative
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context supported the conclusion that s. 222(3) of the ETA was not intended 1o narrow the scope of s. 18.3 of the
CCAA.

The breadth of the court's discretion under the CCAA was sufficient 1o construct a bridge to liquidation under the
BIA, so therc was authority under the CCAA to parually lft the stay of proceedings to allow the deblor's entry
into liquidation. There should be no gap between the CCAA and BIA proceedings that would invite a race 1o the
courthouse to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient
to support an express trust, as the funds were segregated until the dispute between the creditor and the Crown could
be resolved. The amount collected 1n respect of GST but not yet remitted to the Receiver Generai of Canada was
not subject to a deemed trust, priority or express trust in favour of the Crown.

Per Fish . (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of
the insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be
treated as a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary
efemenis co-cxisted: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming
its effective operation. Parliament had created the Crown's deemed trust in the Income Tax Act, Canada Pension
Pian and Employment Insurance Act and then confirmed in clear and unmistakable terms its continued operation
under both the CCAA and the BIA regimes. In contrast. the ETA created a2 deemed Lrust in favour of the Crown,
purporiedly notwithstanding any contrary tegislation, but Parliament did not expressly provide for its continued
operation in either the BIA or the CCAA. The absence of this confirmation reflected Parliament's intention to allow
the deemed trust to lapse with the commencement of insolvency proceedings. Parliament's evident intent was to
render GST deemed trusts inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA
mentioned the BIA so as to exclude it from its ambit, rather than include it as the other statutes did. As none of
these statutes mentioned the CCAA expressly, the specific reference Lo the BIA had no bearing on the interaction
with the CCAA. Tt was the conlirmatory provisions in the insolvency statutes that would determine whether a given
deemed trust would subsist during insolvency proceedings.

Per Abella J. (dissenting): The appeltate court properly found that s. 222(3) of the ETA gave priority during CCAA
proceedings to the Crown's deemed trust in unremitied GST. The failure to exempt the CCAA from the operation
of this provision was a reflection of ¢lear legisiative intent. Despile the requests of various constituencies and case
law confirming that the ETA took precedence over the CCAA, there was no responsive legislative revision and the
BIA remainad the only exempted statute. There was no policy justification for interfering, through interpretation,
with this clarity of legislative intention and, in any event, the application of other principles of interpretation
reinforced this conclusion. Contrary to the majority's view, the "later in time" principle did not favour the precedence
of the CCAA, as the CCAA was merely re-enacled without significant substantive changes. According to the
Interpretation Act, in such circumstances, s. 222(3) of the ETA remained the later provision. The chambers judge
was required 1o respeet the priority regime set out in's. 222(3) of the ETA and so did not have the authority to deny
the Crown's request for payment of the GST funds during the CCAA proceedings.

La compaguie débitrice devait a la Couronne des monlants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur
la laxe d'accise (LTA), La débitrice a entamé des procédures judiciaires en verlu de fa Loi sur les arrangements avec
les créanciers des compagnies (LACC). En vertu d'une ordonnance du tribunal, le montant de la ceéance fiscale a
¢1¢ déposé dans un compte en fiducie et la balance du produil de la vente des actifs de Ia débilrice a servi & payer
le créancier garanti principal. La demande de la débitrice visant 2 obtenir la levée particlle de la suspension de
praocédures afin qu'elle puissc faire cession de scs biens a £1é accordée, alors que 1a demande de la Couronne visant
a oblenir le paiement immédiat des montants de TPS non remis a été rejetée.
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L'appel intcrjeté par la Couronne a été accueilli. La Cour d'appel a conclu que le tribunal se devail, en vertu de la
LTA, de donner priorité A la Couronne une fois fa faillite inévitable. La Cour d'appel a estimé que t'art. 222 de la
LTA établissait une fiducie présumée ou bien que l'ordonnance du tribunal 4 I'effet que les montants de TPS soient
détenus dans un compte en fiducie créait une fiducie expresse en faveur de 1a Couronne,

Le créancier a formé un pourvoi.
Arrét: Le pourvoi a été accueilli.

Deschamps. J. (McLachlin, J.C.C., Binnie, LeBel, Charron. Rothstein, Cromwell, I, souscrivant i son opinion) :
Une analyse téléologique et contextuelle de la LTA ct de la LACC conduisait 2 la conclusion que le législateur nc
saurail avoir eu l'intention de redonner la priorité, dans le cadre de Ia LACC, 4 1a fiducie réputée de (2 Couronne
4 I'4gard de ses créances relatives 4 la TPS quand il a modifié la LTA, en 2000. Le législateur avait mis un terme
4 la prioriié accordée aux créances de la Couronne dans le cadre du droit de 'nsolvabilité, sous le régime de la
LACC et celui de fa Loi sur la faillite et l'insolvabilité (LFI). Contrairement aux retenues & la source, aucune
disposition législative expresse ne permetiait de conclure que les créances relatives a Ia TPS bénéficiaient d'un
Lraitement préférentiel sous le régime de la LACC ou celui de la LFI. La logique interne de la LACC allait également
i 'encontre du maintien de la fiducic réputée & I'égard des créances découlant de la TPS.

Le fuit de faire primer la priotité de la Couronne sur les créances décounlant de la TPS dans le cadre de procédures
fondées sur la LACC mais pas en cas de {aillite aurait pour effet, dans les [aits, de priver les compagnies de la
possibilité de se restructurer sous le régime plus souple et mieux adapté de la LACC. Il semblait probable que ke
l¢gislateur avait par inadvertance commis une anomalie rédactionnelle, laquelle pouvait &ure corrigée en donnant
préséance a l'art. [8.3 de la LACC. On ne pouvait plus considérer I'art. 222(3) de la LTA comme ayant implicitement
abrogé l'art, 18.3 de [a LACC parce qu'il avait été adopté aprés la LACC, compte tenu des modifications récemment
apportées & la LACC. Le contexie législatif élayait la conclusion suivant laguelle I'art. 222(3) de la LTA n'avait pas
pour but de restreindre la portée de t'art. 18.3 de la LACC,

L'ampleur du pouvoir discrétionnaire conféré au tribunal par Ia LACC érait suffisant pour établir une passerclic
vers une liquidation opérée sous le régime de Ia LFT, de sorte qu'il avait, en vertu de la LACC, le pouvair de [ever
la suspension partielle des procédures afin de permetire & la débitrice de procéder & 1a transition au régime de
liquidation. Tl n'y avait aucune certitude, cn vertu de 'ordonnance du tribunal, que la Couronne était te bénéficiaire
véritable de la fiducie ni de fondement pour donner naissance & une fiducie expresse, puisque les fonds étaient
déienus 4 part jusqu'a ce que le litige entre le créancier et la Couronne soit résolu. Le montant pergu au titre de la
TPS mais non encore versé au receveur général du Canada ne faisait 'objet d'aucune fiducie présumée, priorité on
fiducic expresse en faveur de la Couronne.

Fish, J. {souscrivant aux motifs des juges majoritaires) : Le légistateur a refusé de modifier les dispositions
en question suivant un examen approfondi du régime d'insolvabilité, de sorte quion ne devrait pas qualifier
'apparente contradiction entre 'art. 18.3 de la LACC et {'art. 222 de 1a LTA d'anomalic rédactionnelic. Dans un
contexte d'insolvabilité, on ne pourrait conclure & l'existence d'une fiducie présumée que lorsque deux &léments
complémentaires étaient réunis : en premier liew, une disposttion législative qui crée la liducie et, en second liew, une
disposition de la LACC ou de la LFT qui confirme I'existence de la liducie. Le légistateur a établi une fiducie présumée
en faveur de la Couronne dans la Loi de I'impdt sur le revenu, le Régime de pensions du Canada 2t la Loi sur
P'assurance-cmploi puis, it a confirmé en termes clairs et explicites sa volonié de voir cette fiducic présumée produire
ses cffets sous le régime de 1la LACC et de la LFI, Dans le cas de la LTA, il a établi une fiducie présumée en faveur
de la Couronne. sciemment et sans égard pour toute légiskation & l'effet contraire, mais n'a pas expressément prévu
le maintien en vigueur de celle-ci sous le régime de la LFT ou celui de la LACC. L'absence d'une telle confirmation
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2010 SCC 60, 2010 CarswellBC 3418, 3010 CarswellBCH420, PO IS CR B/, — e
témoignait de l'intention du législateur de faisser la fiducie présumée devenir caduque au moment de l'introduction
de la procédure d'insolvabilité. L'intention du [égistateur était manifestement de rendre inopérantes les fiducies
présumées visant la TPS dés l'introduction d’une procédure d'insolvabilité et, par conséguent, 'art. 222 de la LTA
mentionnait {a LFT de maniére & Vexclure de son champ d'application, et non de F'y inclure, comme le faisaient
tes autres lois. Puisqu'aucune de ces lois ne mentionnait spécifiquement 1a LACC, la meation explicite de la« LFI
n'avait aucune incidence sur l'interaction avee la LACC, Cétait les dispositions confirmatoires que l'on trouvait
dans les lois sur l'insolvabilité gui déterminaient si une fiducie présumeée continuerait d'exister durant une procédure
d'insolvabitité,

Abelia, J. {dissidente) : La Cour d'appel a conclu a bon droil que I'art, 222(3) de la LTA donnait préséance i la
fiducie présumée qui est établic en faveur de la Couronne i 'égard de la TPS non versée. Le fail que la LACC
n'ait pas €té soustraite 4 'application de cette disposition témoignait d'une intention claire du iégislatenr. Malgré
les demandes répétées de divers groupes et la jurisprudence ayant confirmé que la LTA l'emportait sur la LACC,
te légistateur n'est pas intervenu et la LFI est demeurée la seule loi soustraite 4 I'application de cette disposition.
I 0y avait pas de considération de politique générale qui justifierait d'aller & l'encontre, par voie d'interprétation
tégislative, de Fintention aussi clairement exprimée par le [égistateur el, de toutes maniéres, cette conclusion était
renforeée par l'application d'autres principes d'interprétation. Contrairement 4 'opinion des juges majoritaires, le
principe de la préséance de la « ol postérieure » ne militait pas en faveur de la présance de la LACC, celle-ci ayant
€té simplement adoptée 4 nouveau sans que Fon ne lui ait apporté de modifications importantes. En vertu de la
Loi d'interprétation, dans ces circonstances, Iart. 222(3) de la LTA demeurait fa disposition postéricure. Le juge
siégeant en son cabinet était tenu de respecter le régime de priorités éabli a 'art. 222(3) de la LTA, et il ne pouvait
pas refuser la demande présentée par fa Couronne en vue de se [aire payer Ia TPS dans le cadre de la procédure
introduite en vertu de la LACC,
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to

Air Canada, Re (2003), 2003 CarswellOnt 4967 (Ont, §.C.J. [Commercial List]) — referred to
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The legislation is remedial in the purest sense in that il provides a means whereby the devastating social and economic
effects of bankruptey or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made,

{Nova Meral Producis Ine. v. Comiskey { Trustee of) (19901, 41 O.A.C. 282 (Ont, C.A.), at para. 37, per Doherty
J.AL, dissenting)

60  Judicial decision making under the CCA.4 takes many forms. A court must first of alt provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow
the debter's business Lo conlinue, preserving the staims guo while the debtor plans the compromise or arrangement to
be presented to creditors, and supervising the process and advancing it 1o the point where it can be determined whether
it will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990). 31 B.C.L.R. (2d) 84 (B.C. C.A)),
at pp, 88-89; Pacific National Lease Holding Corp., Re (1992). 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]}, at para.
27). In doing so, the court must often be cognizant of the various interests at stake in the reorganization, which can
extend beyond those of the debtor and creditors to include employees, directors, shareholders, and even other parties
doing business with the insolvent company (see, c.g.. Canadian Airlines Corp., Re. 2000 ABQR 442, 84 Alta. L.R. (3d)
9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was); Air Canada, Re (2003), 47 C B R. (4th) 173 (Ont. 8.C.J.
[Commercial List)), at para. 3; A#r Canuda, Re {2003 CarswellOnt 4967 (Ont, 8.C.J. [Commercial List])], 2003 CanLIl
49366, at para, 13, per Farley 1, Sarra, Creditor Rights, at pp. 181-92 and 217-26). In addition, courts must recognize
that on occasion the broader public interest will be engaged by aspects of the reorganization and may be a factor against
which the decision of whether Lo aflow a particular action will be weighed (see, e.g., Canadian Red Cross Soviety | Sociéré
Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4thy 1538 (Ont. 8.C.1), at para. 2, per Blair I. (as he then was);
Sarra, Creditor Rights, at pp. 195-214).

60  When large companies encounter difficulty, reorganizations become increasingly complex. CCA A courts have been
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor
to allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit
authority in the CCA4. Without exhaustively cataloguing the various measures taken under the anthority of the CCA A,
it is useful to refer briefly to a few examples to iltustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA4 authority has been the increasing willingness of courts to authorize
post-filing security for debtor in possession financing or super-priority charges on the debtor's assets when necessary
for the continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998). 16 C.B.R.
(4thy 118 (Ont. Gen. Div. [Commercial Listly, United Used Auto & Truck Parts Lid.. Re, 2000 BCCA 146, 135 B.CLA.C,
96 (B.C. C.A), afl'g (1999), 12 C.B.R. (+4th} 144 (B.C. S.C. [In Chambers]): and generally, J. P. Sarra, Rescue! The
Companies' Creditors Arrangement Aet (2007), at pp. 93-113). The CCA 4 has also been used to release claims against third
parties as part of approving a comprehensive plan of arrangemenl and compromise, even over the objections of some
dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee the reorganization was
originally 2 measure taken pursuant to the CCA 4's supervisory authority: Parliament responded, making the mechanism
mandatory by legislative amendment.

63 Judicial innovation during CC44 proceedings has not been without controversy. At least two questions it raises
are directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA proceedings? (2)
what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CCAA and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing
measures during CCAA proceedings, courts have on occasion purported (o rely upon their equitable jurisdiction to
advance the purposes of the Act or their inherent jurisdiction to filt gaps in the statute. Recent appeltate decisions have
counselled against purporting to rely on inherent jurisdiction, holding that the better view is thal courts are in most cases
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simply constriing the anthority supplied by the CCAA itself {see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13

B.C.L.R.(4ih) 236 (B.C. C.A.), at paras. 45-47, per Newbury LA.; Stelea fnc. { Re) (2003). 75 O.R. (3d) 5 (Ont. C.AL),
paras. 31-33, per Blair J.A.).

65 1 agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a
hierarchical one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to
inherent or equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insobvency Maltters”, in 1. P. Sarra, ed.. Annual Review of Insolvency Law 2007 (2008), 41, at
p. 42). The authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA4 will be
sufficient in most instances to ground measures necessary to achieve its objectives {p, 94),

66  Having cxamined the pertinent parts of the CCA4 and the recent history of the legislation, T aceept that in most
instances the issuance of an order during CC4 4 proceedings should be considered an exercise in statutory interpretation.
Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issuc is capable of
supporting,

67  The initial grant of authority under the CCA4 empowered 2 court "where an application is made under this Act
in respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an
order under this section” (CCAA, s. H(1)). The plain langnage of the statute was very broad.

68  In thus regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11{1), making explicit the discretionary authority of the court under the CCAA.
Thusins, 11 of the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances” (5.C. 2005, ¢. 47, s. 128). Parliament appears to have endorsed
the broad reading of CCAA authority developed by the jurisprudence.

69  The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order
on subsequent applications may stay, restrain, or prohibil existing or new proceedings against the debtor. The burden
is on the applicant Lo satisfy the court thut the order is appropriate in the circumstances and that the applicant has been
acting in good faith and with due diligence (CCA44, ss. 11(3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability of more specific
arders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCA4 authority, Appropriateness under the CCAA is assessed by
inquiring whether the order sought advances the policy objectives underlying the CCA4. The question is whether the
order will usefully further efforts to achieve the remedial purposc of the CCA 4 — avoiding the social and economic losses
resulting from liquidation of an insolvent company. T would add that appropriateness extends not only to the purpose
ol the order, bul also Lo the means it employs. Courts should be mindful that chances for successful reorganizations are
enhanced where participants achieve common ground and all siakeholders are treated as advantageously and fairly as
the circumstances permiit.

71 It is well-esiablished that efforts to reorganize under the CCAA can be terminated and the stay of proceedings
against the debtor lifted if the reorganization is "doomed to failure” (see Chef Reudy, at p. 88; Philip's Mamgfacturing
Lid., Re(1992). 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6~-7). However, when an order is sought that does realistically
advance the CCAA's purposces, the ability to make it is within the discretion of a €'CA 4 court.

72 The preceding discussion assists in determining whether the court had authoerity under the CCA4 to contnne
the stay of proceedings against the Crown once it was apparent that reorganization would [ail and bankrupicy was the
inevitable next step.
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G§184 — Creditor Proving Claim before Distribution but after..., HMANALY G§184

HMANALY G5184
Houlden & Morawetz Analvsis G§184

Houlden and Morawetz Bankruptcy and Insolvency Analysis

Bankruptey and Insolvency Act
Part V (ss. 102-157)

L.W. Houlden and Geoffrey B. Morawetz

G§184 — Creditor Proving Claim before
Distribution but after Declaration of a Dividend

G§184 — Creditor Proving Claim before Diseribution but after Declaration of a Dividend

Sce ss. 143, 149, 150, 151, 152, 153, 154

While a creditor must file a proof of ¢laim in order to receive a dividend (see ante G§168 "Payment of Dividends"), there is
no time limit on the filing of claims. The failure to file a proof of claim in a timely fashion deprives a creditor from sharing
in or upsetting any dividend declared prior to the filing of a proof of claim: s. 150: Brown Estare v. Amourgis (1994), 26
C.B.R. (3d) 134, 1994 CarswellOnt 283 (Ont. Gen. Div.); Re Borreson (2004), 49 C.B.R. (4th) 6, 2004 CarswellSask [0,
246 Sask. R. 19, 2004 SKQB 37 (Sask. Q.B.).

A creditor who pays no attention to the filing of a proof of claim or whose claim by inadvertenee, carelessness or some
other reason is not [iled before the declaration of 2 dividend. cannot come in and disturb the declaration of the dividend.
But such a creditor is entitled (o be paid the amount of its dividend from money that comes into the hands of the trusiee
belore that money is used to pay lurther dividends Lo creditors: S. 150; Re Baker (1922), 3 C.B.R. 297 (N.B. K.B.); Re
Malkin (1922), 3 C.B.R. 26. 22 O.W.N. 330 (Ont. 8.C.); Re ILW. Petric Ltd.. 19 C.B.R. 129, [1938] O.W.N. 62(5.C.).

If'a dividend has been declared bul not paid, the courl will allow a creditor to prove its claim and share in the dividend:
Bank of Nova Scotia v. Junzen ¢ Trusice of i (1989), 71 C.B.R. (N.S.) 277, 0O NSR. (2d) 67. 230 AP.R. 67 (T.D.). The
policy of the courts is to altow creditors o share in a distribution: Bank of N.S. v. Janzen, supra. In directing the trustee
Lo revise the dividend sheet to inctude an omitted creditor, the court may impose terms. Frequentty the creditor will be
peaalized with respect Lo costs: see Re Buker, supru, Re H W, Petrie, supra. Re Pilot Butie Sand & Gravel Co. (1968). 11
C.B.R.IN.5.} 254 (Sask. Q.B.); Bunk of Nova Seotia v, Janzen, supra.

Where the inspectors had authorized and the court approved a final distribution, the trustee had prepared the distribution
statement and cheques in accordance with the distribution sheet. the cheques had been deposited with Canada Post
(thereby becoming the property of the addressees). and some of the cheques had been cashed. the court concluded that
the estate had been distributed notwithstanding that the trustee had managed (o retrieve most of the cheques belore they
had been cashed. The court noted there was no explanation in this lengthy and complex bankruptcy why substantial
proofs of claim had been delivered to the trustee seven years afler the initial bankruptey event; Re MucDonald Homes
fne. (2003). 2003 CarswellOnt 5054, 48 C.B.R. (4th) 105 (Ont. 8.C.J.).

Section 150 does not apply to a4 case where a creditor has proved its claim on one basis of calculztion and seeks to
withdraw its original prool and o substitule an amended proof on a different basis of caleulation. Section {50 only
applies where a creditor has not proved a claim: Re Stobie Forlong & Co.. 19 C.B.R. 189, {1938} S.C.R. 193, [1938] 2
D.L.R. 209. For the right to withdraw or amend a claim, sec wre G§48 "Necessity for Filing Proof of Claim — (2)
Withdrawal of a Claim and (3) Amendment of a Claim".
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G§184 — Creditor Proving Claim hefore Distribution but after..., HMANALY G§184

The remedial provisions of's. 150 do not apply where a creditor has received a notice under s. 149(1) to prove a claim and
has failed to do so or has not obtained an extension of time for doing so. Such a creditor must {irst obtain an extension
of time under s. 149(2) and file a claim before secking the benelit of s. 150: 1252358 Canada Ine. { Trustee of) v. Walker
{1986). 64 C.B.R. {N.5.) 183 (Que. S.C.).
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Mzikin, Re, 1922 CarsweliOnt 45
1923 CarswellOnt 45, 22 O.W.N. 330, 3CBR 26

19:{2 CarswellOnt 45
Ontario Supteme Court, In Bankruptey

. Malkin. Re
1922 CarswellOnt 45, 22 O.W.N. 330,3 C.B.R. 26
In re Malkin
Ex parte Fesserton Timber Company, Limited
Orde, J.

Judgment: May 16, 1922

Counsel: G. H. Mason, K. C.. and F. C. Carter, for the Fesserton Timber Co.
G. M. Willoughby, for the trustee.

Subject: Corporate and Commercial; Insolvency

Headnote
Bankruptcy — Proving claim — Provable debts — Unliquidated damages

Bankruptey —- Dividends — Distribution of dividends — General

L. Bankrupley — Dividend — New Creditor's Claim — Stay of Further Distribution Until New Creditor's Dividend
Made Up — Bankruptey Act, Sce. 37(3).

A bankruptey trustee who has given the necessary notices of two dividends and has paid the same without knowledge
of a claim for damages [or breach of contract against the debtor is protected as Lo the distribution already made, but
car make no further distribution on proof of the damage claim until the claimant shall have received the equivalent
of the two dividends from the estate and thercby have been placed on an equality with the other creditors.

11, Proof of Claim —— Damages for Breach of Contract — Whether Two Contracts betweed Debtor and Another
Are Independent or Interdependent — Mulual Défaults — Bankruptey Acl. Sec. 44. 1 C.B.R.. 50.

In the cuse of twa independent contracts between the same contracling parties, the breach of one of the contracts
by one party does not excuse the other party from performing the other contract. In case of the latter's bankruptcy,
prootf of claim wilt be allowed for the damages without prejudice to any right of set off or counterclaim in respeet
ol the {irst party's non-performance ol the first contract.

Metion by way of appeal from the trustee's disallowances of claims heard before Orde, I. in Chambers, Toronto,
February | and 2, 1922, [The Bankrupiey Act. sec. 33,1 C.B.R. 58.]

Ovde, J.:

1

The company's claim is for $1,700 damages for the insolvent's breach of the contract made on November 15, 1919,

for the sale by him to the company of 100,000 feet of {wo-inch log run dry jack pine a1 $23 per thousand, F.O.B. Nellie
Lake. the measure of damuges claimed being a1 Lhe rute of $17 per thousand leet.
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1922 CarswellOnt 45, 22 OW.N. 330, 3 CBR. 26

2 The main question to be determined 15 as to the measure of damuages. The refusal by Malkin 1o deliver because the
com pany were holding back a swm due him for a shipment of lumber made under an entirely distinet contract furnished
no legal ground for such refusal. Apart from the law of sct-off in the case of mutual accounts, or the right of counterclaim,
which are largely maiters of procedure, there is no law which in the case of two independent contracts between the same
peoeple makes the breach of one contract by one party a ground or excuse {or the other party's refusal to perform the
other contracl. In the absence of an agreement that the performance of one contract was to be conditional upen the

petformance of the other. the two contracts are quite independent of each other t

3 As to the damages, without reviewing the evidence in detail, | am of the opinion that the amount claimed by
the company is not excessive. There was unquestionably a very rapid rise in the price of lumber during ihe spring and
summer of 1920, and [ accept the evidence on behall of the company as to what it cost them to purchase other lumber
to fulfil their own conlracts afler Malkin's refusal 10 deliver, The company's claim to rank against the insolvent cstate
for 51,700 will therefore be allowed.

4 The position of the parties is complicated by reason of the bankruptey and the proceedings taken subsequent
thereto. The trusiee had no notice of the Fesserton Company's claim until some time after the assignmenl in bankruptcy,
which was made on November 1, 1920. In (the meantime, the assets, including the insoivent's claim against the Fesserton
Company for $435.97 owing by them to lum on the other contract, were sold 1o Malkin's wifc for a sum sufficient to
pay the creditors, as then kaown to the trustee. in fudl. It was not until Mrs. Malkin commenced or threatened action
against the company for the $435.97 that they learned that Malkin had assigned, and on June 17. 1921, they filed their
claim for $1,700 with the trustee. The teusiee had then paid dividends amounting to (illy per cent Lo the creditors whose
claims had been filed, and afterwards paid a further twenty per cent.

5 The sale 10 Mrs. Malkin was not for cash. and the balance still owing by her to the truslee was secured by a chattel
morigage, and also by the retention of the claimi for $435.97 aguinst the company in the hands of the trustee but by
way of security only,

6 Under these circumstances, [ cannot, without giving Mrs. Malkin an opportunity of asserting her right, make any
order as Lo the setting-off of the $435.97 against the company's right o prove for $1,700. The correspondence put in
would indicate that Mrs. Malkin knew all about the contract in question, as she wrote many of the insolvent's letiers for
him, bul I cannot dispose of her rights in her absence.

7 To the extent of the payment of the dividends up to fifty per cent the trustce is of course entitled to protection.
But any assets then remaining or subsequently coming into the trustee's hands will be subiject first (o the payment to the
Fesserton Timber Company of seventy per cent of their claim. before making any further distribution among the other
creditors. Sec sec. 37, subsec. 3 of The Bankrupicy Acr {1 C.B.R. 43]. The claimants and the trustee will also be entitled
to their costs out of the estate. The order ought to be without prejudice to the right of the Fesserton Timber Company
to sel up. if so advised. in any action brought against them for the $435.97. the right. i any, to set off their present claim
against thal indebtedness. It is to be hoped that this can be adjusted among all the parties without further litigation.
Appeal allowed.,

Footnoies

| INDEPENDENT OR INTERDEPENDENT CONTRACTS BETWEEN SAME PARTIES. — It in any case the Court finds
lwo enforceable agreements executed in such circumstances Usat one is intended Lo affect the other. such effect will be given
te them as the superimposing operation of the governing contract requires: but in that case it is nol collateral bwt dominant.
Guriside v. Silkstone & Dodworth Coul & Iran Co. (1882} 21 Ch. D. 762, at p. 767, 51 L.I. Ch. 828; Hoyt's Proprietary Lid. v.
Spencer (19193 27 Com, T.R. 133, at p. 147 {Australia), affirming [9 §.R. (N.S.W.) 200.

A collateral contract may be either antecedent or contemporaneous, and being supplementary only to the main vontract

cannot impinge on it or alier its provisions or the rights created by it; consequently where the main coniract is relied on us the
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consideraiion, in whole or part, for the promise contained in the collateral contract. it is 2 wholly inconsistent and irpossible
conlertion that the other party is not to have the full benefit of the main contraci as made. Hoy's Proprietary Lid. v. Spencer,

supra.
Frd ol s pmsem Poprdin Thoaen Rimess O onedo T ornad o an I e s cadiny o s coad vl ent A
EEE LY LS
Vil canapa gt T irenen Seiders Caraca Dinaled or iy st o rd g et dipab oD rnants 4







Pilot Butte Sand & Gravel Co., Re, 1968 CarswellSask 2
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1968 CarswellSask 2
Saskatchewan Court of Queen's Bench, In Bankruptcy

Pilot Butte Sand & Gravel Co., Re

1068 CarswellSask 2, 1: C.B.R. (N.8.) 254

Re Pilot Butte Sand and Gravel Co. Ltd.; Glen Wright
Trucking Ltd. v. Guaranty Trust Company of Canada

MacDonald J.
Judgment: March 28, 1968

Counsel: J. B. Goerz, Q.C, lor Glen Wright Trucking Lid.
LML Embury. for Western Surely Company Lid,
AW Nicol 0.C., [or trustee.

Subject: Corporate and Commercial; Insalvency

Headnote
Bankruptey — Dividends — Distribution of dividends — General

Dividends — Creditor failing Lo prove claim — Dividend declared — Cheques written — Trustee slopping payment
on chegues — Creditor permitted (o rank for dividend — The Bankruptcy Act. R.S.C. 1952, ¢. 14, 5. 108,

On 5th June 1967 the deblor company made an assignment in bankruptey. Notice of the bankrupicy was sent to
G.W. In accordance with the instructions of the inspectors. the trustee on 27th February 1968 prepared a dividend
sheet and maited cheques o the creditors, On the morning of 28th February. G.W. advised Lhe trustee that ils name
was not on the dividend sheet and the trustee stopped payment on the cheques. An officer of G.W. swore that a
proaf of claim was prepared by its solicitor and to the best of its knowledge deposised with the trustee in September
1967. The trustee had no record of receiving the proof of claim. This was an application by a major creditor for an
order directing the trustee to pay the dividend without regard to the claim of G.W. and an application by G.W. for
an order permilling it to prove its claim and (o participate in the dividend already declared.

fleld, G.W. should be permitted to file 4 claim and to share in the dividend already declared.
There were two principles involved.

(1) There is a policy of the court if distribution of the funds has not taken place to tet a creditor prove if he is able
to establish a claim and to participate in the distribution of the funds.

(2) This policy does not apply i a creditor has paid no attention to his proof of claim or has been inadvertent or
carcless, In the latter situation. a late filing creditor is only entitled to share in fulure distributions.

On the evidence G.W. had not been inadvertent or careless in the filing of its claim. In view of the size of G.W.'s

claim, the trustee should have considered sending it a notice under s, 108 of (he Bankruptcy Act to prove i(s claim
and this would have called 10 its attention the fact that its proofl of claim was not in the hunds of the trustee.
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MaeDonuld I.:

] On Sth June 1967 Guaranty Trust Company of Canada was appointed trustee with respect to an assignment in
bankruptey made by Pilot Butte Sand and Gravet Co. Lid. On 7th August 1967 a notice 1o creditors was sent out by
registered mail. Tncluded in the list of creditors was Glen Wright Trucking Ltd.. hereinafler referced (o as “Glen Wright"
and Western Surcly Company, hercinalter referred to as "Western Surcty”. Two meetings of creditors were held. On
29th December 1967 all proof of claims were inspected and the trustee was authorized to pay the first dividend to certain
creditors who had submitted proof of their claims. On 27th February 1968 a dividend sheet was prepared by the trustee
and cheques mailed to the creditors set out on the dividend sheet. On the morning of 28th February 1968 an officer of
Glen Wright advised the trustee that its name as creditor was not on the dividend sheet aithough it had filed its prool
of claim with the wustee. The trustee immediately stopped payment on the dividend cheques and asked that they be
returned Lo the trustee.

2 Anofficer of Glen Wright swears that a proof of ¢laim was prepared by the company's solicitor and "to the best
ol my knowledge" deposited with the trustee in September 1967. The Lrusiee has no record that any proof of claim was
recerved [rom Glen Wright.

3 The major creditor, Western Surety, now makes an application for an order directing the trustee to pay the dividend
to creditors as directed by the inspectors. The authority (or the the application is s. 107(3) of the Bankruptey Act:

107. (3) No action for a dividend lies against the trustee, but. i the trustee refuses or lails to pay any dividend aller
having been direcied to do so by the inspectors, ihe court may. on the application of any creditor, order him to pay
it, and also Lo pay personally interest thercon for the time that it is withheld and the costs of the application.

4 Glen Wright applies for an order permitting it to prove its claim urider s. 85(1) of the Bankruptey Act and to
participate in the distribution of the already declared dividend. Counsel agreed that both molions should be heard at
the same time. The trustee of course adopted a neutral stand. The applicant, Western Surcty, asked that the trustee be
ordered to pay the costs of the application personally: 1 presume because it failed (o distribute in accordance with the
dividend shect. Under the circumstances the trustee is to be complimented for its prompt action in maintaining the stanus
que by stopping payment on the cheques as soon as it was advised as to the facts.

5 The rights of a creditor who has not proved its claim before declaration of a dividend aze set owt ins. 109 of the
Bankruptcy Act.

109. A creditor who has not proved his claim before the declaration of any dividend is entitled upon proof of his
claiin to be paid out of any money for the time being in the hands of the trustee any dividend or dividends he may
bhave failed to receive, before that money is applied to the payment of any future dividend, but he is not entitled to
disturb the distribution of any dividend declared before his claim was proved by reason that he has not participated
therein, except on such terns and condilions as may be ordered by Lhe court.

6 While it was suggested by counsel for Western Surety that further funds will be available for distribution. the
dividend sheet that was prepared refers to final dividend. There is no evidence before me upon which { can conclude that
the present distribution will not be the last. So that if the applicant, Glen Wrighi. does not participate in this dividend it
will ot participate Lo any considerable degree at all. The material indicates thut the claim of the applicant, Glen Wright,
Is 532,480.26. The claim of Western Surety is in the swn of $120,938.76 and its dividend wilt be affected adversely by the
mnclusion of Glen Wright's claim. At the hearing the trustee advised that should the Court order a new dividend ncluding
Gilen Wright's claim, there would be no additional costs charged by the trustee.

7 There appear to be two principles Lo bear in mind. The first one was stated by Fisher 1. in Re Bryant, Isard &
Company; Ex parte Turner (1925), 28 O.W.N. 93, 5 C.B.R. 571 at 578, 3 Can. Abr. (2nd} 664, as follows: "and it has
always been the policy of the Court. even after a creditor is late in filing and prosecuting his ¢laim, if distriburion of
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the fund in question has net taken place. (o let him in to prove, and if he is able to establish a claim, to permit him to
participate in the distribution of the fund.” (The ftalics are mine.)

&  The sccond one is stated in Houlden and Morawctz, Bankruptey Law of Canada, p. 247;

A creditor who pays no attention Lo the proof of his claim, or whose claim by inadvertence or carelessness is not
filed, in the event of a trustee declaring a dividend, cannot come in and disturb the distribution of that dividend so
declared before his debi is proved; but such a creditor is entitled to be paid the amount of that dividend from money
which comes into the hands of the trustee before future dividends are paid to other creditors. The court will order
the casts of altering the dividend sheet to be borne by the creditor concerned: fn re Raker (1922), 3 C.B.R. 297. 3
Can. Abr. (2nd) 1927 fnre Malkin (19223, 22 O W.N_ 330, 3 C:B.R. 26, 3 Can. Abr. (2nd) 1932; Frre H W, Petrie
Lrdl [I938] O W.N. 62, 19 C.B.R. 129, 3 Can. Abr. (20d) 1936,

9 Webster defines "inadvertence” as "heedless. negligent, inattentive”.

10 I am satisfied on the cvidence before me that a.proof of claim was prepared by the selicitor for Glen Wright.
It is entirely possible that the company officer deposited the proof of claim with an employee of the trustee and that
it was misplaced in the office of the trustee. 1t is also possible that the proof of claiin was not given to the trustee,
Western Surely would appear to be the only creditor opposed Lo the application of Glen Wright. Mr. Lionel H. Ray,
the manager of’ Weslern Surety, is one of the inspector§ of the estate of Pilot Butte Sand and Gravel Lid. He swore in
his aflidavit that Arliss G. Wright, the seeretary of Gleh Wright, was personally present ai the creditors' meetings held
on 25th September 1967 and on 20th October 1967, and that the inspectors and trustee were directed by the creditors to
proceed with the preparation of a dividend and distribution at that meeting. This evidence satistied me that the officers
of Glen Wright were paying attention to the bankruptcvand T would infer that Arliss G. Wright must have been satisfied
that his. company’s prool of claim was in the hands of Lhe trustee. He would not be attending creditors' meetings and
taking an interest in the bankrupltey if he did not consider (hat Glen Wright had an interest. It is strange that when the
claim of Glent Wright was the third largest that the truster did not send aut a notice under s. 108 of the Act. While the
seclion is permissive it would certainly have resulied in'Glen Wright becoming aware that its proof of claim was not in
the hands of the trustee.

Il There will be an order permitting Glen Wright Trucking Ltd. to file proof of claim with the trustee in accordance
with s. 85(1) of the Bankruptey Act. Provided its claim'is proved, Glen Wright will be entitled 1o share in the dividend
already declared. Glen Wright will pay its own costs of this application. The costs of the trustec and Western Surety
Company will be paid out of the bankrupt's estate, Wéstern Surety had every right to bring the motion by authority
ol's. 107¢3) and while its application is not granted. the ’lpphmtmn served a useful purpose in bringing the matter 1o a
conclusion and so it is entitled Lo its costs.
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1938 CarswellOnt 66
Ontario Supreme Court, In Bankruptey

H.W, Petrie Ltd., Re
1938 CarswellOnt 66, [1938] 1 D.L.R. 793 {note), [1938] O.W.N. 62, 19 C.B.R. 129
Inre H. W, Petrie Limited
Urquhart, J.

Judgment: February 12, 1938

Counsel: £ Bristol, K. C., for the trustee.
ROMW Chinry, K.C..and R R McMurtry, for Barber. a creditor.

Subject: Corporate and Commercial; Insolvency

Headnote
Bankraptey --- Dividends — Distribution of dividends — General

Discharge of Trustee — Petition Filed and interim Receiver Appointed — Transaction Approved by Court whereby
Petitioner Paid in Full — Dividends Paid o Creditors by Interim Receiver — Second Petition Filed and Trustee
Appoinled — Final Dividend Sheet and Discharge of Trustee Opposed by Creditor 10 whom Dividends Had Not
Been Paid by Tnterim Receiver — Revision of Dividend Sheet Ordered — The Bankruptey Act. Secs. 9(4). 76, 84,
123, 9 C.B.R. 42, 187, 190. 259.

A petilion in bankruptey was filed against the debtor company in December, 1931 and R. Williamson was appointed
terim receiver with power to carry on (he business. Later the interim receiver was permitted Lo sell machinery to
the petitioner on a contra account basis resulting in the petitioner being paid in full. By two orders of the Court
in £932 the interim receiver was permitted to pay dividends whereby each creditor received 20 per cent. of his total
claini. fn £933 the Premicr Trust Company was substituted as interim receiver. On October 23, 1935 2 new petition in
bankruptey was filed. and in July. 1936 a receiving order was made, the Premier Trust Company becoming trustee.
A motion by Lhe truslee (a) approve a final dividend, (b) to discharge the trustee and (¢) Lo fix the remuneration
of the applicant as interim receiver was opposed by counsel on behalf of one Burber, whose claim o rank as a
creditor arose upon a prontissory note for $6,000 with interest dated April 28, 1931 madc by the deblor company
and endorsed by the promisee to the Bank of Nova Scotia. The bank had filed a claim with the trustee on August
t9, 1936 for $7,460.54 and later in December, 1936 Barber took an assignment from the bank of all its interest in
the nate and claim. It was contended on Barber's behalf that Barber was entitled to be paid the same dividend as
had been paid by the interim receiver to other credilors belore any further distribution was made.

Held. that the scheme of The Bankrupicy Acet requires that all creditors be treated equally. Al the time of the
presentation of the second petition in bankruptey the property of the debtor company had been in custody of the
Court for over three years. The whole proceedings were continuous and must be regarded as being one proceeding
in bankruptcy.

An order was accordingly made declaring that the dividend sheet be revised. and provision made [or the payinent
to Barber of 20 per cent. of his claim fixed at $6,000, and the balance in the trustec's hands be distributed pari passu
among all creditors.
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The remuneration of the interim receiver was approved and the motion for the trustee's dischargs enlarged.

Urguhart, J.:

| Motion by the trustee {a) o approve of a {inal dividend: (b} to discharge trustee and (¢} to fix remuneration of
applicant as interim receiver,

2 On December 30. 1931, Frankel Brothers Limited filed in this Court a petition in bankruptcy against the debtor
who carried on the business of buying and selling machinery in the city of Toronto.

3 OnlJanuary 4, 1932, an order appointing the interim receiver was made appointing Rutherford Williamson interim
receiver with power to carry on the business and borrow money. etc.. subject to further order of the Court.

4 Atthat time sec. 5 of The Bankruprey Act in 1ts present form had not been passed. although for the purposes of this
application the former section may be considered comparable to the present one.

5 OnJanuary 12, 1932, by order of Sedgewick, I., the interim receiver was permitted to sell machinery Lo the petitioning
creditor on a contra-account basis, and the result of this sale was that the petitioning creditor was paid his claim in fuil
about that time.

¢ The mterim reccivership was continued from time to time: and by two orders of Sedgewick, I.. on June 7, 1932, and
Drecember |, [932, respectively, the interim receiver was permitted to pay a dividend of 10 per cent, 1o the ereditors. The
result was that each creditor had by the end of December. 1932, received 20 per cent, of his total claim.

7 So far as [ can sce [rom the Act. there is no authority for the payment by an interim receiver of a dividend to
creditors. At that time The Companies' Creditors Arrangemen: Act. 1933 {16 C.B.R. 447) bad not yet been passed and
there was no other means of gradually working out of a difficufty short of actual bankruptey,

8 On December 22, 1933, by order of Armour, J., the Premier Trust Company was substituted for Rutherford
Williamson as interim receiver and the control of the interim receiver was extended first to Junc 4, 1934, and later by
subsequent orders from Lime to tinle, accounts being passed but no (urther dividends being paid to the creditors.

9 On October 23, 1935, a rew petition in bankruptcy was filed by Bruce Pecbles (Canada) Limited. There are some
alfegations of irregularity in this petition, but they appear to have been cured in the proceedings; and after several
adjournments, on July 14, 1936, a receiving order was made by McEvay, 1., upon Lthe petition of the new petitioner. the
order reciting that the previous petitioner, Frankel Brothers Limited, had been paid olf. The Premier Trust Company
now became trustec in bankruptey of the estate.

10 The applicant Barber's claim (¢ rank as a creditor arose upon a promissory note dated April 28. 1931, made by
the debtor in favour of a machinery company, and endorsed by the latter o the Bank of Nova Scotia. The amount of
the note was 56,000 and interest.

It The bank filed a claim with the new Lrustee on August 19, 1936. lor a sum of $7.460.54, including interest.

#2 On December 15, 1936, the creditor Barber took an assignment from the Bank of Nova Scotia of all its interest in
the said note and claim. together with prool of debt by himsell against the estate in the last mentioned sum.

I3 This claim was subsequently disallowed by the trustee but on appeal by order of McEvoy, 1., dated March 8, 1937,
the right of the claimant Barber to rank as a creditor in the sum of $6,000 was established.
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14 On Aprit 7. 1937, the solicitors for Barber advised the solicitors for the trustee thal Barber claimed the right to
be paid the same dividend whick had been paid by the interim receiver to other creditors before any further dividends
were distributed to other creditors.

15 On April 16, 1937. Barber was nolified through the trustee's solicitors that the trustee and inspectors refused to
acknowledge any such right.

16 The trusiee contends that by sec. 84 of the Act {9 C.B.R. 190] if the creditor is aggrieved by any act or decision of
the trustec, he may appty 1o the Court. and that nol having done so he is debarred from raising this point several months
after the decision has been made. No time limit seems (o be given for this application by the Act and I greatly doubs il
the informal correspondence filed could be considered a decision of the trustee within this section.

17 ko was only on December 29, 1937, after a final dividend sheet and notice of application for discharge had been
sent oul by the trustee to the creditors, that the creditor Barber {informally again) asseried his right and finally was given
leave by the Registrar to file natice of dispute,

15 By sec. 123 of the Act [9 C.B.R. 259} it is provided that all debts proved in the bankruptey shail be paid pari
passi. The trustee, however, claims that sec. 76 of the Act [16 C.B.R, 187], which provides for distribution by the trustee
only applies to the dividend paid by the trustee, and has no application to payments made cither by the debtor or the
receiver or anvone else prior to the date of the petition, and that in this case the petition that counts is the one faunched
by Bruce Peebles (Canada) Limited on October 23, 1936, and that the so-called dividend payments made by the [irst
inlerim receiver were nol ia the scheme of the Act, and had the same effect as if made by the debtor, and thal the trustee
has no authority under the Act to take these payments into account in making his distribution. 1f the contention of the
trustee is correct, each creditor other than Barber will get a dividend of 32.72 per cent.. while the creditor Barber will
only be paid a dividend of 12.72 per cent.

19 1tis quile clear from the material filed (the facts being not in dispute) that not only the creditor Barber but also
his predecessors in title have been guilty of gross laches, and therefore if he does not receive his full dividend, he can
deserve very little sympathy,

20 Notwithstanding this, however. and notwithstanding the brilliant argument of Mr. Bristol, T am of opinion that
the scheme of the Act requires afl creditors to be treated equally,

21 Bankruptcy has been defined by Halsbury, vol. 2, p. 4. as "a proceeding by which ... the Stale .... takes possession
of ... [the property of a debtor] by an oflicer appointed for the purpose, and such property is realised and distributed ...
[ratably} amongst the persons to whom the debtor owes money or has incurred pecuniary liabilities." In the meantime
the debtor has secured immunity from suits ete.

12 Atthe time of the presentation of the second petition in bankruptey. the property of the debtor had actually been
in the custody of the Court (or of the State as Halsbury puts it) for over three vears, and the whole proceedings were
continuous and must be regarded as being one proceeding in bankruptey. The present trustee has been, in one fornt or
another. in charge of the estate of the debtor since December 22, 1933,

23 The whole course of proccedings has been that the Court has regarded them as being one continuous proceeding,
and the original petition was not dismissed as required by sec. 4(Y) of the Act [9 C.B.R. 32). That this {s true also is cvident
by the fact that the present accounts show the dealings, at least of this trustee, both as recciver and trustee as one accounl.

24 Why Barber's claim was not known to the debtor does not appear, but in evidence it is said that his predecessors
were not on the company's books as a creditor, afthough undoubtedly they had the right at the time of the bankruptcy
to be considered as such. Itis probable that as Lhe inlerim receiver had no power Lo advertise for creditors, the necessity
of ¢laiming was not broughi to the creditor’s atlention.
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15 Tudgmeni will therefore go declaring thal the dividend sheet submitted by the trustee shall be revised and provision
should be made for the payment to the claimant Barber of 20 per cent. of his claim, which claim 1 fix at $6,000 but
without intercst owing (o the aforesaid laches, and thal what remains in the hands of the trustee for distribution among
all the creditors including Barber should then be divided pari passu.

26 Tt must not be forgotien that had not the two orders for payment of dividends by the interim recciver, for which
Fean find no authority, been made, the funds in the hands of the trustee for distribution would now be increased by the
20 per cent. dividend paid to the other creditors,

27 The orders will provide (again owing to the laches of Barber) that he shall pay his own costs of this motion, The
costs of the trustee shall be paid on a solicitor and client basis out of the estate before what remains, afier the above
pavment of 20 per cent. to Barber. is paid out,

28 The remuneration of the Premier Trust Company, as interim receiver int the sumn of $10,813.70 is conlirmed and
allowed. The motion for discharge of trustee will be enlarged until the new dividend sheet has been revised and accepted
and the dividend paid.
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2003 CarswellOnt 5054, [2003] O.J. No. 5140, 127 ACW.S. (3d) 831...

2003 CarswellOnt 5054
Ontario Superior Court of Justice

MacDonald IHomes Inc., Re
2003 CarswellOnt 5054, [2003] 0.J. No. 5140, 127 A CW.S. (3d) 831, 48 C.B.R. {4th) 105

In the Matter of the Bankruptcy of MacDonald Homes Ine. of
the City of Ottawa (formerly Nepean), in the Province of Ontario

In the Matter of the Bankruptey of Douglas R, MacDonald of the Village of Ashton,
Regional Municipality of Ottawa-Carleton, Province of Ontario, Businessman

In the Matter of the Bankruptey of David C. Anderson of the Town of Manotick,
Regional Municipality of Ottawa-Carleton, Province of Ontario, Businessman

In the Matter of the Bankruptcy of The Douglas MacDonald
Development Corporation of the City of Ottawa, Province of Ontario

Chadwick J.

Judgment: December 15, 2003
Docket: Ottawa 075717

Counsel: Eric M. Appotive for KPMG Inc., in its capacity as Trustee in the Estate of MacDonald Homes Inc.

Leigh Ann Kirby for PricewaterhouseCoopers Inc., Trustee of the Esiales of Douglas R, MacDonald, David C.
Anderson, The Douglas MacDonald Development Caorporation

Wayne Young for Unsecured Creditor

Subject: Insolvency

Headnote
Bankruptcy and insolvency - Dividends — Distribution of dividends — General principles

Bankrupt corperation was homebuilder — Bankruptcy was complex and lasted over seven years — Court
authorized final distribution to all unsecured creditors on pro rata basis without determination of trust claims of
tienholders — Trustee sent fetters containing final dividend cheques to creditors — Trustee of principals of bankrupt
corporation then submitted claims — Canada Post retarned all but four cheques which had been cashed to trustee
—- Trustee brought metion for directions — Trustec was not obliged to entertain new claims — Funds were already
distribuied within meaning of Bankruptcy and Insolvency Act — Disiribution was approved by court and inspectors
-~ Trustee prepared distribution statement and deposited cheques with Canada Post — Trustee was not obliged
te give notice of distribulion Lo potential claimanis — There was no explanation for fong delay in submitting new
claims.

MOTION by trustee in bankruptey for directions.
Chadwick J.:

b MacDonald Homes Inc. was adjudged bankrupt on November 25, 1994, MacDonaid Homes carried on a business
as a residential homebuilder in Eastern Ontario. At the time of the bankrupicy they were invoived in the development
ol a subdivision known as Crown Paint in Orleans. Ontario,
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2 The actual owner of the lot was a inuted company 974040 Ontario Limiled (hereinafter referred to as 974). At the
iime of the bankruptey the sole director of 974 was Keith Henry who was the son-in-faw of Douglas R. MacDonald, the
main principal of MacBDonald Homes. The other principal was David C. Anderson.

3 The homes in the Crown Poinl subdivision were at various stages of construction and the lrustee was required Lo
complete a aumber of the houses.

4 There were lien claimants and & distribution was made o some of the lien claimants.

5 On Qctober 10, 2002, the court made an order authorizing the final distribution of the funds held by the trustee
pursuant o the Bankruprcy and Insolvency Act, to all unsecured creditors of the bankrupt on a pro rala basis without
the necessity of determining which funds may constitute "trust funds" pursuant to the Construction Lien Act or Trustee
i, This order was made as the trustee was unable to determine which claims may have been trust claims as a result of
the poor financial records and also the lack of co-operation of the principals of MacDonald Homes.

6 The trustee brought legal action against 974 and Sinco Treuhand reluling to the Crown Point lands,

7 Sinco was a Swedish company who took an assignment of the Bank of Montreal mortgage on the Crown Point
land. There was some suspicion that Sinco was owned by Dougtas MacDonald.

8  Priorto commencing the action against 974 and Sinco, the solicitors for the trustec met with the trustee in bankrupicy
for the Estate of David C. Anderson, Douglas R. MacDonald and Douglas MacDonald Devetopment Corporation. The
purpose of the meeting was to see whether they were interested in taking part in the litigation against 974 and Sinco.
This meeting took place in January of 1999 and there wis no further respanse from them,

9 There was correspondence between the two (rustees. The irustees lor Anderson, MacDonald and Dougtas
MacDonald Development Corporalion originally took the position they were entitled 1o the assets of 974 as MacDonald
and Anderson had been the principals of that company. They took ne actien to advanee Lheir position, nor did they
fite o proof of claim.

16 The bankrupicy of MacDonald Homes Inc. wus complicated. Tt lasted over seven years and the trustee took
aumerous legal actions and was involved in many investigations.

11 Likewise. the bankruptey of Douglas R. MacDonald, David C. Andersor and Douglas MacDonald Development
Corporation was also complicated involving ntany legal uctions (o set aside conveyances and other actions along with an
RCMP investigation. There was a lack of co-operation from the principals of the company. kowever. David Anderson,
in the last few years has beea co-operative.

12 Robert W. Wener, Senior Vice-President with KPMG, the Trustee for MacDonald Honies, has lled two affidavits
in support of their motion. In these affidavits he outlines the history and background of the MacDonald Homes Inc.
bankruptcy and, in particular, the correspondence and contact between the trusice of MacDonald Homes Inc. and
PricewaterhouseCoopers Inc.. trustee for MacDonald, Anderson and Dougtas MacDonald Development Corporation.

13 On November 12, 2002. Mr, Wener wrote 1o Steven Mallette. the Vice President PricewaterhouseCoopers Inc.
and in part advised them as follows:

KPMG Inc. wound up all matters with respect to the Construction Lien Act appointment in 1999 and was
subsequently discharged. KPMG Inc. has made no distribution to creditars under the BIA appointment, however

we are in the process of winding up the Estate and are hopeful that a final distribution can be made in the next
few months.
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14 It's apparent from the affidavits filed that the creditors, in particular the lien claimants, agreed to a pro rala
distribution in order Lo avoid the limited funds being dissipated in legal costs and administration fees.

15 The trustee received the authorization of the inspectors of the Estate to dectare a final dividend and received court
approval to its final dividends sheet and statement of receipts and disbursements.

16 On July I1. 2003 the trustee sent letters containing the final dividend cheques (o the creditors of the bankrupt
Estate. Late in the aflernoon of July 11, 2003, after the leiters had been picked up and delivered Lo the Canada Post
Distribution Centre, the trustee received a fetter [rom PricewaterhouseCoopers Inc. as trusteee of the Estate of David C.
Anderson and Douglas R. MacDonald enclosing proof of claims with respect to the Estate of Douglus R. MacDonald
in the amount of $2,313,760.00 and the Estate of David C. Andersen in the amount of $1,543,840.00.

17 Tnsupport of the proof of ctaim, PricewaterhouseCoopers Inc. attached an undated agreement entered into between
Douglas R. MacDonald, David C. Anderson. Douglas MacDonald Development Corporation, Douglas B. MacDonald
and MacDonald Homes Inc. The agreement provided for the divisions of the proceeds of sale from the Crown Point
lands between Douglas MacDonald and David Anderson.

I8  The Lrusiee asked Canada Post (o return the dividend cheques. Canada Post, in an unusual procedure, returned
the eheques. The trustee was able to recover all of the cheques except four that had already been cashed.

19 The trustee brings this motion for direction as to whether he is entitled to proceed with the distribution as approved
or whether he must entertain the claims from Douglas R. MacDonald and David C. Anderson. In other words, have the
funds of bankrupt Estate been "distributed” within the meaning of 5. 150 of the Bankrupicy and Insolvency Act. Section
150 reads as follows:

A creditor who has rot proved his claim before the declaration of any dividend is entitled on proof of his claim to
be paid. out of any money for the time being in the hands of the trustee, any dividend or dividends he may have
failed to receive before that money is applied to the payment of any future dividend. but he is not entitled to disturb
the distribution ol any dividend declared before his claim was proved for lhe reason Lhat he has not participated
therein. excepl on such terms and conditions s may be ordered by the courl.

20 Ms. Kirby. counsel on behalf of PricewaterhouseCoapers Inc., takes the position that K MPG trustee should have
given notice o PricewaterhouseCoopers Inc. pursuant o s. 149(1) of the Bankruprcy and Insolvency Act as they were
awarc [rom the correspondence that they may have a claim. Tn my view. the trustee is not obligated to give notice under
5. [49(1) as the wording of the 4ev says:

The trustee may. alter the first meeting of creditors, give notice by registered or certified mail 1o every person with
aclaim . .

The wording would certainty indicate it's discretionary upon the trustee.

21 There is no question that the courts have been quite lenient in aliowing claimants to file late proof of loss as tong
as the Estate has not been distributed. Pilor Butte Sand & Gravel Co., Re (1968). 11 C B.R. (N.5.) 254 (Sask. Q.B.); Bank
of Nova Scotia v. Janzen ( Trustee of ) (1989), 71 C.B.R. (N.8.) 277, 90 N.S.R. (2d) 67, 230 A.P.R. 67 (N.S. T.D.); Arfas
Acceprance Corp. v, Fratkin (1973), 27 CB.R. (N.5.) 220, [1978] 3 W.W.R. 289 (Mun. C.A)).

22 The word "distribute” is defined in Blacks Law Dictionary as "o deal or divide oul in portion or in shares”. In
my view. Lhe Estale has been distributed within the meaning of s. 136 of the Bunkrupiey and Insolveney Act, My reasons
for this conclusion are as follows:

(a) The court had approved the distribution:
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{b) The inspectors had approved the distribution;
{c) The trusees had prepared the distrubution statement and cheques in accordance with the distribution sheet:

{d) The cheques had been deposited with Canada Post which means they become the property of the addressec;

(e) Four of the cheques have already been cashed; and
{f) Although the Trustee recovered most of the cheques. he was holding them in irust for the creditors.

23 The total amount of distribution was $321,638.00. It is obvious from the affidavit material the lien claimants would
nol have agreed (o the trust funds being distributed on a pro rata basis if they were faced with proof of claims in the
amount of $3.839.600.00.

24 In addition, there is no explanation why the agreement attached to the proof of claims was not brought to the
atlention of the trustee during the seven years of the administration of the Estate of MacDonald Homes Inc.

25 PricewaterhouscCoopers Ing. also brought a cross motion requiring the trustee in bankruptey of the Estate
of MacDonald Homes Inc. to deliver or make accessible to PricewaterhouseCoopers Inc. all books, documents or
paper of any kind relating in whaole or parl to the bankrupts, Douglas R. MacDonald. David C. Anderson and the
Douglas MacDonald Development Corporation. Under these circumstances and in view of my ruling, the Estate has been
distributed. There are no further assets left in the Estate. If PricewaterhouseCoopers Inc. are seeking specific documents,
I'm sure the trustee will co-operate and provide them to them at PricewaterhouseCoopers Inc. costs.

Order accardingly.
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Heuadnore

Civil practice and procedure -— Disposition without trial — Stay or dismissal of action — Grounds — Another

proceeding pending — General principles

Representative plaintiff P brought class action against against corporate defendant T, individual defendants who
were ofticers of T, and third party — Action was based in afleged misreprescntations by defendants, causing
investors to buy stock in T — Some 2.5 years later. T obtained stay of class action under Companies' Creditors
Arrangement Act {(CCAA) — T also obtlained Claims Procedure Order (CPO) which established deadline for claims
aganst directors — P did not file cluim by deadline — P moved to lift stuy that remained in place — Motion granted
— Stays and orders Lo lift stay were discretionary — Asscts of T had been sold, and distributions had been made
to secured creditors - - Under these circumstances, stay and claims order did not serve their original purpose —
There was no CCAA plan in place, and there was no stated intent to create one -— Claims-bar order was not proper
bar 1o P's claim in this case — P's claim was to be decided on merits. and any problems with claim were not bar

to claim being able Lo proceed,

Bankruptey and insolvency - Companics' Creditors Arrangement Act — Initial application — Lifting of stay

Representative plaintiff P brought class action against against corporate defendant T, individual defendants who
were officers of T, and third party — Action was based in alleged misrepresentations by defendants, causing
investors to buy stock in T — Some 2.3 years later, T obtained stay of class action under Companies' Creditors
Arrangement Act (CCAAY-— T also obtained Claims Procedure Order (CPQ) which established deadline for claims
against directors — P did not file claim by deadline — P moved to lift stay that remained in place — Motion granted
-~ Stays and orders to lfl stay were diseretionary — Assets of T had been sold, and distributions had been made
to secured creditors — Under these circumstances, stay and claims order did not serve their original purpose —
There was no CCAA plan in place, and there was no stated intent to create one — Claims-bar order was not proper
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bar to P's claim in this case — P's claim was to be decided on merits, and any problems with claim were not bar
to claim being able to proceed.

MOTION by representative plaindifT Lo Tilt stay of class action, obtained by delendant corporation.

Morawer; R.8.J.:
Introduction
| On May §4, 2009, Kim Our Barristers PC, counsel Lo the representative plaintilf Mr. St. Clair Pennyleather

("Plaintiff's Counsel"), initiated the proposed class action {the "Class Action"), which names as defeadants Timuminco
Limited ("Timminco”). a third party, Photon Consulting LLC, and certain of the directors and officers of Timminco,
{the "Dircctors™).

2 TheClass Action focusses on alleged public misrepresentations that Timminco possessed a proprictary metalfurgical
process that provided a significant cost advantage in manufacturing solar grade silicon for use in manufacturing solar
cells.

3 Mr. Pennyleather alteges that the representations were [irst made in March 2008, after which the shares of Timminco
gained rapidly in value to more thun S18 per share by June 5, 2008, Subscquently. Mr. Pennyfeather alleges that as
Timmineo began to acknowledge problems with the alleged proprietary process. the share price fell to the point where
the equity was described as "penny stock” prior to its delisting in January 2012,

4 I the initial order, granted Fanuary 3, 2012 in the Companies' Creditors Arrangement Act., R.8.C. 1985, ¢. C-36, as
amended (the "CCAA") proceedings, Timminco sought and obtained stays of all proceedings including the Class Action
as against Timminco and the Directors (the "Initial Order").

5 Timminco also obtained a Claims Procedure Order on June 15, 2012 (the "CPQ"}. Among other things, the CPO
established a claims-bar date of July 23. 2012 for claims against the Directors. Mr. Pennyfeather did not file a proof
of claim by this date.

6 No CCAA plan has been put forward by Timminco and there is no intention to advance a CCAA plan.

7 Mz Pennyfeather moves (o 11t the stay to allow the Class Action 10 be dealt with on the merits against all named
defendants and, if necessary. for an order amending the CPO 1o exclude the Class Action from the CPO or 1o allow the
filing of & proofl of claim relating to those claims,

8  The Class Action secks to access insurance moneys and potentially the assets of Directors.

9  The respondents on this motion. {the Directors named in the Class Action), contend that the failure to file 4 claim
under the CPO bars any claim against officers and direclors or insurance proceeds.

10 WNeither Timminco nor the Monitor iake any position on this motion.

It For the reasons that foltow, the motion of Mr. Pennyfeather is granted and the stay is lifted 50 as to permit Mr.
Penavieather to proceed with the Class Aclion.

The Stay and CPO
12 The Initial Order contains the relevant stay provision {as extended in subseguent orders):

24. This Court Orders thai during the Stay Period... no Proceeding may be commenced or continued against any
former, current or [uture directors or officers of the Timminco Entities with respect to any claim against the directors
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ar officers that urose before the date hereof and that relates ta any obligations of the Timminco Entitics whereby the
directors or officers arc alleged under any law to be liable in their capacities as directors or officers for the payment

or performance ol such obligations, until a compromise or arrangement in respect of the Timminco Entities, if one is
filed, is sanrctioned by this court or is refused by the creditors of the Titmninco Entities or this Court.

[emphasis added]

13 In May and June 2012. The Court approved sales transactions comprising substantially all of the Timminco Entities'
asscts. In their June 7, 2012 Motien. the Timminco Entities sought an cxtension of the Stay Period to "give the Timminco
Entities sufficient time to. among other things, close the transactions relating 1o the Successful Bid and carry out the
Claims Procedure”. The Timminco Entities sought court approval of a preposed claims procedure to "identify claims
which may be entitled to distributions of potential proceeds of the ... transactions...” The Timminco entities took the
position that the Claims Procedure was "a {air and reasonable method of determining the potentiai distribution rights
of ereditors of the Timininco Entities”.

f4  The mechanics of the CPO are as (ollows. Paragraph 2(h) of the CPO defines the Claims Bar Date as 5:00 p.m.

on July 23, 2012, "D&O Claims" are delined in para. 2(Diii);
Any existing or future right or claim of any person against one or more of the directors and/or officers of the
Timminco Entity which arose or arises as a result of such dircctors or officers position, supervision, management
or involvement as a director or officer of a Timminco Entily, whether such right, or the circumstances giving rise
10 it arose before or alter the Initial Order up to and including this Claims Procedure whether enforceable in any
civil, administrative, or criminal proceeding (each a "D&Q Claim”) (and coliectively the "D&O Claims"), including
any right:

a. relating 1o any of the categories of obligations described in paragraph 4 of the Initia Order, whether acerued
or falling due before or after the Initial Order, in respect of which a director or officer may be tiable in his or
her eapacity as such:

b. in respect of which a director or officer may be liable in his or her capacity as such concerning employee
entitlements 10 wages or other debts for services rendered to the Timminco Entities or any one of them or for
vacation pay. pension contributions, benefits or other amounts related Lo employment or pension plan rights
or benefits or for taxes owing by the Timminco Entities or amounts which were required by law to be withheld
by the Timminco Entities:

c. in respect of which a director or officer may be liable in his or her capacity as such as a result of any act.
omission or breach of duty; or

d. that is or is related to a penalty. line or claim for damages or costs.
Provided however that in any case "Claim™ shall not include an Excluded Claim.

15 The CPO appears Lo bar a person who fails (o [ile 1 D&O Claim by the Claims Bar Date from asserting or enfo reing
the claim:

19. This Court orders that any Person who does not {ile 4 proof of & D&O Claim in accordance with this order by
the claims-har date or such other later date as may be ordered by the Court, shall be forever barred from asserting
or enforeing such D&O Claim against the directors and officers and the directors and officers shall not have any

liability whatsoever in respect of such D&O Claim and such D&Q Claim shalf be extinguished without any further
act or notification.

[emphasis added]
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Mr. Pennyfeather's Position

16 My, Pennyfeather advances a nwmber of arguments. Most significantly, he argues that it is not fair and reasonable
to allow the defendants to bar and extinguish the Class Actions claims through the use of an interim and procedural
court order. He submits that the respondents attempt 1o use the CCAA in a tactical and technical fashion to achieve a
result unrelated to any legitimate aspect of either a restructuring or orderly liquidation, The operation of the fair and
reasonable standard under the CCAA calls for the exercise of the Court's discretion to 1ift the stay and, if necessary,
amend the CPO to either exclude the Class Action claims or permit submissions of a class proof of claim.

17 In support of this argument, Mr. Pennyfeather adds that there is no evidence that any of the Directors who
arc defendants in the class action contributed anything to the CCAA process, and that the targeted insurance proceeds
are not available to other creditors. Thus, he submits. a bar against pursuing these funds benefits only the insurance
companies who are not stakeholders in the restructuring or liquidation.

18 Mr. Pennyfeather advances a number of additional arguments. Because I am persuaded by this first submission,
it is not necessary to discuss the additional arguments in great detail. However, I will give a brief summary of these
additional arguments below.

19 First, Mr. Pennyfeather submits, since the stay was ordered, he has attempted to have the stay lifted as it relates
to the Class Action.

20 Second, Mr. Peanyfeather submits that the CPO did not permit the filing of representative claims. unlike, for
example, claims processed in Labourers’ Pension Fund of Cenival and Easiern Canada v. Sino-Fores: Corp., 2013 ONSC
1078, 100 C.B.R. (5th) 30 (Ont. 5.C.J. [Commercial List]). Representative claims are generally not permitted under
the CCAA and the solicitors for the representative plaintiff do not act for class members prior to certification (see:
Muscletech Research & Development Inc., Re (2000), 25 C.B.R. (5th) 218 (Ont. 8.C.J, [Commercial List])), Therelore,
Mr. Pennyfeather submits that the omission in the order obtained by the Timminco entities, of the type of provision
contamned in the Sino-Forest Claims Order, precluded the action that they now assert should have been taken.

21 Third, Mr, Pennyfeather responds to the significant argument made by the responding parties that the CPO bars
the claim. He submits that the Class Action. which alleges, inter alin, misrepresentations and breaches of the Securities
Acr. R.8.0. 1990, ¢, 8.5, is unaffected by the CPO, There are several reasons for this. First, the CPO cxcludes claims that
cannot be compromised as a result of the provisions of 5. 5.1(2) of the CCAA. Alternatively, even if Mr. Pennyfeather
and other class members are not creditors pursuant to section 5.1(2). he submits that Parliament has clearly intended
to exclude claims for misrepresentation by direclors regardless of who brought them. In addition. insofar as the Class
Action secks (o recover insurance proceeds, the CPO did nol. according to Mr, Pennvfeather, affect that claim.

22 Insummary. Mr. Pennyfeather's most significant argument is that the CCAA process should not be used in a tactical
manner 1o achieve a result collateral o the proper purposes of the legislation. The rights of putative class members should
be determined on the merits ol the Class Action. which are considerable given the evidence. Further. the lifting of the
stay 1s fair and rcasonable in all of the circumstances.

Directors’ Position

23 Counsel to dircctors and officers named in the proposed class action, other than Mr. Walsh (the "Defendant
Directors”) submit there are three issues to be considered on the motion: {a) should the CPO be amended 1o grant
Mr. Pennyfeather the authority to file a claim on behaif of the class members in the D&O Claims Procedure? (b} il
Mr. Pennyfeather is granted the authority to file a claim on behalf of the class members. should the claims-bar date be
cxtended to allow him the opportunity Lo file a late claim against the Defendant Directors? and (¢} if Mr. Pennyfeather
Is permitied o file a late claim against the Defendant Directors. should the D&O stay be lifted to allow the proposed
class action to proceed against the Defendant Dircetors?
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24 The Defendant Directors take the position that: (a) Mr. Pennyfeather does not huve the requisite authority and/or
right (o file a claim on behalf of the elass action members and the CPO and should not be amended to permit such; (b) if
Mr. Pennyfeather 1s graited the authority to file a claim on behalf of the class members. the claims-bar date should not
be extended to allow Mr. Pennyfeather to file a late claim; and (¢) if Mr. Pennyfeather is permitted to file 2 late claim,
the D&O stay shoudd not be lifted to allow the proposed class action to proceed against the Defendant Directors.

25 The Defendant Directors counter Mr. Pennyfeather's arguments with a number of peints. They take the position
that while they were holding office, they assisted with cvery aspect of the CCAA process, including (i} the sales process
through which the Timminco Entities sold substantialiy alt of their assets and obtained recoveries for the benefit of their
creditors; and (ii) the establishient of the claims procedure, resigning only after the claims-bar date passed.

26 The Defendant Directors also submit that Mr. Pennyfeather has been aware of, and participated in, the CCAA
proceedings since the weeks following the granting of the Initial Order. They submit that at no time prior to this motion
did Mr. Pennyfeather take any position on the claims procedures established 1o seek the authorily 1o file a claim on
behull ol the class members. They submit that, at this point, Mr. Pennyfeather is usking the court 1o exercise ils discretion
to (i) umend the CPO to grant him the authority to file a claim on behalf of the class members; (i) extend the claims-
bar date (o allow him to file such claim: and (iii) lift the stay of proceedings. They submit that Mr. Pennyfeather asks
this discretion be exercised to allow him to pursuc a claim against the Defendant Directors which remains uncertified.
is in part statute barred. and laclks merit.

27 Counsel to the Defendant Dircctors submits that the D&Q Claims Procedure was initiated for the purpose of
determining, with finality, the claims against the directors and officers, They submit that the D&O Claims Procedure has
al no time becn contingent on, tied to, or dependent on the filing of a Plan of Arrangement by the Timminco Entities.

28 Simply pul, the Defendant Directors submit that the CPO sets a claims-bar date of July 23, 2012 for claims against
Directors and Mr. Pennyfeather did not file any Proof of Claim against the Defendant Directors by the claims-bar date.
Accordingly, they submit that the claims against the Defendant Directors contemplated by the Class Action are currently
barred and extinguished by the CPQ,

29 The arguments put forward by Mr. Walsh are similar.

30 Counscl to Mr. Walsh attempts to draw similarities between this case and Sino-Forest. Counsel subimnits this is a
case where Mr. Pennyfeather intentionally refused to file a Proof of Claim in support of a securitics niisrepresentation
claim against Tinuninco and its directors and officers.

31 They further submit that Mr. Pennyfeather is asking for the Court 1o exercise its discretion in his favour to lift the
stay of proceedings, in order to allow him to pursue a proceeding which has been largely, if not entirely neutered by the
Court of Appeal (leave to appeal to the Supreme Court of Canada dismissed), They point out that just like in Sino-Forest,
to fift the stay would be an exercise in futility where the Court commented that "there is no right to opt out of any CCAA
process...by virtue of deciding. on their own volition, not ta participate in the CCAA process", the objectors relinquished
their right to file a claim and ake steps, in a timely way, Lo assert their rights to voie in the CCAA proceeding.

32 Counsel to Mr. Walsh also takes the position that Mr. Pennyfeather's only argument is a strained effort to avoid
the plain language of the CPO in an effort to say that his claim is an "excluded claim” and therefore a Proof of Claim
was never required. Even if M. Penny(cather was right, counscl to Mr. Walsh submits that Mr. Pennyfeather stili would
bave been required to file a Proof of Claim, failing which his claim would have been barred. Under the CPO, proofs of
such claims were still called for, even if they were not to be adjudicated.

33 They note that Mr. Pennyfeather was aware of the CCAA proceeding and the Initial Order. As carly as January
17, 2012, counsel to Mr. Pennyfeather contacted counsel for Timminco, asking for consent to 3ift the Stay.

W CANALA & e R et ARt L i 3 v b s e Lhage g ned v it e st aeentst allrlas ceperonp



Timminco Lid,, R, 2014 ONSC 3393, 2014 CarswellOnt 3328
2014 ONSC 3393, 2014 CarswellOni 9328, 14 CB.R. (6th) 113, 742 AC.W.S. (3d) 764

34 Counselcontends thut the "excluded claim" language that Mr, Pennyfeather relies on is not found in the definition of
D&O Claim, Under the terms of the CPO, the language is a carve-oul [rom the larger deficition of "claim”, not the subset
definition of D&O Claim. As a result, counsel submits that proofs of claim are still required for D&O Claims, regardless
of whether they are excluded claims. In that way, the universe of D&O Claims would be known, even if excluded claims
would ultimately not be part of a plan.

35 Mr. Walsh also takes the position that Mr. Pennyfeather made an intentional decision not to file a claini, Mr.
Walsh emphasizes that Mr. Pennyfeather had full notice of the motion for the CPQ and chose not to oppose or appear
on the motion. Further. at no time did Mr. Pennyfeather request the Monitor apply to coust for directions with respect
to the terms of the CPQ. '

36 Mr. Walsh submits he is prejudiced by the continuation of the Class Action and he wants to get on with his life
but is unable to do so while the claim is extant.

Law and Analysis

37 For the purposes of this motion, I must decide whether the CPO bars Mr, Pennyfeather from proceeding wilh the
Class Action and whether I should 1ifl the stay of proceedings as it applies 1o the Class Action. For the reasons that foltow,
T conciude that the CPO should not serve as a bar to procecding with the Class Action and that the stay should be lifted.

38 AsIexplain below, the application of the claims bar order and lifling the stay are discretionary. This discretion
should be exercised in light of the purposes of both claims-bar orders and stays under the CCAA. A clain bar order
and a stay under the CCAA are intended to assist the debtor in the restructuring process, which may encompass asset
realizations. At this point, Timminco's assets have been sold, distributions made to secured creditors, no CCAA plan
has been put forward by Timminco. and there is no intention to advance a CCAA plan. It seems (o me that neither the
stay. nor the claims bar order continue to serve their functional purposes in these CCAA proceedings by barring the
Class Action. In these circumstances, I fail to see why the stay and the claim bar order should be utilized to obstruct the
plaintifl [rom proceeding with its Class Action.

The Puvpose of Stay Orders and Claims-Bar Ovders

39 For the purposes of this motion, il is necessary to consider the objective of the CCAA stay order. The stay of
proceedings restrains judicial and extra-judicial conduct that could impair the ability of the deblor company o continue
in business and the debtor's abilily to focus and concentrate its efforts on negotiating of 4 compromise or arrangement;
Cempean v, Olvimpia & York Developments Lid. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.)

40 Sections 2, 12 and (9 of the CCAA provide the delinition of a "Claim" or the purposes of the CCAA and also
provide guidance as Lo how claims are to be determined. Section 12 of the CCAA states

12, The court may fix deadlines for the purposes of voting and for the purposes of distributions under a compromise
o1 grrangement.

The use of the word "may"” in 5. 12 indicates that fixing deadlines, which includes granting a claims bar order, is
discretionary. Additionally. as noted above the CPO provided at para. 19 that a D&O Claim could be fited on "such
other fater date a8 may be ordered by the Court".

41 Tuisalso necessary to return to first principles with respect to claims-bar orders. The CCAA is intended to facilitate
a compromise or arrangemert between a deblor company and its creditors and sharehotders. For a debtor compaiy
engaged in restructuring under the CCAA, which may include 4 liquidation of its assets, it is of fundamental importance
to determine the yuantum of fiabilities to which the deblor and, in certain circumstanees. third parties are subject. It is

this desire for certainty that led to the development of the practice by which debtors apply to court for orders which
establish a deadline for filing claims.
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43 Adherence 10 the claims-bar date becones even more important when distributions are being made (in Lhis cuse,
to secured creditors), or when a plan is being presented Lo creditors and a creditors’ meeting is called o consider the
plan of compromise. These objectives are recognized by s. 12 of the CCAA, in particular the references o "voling” and
"distribution".

43 Insuch circumstances, stiakeholders are entitted to know the implications of their actions. The claims-bar order can
assist i this process. By cstablishing a claims-bar date. the debtor can determine the universe of claims and the potential
distribution 1o creditors. and creditors are in a position to make an informed choice as to the alternatives presented to
them. I{ distributions are being made or a plan is presented to creditors and voted upon, stakeholders should be able to
place a degree ol reliance in the claims bar process,

44 Stakcholders in this context can also include directors and officers, as it is not uncommon for debtor applicants
to propose a plan under the CCAA that compromises certain claims against directors and officers. In this context. the
provisions of s. 5.1 of the CCAA must be respected.

45 Inthe case of Timminco. there have been distributions to secured creditors which are not the subject of challenge.
The Class Action claim is subordinate in ranking to the claims of the secured creditors and has no impact on the
distributions made (o secured creditors. Further, there is no CCAA plan. There will be no compromise of clainis against
directors and officers. T aceept that at the outset of the CCAA proceedings there may very well have been an intention
on Lhe part of the debtor 1o formulate a CCAA plan and further, thal plan may have contemplated the compromise of
certaim claims against directors and officers, However, these plans did not come to fruition. What we arc left with is to
determine the consequence of failing to {ile a timely claim in these circumstances.

46 Inthe circumstances of this casc, i.¢., in the absence of a plan. the purpose of the claims bar procedure is questionable.
Specificaliy, in this casc. should the ciaims bar procedure be used to determine the Class Action?

47 Inmy view, it is not the function of the court on this motion to determine the merits of Mr. Pennyfecather's claim.
Rather, it is to detcrmine whether or not the claims-bar order operates as a bar to Mr. Pennyfeather being able to put
forth a claim. It does not act as such a bar.

48 Itscems tome that CCAA proceedings should not be used. in these circumstances, as a tool to bar Mr. Pennyfeather
from proceeding with the Class Action claim. In the absence of a CCAA proceeding, Mr. Pennyfeather would be in
position to move forward with the Class Action in the usual course. On a principled basis, a claims bar order in a
CCAA proceeding, where there will be no CCAA plan, should not be used in such a way as to defeat the claim of Mr.
Pennyfeather. The determination of the claim shouid be made on the merils in the proper forum. In these circumstances.
where there is no CCAA plau. the CCAA proceeding is, in my view, tot the proper forum,

49 Similar considerations apply to the Stay Order. With no prospect of a compromise or arrangement, and with the
sales process completed, there is no need to maintain the siatus quo Lo allow the debtar to focus and concentrate its
efforts on negotiating 1 comproaiise or arrangement. In this regard. the fact that neither Timminco nor the Monitor
take a positien on this motion or argue prejudice is instructive.

Applicability of Established Tests

34 Thelifling of' a stay is discretionary. In determining whether to lift the stay, the court should consider whether there
are sound reasans for doing so consistent with the objectives of the CCAA, including & consideration of (a) the balance of
convenience: (b the relative prejudice Lo the parties; and {¢) where relevant, the merits of the proposed aclion: Camvest
Globai Communications Corp.. Re, 2011 ONSC 2215, 75 C.B.R. (5th) 156 (Ont. 8.C1. {Commercial List]), at para. 27.

31 Counsel to Mr. Walsh submit that courts have historicatly considered the following actors in determining whejher
Lo exercise their discretion to consider elaims after the ciaims-bar date: {a) was the delay caused by inadvertence and, if
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s0, did the claimant act in good faith? (b) what is the effect of permitting the claim in terms of the existence and impact of
any relevant prejudice caused by the delay: () if relevant prejudice is found, can it be alleviated by attaching appropriate
condilions 1o an order permitting late filing? and (d) if relevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an arder permitting late filing?

52 These are factors that have been considered by the courts on namerous occasions (see, for example, Sito-Forest;
Sarmmti Atlax Inc.. Re{1998), 3 C.B.R_ (4th) 171 (Ont. Gen. Div, [Commercial List]), Blue Runge Resource Corp., Re, 2000
ABCA 285, 193 D L.R. (4th} 314 (Alla. C.A L}, leave (o appeal to $.C.C. refused. {8.C.C.): Canadian Red Cross Sociery ]
Société Canadienne de la Croix-Rouge, Re (2008), 48 C.B.R. (3th) 4t (Ont. 8.C.J.); and Tvorplane Corp. y. Cowntry Style
Really Lid. . {2004] 0.1, No. 2662 (Ont. 8.C.J. [Commercial List))).

53 However, it should be noted that all of these cases involved a CCAA Plan (hat was considered by creditors.
54 Inthe preseat circumstances, it seems to me there is an additional factor to take into account: there is no CCAA Plan.

55 I have noted above that certain delay can be attributed 1o the CCAA proceedings and the impact of Green v.
Canadian Imperial Bank of Commerce, 2014 ONCA 90 (Ont. C.A.), at the Court of Appeal. That is not a full answer
for the delay but a partial explanation.

56 The prejudice experienced by a director not having a final resolution to the proposed Class Action has to be weighed
as against the rights of the class action plaintiff to have this matter heard in court. To the extent that time constitutes a

degree of prejudice to the defendants. it can be alleviated by requiring the parties to agree upon a timetable to have this
matter addressed on a timely basis with case management.

57 1 have not addressed in great detail whether the CPO requires excluded claims to be filed. 1In my view, it is not
necessary Lo embark on an analysis of this issue. nor have T embarked on a review of the merits. Rather, the principtes
of equity and lairness diclale that the class action plaintiff can move forward with the claim. The cfaim may face many
hurdles, Some of these have been outlined in the factum submitted by counsel to Mr, Walsh, However, that does not
necessarily mean that the class action plaintiff should be disentitled from procecding.

58 Inthe resull. the motion of Mr. Pennyleather is granted and the stay is lifted so as to pernit Mr. Peanyfeather to
proceed with the Class Action. The CPO is modified so as to allow Mr. Pennyleather to file his claim.

Molion granied.
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