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Bankruptcy and insolvency --- Proposal- Con1panies' Creditors Arrangen1ent Act - Arrangcn1ents-Approval 

by court - Miscellaneous issues 

Releases - Parties \Vere financial institutions, dealers and notcholders in n1arkct for Asset Backed Con1111ercial Paper 

("ABCP")- Canadian ABCP 1narket experienced liquidity crisis- Plan ofC01npro1nisc and Arrangcn1ent ("Plan") \Vas 

--------------------···----- ·····------
l/h:stl;:r/;NexL CANADA Copyrighl (._'.Thomson Routers Cw1ada Lirnitod or its licensors (exc!ucJ1n9 individu<;I court docum1;nlsl. !111 rn.ira-; rr:s•:irved. 2 



ATB Financial v. Metcalfe & Mansfield Alternative ... , 2008 ONCA 587, 2008 ... 

2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698 ... 

put forward under Co1npanies' Creditors Arrange1nent Act ("CCAA")- Plan included releases for clain1s against banks 

and dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent n1isrepresentations clailns -

Noteholders voted in favour of Plan- Minority noteholders (11opponents11
) opposed Plan based on releases- Applicants' 

application for approval of Plan was granted - Opponents brought application for leave to appeal and appeal from that 

decision-Application granted; appeal dismissed-CCAA permits inclusion of third party releases in plan of con1pron1ise 
or arrange1nent to be sanctioned by court where those releases were reasonably connected to proposed restructuring -

It is implicit in language of CCAA that court has authority to sanction plans incorporating third-party releases that are 

reasonably related to proposed restructuring- CCAA is supporting framework for resolution of corporate insolvencies in 

public interest - Parties are entitled to put anything in Plan that could lawfully be incorporated into any contract - Plan 

of compromise or arrangement 1nay propose that creditors agree to co1npro1nise clailns against debtor and to release third 

parties, just as any debtor and creditor 1night agree to such terms in contract between the111 - Once statutory mechanism 

regarding voter approval and court sanctioning has been co1nplied with, plan beco1nes binding on all creditors. 

Bankruptcy and insolvency--- Practice and procedure in courts- Appeals -To Court of Appeal -Availability 

- Miscellaneous cases 

Leave to appeal - Parties were financial institutions, dealers and noteholders in 1narket for Asset Backed Con1mercial 

Paper ("ABCP")-Canadian ABCP market experienced liquidity erisis-Plan of Compromise and Arrangement ("Plan") 

was put forward under Co1npanies1 Creditors Arrange1nent Act ("CCAA ") - Plan included releases for clailns against 

banks and dealers in negligence, misrepresentation and fraud, with "carve out" allowing fraudulent 111isrepresentations 

clain1s - Noteholders voted in favour of Plan - Minority noteholders ("opponents") opposed Plan based on releases -

Applicants' application for approval of Plan was granted -Opponents brought application for leave to appeal and appeal 

from that decision -Application granted; appeal dismissed - Criteria for granting leave to appeal in CCAA proceedings 

was met - Proposed appeal raised issues of considerable importance to restructuring proceedings under CCAA Canada

wide - These were serious and arguable grounds of appeal and appeal would not unduly delay progress of proceedings. 
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Con1panies' Creditors Arrange1nenl Act, R.S.C. 1985, c. C-36 

Generally - referred to 
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Words and phrases considered: 

arrangement 

uArrangcment" is broader than "co1npro1nisc" and would appear to include any scheme for reorganizing the affairs of the 

debtor. 

APPEAL by opponents ofcreditor-initiated plan from judgment reported at A TB Financial v. Metcalfe & Mansfield Alternative 

Investments II Corp. (2008), 2008 CarswellOnt 3523, 43 C.B.R. (5th) 269, 47 B.L.R. (4th) 74 (Ont. S.C.J. [Commercial List]), 

granting application for approval of plan. 

R.A. Blair J.A.: 

A. Introduction 

In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed Co1n1nercial Paper ("ABCP 11
). 

The crisis was triggered by a loss of confidence an1ongst investors ste1nn1ing fro1n the news of widespread defaults on U.S. 

sub-prilne 1nortgages. The loss of confidence placed the Canadian financial market at risk generally and was reflective of an 

econo1nic volatility worldwide. 

2 By agree1nent a1nongst the n1ajor Canadian participants, the $32 billion Canadian n1arket in third-party ABCP was 

frozen on August 13, 2007 pend~ng an atte1npt to resolve the crisis through a restructuring of that n1arket. The Pan-Canadian 

Investors Com1nittee, chaired by Purdy Cra\vford, C.C., Q.C., was fonned and ultin1ately put forward the creditor-initiated 

Plan of Con1pron1ise and Arrange1nent that fonns the subject-matter of these proceedings. The Plan was sanctioned by Colin 

L. Campbell J. on June 5, 2008. 

3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal fro1n that decision. They raise 

an in1portant point regarding the pennissible scope of a restructuring under the Co111panies 1 Creditors Arra11ge111ent Act, R.S.C. 

1985, c. C-36 as an1ended ("CCAA"): can the court sanction a Plan that calls for creditors to provide releases to third parties 

who are then1selves solvent and not creditors of the debtor con1pany? They also argue that, if the answer to this question is yes, 

the application judge erred in holding that this Plan, \Vi th its particular releases (\vhich bar son1e clain1s even in fraud), \Vas fair 

and reasonable and therefore in sanctioning it under the CCAA. 

Leave to Appeal 
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4 Because of the particular circun1stances and urgency of these proceedings, the court agreed to collapse an oral hearing 

for leave to appeal with the hearing of the appeal itself. At the outset of argu1nent we encouraged counsel to con1bine their 

sub1nissions on both 1natters. 

5 The proposed appeal raises issues of considerable ilnportance to restructuring proceedings under the CCAA Canada-wide. 

There are serious and arguable grounds of appeal and - given the expedited time-table - the appeal will not unduly delay the 

progress of the proceedings. I an1 satisfied that the criteria for granting leave to appeal in CCAA proceedings, set out in such 

cases as Cineplex Odeon Corp., Re (2001 ), 24 C.B.R. (4th) 201 (Ont. C.A.), and Country Style Food Services Inc., Re (2002), 

158 0.A.C. 30 (Ont. C.A. [Jn Chambers]), are met. I would grant leave to appeal. 

Appeal 

6 For the reasons that follow, however, I would dis1niss the appeal. 

B. Facts 

The Parties 

7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on the basis that it requires them to 

grant releases to third party financial institutions against whon1 they say they have claitns for relief arising out of their purchase 

of ABCP Notes. An1ongst the1n are an airline, a tour operator, a mining company, a wireless provider, a pharn1aceuticals retailer, 

and several holding co111panies and energy companies. 

8 Each of the appellants has large sums invested in ABCP-in some cases, hundreds of millions of dollars. Nonetheless, the 

collective holdings of the appellants- slightly over $1 billion- represent only a small fraction of the more than $32 billion 

of ABCP involved in the restructuring. 

9 The lead respondent is the Pan-Canadian Investors Committee which was responsible for the creation and negotiation of 

the Plan on behalf of the creditors. Other respondents include various major international financial institutions, the five largest 

Canadian banks, several trust con1panies, and son1e s1naller holders of ABCP product. They participated in the niarket in a 

number of different ways. 

The ABCP Market 

10 Asset Backed Con11nercial Paper is a sophisticated and hitherto well-accepted financial instrun1ent. It is primarily a forn1 

of short-tern1 investn1ent - usually 30 to 90 days- typically with a low interest yield only slightly better than that available 

through other short-term paper fron1 a governn1ent or bank. It is said to be "asset backed" because the cash that is used to 

purchase an ABCP Note is converted into a portfolio of financial assets or other asset interests that in turn provide security 

for the repay1nent of the notes. 

11 ABCP was often presented by those selling it as a safe investment, so1newhat like a guaranteed investn1cnt certificate. 

12 The Canadian 1narket for ABCP is significant and ad1ninistratively co1nplex. As of August 2007, investors had placed over 

$116 billion in Canadian ABCP. Investors range fro111 individual pensioners to large institutional bodies. On the selling and 

distribution end, nun1erous players arc involved, including chartered banks, investn1cnt houses and other financial institutions. 

Saine of these players participated in 1nultiple ways. The Plan in this proceeding relates to approxi1nately $32 billion ofnon

bank sponsored ABCP the restructuring of,vhich is considered essential to the preservation of the Canadian ABCP 1narket. 

13 As I understand it, prior to August 2007 \Vhcn it \Vas frozen, the ABCP 1narket worked as follo\vs. 
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14 Various corporations (the "Sponsors") would arrange for entities they control (11 Conduits11
) to 1nake ABCP Notes available 

to be sold to investors through "Dealers 11 (banks and other investn1ent dealers). Typically, ABCP was issued by series and 

son1etimes by classes within a series. 

15 The cash fro1n the purchase of the ABCP Notes was used to purchase assets which were held by trustees of the Conduits 

C'Jssuer Trustees 11
) and which stood as security for repay1nent of the notes. Financial institutions that sold or provided the 

Conduits with the assets that secured the ABCP are known as 11Asset Providers". To help ensure that investors would be able to 

redee1n their notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the demands of maturing 

ABCP Notes in certain circu1nstances. Most Asset Providers were also Liquidity Providers. Many of these banks and financial 

institutions were also holders of ABCP Notes ("Noteholders"). The Asset and Liquidity Providers held first charges on the assets. 

16 When the nlarket was working well, cash fron1 the purchase of new ABCP Notes was also used to pay off maturing ABCP 

Notes; alternatively, Noteholders si1nply rolled their 1naturing notes over into new ones. As I will explain, however, there was 

a potential underlying prcdica1nent with this scheme. 

The Liq11idity Crisis 

17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied and con1plex. They were generally 

long-tenn assets such as residential 1nortgages, credit card receivables, auto loans, cash collateralized debt obligations and 

derivative invcstn1ents such as credit default swaps. Their particular characteristics do not 1natter for the purpose of this appeal, 

but they shared a con11non feature that proved to be the Achilles heel of the ABCP 1narket: because of their long-tenn nature 

there was an inherent tin1ing 111is1natch between the cash they generated and the cash needed to repay maturing ABCP Notes. 

18 When uncertainty began to spread Jhrough the ABCP markeiplace in the summer of 2007, investors stopped buying 

the ABCP product and existing Noteholders ceased to roll over their maturing notes. There was no cash to redeen1 those 

notes. Although calls were made on the Liquidity Providers for payment, most of the Liquidity Providers declined to fund the 

rede111ption of the notes, arguing that the conditions for liquidity funding had not been met in the circun1stances. Hence the 
111iquidity crisis11 in the ABCP market. 

19 The crisis was fuelled largely by a lack of transparency in the ABCP sche111e. Investors could not tell what assets were 

backing their notes - partly because the ABCP Notes were often sold before or at the same tin1e as the assets backing them 

were acquired; partly because of the sheer con1plexity of certain of the underlying assets; and partly because of assertions 

of confidentiality by those involved with the assets. As fears arising from the spreading U.S. sub-prin1e 1nortgage crisis 

nlushroomed, investors beca1ne increasingly concerned that their ABCP Notes may be supported by those cru1nbling assets. 

For the reasons outlined above, however, they were unable to redeen1 their maturing ABCP Notes. 

The Montreal Protocol 

20 The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed prices. But it did not. During 

the week of August 13, 2007, the ABCP nlarket in Canada froze - the result of a standstill arrangen1ent orchestrated on the 

heels of the crisis by nun1erous 1narkct participants, including Asset Providers, Liquidity Providers, Noteholders and other 

financial industry representatives. Under the standstill agreen1ent- known as the Montreal Protocol - the parties con1111itted 

to restructuring the ABCP n1arket with a view, as nluch as possible, to preserving the value of the assets and of the notes. 

21 The work of i1nplen1enting the restructuring fell to the Pan-Canadian Investors Co1nn1ittee, an applicant in the proceeding 

and respondent in the appeal. The Co1111nittee is con1posed of 17 financial and investlnent institutions, including chartered 

banks, credit unions, a pension board, a Crown corporation, and a university board of governors. All 17 111en1bers are the111selves 

Noteholdcrs; three of thcn1 also participated in the ABCP 1narket in other capacities as well. Bct\vccn thcn1, they hold about 

two thirds of the S32 billion of ABCP sought to be restructured in these proceedings. 
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22 Mr. Crawford was na1ned the Comn1ittee's chair. He thus had a unique vantage point on the work of the Co111mittee and 

the restructuring process as a whole. His lengthy affidavit strongly infonned the application judge's understanding of the factual 

context, and our own. J-Ie was not cross-exa1nined and his evidence is unchallenged. 

23 Beginning in Septen1ber 2007, the Co1nn1ittee worked to craft a plan that would preserve the value of the notes and assets, 

satisfy the various stakeholders to the extent possible, and restore confidence in an important segn1ent of the Canadian financial 

marketplace. In March 2008, it and the other applicants sought CCAA protection for the ABCP debtors and the approval of a 

Plan that had been pre-negotiated with son1e, but not all, of those affected by the misfortunes in the Canadian ABCP 1narket. 

The Plan 

a) Plan Overview 

24 Although the ABCP market involves many different players and kinds of assets, each with their own challenges, the 

co1nn1ittce opted for a single plan. In Mr. Crawford's words, "all of the ABCP suffers fro1n con1mon problen1s that are best 

addressed by a con1n1on solution." The Plan the Co1nn1ittee developed is highly complex and involves n1any parties. In its 

essence, the Plan would convert the Noteholders' paper- which has been frozen and therefore effectively worthless for 1nany 

months- into new, long-tenn notes that would trade freely, but with a discounted face value. The hope is that a strong seconda1y 

inarket for the notes will emerge in the long run. 

25 The Plan ain1s to in1prove transparency by providing investors with detailed infonnation about the assets supporting their 

ABCP Notes. It also addresses the tilning 1nis1natch between the notes and the assets by adjusting the n1aturity provisions and 

interest rates on the new notes. Further, the Plan adjusts some of the underlying credit default swap contracts by increasing the 

thresholds for default triggering events; in this way, the likelihood ofa forced liquidation flowing from the credit default swap 

holder's prior security is reduced and, in turn, the risk for ABCP investors is decreased. 

26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two master asset vehicles (MAY! 

and MA V2). The pooling is designed to increase the collateral available and thus make the notes 1nore secure. 

27 The Plan does not apply to investors holding less than $1 million of notes. However, certain Dealers have agreed to buy 

the ABCP of those of their custo1ners holding less than the $I-million threshold, and to extend financial assistance to these 

custon1ers. Principal a1nong these Dealers are National Bank and Canaccord, two of the respondent financial institutions the 

appellants n1ost object to releasing. The application judge found that these develop1nents appeared to be designed to secure 

votes in favour of the Plan by various Noteholders, and were apparently successful in doing so. If the Plan is approved, they 

also provide considerable relief to the 1nany s1nall investors who find themselves unwittingly caught in the ABDP collapse. 

b) The Releases 

28 This appeal focuses on one specific aspect of the Plan: the co1nprehensive series of releases of third parties provided 

for in Article l 0. 

29 The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Issuer Trustees, Liquidity 

Providers, and other n1arkct participants - in Mr. Crawford's words, "virtually all participants in the Canadian ABCP 1narket" 

- fron1 any liability associated with ABCP, with the exception of certain narrow clai111s relating to fraud. For instance, under 

the Plan as approved, creditors \Viii have to give up their clain1s against the Dealers who sold the1n their ABCP Notes, including 

challenges to the \Vay the Dealers characterized the ABCP and provided (or did not provide) inforn1ation about the ABCP. The 

clain1s against the proposed defendants arc n1ainly in tort: negligence, 1nisrepresentation, negligent 1nisreprcscntation, failure 

to act prudently as a dealer/advisor, acting in conflict of interest, and in a few cases fraud or potential fraud. There arc also 

allegations of breach of fiducia1y duty and clai1ns for other equitable relief. 

30 The application judge found that, in general, the clain1s for dan1ages include the face value of the Notes, plus interest 

and additional penalties and dmnagcs. 
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31 The releases, in effect, are part ofa quid pro quo. Generally speaking, they are designed to coinpensate various participants 

in the 1narket for the contributions they would make to the restructuring. Those contributions under the Plan include the 

requirc1ncnts that: 

a) Asset Providers assume an increased risk in their credit default swap contracts, disclose certain proprietary 

information in relation to the assets, and provide below-cost financing for 1nargin funding facilities that are designed 

to 111ake the notes more secure; 

b) Sponsors - who in addition have cooperated with the Investors1 Corn1nittee throughout the process, including by 

sharing certain proprietary inforn1ation - give up their existing contracts; 

c) The Canadian banks provide below-cost financing for the 1nargin funding facility and, 

d) Other parties 1nake other contributions under the Plan. 

32 According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key participants, whose 

participation is vital to the restructuring, have made comprehensive releases a condition for their participation. 11 

The CCAA Proceed;ngs to Dale 

33 On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA staying any proceedings relating 

to the ABCP crisis and providing for a meeting of the Noteholders to vote on the proposed Plan. The 1neeting was held on 

April 25th. The vote was overwheln1ingly in support of the Plan- 96% of the Noteholders voted in favour. At the instance 

of certain Noteholders, and as requested by the application judge (who has supervised the proceedings fron1 the outset), the 

Monitor broke down the voting results according to those Noteholders who had worked on or with the Investors' Com1nittee to 

develop the Plan and those Noteholders who had not. Re-calculated on this basis the results ren1ained fin11ly in favour of the 

proposed Plan-99% of those connected with the development of the Plan voted positively, as did 80% of those Noteholders 

who had not been involved in its forn1ulation. 

34 The vote thus provided the Plan with the "double majority11 approval - a majority of creditors representing two-thirds 

in value of the clain1s - required under s. 6 of the CCAA. 

35 Following the successful vote, the applicants sought court approval of the Plan under s. 6. Hearings were held on May 12 
and 13. On May 16, the application judge issued a brief endorse1uent in which he concluded that he did not have sufficient facts 

to decide whether all the releases proposed in the Plan were authorized by the CCAA. While the application judge was prepared 

to approve the releases of negligence claiius, he was not prepared at that point to sanction the release of fraud claims. Noting the 

urgency of the situation and the serious consequences that would result from the Plan's failure, the application judge nevertheless 

directed the parties back to the bargaining table to try to work out a claims process for addressing legiti111ate clain1s of fraud. 

36 The result of this renegotiation was a "fraud carve-out11 
- an a1nend1nent to the Plan excluding certain fraud claiins 

fro1n the Plan's releases. The carve-out did not encon1pass all possible clain1s of fraud, however. It \Vas li111ited in three key 

respects. First, it applied only to clai1ns against ABCP Dealers. Secondly, it applied only to cases involving an express fraudulent 

n1isrcpresentation 111ade with the intention to induce purchase and in circun1stances \Vhere the person niaking the representation 

knew it to be false. Thirdly, the carve-out li1uited available da1uages to the value of the notes, 1ninus any funds distributed as 

part of the Plan. The appellants argue vigorously that such a li1nited release respecting fraud clai111s is unacceptable and should 

not have been sanctioned by the application judge. 

37 A second sanction hearing - this tin1e involving the a1nended Plan (with the fraud carve~out) - \vas held on June 

3, 2008. T\VO days later. Can1pbell J. released his reasons for decision, approving and sanctioning the Plan on the basis both 

that he had jurisdiction to sanction a Plan calling for third-party releases and that the Plan including the third-party releases 

in question here \Vas fair and reasonable. 
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38 The appellants attack both of these detenninations. 

C. La\v and Analysis 

39 There are two principal questions for deten11ination on this appeal: 

1) As a matter of Jaw, may a CCAA plan contain a release of clai1ns against anyone other than the debtor co1npany 
or its directors? 

2) If the answer to that question is yes, did the application judge err in the exercise of his discretion to sanction the 

Plan as fair and reasonable given the nature of the releases called for under it? 

(1) Legal Authority for the Releases 

40 The standard of review on this first issue-whether, as a matter of law, a CCAA plan may contain third-party releases 

- is correctness. 

41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to sanction a plan that imposes 

an obligation on creditors to give releases to third parties other than the directors of the debtor co1npany. 1 The requirement 

that objecting creditors release claiins against third parties is illegal, they contend, because: 

a) on a proper interpretation, the CCAA docs not pern1it such releases; 

b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent jurisdiction to create such authority 

because to do so would be contrary to the principle that Parliament did not intend to interfere with private property 

rights or rights of action in the absence of clear statutory language to that effect; 

c) the releases constitute an unconstitutional confiscation of private property that is within the exclusive domain of 

the provinces under s. 92 of the Constitution Act, 1867; 

d) the releases are invalid under Quebec rules of public order; and because 

e) the prevailing jurisprudence supports these conclusions. 

42 I would not give effect to any of these sub1nissions. 

Interpretation, "Gap Filling 11 and Inherent Jurisdiction 

43 On a proper interpretation, in 1uy view, the CCAA pern1its the inclusion of third party releases in a plan ofcon1pron1ise 

or a1Tangen1ent to be sanctioned by the court where those releases arc reasonably connected to the proposed restructuring. I an1 

led to this conclusion by a con1bination of (a) the open-ended, flexible character of the CCAA itself, (b) the broad nature of 

the tenn "con1pron1ise or arrangen1ent" as used in the Act, and (c) the express statutory effect of the "double-1najority11 vote 

and court sanction which render the plan binding on a// creditors, including those unwilling to accept certain portions of it. The 

first of these signals a flexible approach to the application of the Act in new and evolving situations, an active judicial role in 

its application and interpretation, and a liberal approach to that interpretation. The second provides the entrCe to negotiations 

between the parties affected in the restructuring and furnishes the1n with the ability to apply the broad scope of their ingenuity 

in fashioning the proposal. The latter afford necessary protection to un\villing creditors who 111ay be deprived of certain of their 

civil and property rights as a result of the process. 

44 The CCAA is skeletal in nature. It does not contain a co1nprehensive code that lays out all that is pcnnitted or barred. 

Judges n1ust therefore play a role in fleshing out the details of the statutory schcn1c. The scope of the Act and the po\vcrs of the 

court under it are not lin1itless. It is beyond controversy, however, that the CCAA is re1ncdial legislation to be liberally construed 

in accordance \Vith the n1odern purposive approach to statutory interpretation. It is designed to be a flexible instn11ncnt and it 
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is that very flexibility which gives the Act its efficacy: Canadian Red Cross Society I Socir!te Canadienne de la Croix-Rouge, 

Re ( 1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]). As Farley J. noted in Dy/ex Ltd., Re (1995), 31 C.B.R. (3d) 

106 (Ont. Gen. Div. [Commercial List]), at 111, "[t]he history ofCCAA law has been an evolution of judicial interpretation." 

45 Much has been said, however, about the "evolution of judicial interpretation" and there is so1ne controversy over both 

the source and scope of that authority. Is the source of the court's authority statutory, discerned solely through application of 

the principles of statutory interpretation, for exa1nple? Or does it rest in the court's ability to "fill in the gaps" in legislation? 

Or in the court's inherent jurisdiction? 

46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr. Janis Sarra in their publication 
11 Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent 

Jurisdiction in Insolvency Matters, 11 2 and there was considerable argu1nent on these issues before the application judge and 

before us. While I generally agree with the authors' suggestion that the courts should adopt a hierarchical approach in their 

resort to these interpretive tools - statutory interpretation, gap-filling, discretion and inherent jurisdiction -it is not necessary 

in my view to go beyond the general principles of statutory interpretation to resolve the issues on this appeal. Because I am 

satisfied that it is in1plicit in the language of the CCAA itself that the court has authority to sanction plans incorporating third

party releases that are reasonably related to the proposed restructuring, there is no "gap-filling" to be done and no need to fall 

back on inherent jurisdiction. In this respect, I take a so1newhat different approach than the application judge did. 

47 The Supreme Court of Canada has affinned generally - and in the insolvency context particularly - that re1nedial 

statutes are to be interpreted liberally and in accordance with Professor Driedger's nlodern principle of statutory interpretation. 

Driedger advocated that 11the words of an Act are to be read in their entire context and in their gran1matical and ordinary sense 

harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament": Rizzo & Rizzo Shoes Ltd., 
Re, [1998] l S.C.R. 27 (S.C.C.) at para. 21, quoting E.A. Driedger, Construction of Statutes, 2nd ed. (Toronto: Butterworths, 

1983); Bell Express Vu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at para. 26. 

48 More broadly, I believe that the proper approach to the judicial interpretation and application of statutes - particularly 

those like the CCAA that are skeletal in nature- is succinctly and accurately sum1narized by Jackson and Sarra in their recent 

article, supra, at p. 56: 

The exercise of a statutory authority requires the statute to be construed. The plain 1neaning or textualist approach has 

given way to a search for the object and goals of the statute and the intentionalist approach. This latter approach makes 

use of the purposive approach and the mischief rule, including its codification under interpretation statutes that every 

enactment is deen1ed re1nedial, and is to be given such fair, large and liberal construction and interpretation as best ensures 

the attain1nent of its objects. This latter approach advocates reading the statute as a whole and being n1indful ofDriedger's 

"one principle", that the words of the Act are to be read in their entire context, in their gran1111atical and ordinary sense 

harmoniously with the schen1e of the Act, the object of the Act, and the intention of Parliament. It is important that courts 

first interpret the statute before them and exercise their authority pursuant to the statute, before reaching for other tools 

in the judicial toolbox. Statutory interpretation using the principles articulated above leaves roo111 for gap-filling in the 

con11non law provinces and a consideration of purpose in Quebec as a 1nanifcstation of the judge's overall task of statutory 

interpretation. Finally, the jurisprudence in relation to statutory interpretation dcn1onstrates the fluidity inherent in the 

judge's task in seeking the objects of the statute and the intention of the legislature. 

49 I adopt these principles. 

50 The re111edial purpose of the CCAA - as its title affirn1s - is to facilitate co1npron1ises or arrange1nents between an 

insolvent debtor co111pany and its creditors. ln Hongkong Bank of.Canada v. Chej"Ready Foods Ltd. ( 1990), 4 C.B.R. (3d) 311 

(B.C. C.A.) at 318, Gibbs J.A. sun1111arized very concisely the purpose, object and schc1ne of the Act: 

Aln1ost inevitably, liquidation destroyed the shareholders' invcstincnt, yielded little by \Vay ofrecovc1y to the creditors, 

and exacerbated the social evil of devastating levels of unc111ployn1cnt. The govcrn1nent of the day sought, through the 
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C.C.A.A., to create a regilne whereby the principals of the company and the creditors could be brought together under 

the supervision of the court to atten1pt a reorganization or con1promise or arrangen1ent under which the company could 

continue in business. 

51 The CCAA was enacted in 1933 and was necessary - as the then Secretary of State noted in introducing the Bill 

on First Reading- "because of the prevailing co1n1nercial and industrial depression 11 and the need to alleviate the effects of 

business bankruptcies in that context: see the staten1ent of the Hon. C.H. Cahan, Secretary of State, House o/Co1n1nons Debates 

(Hansard) (April 20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs J.A. described as "the 

social evil of devastating levels of unen1ployment11
• Since then, courts have recognized that the Act has a broader dimension 

than simply the direct relations between the debtor con1pany and its creditors and that this broader public dimension must 

be weighed in the balance together with the interests of those 1nost directly affected: see, for example, Nova Metal Products 

Inc. v. Comiskey (Trustee of) (1990), I O.R. (3d) 289 (Ont. C.A.), per Doherty J.A. in dissent; Skydome Corp., Re (1998), 16 

C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range Mining Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. 

[Commercial List]). 

52 In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp. 306-307: 

... [T]he Act was designed to serve a "broad constituency of investors, creditors and en1ployees11
• 
3 Because of that 11broad 

constituency" the court 1nust, when considering applications brought under the Act, have regard not only to the individuals 

and organizations directly affected by the application, but also to the ivider public interest. [Emphasis added.] 

Application of the Principles of Interpretation 

53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and objects is apt in this case. As 

the application judge pointed out, the restructuring underpins the financial viability of the Canadian ABCP market itself. 

54 The appellants argue that the application judge erred in taking this approach and in treating the Plan and the proceedings 

as an attempt to restructure a financial 1narket (the ABCP market) rather than simply the affairs between the debtor corporations 

who caused the ABCP Notes to be issued and their creditors. The Act is designed, they say, only to effect reorganizations 

between a corporate debtor and its creditors and not to atte1npt to restructure entire marketplaces. 

55 This perspective is flawed in at least two respects, however, in 1ny opinion. First, it reflects a view of the purpose and objects 

of the CCAA that is too narrow. Secondly, it overlooks the reality of the ABCP n1arketplace and the context of the restructuring 

in question here. It 1nay be true that, in their capacity as ABCP Dealers, the releasee financial institutions are 11third-parties11 to 

the restructuring in the sense that they are not creditors of the debtor corporations. However, in their capacities as Asset Providers 

and Liquidity Providers, they are not only creditors but they are prior secured creditors to the Noteholders. Furthermore- as the 

application judge found - in these latter capacities they are 111aking significant contributions to the restructuring by "foregoing 

ii11mediate rights to assets and ... providing real and tangible input for the preservation and cnhancen1ent of the Notes11 (para. 

76). In this context, therefore, the application judge's rc111ark at para. 50 that the restructuring 11 involves the commit111ent and 

participation of all parties" in the ABCP n1arket 111akcs sense, as do his earlier co1nn1ents at paras. 48-49: 

Given the nature of the ABCP 1narket and all of its participants, it is n1orc appropriate to consider all Noteholders as 

clain1ants and the object of the Plan to restore liquidity to the assets being the Notes then1selves. The restoration of the 

liquidity of the 1narket necessitates the participation (including 111ore tangible contribution by 1nany) of all Noteholders. 

In these circu111stances, ii fa· unduly lechnical lo classifY the Issuer Trustees as debtors and the clailns oj'the Noteholders as 

behveen 1hen1selves and others as being those o.lthird party creditors, although I recognize that the restructuring structure 

of the CCAA requires the corporations as the vehicles for restructuring. [En1phasis added.] 

56 The application judge did observe that "[t]hc insolvency is of the ABCP 1narkct itself, the restructuring is that of the 

1narkct for such paper ... " (para. 50). He did so, ho\vcvcr, to point out the uniqueness of the Plan before hin1 and its industry

wide significance and not to suggest that he need have no regard to the provisions of the CCAA per111itting a restructuring 
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as between debtor and creditors. His focus was on the effect of the restructuring, a perfectly pennissible perspective, given 

the broad purpose and objects of the Act. This is apparent fro111 his later references. For example, in balancing the argu1nents 

against approving releases that 1night include aspects of fraud, he responded that "what is at issue is a liquidity crisis that affects 

the ABCP n1arket in Canada" (para. 125). In addition, in his reasoning on the fair-and-reasonable issue, he stated at para. 142: 

"Apart fro1n the Plan itself, there is a need to restore confidence in the financial syste1n in Canada and this Plan is a legitilnate 

use of the CCAA to acco1nplish that goal." 

57 I agree. I see no error on the part of the application judge in approaching the fairness assessment or the interpretation 

issue with these considerations in mind. They provide the context in which the purpose, objects and scheme of the CCAA are 

to be considered. 

The Statutory Wording 

58 Keeping in n1ind the interpretive principles outlined above, I turn now to a consideration of the provisions of the CCAA. 

Where in the words of the statute is the court clothed with authority to approve a plan incorporating a require1nent for third

party releases? As sum1narized earlier, the answer to that question, in my view, is to be found in: 

a) the skeletal nature of the CCAA; 

b) Parlian1ent's reliance upon the broad notions of 11co1npro1nise11 and "arrangement11 to establish the framework within 

which the parties 1nay work to put forward a restructuring plan; and in 

c) the creation of the statutory 1nechanis1n binding all creditors in classes to the compromise or arrangement once it 

has surpassed the high "double 1najority" voting threshold and obtained court sanction as "fair and reasonable11
• 

Therein lies the expression of Parliament's intention to permit the parties to negotiate and vote on, and the court to sanction, 

third-party releases relating to a restructuring. 

59 Sections 4 and 6 of the CCAA state: 

4. Where a con1promise or an arrangen1ent is proposed between a debtor company and its unsecured creditors or any 

class of then1, the court 1nay, on the application in a su1nn1ary way of the company, of any such creditor or of the trustee 

in bankruptcy or liquidator of the con1pany, order a 1neeting of the creditors or class of creditors, and, if the court so 

detern1ines, of the shareholders of the co1npany, to be sum1noned in such manner as the court directs. 

6. Where a 111ajority in nun1ber representing two-thirds in value of the creditors, or class of creditors, as the case 1nay be, 

present and voting either in person or by proxy at the meeting or 1neetings thereof respectively held pursuant to sections 4 

and 5, or either of those sections, agree to any con1pro1nise or arrange1nent either as proposed or as altered or n1odified at 

the n1eeting or 1neetings, the eo1npron1isc or arrangen1ent 1nay be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case 1nay be, and on any trustee for any such class of creditors, 

whether secured or unsecured, as the case 1nay be, and on the co111pany; and 

(b) in the case of a con1pany that has n1adc an authorized assign111ent or against which a bankruptcy order has been 

1nade under the BankrupllJ' and Jnso/venlJ' Act or is in the course of being wound up under the Winding-up and 

Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the con1pany. 

Con1pron1ise or Arrangement 

60 While there 111ay be little practical distinction between "co1npro111ise" and "arrange111ent" in 111any respects, the two are not 

necessarily the saine. "Arrangen1cnt" is broader than "con1pron1isc" and would appear to include any sche111c for reorganizing 

the affairs of the debtor: Hou Iden & Mora\vetz, Bankruptl~V and lnsolve11r_:v La1F of.Canada, loose-leaf, 3rd ed., vol. 4 (Toronto: 

Tho1nson Cars\vell) at I OA-12.2, N§ I 0. It has been said to be "a ve1y \vidc and indefinite [word]": Rej'erence re Reji111d o.fD11es 
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Paid under s.47 (/) a/Timber Regulations in the Westem Provinces, [1935] A.C. 184 (Canada P.C.) at 197, affinning S.C.C. 

[1933] S.C.R. 616 (S.C.C.). See also, Guardian Assurance Co., Re, [1917] I Ch. 431 (Eng. C.A.) at 448, 450; T&N Ltd., Re 

(2006), [2007] I All E.R. 851 (Eng. Ch. Div.). 

61 The CCAA is a sketch, an outline, a supporting fra1nework for the resolution of corporate insolvencies in the public 

interest. Parlia1nent wisely avoided atte1npting to anticipate the 1nyriad of business deals that could evolve fro1n the fertile and 

creative n1inds of negotiators restructuring their financial affairs. It left the shape and details of those deals to be worked out 

within the framework of the co1nprehensive and flexible concepts ofa 11 compromise" and "arrangement." I see no reason why 

a release in favour of a third party, negotiated as part of a package between a debtor and creditor and reasonably relating to the 

proposed restruchlfing cannot fall within that fran1ework. 

62 A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the 11BIA 11
) is a contract: E1nployers 1 LiabUity 

Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] I S.C.R. 230 (S.C.C.) at 239; Society a/Composers, Authors & Music 

Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688 (Ont. C.A.) at para. 11. Jn my view, a compromise or arrangement 

under the CCAA is directly analogous to a proposal for these purposes, and therefore is to be treated as a contract between the 

debtor and its creditors. Consequently, parties are entitled to put anything into such a plan that could lawfully be incorporated 

into any contract. See Air Canada, Re (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List]) at para. 6; Olympia & York 

Developments Ltd. v. Royal Trnst Co. ( 1993), 12 O.R. (3d) 500 (Ont. Gen. Div.) at 518. 

63 There is nothing to prevent a debtor and a creditor frotn including in a contract between them a term providing that the 

creditor release a third party. The tcrn1 is binding as between the debtor and creditor. In the CCAA context, therefore, a plan 

of compro1nise or arrangen1ent 1nay propose that creditors agree to compro1nise clain1s against the debtor and to release third 

parties, just as any debtor and creditor might agree to such a tenn in a contract between the1n. Once the statutory 1nechanis1n 

regarding voter approval and court sanctioning has been complied with, the plan - including the provision for releases -

becomes binding on all creditors (including the dissenting 111inority). 

64 T&N Ltd., Re, supra, is instructive in this regard. It is a rare example ofa court focussing on and examining the 1neaning 

and breadth of the tenn "an·angcn1ent". T &N and its associated companies were engaged in the manufacture, distribution and 

sale of asbestos-containing products. They became the subject of 111any claims by former employees, who had been exposed 

to asbestos dust in the course of their en1ployment, and their dependents. The T &N companies applied for protection under 

s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the scheme ofthc CCAA - including the concepts 

of co1npron1ise or arrangement. 4 

65 T&N carried en1ployers1 liability insurance. However, the e1nployers' liability insurers (the "EL insurers") denied 

coverage. This issue was litigated and ultin1ately resolved through the establishn1ent of a tnulti-1nillion pound fund against which 

the en1ployees and their dependants (the "EL clai1nants") would assert their clain1s. In return, T &N's former en1ployecs and 

dependants (the "EL clain1ants") agreed to forego any further clai1ns against the EL insurers. This settlen1ent was incorporated 

into the plan of con1pron1isc and arrangement between the T &N con1panies and the EL clailnants that was voted on and put 

forward for court sanction. 

66 Certain creditors argued that the court could not sanction the plan because it did not constitute a 11 con1pron1ise or 

arrange1nent" between T &N and the EL clai1nants since it did not purport to affect rights as between then1 but only the EL 

clai1nants' rights against the EL insurers. The Court rejected this argun1ent. Richards J. adopted previous jurisprudence - cited 

earlier in these reasons- to the effect that the word "arrangen1cnt" has a very broad 1neaning and that, while both a con1pro111ise 

and an arrangen1ent involve son1c "give and take", an arrangen1cnt need not involve a con1pro1nise or be confined to a case 

of dispute or difficulty (paras. 46-51 ). l-Ie referred to what would be the equivalent of a solvent a1Tangc1nent under Canadian 

corporate legislation as an exan1ple. 5 Finally, he pointed out that the con1pron1iscd rights of the EL clai1nants against the EL 

insurers were not unconnected \Vi th the EL clai111ants' rights against the T &N co1npanies; the schen1e of arrangetncnt involving 

the EL insurers \Vas "an integral part of a single proposal affecting all the parties" (para. 52). He concluded his reasoning \Vith 

these observations (para. 53): 

VVestlav;Next. CANA.DA CorJV11gi1! '.? T11orn',on Reuters Canad<; L1rniwd or its l1cem,ors !,'Jxc!urling individuo;I court docurnenls). All riqhts !{~served. 
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In 1ny judgn1ent it is not a necessary element of an arrangement for the purposes of s 425 of the 1985 Act that it should 

alter the rights existing between the co1npany and the creditors or 1ne1nbcrs with whom it is made. No doubt in 111ost 
cases it will alter those rights. But, provided that the context and content of the sche1ne arc such as properly to constitute 

an arrangement between the con1pany and the members or creditors concerned, it will fall within s 425. It is ... neither 

necessary nor desirable to atte1npt a definition of arrange1nent. The legislature has not done so. To insist on an alteration of 

rights, or a termination of rights as in the case of schemes to effect takeovers or 1nergers, is to in1pose a restriction which is 

neither warranted by the statutory language nor justified by the courts' approach over 1nany years to give the term its widest 

1neaning. Nor is an arrange1nent necessarily outside the section, because its effect is to alter the rights of creditors against 

another party or because such alteration could be achieved by a sche1ne of arrange1nent ivith that party. [En1phasis added.] 

67 I find Richard J .'s analysis helpful and persuasive. In effect, the claimants in T &N were being asked to release their claiins 

against the EL insurers in exchange for a call on the fund. Here, the appellants are being required to release their claiins against 

certain financial third parties in exchange for what is anticipated to be an improved position for all ABCP Noteholders, ste1n1ning 

from the contributions the financial third parties are 1naking to the ABCP restructuring. The situations arc quite con1parable. 

The Binding Mechanism 

68 Parliainent's reliance on the expansive tern1s 11co111pro1nise" or 11arrangen1ent11 does not stand alone, however. Effective 

insolvency restructurings would not be possible without a statutory 1nechanis1n to bind an unwilling 111inority of creditors. 

Unani111ity is frequently in1possible in such situations. But the minority n1ust be protected too. Parlian1ent's solution to this 

quandary was to pern1it a wide range of proposals to be negotiated and put forward (the con1pron1ise or arrangcn1ent) and to 

bind all creditors by class to the tern1s of the plan, but to do so only where the proposal can gain the support of the requisite 

"double majority" of votes 6 and obtain the sanction of the court on the basis that it is fair and reasonable. In this way, the 

scheme of the CCAA supports the intention of Parliament to encourage a wide variety of solutions to corporate insolvencies 

without unjustifiably overriding the rights of dissenting creditors. 

The Required Nexus 

69 In keeping with this scheme and purpose, I do not suggest that any and all releases between creditors of the debtor 

con1pany seeking to restructure and third parties nlay be made the subject of a con1pron1ise or arrange1nent between the debtor 

and its creditors. Nor do I think the fact that the releases may be "necessary" in the sense that the third parties or the debtor 

nlay refuse to proceed without them, of itself, advances the argument in favour of finding jurisdiction (although it 111ay well be 

relevant in tenns of the fairness and reasonableness analysis). 

70 The release of the clain1 in question 1nust be justified as part of the co1npromise or arrangement between the debtor and its 

creditors. In short, there 1nust be a reasonable connection between the third party claiin being con1pro111ised in the plan and the 

restructuring achieved by the plan to warrant inclusion of the third party release in the plan. This nexus exists here, in 111y view. 

71 In the course of his reasons, the application judge 1nade the following findings, all of which arc ainply supported on 

the record: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The clailns to be released are rationally related to the pu1pose oj'the Plan and 11ecessa1yji.Jr ir: 

c) The Plan cannot succeed without the releases; 

d) The parties tvho are lo have clailns against the111 released are contributing in a tangible and realistic 1Fay to the 

Plan; and 

c) The Plan \Viii benefit not only the debtor con1panies but creditor Noteholdcrs generally. 
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72 Here, then - as was the case in T&N - there is a close connection between the claiins being released and the restructuring 
proposal. The tort clai1ns arise out of the sale and distribution of the ABCP Notes and their collapse in value, just as do the 

contractual claims of the creditors against the debtor companies. The purpose of the restructuring is to stabilize and shore up the 
value of those notes in the long run. The third parties being released are making separate contributions to enable those results to 

1naterialize. Those contributions are identified earlier, at para. 31 of these reasons. The application judge found that the claiins 

being released are not independent of or unrelated to the claims that the Noteholders have against the debtor companies; they 

are closely connected to the value of the ABCP Notes and are required for the Plan to succeed. At paras. 76-77 he said: 

[76] I do not consider that the Plan in this case involves a change in relationship an1ong creditors "that does not directly 

involve the Company." Those who support the Plan and are to be released are 11 directly involved in the Company11 in the 

sense that n1any are foregoing imn1ediate rights to assets and are providing real and tangible input for the preservation 

and enhancen1ent of the Notes. It would be unduly restrictive to suggest that the n1oving parties' clain1s against released 

parties do not involve the Company, since the claims are directly related to the value of the Notes. The value of the Notes 

is in this case the value of the Con1pany. 

[77] This Plan, as it deals with releases, doesn't change the relationship of the creditors apart fro1n involving the Con1pany 

and its Notes. 

73 I am satisfied that the wording of the CCAA - construed in light of the purpose, objects and scheme of the Act and in 

accordance with the modern principles of statutory interpretation - supports the court's jurisdiction and authority to sanction 

the Plan proposed here, including the contested third-party releases contained in it. 

The Jurisprudence 

74 Third party releases have become a frequent feature in Canadian restructurings since the decision of the Alberta Court 

of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R. 201 (Alta. Q.B.), leave to appeal refused by (2000), 266 

A.R. 131 (Alta. C.A. [In Chambers]), and (2001), 293 A.R. 351 (note) (S.C.C.). In Muscletech Research & Development Inc., 

Re (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.) Justice Ground remarked (para. 8): 

[It] is not uncomtnon in CCAA proceedings, in the context of a plan of co1npro111ise and arrangement, to co1npro1nise 

claims against the Applicants and other parties against whom such clain1s or related claiJns are n1adc. 

75 We were referred to at least a dozen court-approved CCAA plans fro1n across the country that included broad third

party releases. With the exception of Canadian Airlines Corp., Re, however, the releases in those rcstructurings - including 

Muscletech Research & Deve/op1nent Inc., Re-were not opposed. The appellants argue that those cases arc wrongly decided, 

because the court sin1ply does not have the authority to approve such releases. 

76 Tn Canadian Airlines Corp., Re the releases in question were opposed, however. Papcrny J. (as she then was) concluded 

the court had jurisdiction to approve them and her decision is said to be the well-spring of the trend to\vards third-party releases 

referred to above. Based on the foregoing analysis, I agree with her conclusion although for reasons that differ fron1 those 

cited by her. 

77 Justice Papcrny began her analysis of the release issue with the observation at para. 87 that "[p]rior to 1997, the CCAA 

did not provide for con1pron1ises of clailns against anyone other than the petitioning con1pany." It \Viii be apparent fron1 the 

analysis in these reasons that I do not accept that pre111ise, notwithstanding the decision of the Quebec Court of Appeal in 

Steinberg Inc. c. Mh.:haud, 7 of which her co1nn1ent 1nay have been reflective. Paperny J.'s reference to l 997 \vas a reference to 

the a1nend1nents of that year adding s. 5.1 to the CCAA, which provides for li1nited releases in favour of directors. Given the 

lin1itcd scope of s. 5. l, Justice Paperny was thus faced \Vith the argu1ncnt- dealt with later in these reasons - that Parlian1ent 

n1ust not have intended to extend the authority to approve third-party releases beyond the scope of this section. She chose 

to address this contention by concluding that, although the a1nendn1ents "[did] not authorize a release of clai1ns against third 

parties other than directors, [they did] not prohibit such releases either" (para. 92). 

······--------
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78 Respectfully, I would not adopt the interpretive principle that the CCAA pennits releases because it does not expressly 

prohibit then1. Rather, as I explain in these reasons, I believe the open-ended CCAA pennits third-party releases that are 

reasonably related to the restructuring at issue because they are encon1passed in the co1nprchcnsive tern1s "con1promise" and 

"arrange1nent" and because of the double-voting majority and court sanctioning statutory 1nechanisn1 that makes then1 binding 

on unwilling creditors. 

79 The appellants rely on a number of authorities, which they submit support the proposition that the CCAA n1ay not be 

used to co1npro1nise claiins as between anyone other than the debtor con1pany and its creditors. Principal ainongst these are 

Steinberg Inc. c. Michaud, supra; NBD Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d) 514 (Ont. C.A.); Pacific Coastal 

Airlines Ltd v. Air Canada (2001), 19 B.L.R. (3d) 286 (B.C. S.C.); and Ste/co Inc., Re (2005), 78 0.R. (3d) 241 (Ont. C.A.) 

("Ste/co I''). I do not think these cases assist the appellants, however. With the exception of Steinberg Inc., they do not involve 

third party clailns that were reasonably connected to the restructuring. As I shall explain, it is my opinion that Steinberg Inc. 

does not express a correct view of the law, and I decline to follow it. 

80 In Pacific Coastal Airlines Ltd., Tysoe J. made the following co1n1nent at para. 24: 

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a co1npany and a third party, 

even ifthe con1pany was also involved in the subject matter of the dispute. While issues between the debtor co1npany and 

non-creditors are so1netimes dealt with in CCAA proceedings, it is not a proper use of a CCAA proceeding to detennine 

disputes between parties other than the debtor co1npany. 

81 This staten1ent must be understood in its context, however. Pacific Coastal Airlines had been a regional carrier for 

Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In the action in question it was seeking to assert 

separate tort claims against Air Canada for contractual interference and inducing breach of contract in relation to certain rights 

it had to the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought to have the action 

dismissed on grounds ofresjudicata or issue estoppel because of the CCAA proceeding. Tysoc J. rejected the argument. 

82 The facts in Pacific Coastal Airlines Ltd. are not analogous to the circun1stances of this case, however. There is no 

suggestion that a resolution of Pacific Coastal's separate tort clailn against Air Canada was in any way connected to the Canadian 
Airlines restructuring, even though Canadian - at a contractual level - 1nay have had son1e involvcn1ent with the particular 

dispute. Here, however, the disputes that are the subject-matter of the ilnpugned releases arc not sin1ply "disputes between 
parties other than the debtor company". They are closely connected to the disputes being resolved between the debtor con1panies 

and their creditors and to the restructuring itself. 

83 Nor is the decision of this Court in the NBD Bank, Canada case dispositive. It arose out of the financial collapse of 

Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced funds to Algoma allegedly on the strength 

of 1nisrepresentations by Algoina's Vice-President, Jan1es Melville. The plan of con1pro1nise and arrange1nent that was 

sanctioned by Farley J. in the Algon1a CCAA restructuring contained a clause releasing Algo1na fro1n all clai111s creditors 
11 111ay have had against Algon1a or its directors, officers, en1ployees and advisors." Mr. Melville was found liable for negligent 

111isrepresentation in a subsequent action by the Bank. On appeal, he argued that since the Bank \Vas barred fron1 suing Algon1a 

for 111isrepresentation by its officers, pen11itting it to pursue the san1e cause of action against hin1 personally would subvert the 

CCAA process - in short, he was personally protected by the CCAA release. 

84 Rosenberg J.A., writing for this Court, rejected this argun1ent. The appellants here rely particularly upon his following 

observations at paras. 53-54: 

53 In 111y vie\v, the appellant has not de1nonstrated that allowing the respondent to pursue its clain1 against hin1 would 

undcnninc or subvert the purposes of the Act. As this court noted in Elon Corp. v. Ctnniskey ( 1990), I O.R. (3d) 289 at 

297, the CCAA is re1nedial legislation "intended to provide a structured environn1ent for the negotiation ofcon1pro111ises 

bct\veen a debtor co111pany and its creditors for the benefit of both". It is a n1cans of avoiding a liquidation that 1nay yield 

little for the creditors, especially unsecured creditors like the respondent, and the debtor co1npany shareholders. However, 
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the appellant has not shown that allowing a creditor to continue an action against an officer for negligent 1nisrepresentation 

would erode the effectiveness of the Act. 

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation for negligent n1isrepresentation 
would contradict the policy of Parliament as demonstrated in recent an1endn1ents to the CCAA and the Bankruptly and 

Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now conten1plate that an arrangetnent or proposal 1nay include a term for 

compro1nise of certain types of clailns against directors of the co1npany except clain1s that "are based on allegations of 

misrepresentations made by directors". L.W. Houlden and C.H. Morawetz, the editors of The 2000 Annotated Bankruptcy 

and Insolvency Act (Toronto: Carswell, 1999) at p. 192 are of the view that the policy behind the provision is to encourage 

directors of an insolvent corporation to remain in office so that the affairs of the corporation can be reorganized. I can 

see no similar policy interest in barring an action against an officer of the company who, prior to the insolvency, has 

n1isrepresented the financial affairs of the corporation to its creditors. It 1nay be necessary to pennit the compron1ise of 

claims against the debtor corporation, otherwise it 1nay not be possible to successfully reorganize the corporation. The same 

considerations do not apply to individual officers. Rather, it would see111to1ne that it would be contrary to good policy to 

immunize officers from the consequences of their negligent staten1ents whiCh 1night otherwise be n1ade in anticipation of 

being forgiven under a subsequent corporate proposal or arrange1nent. [Footnote 01nitted.] 

85 Once again, this state1nent must be assessed in context. Whether Justice Farley had the authority in the earlier Algoma 

CCAA proceedings to sanction a plan that included third party releases was not under consideration at all. What the Court 

was detennining in NBD Bank, Canada was whether the release extended by its tenns to protect a third party. In fact, on its 

face, it does not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melville to rely upon the release did 

not subvert the purpose of the CCAA. As the application judge here observed, "there is little factual siinilarity in NBD Bank, 

Canada to the facts now before the Court11 (para. 71). Contrary to the facts of this case, in NBD Bank, Canada the creditors had 

not agreed to grant a release to officers; they had not voted on such a release and the court had not assessed the fairness and 

reasonableness of such a release as a term of a complex arrange1nent involving significant contributions by the beneficiaries 

of the release - as is the situation here. Thus, NBD Bank, Canada is of little assistance in determining whether the court has 

authority to sanction a plan that calls for third party releases. 

86 The appellants also rely upon the decision of this Court in Ste/co !. There, the Court was dealing with the scope of 

the CCAA in connection with a dispute over what were called the 11Turnover Payn1ents". Under an inter-creditor agreement 

one group of creditors had subordinated their rights to another group and agreed to hold in trust and "turn over" any proceeds 

received fro1n Stelco until the senior group was paid in full. On a disputed classification tnotion, the Subordinated Debt Holders 

argued that they should be in a separate class from the Senior Debt Holders. Farley J. refused to 1nake such an order in the 

court below, stating: 

[Sections] 4, 5 and 6 [of the CCAA] talk of co1npron1ises or arrange1nents between a con1pany and its creditors. There is 

no 1nention of this extending by statute to enco1npass a change of relationship a111ong the creditors vis-il-vis the creditors 

then1selves and not directly involving the co1npany. [Citations 0111ittcd; en1phasis added.] 

See Re Ste/co Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) at para. 7. 

87 This Court upheld that decision. The legal relationship between each group of creditors and Stelco was the sainc, albeit 

there were inter-creditor differences, and creditors were to be classified in accordance \Vi th their legal rights. In addition, the need 

for ti1nely classification and voting decisions in the CCAA process 1nilitated against enn1eshing the classification process in the 

vagaries of inter-corporate disputes. In short, the issues before the Court were quite different fro1n those raised on this appeal. 

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested ones). This Court subsequently 

dealt \Vith the san1e inter-creditor agreen1ent on an appeal where the Subordinated Debt Holders argued that the inter-creditor 

subordination provisions were beyond the reach of the CCAA and therefore that they \Vere entitled to a separate civil action 

to dctcnninc their rights under the agree1nent: Ste/co Inc., Re (2006), 21 C.B.R. (5th) 157 (Ont. C.A,) ("Ste/co JI'~. The Court 

·-- -·----·---------
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rejected that argun1ent and held that where the creditors' rights an1ongst thc111sclvcs were sufficiently related to the debtor and 

its plan, they were properly brought within the scope of the CCAA plan. The Com1 said (para. I I): 

In [Ste/co I]- the classification case- the court observed that it is not a proper use of a CCAA proceeding to detennine 

disputes between parties other than the debtor co1npany ... [H}oivever, the present case is not silnply an inter-creditor 

dispute that does not involve the debtor co1npany; it is a dispute that is h1exlricably connected to the restructuring process. 

[Emphasis added.] 

89 The approach I would take to the disposition of this appeal is consistent with that view. As I have noted, the third party 

releases here are very closely connected to the ABCP restructuring process. 

90 Some of the appellants - particularly those represented by Mr. Woods- rely heavily upon the decision of the Quebec 

Court of Appeal in Steinberg Inc. c. Michaud, supra. They say that it is deter111inative of the release issue. In Steinberg, the 

Court held that the CCAA, as worded at the time, did not pennit the release of directors of the debtor corporation and that 

third-party releases were not within the purview of the Act. Deschamps J.A. (as she then was) said (paras. 42, 54 and 58 -

English translation): 

[ 42] Even if one can understand the extreme pressure weighing on the creditors and the respondent at the time of the 

sanctioning, a plan ofan·angement is not the appropriate foru1n to settle disputes other than the clailns that arc the subject 

of the arrangement. In other words, one cannot, under the pretext of an absence of forn1al directives in the Act, transform 

an arrange1nent into a potpourri. 

[54] The Act offers the respondent a way to arrive at a co1npro1nise with is creditors. It does not go so far as to offer an 

u1nbrella to alI the persons within its orbit by permitting them to shelter themselves fro1n any recourse. 

(58] The [CCAA] and the case law clearly do not pem1it extending the application of an arrangement to persons other 

than the respondent and its creditors and, consequently, the plan should not have been sanctioned as is [that is, including 

the releases of the directors]. 

91 Justices Valierand and Delisle, in separate judgments, agreed. Justice Vallerand sun1111arized his view of the consequences 

of extending the scope of the CCAA to third party releases in this fashion (para. 7): 

In short, the Act will have beco1ne the Con1panics' and Their Officers and En1ployees Creditors Arrangement Act - an 

awful mess - and likely not attain its purpose, which is to enable the co1npany to survive in the face of its creditors and 

through their will, and not in the face of the creditors of its officers. This is why I feel, just like n1y colleague, that such a 

clause is contrary to the Act1s mode of operation, contrary to its purposes and, for this reason, is to be banned. 

92 Justice Delisle, on the other hand, appears to have rejected the releases because of their broad nature - they released 

directors fron1 all clain1s, including those that were altogether unrelated to their corporate duties with the debtor company -

rather than because of a lack of authority to sanction under the Act. Indeed, he scen1s to have recognized the wide range of 

circun1stances that could be included within the ten11 "co1npro1nise or arrange1nent". He is the only one who addressed that 

tern1. At para. 90 he said: 

The CCAA is drafted in general tenns. It does not specify, ainong other things, \vhat 111ust be understood by "co1npron1ise 

or arrange1nent". However, it 111ay be inferred fro1n the purpose of this [ A]ct that these tern1s enco1npass all that should 

enable the person \Vho has recourse to ii to jirlly dispose oj'his debts, both those that exist on the date when he has recourse 

to the statute and those contingent on the insolvency in 1vhich hejincf.,· hilnse(f' ... [E1nphasis added.] 

93 The decision of the Court did not reflect a view that the tern1s of a co111pro1nisc or arrangen1ent should 11 enco1npass all 

that should enable the person who has recourse to [the Act] to dispose of his debts ... and those contingent on the insolvency 
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in which he finds hin1sclf," however. On occasion such an outlook n1ight e1nbrace third parties other than the debtor and its 

creditors in order to 111akc the arrangc1nent work. Nor would it be surprising that, in such circun1stances, the third parties might 

seek the protection of releases, or that the debtor n1ight do so on their behalf. Thus, the perspective adopted by the 1najority in 

Steinberg Inc., in 111y view, is too narrow, having regard to the language, purpose and objects of the CCAA and the intention 

of Parliament. They n1ade no attempt to consider and explain why a compromise or an·angement could not include third-party 

releases. In addition, the decision appears to have been based, at least partly, on a rejection of the use of contract-law concepts 

in analysing the Act - an approach inconsistent with the jurisprudence referred to above. 

94 Finally, the majority in Steinberg Inc. see1ns to have proceeded on the basis that the CCAA cannot interfere with civil or 

property rights under Quebec law. Mr. Woods advanced this argu1nent before this Court in his factum, but did not press it in oral 

argument. Indeed, he conceded that ifthe Act encompasses the authority to sanction a plan containing third-pa1ty releases- as 

I have concluded it does - the provisions of the CCAA, as valid federal insolvency legislation, are paran1ount over provincial 

legislation. I shall return to the constitutional issues raised by the appellants later in these reasons. 

95 Accordingly, to the extent Steinberg Inc. stands for the proposition that the court does not have authority under the CCAA 

to sanction a plan that incorporates third-party releases, I do not believe it to be a correct statement of the law and I respectfully 

decline to follow it. The 1nodern approach to interpretation of the Act in accordance with its nature and purpose n1ilitates against 

a narrow interpretation and towards one that facilitates and encourages co1npro1nises and arrangements. Had the n1ajority in 

Steinberg Inc. considered the broad nature of the tern1s "co1npro1nise" and "arrangement" and the jurisprudence I have referred 

to above, they 1night well have come to a different conclusion. 

The 1997 A1nend1nents 

96 Steinberg Inc. led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing specifically with releases 

pertaining to directors of the debtor co1npany. It states: 

5.1(1) A compron1ise or arrangen1ent made in respect of a debtor company may include in its tenns provision for the 

compromise of claims against directors of the con1pany that arose before the commence1nent of proceedings under this 

Act and that relate to the obligations of the co1npany where the directors are by law liable in their capacity as directors 

for the payment of such obligations. 

Exception 

(2) A provision for the co1npron1ise of clailns against directors may not include claims that 

(a) relate to contractual rights of one or more creditors; or 

(b) are based on allegations of n1isrepresentations 1nade by directors to creditors or of wrongful or oppressive conduct 

by directors. 

Po,vers of court 

(3) The court n1ay declare that a clai111 against directors shall not be con1pro111ised if it is satisfied that the con1pron1ise 

would not be fair and reasonable in the circun1stances. 

Resignation or ren1oval of directors 

( 4) Where all of the directors have resigned or have been ren1oved by the shareholders without replaccn1ent, any person 

Who n1anages or supervises the n1anagen1ent of the business and affairs of the debtor con1pany shall be dec111ed to be a 

director for the purposes of this section. 

1997, c. 12, s. 122. 
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97 Perhaps the appellants' strongest argun1ent is that these amend1nents confirm a prior lack of authority in the court to 

sanction a plan including third party releases. If the power existed, why would Parlian1ent feel it necessary to add an ainendn1ent 
specifically pern1itting such releases (subject to the exceptions indicated) in favour of directors? Expressio unius est exclusio 

alterius, is the Latin 1naxi111 son1etiines relied on to articulate the principle of interpretation implied in that question: to express 

or include one thing i1nplies the exclusion of the other. 

98 The rnaxiln is not helpful in these circu1nstances, however. The reality is that there 1nay be another explanation why 

Parliament acted as it did. As one com1nentator has noted: 8 

Far fro1n being a rule, [the n1axin1 expressio unius] is not even lexicographically accurate, because it is simply not true, 

generally, that the 1nere express conferral of a right or privilege in one kind of situation implies the denial of the equivalent 

right or privilege in other kinds. So1netin1es it does and sometimes its does not, and whether it does or does not depends on 

the particular circu1nstances of context. Without contextual support, therefore there is not even a n1ild presu111ption here. 

Accordingly, the 111axin1 is at best a description, after the fact, of what the court has discovered fron1 context. 

99 As I have said, the 1997 a111endments to the CCAA providing for releases in favour of directors of debtor con1panies in 

limited circun1stances were a response to the decision of the Quebec Court of Appeal in Steinberg Inc .. A sin1ilar a111cndment 

was n1ade with respe.ct to proposals in the BIA at the same thne. The rationale behind these an1endn1ents was to encourage 

directors of an insolvent con1pany to ren1ain in office during a restructuring, rather than resign. The assumption was that by 

remaining in office the directors would provide some stability while the affairs of the con1pany were being reorganized: see 

Houlden & Morawetz, vol.I, supra, at 2-144, E§l IA; Royal Penfield Inc., Re, [2003] R.J.Q. 2157 (C.S. Que.) at paras. 44-46. 

100 Parliament thus had a particular focus and a particular purpose in enacting the 1997 amendn1ents to the CCAA and the 

BIA. While there is some 1nerit in the appellants1 argument on this point, at the end of the day I do not accept that Parlia111ent 

intended to signal by its enactment of s. 5.1 that it was depriving the court of authority to sanction plans of con1pro1nise or 

arrangement in all circu1nstances where they incorporate third party releases in favour of anyone other than the debtor's directors. 

For the reasons articulated above, I a1n satisfied that the court does have the authority to do so. Whether it sanctions the plan 

is a 1natter for the fairness hearing. 

The Deprivation of Proprieta1y Rights 

101 Mr. Shapray very effectively led the appellants' argun1ent that legislation 1nust not be construed so as to interfere with 

or prejudice established contractual or proprietary rights - including the right to bring an action - in the absence of a clear 

indication of legislative intention to that effect: Halsbury's Laws a/England, 4th ed. reissue, vol. 44 (1) (London: Butterworths, 

1995) at paras. 1438, 1464 and 1467; Dricdger, 2nd ed., supra, at 183; Ruth Sullivan, Sullivan and Driedgeron the Construction 

of Statutes, 4th ed., (Markhain: Butterworths, 2002) at 399. I accept the importance of this principle. For the reasons I have 

explained, however, I a111 satisfied that Parlian1ent's intention to clothe the court with authority to consider and sanction a plan 

that contains third party releases is expressed with sufficient clarity in the 11con1pron1ise or arrangen1ent11 language of the CCAA 

coupled with the statuto1y voting and sanctioning 1nechanis111 n1aking the provisions of the plan binding on all creditors. This 

is not a situation of i1npcnnissiblc "gap-filling" in the case of legislation severely affecting property rights; it is a question of 

finding n1eaning in the language of the Act itself. I would therefore not give effect to the appellants' sub1nissions in this regard. 

The Division oj.Po1vers and Para11101111tc.:v 

102 Mr. \Voods and Mr. Sternberg subn1it that extending the reach of the CCAA process to the co1npro1nise ofclaiins as 

between solvent creditors of the debtor con1pany and solvent third parties to the proceeding is constitutionally in1pcrn1issible. 

They say that under the guise of the federal insolvency power pursuant to s. 91 (21) of the Constitution Act, 1867, this approach 

would in1propcrly affect the rights of civil clai1nants to assert their causes of action, a provincial 1natter falling within s. 92( 13), 
and contravene the rules of public order pursuant to the Civil Code oj'Quebec. 
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103 I do not accept these sub1nissions. It has long been established that the CCAA is valid federal legislation under the 

federal insolvency power: Reference re Companies' Creditors Arrangement Act (Canada), [I 934] S.C.R. 659 (S.C.C.). As the 

Supre111e Court confinned in that case (p. 661), citing Viscount Cave L.C. in Quebec (Attorney General) v. Bi/anger (Trustee 

of), [1928] A.C. I 87 (Canada P.C.), "the exclusive legislative authority to deal with all matters within the domain of bankruptcy 

and insolvency is vested in Parliament. 11 Chief Justice Duff elaborated: 

Matters normally constituting part of a bankruptcy sche1ne but not in their essence 1natters of bankruptcy and insolvency 

1nay, of course, fi·o1n another point of view and in another aspect be dealt with by a provincial legislature; but, when treated 

as matters pertaining to bankruptcy and insolvency, they clearly fall within the legislative authority of the Dominion. 

I 04 That is exactly the case here. The power to sanction a plan of compromise or arrangen1ent that contains third-party 

releases of the type opposed by the appellants is embedded in the wording of the CCAA. The fact that this may interfere with 

a claimant's right to pursue a civil action - nonnally a matter of provincial concern - or trun1p Quebec rules of public order 

is constitutionally im1naterial. The CCAA is a valid exercise of federal power. Provided the 1natter in question falls within 

the legislation directly or as necessarily incidental to the exercise of that power, the CCAA governs. To the extent that its 

provisions are inconsistent with provincial legislation, the federal legislation is para1nount. Mr. Woods properly conceded this 

during argun1ent. 

Conclusion With Respect lo Legal Authority 

105 For all of the foregoing reasons, then, I conclude that the application judge had the jurisdiction and legal authority to 

sanction the Plan as put forward. 

(2) The Plan is "Fair and Reasonable" 

I 06 The second 1najor attack on the application judge's decision is that he erred in finding that the Plan is "fair and reasonable" 

and in sanctioning it on that basis. This attack is centred on the nature of the third-party releases conte1nplated and, in particular, 

on the fact that they will pennit the release ofson1e clailns based in fraud. 

107 Whether a plan of con1pron1ise or arrangen1ent is fair and reasonable is a matter of mixed fact and law, and one on which 

the application judge exercises a large 1neasure of discretion. The standard of review on this issue is therefore one of deference. 

In the absence of a demonstrable error an appellate court will not interfere: see Ravels/on Co1p., Re (2007), 31 C.B.R. (5th) 

233 (Ont. C.A. [In Chambers]). 

l 08 I would not interfere with the application judge's decision in this regard. While the notion of releases in favour of third 

parties - including leading Canadian financial institutions - that extend to claims of fraud is distasteful, there is no legal 

i1npedin1ent to the inclusion of a release for clai1ns based in fraud in a plan of compro1nise or arrange1nent. The application 

judge had been living \Vith and supervising the ABCP restructuring fron1 its outset. He was intin1ately attuned to its dynmnics. 

In the end he concluded that the benefits of the Plan to the creditors as a whole, and to the debtor co1npanies, outweighed the 

negative aspects of co1npclling the unwilling appellants to execute the releases as finally put forward. 

I 09 The application judge \Vas concerned about the inclusion of fraud in the conte111plated releases and at the May hearing 

adjourned the final disposition of the sanctioning hearing in an effort to encourage the parties to negotiate a resolution. The 

result was the "fraud carve-out" referred to earlier in these reasons. 

110 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It (i) applies only to ABCP 

Dealers, (ii) lin1its the type of dan1ages that 1nay be clai111ed (no punitive datnages, for exa1nple), (iii) defines "fraud" nmTo\vly, 

excluding 1nany rights that \VOtlld be protected by con1n1on law, equity and the Quebec concept of public order, and (iv) lin1its 

clai1ns to representations 111ude directly to Noteholders. The appellants subn1it it is contrary to public policy to sanction a plan 

containing such a li111ite<l restriction on the type of fraud clain1s that 1nay be pursued against the third parties. 
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111 The Jaw does not condone fraud. It is the 1nost serious kind of civil clailn. There is therefore son1e force to the appellants1 

subn1ission. On the other hand, as noted, there is no legal impedin1ent to granting the release of an antecedent clai1n in fraud, 

provided the claiin is in the conte111plation of the parties to the release at the tilne it is given: Fotinis Restaurant Co1p. v. White 

Spot Ltd (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at paras. 9 and 18. There may be disputes about the scope or 

extent of what is released, but parties are entitled to settle allegations of fraud in civil proceedings - the clai1ns here all being 

untested allegations of fraud- and to include releases of such claims as part of that settle1nent. 

112 The application judge was alive to the merits of the appellants1 submissions. He was satisfied in the end, however, that 

the need 11 to avoid the potential cascade of litigation that ... would result if a broader 'carve out' were to be allowed" (para. 113) 

outweighed the negative aspects of approving releases with the narrower carve-out provision. Imple1ncntation of the Plan, in 

his view,. would work to the overall greater benefit of the Noteholders as a whole. I can find no error in principle in the exercise 

of his discretion in arriving at this decision. It was his call to 1nake. 

113 At para. 71 above I recited a nun1ber of factual findings the application judge made in concluding that approval of the 

Plan was within his jurisdiction under the CCAA and that it was fair and reasonable. For convenience, I reiterate then1 here 

- with two additional findings - because they provide an important foundation for his analysis concerning the fairness and 

reasonableness of the Plan. The application judge found that: 

a) The parties to be released are necessary and essential to the restructuring of the debtor; 

b) The clai111s to be released arc rationally related to the purpose of the Plan and necessary for it; 

c) The Plan cannot succeed without the releases; 

d) The parties who are to have clailns against them released are contributing in a tangible and realistic way to the Plan; 

e) The Plan will benefit not only the debtor companies but creditor Noteholders generally; 

f) The voting creditors who have approved the Plan did so with knowledge of the nature and effect of the releases; 

and that, 

g) The releases are fair and reasonable and not overly broad or offensive to public policy. 

114 These findings are all supported on the record. Contrary to the submission of so1ne of the appellants, they do not 

constitute a new and hitherto untried 11 test11 for the sanctioning of a plan under the CCAA. They si1nply represent findings of 

fact and inferences on the part of the application judge that underpin his conclusions on jurisdiction and fairness. 

115 The appellants all contend that the obligation to release the third parties fro111 clai1ns in fraud, to11, breach of fiduciary 

duty, etc. is confiscatory and a1nounts to a requiren1ent that they - as individual creditors - 1nake the equivalent of a greater 

financial contribution to the Plan. In his usual lively fashion, Mr. Sternberg asked us the saine rhetorical question he posed to 

the application judge. As he put it, how could the court countenance the con1pron1ise of what in the future n1ight turn out to be 

fraud perpetrated at the highest levels of Canadian and foreign banks? Several appellants con1plain that the proposed Plan is 

unfair to then1 because they will 1nake very little additional recovery if the Plan goes forward, but \Viii be required to forfeit a 

cause of action against third-party financial institutions that n1ay yield then1 significant recovery. Others protest that they are 

being treated unequally because they are ineligible for rcliefprogra1ns that Liquidity Providers such as Canaccord have 1nade 

available to other sn1allcr investors. 

l 16 All of these argu1ncnts arc persuasive to varying degrees when considered in isolation. The application judge did not have 

that luxury, ho\vevcr. He \Vas required to consider the circu1nstances of the restructuring as a \vholc, including the reality that 

1nany of the financial institutions \Vere not only acting as Dealers or brokers of the ABCP Notes (v.1ith the i1npugncd releases 

relating to the financial institutions in these capacities, for the n1ost part) but also as Asset and Liquidity Providers (with the 

financial institutions 111aking significant contributions to the restructuring in these capacities). 
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117 In insolvency restructuring proceedings aln1ost everyone loses son1ething. To the extent that creditors are required to 

con1pron1ise their clain1s, it can always be proclain1ed that their rights are being unfairly confiscated and that they are being 

called upon to 1nake the equivalent ofa further financial contribution to the con1promise or arrangement. Judges have observed 

on a nun1ber of occasions that CCAA proceedings involve "a balancing of prejudices," inas1nuch as everyone is adversely 

affected in son1e fashion. 

118 Here, the debtor corporations being restructured represent the issuers of the 1nore than $32 billion in non-bank sponsored 

ABCP Notes. The proposed co1npromise and arrangen1ent affects that entire segn1ent of the ABCP market and the financial 

1narkcts as a whole. In that respect, the application judge was correct in adverting to the importance of the restructuring to the 

resolution of the ABCP liquidity crisis and to the need to restore confidence in the financial syste1n in Canada. He was required 

to consider and balance the interests of a//Noteholders, not just the interests of the appellants, whose notes represent only about 

3% of that total. That is what he did. 

119 The application judge noted at para. 126 that the Plan represented na reasonable balance between benefit to all Noteholders 

and enhanced recovery for those who can make out specific claims in fraud" within the fraud carve-out provisions of the releases. 

He also recognized at para. 134 that: 

No Plan of this size and co1nplexity could be expected to satisfy all affected by it. The size of the 1najority who have 

approved it is testa1nent to its overall fairness. No plan to address a crisis of this 1nagnitude can work perfect equity a1nong 

all stakeholders. 

120 In 1ny view we ought not to interfere with his decision that the Plan is fair and reasonable in all the circu1nstanccs. 

D. Disposition 

121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice Can1pbell, but dismiss the appeal. 

J.I. Laskin J.A.: 

I agree. 

E.A. Cronk J.A.: 

I agree. 

Schedule A - Conduits 

Apollo Trust 

Apsley Trust 

Aria Trust 

Aurora Trust 

Co1nc1 Trust 

Encore Trust 

Gc1nini Trust 

Ironstone Trust 

MMAl-1 Trust 
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Newshore Canadian Trust 

Opus Trust 

Planet Trust 

Rocket Trust 

Selkirk Funding Trust 

Silverstone Trust 

Slate Trust 

Structured Asset Trust 

Structured Invest1nent Trust III 

Symphony Trust 

Whitehall Trust 

Schedule B - Applicants 

A TB Financial 

Caisse de depot et placement du Quebec 

Canaccord Capital Corporation 

Canada Mortgage and Housing Corporation 

Canada Post Corporation 

Credit Union Central Alberta Lin1ited 

Credit Union Central of BC 

Credit Union Central of Canada 

Credit Union Central of Ontario 

Credit Union Central of Saskatchewan 

Desjardins Group 

Magna International Inc. 

National Bank of Canada/National Bank Financial Inc. 

NAY Canada 

Northwater Capital Manage111ent Inc. 

Public Sector Pension Investn1ent Board 
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The Governors of the University of Alberta 

Schedule A - Counsel 

I) Benja1nin Zamett and Frederick L. Myers for the Pan-Canadian Investors Con11nittee 

2) Aubrey E. Kauffman and Stuart Brotman for 4446372 Canada Inc. and 6932819 Canada Inc. 

3) Peter F.C. Howard and Sa1naneh Hosseini for Bank of America N.A.; Citibank N.A.; Citibank Canada, in its 

capacity as Credit Derivative Swap Counterparty and not in any other capacity; Deutsche Bank AG; HSBC Bank 

Canada; HSBC Bank USA, National Association; Merrill Lynch International; Merill Lynch Capital Services, Inc.; 

Swiss Re Financial Products Corporation; and UBS AG 

4) Kenneth T. Rosenberg, Lily Hanner and Max Starnino for Jura Energy Corporation and Redcorp Ventures Ltd. 

5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals) 

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Co1nn1ittee and Pricewaterhouse Coopers Inc., in its capacity 

as Financial Advisor 

7) Mario J. Forte for Caisse de Depot et Placement du Quebec 

8) John B. Laskin for National Bank Financial Inc. and National Bank of Canada 

9) Thomas McRae and Arthur 0. Jacques for Ad Hoc Retail Creditors Committee (Brian Hunter, et al) 

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd. 

11) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO, CJBC RBC, Bank of Nova Scotia 

and T.D. Bank 

12) Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust Company of Canada and BNY Trust 

Company of Canada, as Indenture Trustees 

13) Usman Sheikh for Coventree Capital Inc. 

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners Ltd. and Hy Bloom Inc. and 

Cardacian Mortgage Services Inc. 

15) Neil C. Saxe for Do1ninion Bond Rating Service 

16) Ja1nes A. Woods, Sebastien Richc1nont and Marie-Anne Paquette for AirTransat A.T. Inc., TransatTours Canada 

Inc., The Jean Coutu Group (PJC) Inc., ACroports de MontrCal, ACroports de MontrCal Capital Inc., Po1nerleau Ontario 

Inc., Po1nerleau Inc., Labophann Inc., Agcnce MCtropolitaine de Transport (AMT), Giro Inc., Vetements de sports 

RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP 

17) Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West Energy Ltd., Sabre Energy Ltd., 

Petrolifera Petroleu1n Ltd., Vaquero Resources Ltd., and Standard Energy Ltd. 

18) R. Graha111 Phoenix for Metcalfe & Mansfield Alternative lnvestn1ents II Corp., Metcalfe & Mansfield Alternative 

Jnvest111ents III Corp., Metcalfe & Mansfield Alternative Invesunents V Corp., Metcalfe & Mansfield Alternative 

Investn1cnts XI Corp., Metcalfe & Mansfield Alternative InvcstJncnts XII Corp., Quante Financial Corporation and 

Metcalfe & Mansfield Capital Corp. 

Applicalion granted; appeal dis111issed. 
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Footnotes 

* Leave to appeal refused at ATB Financial v. Metcalfe & Man.!>jie/d Alternative Jnvest111ents JI Corp. (2008), 2008 Carswell Ont 5432, 
2008 CarswcllOnt 5433 (S.C.C.). 

Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in certain circumstances. 

2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory 
Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters" in Sarra, ed.,Annual Review of Insolvency Law, 

2007 (Vancouver: Thon1son Carswell, 2007). 

3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320. 

4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear that the CCAA is patterned 

after the predecessor provisions of s. 425 of the Co1npanies Act 1985 (U.K.): see /-louse of Com1nons Debates (Hansard), supra. 

5 See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business Corporations Act, R.S.O. 1990, c. B.16, s. 182. 

6 A majority in number representing two-thirds in value of the creditors (s. 6) 

7 Steinberg inc. was originally reported in French: Steinberg inc. c. Michaud, (1993] R.J.Q. 1684 (C.A. Que.). All paragraph references 

to Steinberg inc. in this judg1ncnt arc from the unofficial English translation available at 1993 Carswell Que 2055 (C.A. Que.) 

8 Reed Dickerson, The interpretation and Application of Statutes (1975) at pp.234-235, cited in Bryan A. Garner, ed., Black's Law 
Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004) at 621. 
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In The Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c.C-36 

In The Matter of the Courts of Justice Act, R.S.O. 1990, c.C-43 

In The Matter of a Plan of Compromise or Arrangement of Sammi Atlas Inc. 

FarleyJ. 

Heard: February 27, 1998 
Judgment: February 27, 1998 

Docket: 97-BK-000219, B230/97 

Counsel: Nonnan J. E111ble1n, for the applicant, Sa1n1ni Atlas Inc. 

Jan1es Grout, for Agro Partners, Inc. 

Tho111as Matz, for the Bank of Nova Scotia. 

Jay Carfagnini and Ben Zarnett, for Investors' Co1nn1ittee. 
Geoffrey Morawetz, for the Trade Creditors' committee. 

Clifton Prophet, for Duk Lee. 

Subject: Insolvency; Corporate and Co1nmercial 

Related Abridgn1ent Classifications 
For all relevant Canadian Abridgment Classifications refor to highest level of case via History. 

Bankruptcy and insolvency 

XIX Co1npanies' Creditors Arrange1nent Act 

XIX.3 Arrangen1ents 

XIX.3.b Approval by court 
XIX.3.b.i "Fair and reasonable11 

Bankruptcy and insolvency 

XIX Co111panics' Creditors Arrange1nent Act 

XTX.3 Arrangc1ncnts 

XIX.3.b Approval by court 
XIX.3.b.iv Miscellaneous 

I-leadnote 
Corporations --- Arrangen1ents and compromises - Under Companies' Creditors Arrangement Act -
Arrangcn1ents - Approval by court - Miscellaneous issues 

Corporation brought n1otion for approval and sanctioning of plan of co1npro111isc and arrangc1nent under Con1panics' 

Creditors Arrangcn1cnt Act- There 1nust be strict con1pliance with all statutory require1ncnts and adherence to previous 

orders of court - All n1atcrials filed and procedures carried out 111ust be exan1incd to dctcnnine whether anything has 

V\1•2·.:.;tlii'//Next CAN.o\Dt.. C0p~'r1ght -'.\'' Th0mson Reuters Crn1ada Limited nr its lic0m1ors (exc!urling individu;:1i courl docurn1:Jnlsl. /\II 1i(_it1ts reserved. 



Sammi Atlas Inc., Re, 1998 CarswellOnt 1145 

1998CarswellOnt1145, [1998] O.J. No.1089, 3 C.B.R. (4th) 171, 59 O.T.C.153 ... 

been done or purported to be done which is not authorized by Act - Plan 111ust be fair and reasonable - Co1npanies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

Corporations --- Arrangements and compromises - Under Con1panies' Creditors Arrangement Act -

Arrangements - Approval by court- "Fair and reasonable" 

Corporation and 1najority of creditors approved plan of con1pro1nise and arrangement under Companies' Creditors 

Arrangeinents Act providing for distribution to creditors on sliding scale based on aggregate of all claims held by each 

clai1nant - Corporation brought 1notion for approval and sanctioning of plan - Creditor by way of assignment brought 

motion for direction that plan be mnended- Motion for approval and sanctioning was granted, and n1otion for an1endn1ent 

was disn1issed - Court should be reluctant to interfere with business decisions of creditors reached as a body - No 

exceptional circun1stances supported niotion to amend plan after it was voted on - No jurisdiction existed under Act to 

grant substantive change sought by creditor - Creditor and all unsecured creditors were treated fairly and reasonably -

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

Table of Authorities 

Cases considered by Farley J.: 

Algoma Steel Co1p. v. Royal Bank (1992), 11 C.B.R. (3d) 11, 8 0.R. (3d) 449, 93 D.L.R. (4th) 98, 55 0.A.C. 303 

(Ont. C.A.) - applied 

Campeau Corp., Re (1992), IO C.B.R. (3d) 104 (Ont. Gen. Div.)- applied 

Central Guaranty Trustco Ltd., Re (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div. [Commercial List])- applied 

Northland Properties Ltd, Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.)- applied 

Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 34 B.C.L.R. (2d) 122, 73 C.B.R. (N.S.) 195, 

[1989] 3 W.W.R. 363 (B.C. C.A.)- referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) I, (sub nom. Olympia & York 

Developments Ltd., Re) 12 0.R. (3d) 500 (Ont. Gen. Div.)- applied 

Statutes considered: 

Con1panies' Credi/ors Arrange1nent Act, R.S.C. 1985, c. C-36 

Generally - referred to 

MOTION for approval and sanctioning of plan of co1npro1nise and arrangen1ent under Con1panies' Credi/ors Arrangen1ent Act; 

MOTION by creditor for amendment of plan. 

Farley.!.: 

This cndorscn1ent deals with two of the n1otions before n1e today: 

I) Applicant's 1notion for an order approving and sanctioning the Applicant's Plan of Co1npron1isc and Arrangcn1cnt, as 

mncnded and approved by the Applicant's unsecured creditors on February 25, 1998; and 

\·'V~"~·l,[ ,-;-::Next CANADA Copyright(\~' Thornsori Reuters Canada Limited or its licensors {f.lKCllldin9 individu<il Cc>•H1 doc!JmonlsJ. All ri9t1t•; rHserved. 
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2) A 1notion by Argo Partners, Inc. ("Argo"), a creditor by way of assign111ent, for an order directing that the Plan be 

an1endcd to provide that a person who, on the record date, held unsecured clailns shall be entitled to elect treat1nent with 

respect to each unsecured clai1n held by it on a claim by claim basis (and not on an aggregate basis as provided for in 

the Plan). 

2 As to the Applicant's sanction motion, the general principles to be applied in the exercise of the court's discretion are: 

I) there must be strict co1npliance with all statutory require1nents and adherence to the previous orders of the court; 

2) all materials filed and procedures carried out must be exan1ined to detennine if anything has been done or purported to 

be done which is not authorized by the Co1npanies 1 Creditors Arrangen1ent Act ('1CCAA "); and 

3) the Plan 1nust be fair and reasonable. 

See Northland Properties Ltd, Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.); affirmed (1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) 

at p.201; Olympia & York Developments Ltd v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.) at p.506. 

3 I a1n satisfied on the nlaterial before 111e that the Applicant was held to be a corporation as to which the CCAA applies, that 

the Plan was filed with the court in accordance with the previous orders, that notices were appropriately given and published 

as to clain1s and n1eetings, that the meetings were held in accordance with the directions of the court and that the Plan was 

approved by the requisite 1najority (in fact it was approved 98. 74% in number of the proven claiJns of creditors voting and by 

96. 79% dollar value, with Argo abstaining). Thus it would appear that iten1s one and two are met. 

4 What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a con1pro1nise; it cannot be expected to 

be perfect. It should be approved if it is fair, reasonable and equitable. Equitable treat1nent is not necessarily equal treatment. 

Equal treatment may be contrary to equitable treatment. One must look at the creditors as a whole (i.e. generally) and to the 

objecting creditors (specifically) and see if rights are compromised in an atte1npt to balance interests (and have the pain of the 

compromise equitably shared) as opposed to a confiscation of rights: see Compeau Corp., Re ( 1992), 10 C.B.R. (3d) 104 (Ont. 

Gen. Div.) at p.109. It is recognized that the CCAA contemplates that a minority of creditors is bound by the Plan which a 

1najority have approved - subject only to the court determining that the Plan is fair and reasonable: see Northland Properties 

ltd at p.201; Olympia & York Developments ltd at p.509. In the present ease no one appeared today to oppose the Plan being 

sanctioned: Argo 1nerely wished that the Plan be amended to accom111odate its particular concerns. Of course, to the extent 

that Argo would be benefited by such an a1nend1nent, the other creditors would in effect be disadvantaged since the pot in this 

case is based on a zero sum game. 

5 Those voting on the Plan (and I note there was a very significant "quorun1" present at the meeting) do so on a business 

basis. As Blair J. said at p.510 of Olympia & York Developments ltd.: 

As the other courts have done, I observe that it is not 1ny function to second guess the business people with respect to the 

"business" aspects of the Plan, descending into the negotiating arena and substituting nly own view of what is a fair and 

reasonable co111pron1ise or arrange1nent for that of the business judg111ent of the participants. The parties the1nselves know 

best what is in their interests in those areas. 

The court should be appropriately reluctant to interfere with the business decisions of creditors reached as a body. There was 

no suggestion that these creditors were unsophisticated or unable to look out for their O\Vn best interests. The vote in the present 

case is even higher than in Central Guaranty Trustco ltd., Re (I 993), 21 C.B.R. (3d) 139 (Ont. Gen. Div. [Commercial List]) 

\Vhere I observed at p.141: 

... This on either basis is well beyond the specific 1najority requiren1ent of CCAA. Clearly there is a very heavy burden 

on parties seeking to upset a plan that the required 1najority have found that they could vote for; given the over\vhehning 

1najority this burden is no lighter. This vote by sophisticated lenders speaks volu1ncs as to fairness and reasonableness. 

~-----·-~---------------------------
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The Courts should not second guess business people who have gone along with the Plan .... 

6 Argo's 1notion is to a1nend the Plan - after it has been voted on. However I do not see any exceptional circu1nstances which 

would support such a motion being brought now. InA/goma Steel Corp. v. Royal Bank (I 992), 11 C.B.R. (3d) 11 (Ont. C.A.) the 

Court of Appeal observed at p.15 that the court's jurisdiction to an1end a plan should 11be exercised sparingly and in exceptional 

circun1stances only" even if the amendment were merely technical and did not prejudice the interests of the corporation or its 

creditors and then only where there is jurisdiction under the CCAA to n1ake the amend1nent requested, I was advised that Argo 

had considered bringing the motion on earlier but had not done so in the face of "veto 11 opposition fro1n the n1ajor creditors. I 

a1n puzzled by this since the creditor or any other appropriate party can always 1nove in court before the Plan is voted on to 

an1end the Plan; voting does not have anything to do with the court granting or disinissing the 1notion. The court can always 

detennine a matter which 1nay impinge directly and 1naterially upon the fairness and reasonableness of a plan. I note in passing 

that it would be inappropriate to atten1pt to obtain a preview of the court's views as to sanctioning by brining on such a motion. 

Sec n1y views in Central Guaranty Trustco Ltd., Re at p.143: 

... In Algoma Steel Corp. v. Royal Bank( 1992), 8 0.R. (3d) 449, the Court of Appeal determined that there were exceptional 

circun1stances (unrelated to the Plan) which allowed it to adjust ivhere no interest was adversely affected. The saine cannot 

be said here. FSTQ aside from s.1 l(c) of the CCAA also raised s.7. lam of the view that s.7 allows an amendment after 

an adjournment - but not after a vote has been taken. (e1nphasis in original) 

What Argo wants is a substantive change; I do not see the jurisdiction to grant sa1ne under the CCAA. 

7 In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes only: with this scale being 

on an aggregate basis of all claims held by one claimant: 

i) $7,500 or less to receive cash of95o/o of the proven claiin; 

ii) $7,501 - $100,000 to receive cash of90% of the first $7,500 and 55% of balance; and; 

iii) in excess of $100,000 to receive shares on a formula basis (subject to creditor agreeing to lin1it clain1s to $I 00,000 so 

as to obtain cash as per the previous fonnula). 

Such a sliding scale arrangen1ent has been present in 1nany proposals over the years. Argo has not been singled out for special 

treatn1ent; others who acquired clai1ns by assign1nent have also been affected. Argo has acquired 40 claims; all under $100,000 

but in the aggregate well over $100,000. Argo subn1itted that it could have achieved the result that it wished if it had kept 

the individual claims it acquired separate by having the1n held by a different "person"; this is true under the Plan as worded. 

Conceivably if this type of separation in the face of an aggregation provision were perceived to be inappropriate by a CCAA 

applicant, then I suppose the language of such a plan could be "tightened" to clitninate what the applicant perceived as a loophole. 

I appreciate Argo's position that by buying up the sn1all claiins it was providing the original creditors \Vith liquidity but this 

should not be a detenninative factor. I would note that the sliding scale provided here does recognize (albeit i1nperfectly) that 

sn1all claiins may be equated with s1nall creditors who \Votlid 1nore likely wish cash as opposed to non-board lots of shares 

which would not be as liquidate as cash; the high percentage cash for those proven clain1s of $7 ,500 or under illustrates the 

desire not to have the 11 little person" hurt- at least any n1ore than is necessary. The question \vill con1c down to balance - the plan 

n1ust be efficient and attractive enough for it to be brought forward by an applicant with the realistic chance of its succeeding 

(and perhaps in that regard be "sponsored" by significant creditors) and while not being too generous so that the future of the 

applicant on an ongoing basis would be in jeopardy: at the san1e tin1c it 1nust gain enough support an1ongst the creditor body 

for it to gain the requisite n1ajority. New creditors by assign1nent 111ay provide not only liquidity but also a benefit in providing 

a block of support for a plan which 1nay not have been forthcon1ing as a s1nall creditor 1nay not think it in1portant to do so. Argo 

of course has not clain1ed it is a "little person" in the context of this CCAA proceeding. 
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8 In 1ny view Argo is being treated fairly and reasonably as a creditor as are all the unsecured creditors. An aggregation 

clause is not inherently unfair and the sliding scale provisions would appear to n1e to be aimed at "protecting (or helping out) 

the little guy" which would appear to be a reasonable policy. 

9 The Plan is sanctioned and approved; Argo's aggregation n1otion is dis1nissed. 

Addendum: 

10 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that industrial and corn1nercial 
concerns in a CCAA setting should be distinguished from "bricks and n1ortgage" corporations. In their reorganization it is 

ilnportant to 1naintain the goodwill attributable to employee experience and custon1er (and supplier) loyalty; this 111ay very 

quickly erode with uncertainty. Therefore it would, to my mind be desirable to get down to brass tacks as quickly as possible 

and perhaps a reasonable target (subject to adjustment up or down according to the circun1stances including complexity) would 

be for a six 1nonth period from application to Plan sanction. 

End of Document 

Motion for approval granted; 1notion for an1end1nent di::Nnissed. 
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ENDORSEMENT 

1 G.B. MORA WETZ J.:-- On December 10, 2012, I released an endorsement granting this 
motion with reasons to follow. These are those reasons. 

Overview 

2 The Applicant, Sino-Forest Corporation ("SFC"), seeks an order sanctioning (the "Sanction 
Order") a plan of compromise and reorganization dated December 3, 2012 as modified, amended, 
varied or supplemented in accordance with its terms (the "Plan") pursuant to section 6 of the 
Companies' Creditors Arrangement Act ("CCAA"). 

3 With the exception of one party, SFC's position is either supported or is not opposed. 

4 Invesco Canada Ltd., Northwest & Ethical Investments LP and Comite Syndicale Nationale de 
Retraite Biitirente Inc. (collectively, the "Funds") object to the proposed Sanction Order. The Funds 
requested an adjournment for a period of one month. I denied the Funds' adjournment request in a 
separate endorsement released on December 10, 2012 (Re Sino-Forest Corporation, 2012 ONSC 
7041 ). Alternatively, the Funds requested that the Plan be altered so as to remove Article 11 
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"Settlement of Claims Against Third Party Defendants". 

5 The defined terms have been taken from the motion record. 

6 SFC's counsel submits that the Plan represents a fair and reasonable compromise reached with 
SFC's creditors following months of negotiation. SF C's counsel submits that the Plan, including its 
treatment of holders of equity claims, complies with CCAA requirements and is consistent with this 
court's decision on the equity claims motions (the "Equity Claims Decision") (2012 ONSC 4377, 92 
C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal for Ontario (2012 ONCA 
816). 

7 Counsel submits that the classification of creditors for the purpose of voting on the Plan was 
proper and consistent with the CCAA, existing law and prior orders of this court, including the 
Equity Claims Decision and the Plan Filing and Meeting Order. 

8 The Plan has the support of the following parties: 

(a) the Monitor; 
(b) SFC's largest creditors, the Ad Hoc Committee ofNoteholders (the "Ad Hoc 

Noteholders"); 
(c) Ernst & Young LLP ("E&Y"); 
(d) BDO Limited ("BDO"); and 
( e) the Underwriters. 

9 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities 
Purchasers Committee", also referred to as the "Class Action Plaintiffs") has agreed not to oppose 
the Plan. The Monitor has considered possible alternatives to the Plan, including liquidation and 
bankruptcy, and has concluded that the Plan is the preferable option. 

10 The Plan was approved by an overwhelming majority of Affected Creditors voting in person 
or by proxy. In total, 99% in number, and greater than 99% in value, of those Affected Creditors 
voting favoured the Plan. 

11 Options and alternatives to the Plan have been explored throughout these proceedings. SFC 
carried out a court-supervised sales process (the "Sales Process"), pursuant to the sales process 
order (the "Sales Process Order"), to seek out potential qualified strategic and financial purchasers 
of SFC's global assets. After a canvassing of the market, SFC determined that there were no 
qualified purchasers offering to acquire its assets for qualified consideration ("Qualified 
Consideration"), which was set at 85% of the value of the outstanding amount owing under the 
notes (the "Notes"). 

12 SFC's counsel submits that the Plan achieves the objective stated at the commencement of the 
CCAA proceedings (namely, to provide a "clean break" between the business operations of the 
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global SFC enterprise as a whole ("Sino-Forest") and the problems facing SFC, with the aspiration 
of saving and preserving the value of SFC's underlying business for the benefit of SFC's creditors). 

Facts 

13 SFC is an integrated forest plantation operator and forest products company, with most of its 
assets and the majority of its business operations located in the southern and eastern regions of the 
People's Republic of China ("PRC"). SFC's registered office is located in Toronto and its principal 
business office is located in Hong Kong. 

14 SFC is a holding company with six direct subsidiaries (the "Subsidiaries") and an indirect 
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company. Including 
SFC and the Subsidiaries, there are 137 entities that make up Sino-Forest: 67 companies 
incorporated in PRC, 58 companies incorporated in British Virgin Islands, 7 companies 
incorporated in Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated 
elsewhere. 

15 On June 2, 2011, Muddy Waters LLC ("Muddy Waters"), a short-seller of SFC's securities, 
released a report alleging that SFC was a "near total fraud" and a "Ponzi scheme". SFC 
subsequently became embroiled in multiple class actions across Canada and the United States and 
was subjected to investigations and regulatory proceedings by the Ontario Securities Commission 
("OSC"), Hong Kong Securities and Futures Commission and the Royal Canadian Mounted Police. 

16 SFC was unable to file its 2011 third quarter financial statements, resulting in a default under 
its note indentures. 

17 Following extensive arm's length negotiations between SFC and the Ad Hoc Noteholders, the 
parties agreed on a framework for a consensual resolution of SFC's defaults under its note 
indentures and the restructuring of its business. The parties ultimately entered into a restructuring 
support agreement (the "Support Agreement") on March 30, 2012, which was initially executed by 
holders of 40% of the aggregate principal amount of SFC's Notes. Additional consenting 
noteholders subsequently executed joinder agreements, resulting in noteholders representing a total 
of more than 72% of aggregate principal amount of the Notes agreeing to support the restructuring. 

18 The restructuring contemplated by the Support Agreement was commercially designed to 
separate Sino-Forest's business operations from the problems facing the parent holding company 
outside of PRC, with the intention of saving and preserving the value of SFC's underlying business. 
Two possible transactions were contemplated: 

(a) First, a court-supervised Sales Process to determine if any person or group 
of persons would purchase SFC's business operations for an amount in 
excess of the 85% Qualified Consideration; 

(b) Second, if the Sales Process was not successful, a transfer of six 
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immediate holding companies (that own SFC's operating business) to an 
acquisition vehicle to be owned by Affected Creditors in compromise of 
their claims against SFC. Further, the creation of a litigation trust 
(including funding) (the "Litigation Trust") to enable SFC's litigation 
claims against any person not otherwise released within the CCAA 
proceedings, preserved and pursued for the benefit of SFC's stakeholders 
in accordance with the Support Agreement (concurrently, the 
"Restructuring Transaction"). 

19 SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the "Initial 
Order"), pursuant to which a limited stay of proceedings ("Stay of Proceedings") was also granted 
in respect of the Subsidiaries. The Stay of Proceedings was subsequently extended by orders dated 
May 31, September 28, October 10, and November 23, 2012, and unless further extended, will 
expire on February 1, 2013. 

20 On March 30, 2012, the Sales Process Order was granted. While a number of Letters oflntent 
were received in respect of this process, none were qualified Letters oflntent, because none of them 
offered to acquire SFC's assets for the Qualified Consideration. As such, on July 10, 2012, SFC 
announced the termination of the Sales Process and its intention to proceed with the Restructuring 
Transaction. 

21 On May 14, 2012, this court granted an order (the "Claims Procedure Order") which approved 
the Claims Process that was developed by SFC in consultation with the Monitor. 

22 As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt owing 
under the Notes, plus accrued and unpaid interest. As of May 15, 2012, Noteholders holding in 
aggregate approximately 72% of the principal amount of the Notes, and representing more than 
66.67% of the principal amount of each of the four series of Notes, agreed to support the Plan. 

23 After the Muddy Waters report was released, SFC and certain of its officers, directors and 
employees, along with SFC's former auditors, technical consultants and Underwriters involved in 
prior equity and debt offerings, were named as defendants in a number of proposed class action 
lawsuits. Presently, there are active proposed class actions in four jurisdictions: Ontario, Quebec, 
Saskatchewan and New York (the "Class Action Claims"). 

24 The Labourers v. Sino-Forest Corporation Class Action (the "Ontario Class Action") was 
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP. It has the following two 
components: first, there is a shareholder claim (the "Shareholder Class Action Claims") brought on 
behalf of current and former shareholders of SFC seeking damages in the amount of $6.5 billion for 
general damages, $174.8 million in connection with a prospectus issued in June 2007, $330 million 
in relation to a prospectus issued in June 2009, and $319.2 million in relation to a prospectus issued 
in December 2009; second, there is a $1.8 billion noteholder claim (the "Noteholder Class Action 
Claims") brought on behalf of former holders of SFC's Notes. The noteholder component seeks 
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damages for loss of value in the Notes. 

25 The Quebec Class Action is similar in nature to the Ontario Class Action, and both plaintiffs 
filed proof of claim in this proceeding. The plaintiffs in the Saskatchewan Class Action did not file 
a proof of claim in this proceeding, whereas the plaintiffs in the New York Class Action did file a 
proof of claim in this proceeding. A few shareholders filed proofs of claim separately, but no proof 
of claim was filed by the Funds. 

26 In this proceeding, the Ad Hoc Securities Purchasers Committee - represented by Siskinds 
LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to represent the 
interests of the shareholders and noteholders who have asserted Class Action Claims against SFC 
and others. 

27 Since 2000, SFC has had the following two auditors ("Auditors"): E& Y from 2000 to 2004 
and 2007 to 2012 and BDO from 2005 to 2006. 

28 The Auditors have asserted claims against SFC for contribution and indemnity for any 
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the 
Auditors having asserted claims in excess of $6.5 billion. The Auditors have also asserted 
indemnification claims in respect the Noteholder Class Action Claims. 

29 The Underwriters have similarly filed claims against SFC seeking contribution and indemnity 
for the Shareholder Class Action Claims and Noteholder Class Action Claims. 

30 The Ontario Securities Commission ("OSC") has also investigated matters relating to SFC. 
The OSC has advised that they are not seeking any monetary sanctions against SFC and are not 
seeking monetary sanctions in excess of $100 million against SFC's directors and officers (this 
amount was later reduced to $84 million). 

31 SFC has very few trade creditors by virtue of its status as a holding company whose business 
is substantially carried out through its Subsidiaries in PRC and Hong Kong. 

32 On June 26, 2012, SFC brought a motion for an order declaring that all claims made against 
SFC arising in connection with the ownership, purchase or sale of an equity interest in SFC and 
related indemnity claims to be "equity claims" (as defined in section 2 of the CCAA). These claims 
encapsulate the commenced Shareholder Class Action Claims asserted against SFC. The Equity 
Claims Decision did not purport to deal with the Noteholder Class Action Claims. 

33 In reasons released on July 27, 2012, I granted the relief sought by SFC in the Equity Claims 
Decision, finding that the "the claims advanced in the shareholder claims are clearly equity claims." 
The Auditors and Underwriters appealed the decision and on November 23, 2012, the Court of 
Appeal for Ontario dismissed the appeal. 
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34 On August 31, 2012, an order was issued approving the filing of the Plan (the "Plan Filing and 
Meeting Order"). 

35 According to SFC's counsel, the Plan endeavours to achieve the following purposes: 

(a) to effect a full, final and irrevocable compromise, release, discharge, 
cancellation and bar of all affected claims; 

(b) to effect the distribution of the consideration provided in the Plan in 
respect of proven claims; 

(c) to transfer ownership of the Sino-Forest business to Newco and then to 
Newco II, in each case free and clear of all claims against SFC and certain 
related claims against the Subsidiaries so as to enable the Sino-Forest 
business to continue on a viable, going concern basis for the benefit of the 
Affected Creditors; and 

( d) to allow Affected Creditors and N oteholder Class Action Claimants to 
benefit from contingent value that may be derived from litigation claims to 
be advanced by the litigation trustee. 

36 Pursuant to the Plan, the shares ofNewco ("Newco Shares") will be distributed to the Affected 
Creditors. Newco will immediately transfer the acquired assets to Newco II. 

37 SFC's counsel submits that the Plan represents the best available outcome in the circumstances 
and those with an economic interest in SFC, when considered as a whole, will derive greater benefit 
from the implementation of the Plan and the continuation of the business as a going concern than 
would result from bankruptcy or liquidation of SFC. Counsel further submits that the Plan fairly and 
equitably considers the interests of the Third Party Defendants, who seek indemnity and 
contribution from SFC and its Subsidiaries on a contingent basis, in the event that they are found to 
be liable to SFC's stakeholders. Counsel further notes that the three most significant Third Party 
Defendants (E&Y, BOO and the Underwriters) support the Plan. 

38 SFC filed a version of the Plan in August 2012. Subsequent amendments were made over the 
following months, leading to further revised versions in October and November 2012, and a final 
version dated December 3, 2012 which was voted on and approved at the meeting. Further 
amendments were made to obtain the support of E& Y and the Underwriters. BOO availed itself of 
those terms on December 5, 2012. 

39 The current form of the Plan does not settle the Class Action Claims. However, the Plan does 
contain terms that would be engaged if certain conditions are met, including if the class action 
settlement with E& Y receives court approval. 

40 Affected Creditors with proven claims are entitled to receive distributions under the Plan of (i) 
Newco Shares, (ii) Newco notes in the aggregate principal amount of U.S. $300 million that are 
secured and guaranteed by the subsidiary guarantors (the "Newco Notes"), and (iii) Litigation Trust 
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Interests. 

41 Affected Creditors with proven claims will be entitled under the Plan to: (a) their pro rata 
share of 92.5% of the Newco Shares with early consenting noteholders also being entitled to their 
pro rat a share of the remaining 7 .5% of the N ewco Shares; and (b) their pro rat a share of the 
Newco Notes. Affected Creditors with proven claims will be concurrently entitled to their pro rata 
share of75% of the Litigation Trust Interests; the Noteholder Class Action Claimants will be 
entitled to their pro rata share of the remaining 25% of the Litigation Trust Interests. 

42 With respect to the indemnified Noteholder Class Action Claims, these relate to claims by 
former noteholders against third parties who, in turn, have alleged corresponding indemnification 
claims against SFC. The Class Action Plaintiffs have agreed that the aggregate amount of those 
former noteholder claims will not exceed the Indemnified Noteholder Class Action Limit of $150 
million. In turn, indemnification claims of Third Party Defendants against SFC with respect to 
indemnified Noteholder Class Action Claims are also limited to the $150 million Indemnified 
Noteholder Class Action Limit. 

43 The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters' liability 
for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class Action Limit; 
( c) E& Y in the event that all of the preconditions to the E& Y settlement with the Ontario Class 
Action plaintiffs are met; and ( d) certain current and former directors and officers of SFC 
(collectively, the "Named Directors and Officers"). It was emphasized that non-released D&O 
Claims (being claims for fraud or criminal conduct), conspiracy claims and section 5.1 (2) D&O 
Claims are not being released pursuant to the Plan. 

44 The Plan also contemplates that recovery in respect of claims of the Named Directors and 
Officers of SFC in respect of any section 5 .1 (2) D&O Claims and any conspiracy claims shall be 
directed and limited to insurance proceeds available from SFC's maintained insurance policies. 

45 The meeting was carried out in accordance with the provisions of the Plan Filing and Meeting 
Order and that the meeting materials were sent to stakeholders in the manner required by the Plan 
Filing and Meeting Order. The Plan supplement was authorized and distributed in accordance with 
the Plan Filing and Meeting Order. 

46 The meeting was ultimately held on December 3, 2012 and the results of the meeting were as 
follows: 

(a) the number of voting claims that voted on the Plan and their value for and 
against the Plan; 

(b) The results of the Meeting were as follows: 

a. the number of Voting Claims that voted on the Plan and their value 
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for and against the Plan: 

Number of Yotes % Yalne of Yotes % 
TotalC1allns Votin!!:For 250 98.81% s 1465J66204 99.97°/o 
Total Chlllns Vo tin« Al!' aim t 3 1.19% s 414087 0.03%, 
Total C1allns Votine: 253 100J))0/o s I.466.!S0.291 100.00% 

b. the number of votes for and against the Plan in connection with 
Class Action Indemnity Claims in respect of Indemnified N oteholder 
Class Action Claims up to the Indemnified Noteholder Limit: 

1.15;.J ,.§1¥§0.H ~mMiftli~ 
Class Action Indemnity Claims 4 1 5 

c. the number of Defence Costs Claims votes for and against the Plan 
and their value: 

Numb<>r ;;f Y;;t"s % Y :du" ;;f Y ;;t"s % 
T olal Claims Voting For 12 92.31% "s S.375J)l6 %.10% 
T olal Chims Voting Agaimt l 7.69% s 34-0.000 3.ro-?~ 

Total Clanm Voling l3 100.0re!. s 8.715.016 100.00% 

d. the overall impact on the approval of the Plan if the count were to 
include Total Umesolved Claims (including Defence Costs Claims) 
and, in order to demonstrate the "worst case scenario" ifthe entire 
$150 million of the Indemnified Noteholder Class Action Limit had 
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been voted a "no" vote (even though 4 of 5 votes were "yes" votes 
and the remaining "no" vote was from BDO, who has now agreed to 
support the Plan): 

Number of Yotes % Yalne of ,.otes % 

TotalClaims Voting For 263 9S.50"A> s l.474.149.082 ro.72% 
Total Claims Vo ting Against 4 l.50'% s 15Q7 54.087 9.23% 
Total Claims Voting 267 100.00% s L624,900 .169 100.00% 

e. E& Y has now entered into a settlement ("E& Y Settlement") with the 
Ontario plaintiffs and the Quebec plaintiffs, subject to several 
conditions and approval of the E& Y Settlement itself. 

47 As noted in the endorsement dated December 10, 2012, which denied the Funds' adjourmnent 
request, the E& Y Settlement does not form part of the Sanction Order and no relief is being sought 
on this motion with respect to the E&Y Settlement. Rather, section 1 Ll of the Plan contains 
provisions that provide a framework pursuant to which a release of the E& Y claims under the Plan 
will be effective if several conditions are met. That release will only be granted if all conditions are 
met, including further court approval. 

48 Further, SFC's counsel acknowledges that any issues relating to the E& Y Settlement, 
including fairness, continuing discovery rights in the Ontario Class Action or Quebec Class Action, 
or opt out rights, are to dealt with at a further court-approval hearing. 

Law and Argument 

49 Section 6(1) of the CCAA provides that courts may sanction a plan of compromise if the plan 
has achieved the support of a majority in number representing two-thirds in value of the creditors. 

50 To establish the court's approval of a plan of compromise, the debtor company must establish 
the following: 

(a) there has been strict compliance with all statutory requirements and 
adherence to previous orders of the court; 

(b) nothing has been done or purported to be done that is not authorized by 
the CCAA; and 

( c) the plan is fair and reasonable. 
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(See Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA 238, 
affd 2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, [2001] S.C.C.A. No. 60 and Re 
Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307). 

51 SFC submits that there has been strict compliance with all statutory requirements. 

52 On the initial application, I found that SFC was a "debtor company" to which the CCAA 
applies. SFC is a corporation continued under the Canada Business Corporations Act ("CBCA") 
and is a "company" as defined in the CCAA. SFC was "reasonably expected to run out ofliquidity 
within a reasonable proximity of time" prior to the Initial Order and, as such, was and continues to 
be insolvent. SFC has total claims and liabilities against it substantially in excess of the $5 million 
statutory threshold. 

53 The Notice of Creditors' Meeting was sent in accordance with the Meeting Order and the 
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting 
procedures were posted on the Monitor's website and emailed to each of the ordinary Affected 
Creditors. It was also delivered by email to the Trustees and DTC, as well as to Globic who 
disseminated the information to the Registered Noteholders. The final version of the Plan was 
emailed to the Affected Creditors, posted on the Monitor's website, and made available for review at 
the meeting. 

54 SFC also submits that the creditors were properly classified at the meeting as Affected 
Creditors constituted a single class for the purposes of considering the voting on the Plan. Further, 
and consistent with the Equity Claims Decision, equity claimants constituted a single class but were 
not entitled to vote on the Plan. Unaffected Creditors were not entitled to vote on the Plan. 

55 Counsel submits that the classification of creditors as a single class in the present case 
complies with the commonality of interests test. See Re Canadian Airlines Corporation. 

56 Courts have consistently held that relevant interests to consider are the legal interests of the 
creditors hold qua creditor in relationship to the debtor prior to and under the plan. Further, the 
commonality of interests should be considered purposively, bearing in mind the object of the 
CCAA, namely, to facilitate reorganizations if possible. See Stelco Inc. (2005), 78 O.R. (3d) 241 
(Ont. C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation [2009] O.J. 
No. 2166 (Ont. S.C.). Further, courts should resist classification approaches that potentially 
jeopardize viable plans. 

57 In this case, the Affected Creditors voted in one class, consistent with the commonality of 
interests among Affected Creditors, considering their legal interests as creditors. The classification 
was consistent with the Equity Claims Decision. 

58 I am satisfied that the meeting was properly constituted and the voting was properly carried 
out. As described above, 99% in number, and more than 99% in value, voting at the meeting 
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favoured the Plan. 

59 SFC's counsel also submits that SFC has not taken any steps unauthorized by the CCAA or by 
court orders. SFC has regularly filed affidavits and the Monitor has provided regular reports and has 
consistently opined that SFC is acting in good faith and with due diligence. The court has so ruled 
on this issue on every stay extension order that has been granted. 

60 In Nelson Financial, I articulated relevant factors on the sanction hearing. The following list 
of factors is similar to those set out in Re Canwest Global Communications Corporation, 2010 
ONSC 4209, 70 C.B.R. (5th) I: 

1. The claims must have been properly classified, there must be no secret 
arrangements to give an advantage to a creditor or creditor; the approval of 
the plan by the requisite majority of creditors is most important; 

2. It is helpful if the Monitor or some other disinterested person has prepared 
an analysis of anticipated receipts and liquidation or bankruptcy; 

3. If other options or alternatives have been explored and rejected as 
workable, this will be significant; 

4. Consideration of the oppression rights of certain creditors; and 
5. Unfairness to shareholders. 
6. The court will consider the public interest. 

61 The Monitor has considered the liquidation and bankruptcy alternatives and has determined 
that it does not believe that liquidation or bankruptcy would be a preferable alternative to the Plan. 
There have been no other viable alternatives presented that would be acceptable to SFC and to the 
Affected Creditors. The treatment of shareholder claims and related indemnity claims are, in my 
view, fair and consistent with CCAA and the Equity Claims Decision. 

62 In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc Securities 
Purchasers Committee have agreed not to oppose the Plan. I agree with SFC's submission to the 
effect that these are exercises of those parties' business judgment and ought not to be displaced. 

63 I am satisfied that the Plan provides a fair and reasonable balance among SFC' s stakeholders 
while simultaneously providing the ability for the Sino-Forest business to continue as a going 
concern for the benefit of all stakeholders. 

64 The Plan adequately considers the public interest. I accept the submission of counsel that the 
Plan will remove uncertainty for Sino-Forest's employees, suppliers, customers and other 
stakeholders and provide a path for recovery of the debt owed to SFC's non-subordinated creditors. 
In addition, the Plan preserves the rights of aggrieved parties, including SFC through the Litigation 
Trust, to pursue (in litigation or settlement) those parties that are alleged to share some or all of the 
responsibility for the problems that led SFC to file for CCAA protection. In addition, •releases are 
not being granted to individuals who have been charged by OSC staff, or to other individuals 
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against whom the Ad Hoc Securities Purchasers Committee wishes to preserve litigation claims. 

65 In addition to the consideration that is payable to Affected Creditors, Early Consent 
Noteholders will receive their pro rata share of an additional 7.5% of the Newco Shares ("Early 
Consent Consideration"). Plans do not need to provide the same recovery to all creditors to be 
considered fair and reasonable and there are several plans which have been sanctioned by the courts 
featuring differential treatment for one creditor or one class of creditors. See, for example, Canwest 
Global and Re Armbro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Gen. Div.). A common 
theme permeating such cases has been that differential treatment does not necessarily result in a 
finding that the Plan is unfair, as long as there is a sufficient rational explanation. 

66 In this case, SFC's counsel points out that the Early Consent Consideration has been a feature 
of the restructuring since its inception. It was made available to any and all noteholders and 
noteholders who wished to become Early Consent Noteholders were invited and permitted to do so 
until the early consent deadline of May 15, 2012. I previously determined that SFC made available 
to the noteholders all information needed to decide whether they should sign a joinder agreement 
and receive the Early Consent Consideration, and that there was no prejudice to the noteholders in 
being put to that election early in this proceeding. 

67 As noted by SFC's counsel, there was a rational purpose for the Early Consent Consideration. 
The Early Consent Noteholders supported the restructuring through the CCAA proceedings which, 
in turn, provided increased confidence in the Plan and facilitated the negotiations and approval of 
the Plan. I am satisfied that this feature of the Plan is fair and reasonable. 

68 With respect to the Indemnified Noteholder Class Action Limit, I have considered SFC's 
written submissions and accept that the $150 million agreed-upon amount reflects risks faced by 
both sides. The selection of a $150 million cap reflects the business judgment of the parties making 
assessments of the risk associated with the noteholder component of the Ontario Class Action and, 
in my view, is within the "general range of acceptability on a commercially reasonable basis". See 
Re Ravelston Corporation, (2005) 14 C.B.R. (5th) 207 (Ont. S.C). Further, as noted by SFC's 
counsel, while the New York Class Action Plaintiffs filed a proof of claim, they have not appeared 
in this proceeding and have not stated any opposition to the Plan, which has included this concept 
since its inception. 

69 Turning now to the issue ofreleases of the Subsidiaries, counsel to SFC submits that the 
unchallenged record demonstrates that there can be no effective restructuring of SFC's business and 
separation from its Canadian parent if the claims asserted against the Subsidiaries arising out of or 
connected to claims against SFC remain outstanding. The Monitor has examined all of the releases 
in the Plan and has stated that it believes that they are fair and reasonable in the circumstances. 

70 The Court of Appeal in ATE Financial v. Metcalfe & Mansfield Alternative Investments II 
Corporation, 2008 ONCA 587, 45 C.B.R. (5th) 163 stated that the "court has authority to sanction 
plans incorporating third party releases that are reasonably related to the proposed restructuring". 
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71 In this case, counsel submits that the release of Subsidiaries is necessary and essential to the 
restructuring of SFC. The primary purpose of the CCAA proceedings was to extricate the business 
of Sino-Forest; through the operation ofSFC's Subsidiaries (which were protected by the Stay of 
Proceedings), from the cloud of uncertainty surrounding SFC. Accordingly, counsel submits that 
there is a clear and rational connection between the release of the Subsidiaries in the Plan. Further, 
it is difficult to see how any viable plan could be made that does not cleanse the Subsidiaries of the 
claims made against SFC. 

72 Counsel points out that the Subsidiaries who are to have claims against them released are 
contributing in a tangible and realistic way to the Plan. The Subsidiaries are effectively contributing 
their assets to SFC to satisfy SFC's obligations under their guarantees of SFC's note indebtedness, 
for the benefit of the Affected Creditors. As such, counsel submits the releases benefit SFC and the 
creditors generally. 

73 In my view, the basis for the release falls within the guidelines previously set out by this court 
in ATB Financial, Re Nortel Networks, 2010 ONSC 1708, and Re Kitchener Frame Limited, 2012 
ONSC 234, 86 C.B.R. (5th) 274. Further, it seems to me that the Plan cannot succeed without the 
release's of the Subsidiaries. I am satisfied that the releases are fair and reasonable and are rationally 
connected to the overall purpose of the Plan. 

74 With respect to the Named Directors and Officers release, counsel submits that this release is 
necessary to effect a greater recovery for SFC's creditors, rather than having those directors and 
officers assert indemnity claims against SFC. Without these releases, the quantum of the unresolved 
claims reserve would have to be materially increased and, to the extent that any such indemnity 
claim was found to be a proven claim, there would have been a corresponding dilution of 
consideration paid to Affected Creditors. 

75 It was also pointed out that the release of the Named Directors and Officers is not unlimited; 
among other things, claims for fraud or criminal conduct, conspiracy claims, and section 5.1 (2) 
D&O Claims are excluded. · 

76 I am satisfied that there is a reasonable connection between the claims being compromised and 
the Plan to warrant inclusion of this release. 

77 Finally, in my view, it is necessary to provide brief comment on the alternative argument of 
the Funds, namely, the Plan be altered so as to remove Article 11 "Settlement of Claims Against 
Third Party Defendants". The Plan was presented to the meeting with Article 11 in place. This was 
the Plan that was subject to the vote and this is the Plan that is the subject of this motion. The 
alternative proposed by the Funds was not considered at the meeting and, in my view, it is not 
appropriate to consider such an alternative on this motion. 

Disposition 



78 Having considered the foregoing, I am satisfied that SFC has established that: 

(i) there has been strict compliance with all statutory requirements and 
adherence to the previous orders of the court; 
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(ii) nothing has been done or purported to be done that is not authorized by 
the CCAA; and 

(iii) the Plan is fair and reasonable. 

79 Accordingly, the motion is granted and the Plan is sanctioned. An order has been signed 
substantially in the form of the draft Sanction Order. 

G.B. MORA WETZ J. 
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Canadian Airlines Cow. Re (2000), [2000] IO W.W.R. 269, 20 C.B.R. (4th) I. 84 Alta. LR. (3d) 9, 9 B.L.R. (3d) 

41, 2000 Carswel!Alta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.)- referred to 

Canadian Airlines Co1p., Re(2000), 2000 CarswellAlta 919, [2000] I 0 W.W.R. 314, 20 C.B.R. (4th) 46, 84 Alta. LR. 

(3d) 52, 9 B.LR. (3d) 86, 2000 ABCA 238, 266 A.R. 131, 228 W.A.C. 131 (Alta. C.A. [In Chambers])- referred to 

Canadian Airlines CoqJ., Re (2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9, 2000 Carswcl!Alta 1556, [2001] 4 W.W.R. 

I, 277 A.R. 179, 242 W.A.C. 179 (Alta. C.A.)- referred to 
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Canadian Airlines Co1p., Re (2001 ), 2001 CarswellAlta 888, 2001 CarswcllAlta 889, 275 N.R. 386 (note), 293 A.R. 

351 (note), 257 W.A.C. 351 (note) (S.C.C.)- referred to 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1, (sub nom. Olympia & York 

Developments Ltd., Re) 12 O.R. (3d) 500, 1993 CarswellOnt 182 (Ont. Gen. Div.)- considered 

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Canada 

Ltd. v. Sierra Club of Canada) 18 C.P.R. (4th) 1, 44 C.E.L.R. (N.S.) 161, (sub nom. Atomic Energy of Canada Ltd. v. 

Sierra Club of Canada) 211 D.L.R. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin. L.R. (3d) 1, 2002 

SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of 

Canada) 93 C.R.R. (2d) 219, [2002] 2 S.C.R. 522 (S.C.C.)- followed 

SkyLink Aviation Inc., Re (2013), 2013 CarswellOnt 2785, 2013 ONSC 1500 (Ont. S.C.J. [Commercial List])

referred to 

Statutes considered: 

Co111panies 1 Creditors Arrange1nent Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s.5.1(2)[en.1997,c.12,s.122]-rcforrcdto 

s. 19(2) - referred to 

APPLICATION by debtor for approval of plan under Co1npanies 1 Creditors Arrange111ent Act and to extend stay. 

Mortnvetz J.: 

SkyLink Aviation Inc. ('1SkyLink Aviation", the 11Co111pany" or the "Applicant"), seeks an Order (the "Sanction Order"), 

an1ong other things: 

(a) sanctioning SkyLinkAviation1s Plan ofCompro1nise and Arrangen1cnt dated April 18, 2013 (as it nlay be ainended 

in accordance with its tern1s, the 11Plan") pursuant to the Co111pa11ies' Creditors Arrange111ent Act, R.S.C. 1985, c. 

C-36, as amended (the "CCAA"); 

(b) declaring that the New Shareholders Agreen1ent is effective and binding on all holders of New Co1n1non Shares 

and any Persons entitled to receive New Co1n1non Shares pursuant to the Plan; and 

(c) extending the Stay Period, as defined in the Initial Order of this Court granted March 8, 2013 [2013 CarswellOnt 

2785 (Ont. S.C.J. [Commercial List])] (the "Initial Order"). 

2 No party opposed the requested relief. 

3 Counsel to the Con1pany subn1its that the Plan has strong support fro1n the creditors and achieves the Co1npany's goal of 

a going-concern recapitalization transaction (the "Recapitalization") that 111inin1izcs any i111pact on operations and 1naxilnizes 

value for the Co1npany's stakeholders. 

4 Counsel further subn1its that the Plan is fair and reasonable and offers a greater benefit to the Con1pany's stakeholders 

than other restructuring or sale alternatives. The Plan has been approved by the Affected Creditors \Vith 95.3o/o in nun1bcr 

representing 93.6% in value of the Affected Unsecured Creditors Class and 97.1 o/o in nu1nber representing 99.99% in value of 

the Secured Notcholdcrs Class voting in favour of the Plan (inclusive of Voting Clain1s and Disputed Voting Clai111s). 

V\'estlav1NeXLCAN~oA Copyright(,~, Thomson Reuters Cumida Limited or its trc.onso's \•~xclud:n9 1nd!v!dua! courl documents). All ri9hts n~sot'tOd J 
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5 The request for court approval is supported by the Initial Consenting Noteholders, the First Lien Lenders and the Monitor. 

The Facts 

6 SkyLink Aviation, together with the Sky Link Subsidiaries (as defined in the Affidavit of Jan Ottens sworn April 21, 2013) 

(collectively, "SkyLink"), is a leading provider of global aviation transportation and logistics services, pri1narily fixed-wing 

and rotary-wing air transport and related activities (the "Sky Link Business"). 

7 SkyLink is responsible for providing non-combat life-supporting functions to both its own personnel and those of its 

suppliers and clients in high-risk conflict zones. 

8 Sky Link Aviation experienced financial challenges that necessitated a recapitalization of the Company under the CCAA. 

On March 8, 2013, the Co1npany sought protection fro1n its creditors under the CCAA and obtained the Initial Order which 

appointed Duff & Phelps Canada Restructuring Inc. as the n1onitor of the Applicant in this CCAA Proceeding (the "Monitor11
). 

9 The primary purpose of the CCAA Proceeding is to expeditiously in1ple1nent the Recapitalization. The Recapitalization 

involves: (i) the refinancing of the Con1pany1s first lien debt; (ii) the cancellation of the Secured Notes in exchange for the 

issuance by the Con1pany of consideration that includes new co111111on shares and new debt; and (iii) the co1npro1nise of certain 

unsecured liabilities, including the portion of the Noteholders' clailn that is treated as unsecured under the Plan. 

10 On March 8, 2013, I granted the Clain1s Procedure Order approving the Claims Procedure to ascertain all of the clain1s 

against the Coinpany and its directors and officers. Sky Link Aviation, with the assistance of the Monitor, carried out the Clain1s 

Procedure in accordance with the tern1s of the Clai1ns Procedure Order. 

11 Pursuant to the Claiins Procedure Order, the Secured Notcholdcrs Allowed Clai1n, was detern1ined by the Applicant, with 

the consent of the Monitor and the Majority Initial Consenting Noteholders, to be approxin1ately $123.4 n1illion. 

12 The Secured Noteholders Allowed Claiin was allowed for both voting and distribution purposes against the Applicant 

as follows: 

(a) $28.5 n1illion, as agreed an1ong the Applicant, the Monitor and the Majority Initial Consenting Noteholders, was 

allowed as secured Clai1ns against the Applicant (collectively the "Secured Noteholders Allowed Secured Clailn"); and 

(b) $94.9 n1illion, the balance of the Secured Noteholders Allowed Clain1, was allowed as an unsecured Clain1 against the 

Applicant (collectively the "Secured Noteholders Allowed Unsecured Claim"). 

13 The value of the Secured Noteholders Allowed Secured Clain1 is consistent with the enterprise value range set out in the 

valuation dated March 7, 2013 (the "Valuation") prepared by Duff & Phelps Canada Limited. 

14 The Clai1ns Procedure resulted in $133.7 n1illion in Affected Unsecured Clain1s, consisting of the Secured Noteholders 

Allo\vcd Unsecured Clai111 of$94.9 n1illion and other unsecured Clai111s ofS38.81nillion, being filed against the Co111pany. 

15 In addition, ten clain1s were filed against the Directors and Officers totalling approxin1ately $21 1nillion. Approxin1ately 

Sl3 111illion of these clain1s were also filed against the Co1npany. 

16 Following the co1111nencen1ent of these proceedings, Sky Link Aviation entered into discussions with certain creditors in an 

effort to consensually resolve the Affected Unsecured Clain1s and Director/Officer Clain1s asserted by the1n. These negotiations, 

and the settlen1cnt agreen1ents ultin1ately reached with these creditors, resulted in mnend111cnts to the original version of the 

Plan filed on March 8, 2013 (the "Original Plan"). 

Purpose and Effect of the Plan 

\Vestla'.vNext, CANADA Copyri~Jhl CC.• Thomson Reuters Canoda Lm:,tcd or· its hcerisors 1•~Kciu(Jin9 individual court documr.mts). All rights resen'ed. 
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17 In developing the Plan, counsel submits that the Con1pany sought to, among other things: (i) ensure a going-concern 

result for the SkyLink Business; (ii) minimize any i1npact on operations; (iii) n1axiinize value for the Company's stakeholders; 

and (iv) achieve a fair and reasonable balance a1nong its Affected Creditors. 

18 The Plan provides for a full and final release and discharge of the Affected Clailns and Released Claims, a settlement of, 

and consideration for, all Allowed Affected Clain1s and a recapitalization of the Applicant. 

19 Unaffected Creditors will not be affected by the Plan (subject to recovery in respect of Insured Clain1s being Jin1ited to 

the proceeds of applicable Insurance Policies) and will not receive any considcrntion or distributions under the Plan in respect 

of their Unaffected Clain1s (except to the extent their Unaffected Claiins arc paid in full on the Plan I1nplc1ncntation Date in 

accordance with the express tcnns of the Plan). 

20 Equity Clahns and Equity Interests will be extinguished under the Plan and any Equity Claiinants will not receive any 

consideration or distributions under the Plan. 

21 The Plan provides for the release of a nun1bcr of parties (the "Released Parties"), including SkyLink Aviation, 

the Released Directors/Officers, the Released Shareholders, the Sky Link Subsidiaries and the directors and officers of the 

SkyLink Subsidiaries in respect ofClain1s relating to SkyLink Aviation, Director/Officer Clain1s and any clai1ns arising fron1 

or connected to the Plan, the Recapitalization, the CCAA proceedings or other related n1atters. These releases were negotiated 

as part of the overall fra111ework of co1npron1iscs in the Plan, and such releases are necessa1y to and facilitate the successful 

co1npletion of the Plan and the Recapitalization. 

22 The Plan does not release: (i) the right to enforce Sky Link Aviation's obligations under the Plan; (ii) any Released Party 

frotn fraud or wilful 111isconduct; (iii) Sky Link A via ti on fro111 any Claiin that is not pennitted to be released pursuant to Section 

19(2) of the CCAA; or (iv) any Director or Officer fro111 any Director/Officer Clai1n that is not pcnnitted to be released pursuant 

to Section 5.1(2) of the CCAA. Further, as noted above, the Plan does not release Director/Officer Wages Claims or Insured 

Clain1s, provided that any recourse in respect of such clai111s is li111ited to proceeds, if any, of the applicable Insurance Policies. 

Meetings of Creditors 

23 At the Meetings, the resolution to approve the Plan was passed by the required nlajorities in both classes of creditors. 

Specifieally, the Affected Creditors approved the Plan by the following majorities: 

(a) Affected Unsecured Creditors Class: 

95.3o/o in nu1nber and 93.6o/o in value (inclusive of Voting Clain1s and Disputed Voting Claims); 

97.4o/o in nu1nbcr and 99.9% in value (Voting Clain1s only); and 

(b) Secured Noteholders Class: 

97. l % in nun1ber and 99.99% in value. 

24 Counsel to the Co111pany sub1nits that the results of the vote taken in the Affected Unsecured Creditors Class would not 

change 1naterially based on the inclusion or exclusion of the Disputed Voting Clain1s as the required n1ajoritics for approval of 

the Plan under the CCAA would be achieved regardless of\vhcthcr the Disputed Voting Clai1ns arc included in the voting results. 

25 Counsel for the Cotnpany sub1nits that the Plan provides that the shareholders agrcc1nent a1nong the existing shareholders of 

Sky Link Aviation \Viii be tern1inated on the Plan hnplc111cntation Date. A nC\V shareholders agrce1nent (the "NC\V Shareholders' 

Agreen1ent"), \vhich is to apply in respect of the holders or the Nc\v Co1nn1on Shares as of the Plan hnplcn1cntation Date, has 

been negotiated between and an1ong: (i) the Initial Consenting Notcholdcrs (and each of their independent counsel), \vho \viii 

VVestlo'NNex.C.cANAOA Copyrigt1l (1" Tl1ornson Reuters Cm1<:ida Limited or· ,ts llcen$crs tf:JXC!udin9 indiv!dun! court dcc1.mienls). All riqtlts reserved. 
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collectively hold 1nore than 90o/o of the New Co1n1non Shares; and (ii) counsel to the Note Indenture Trustee, who acted as a 

representative for the interests of the post-Recapitalization n1inority shareholders. 

Requirements for Approval 

26 The general require1nents for court approval ofa.CCAA plan are well established: 

(a) there must be strict con1pliance with all statuto1y requirements; 

(b) all n1aterials filed and procedures carried out must be exa1nined to detennine if anything has been done or purported 
to have been done which is not authorized by the CCAA; and 

(c) the plan 111ust be fair and reasonable. 

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen. Div.)). 

Canadian Airlines C01p., Re, 2000 ABQB 442 (Alta. Q.B.), at para 60, leave to appeal refused 2000 ABCA 

238 (Alta. C.A. [Jn Chambers]), affirmed (2000), 2001 ABCA 9 (Alta. C.A.), leave to appeal refused (2001] 

S.C.C.A. No. 60 (S.C.C.). 

27 Since the con1111cnccment of the CCAA Proceeding, T an1 satisfied that Sky Link Aviation has co1nplicd with the procedural 

requirc1ncnts of the CCAA, the Initial Order and all other Orders granted by the Court during the CCAA Proceeding. 

28 With respect to the second part of the test I mn satisfied that throughout the course of the CCAA Proceeding, SkyLink 

Aviation has acted in good faith and with due diligence and has con1plied with the requirc1nents of the CCAA and the Orders 

of this Honourable Court. 

29 Counsel to SkyLink sub1nits that the Plan is fair and reasonable for a nu1nber of reasons including: 

(a) the Plan represents a con1pro111ise a111ong the Applicant and the Affected Creditors resulting fron1 dialogue and 

negotiations a111ong the Co111pany and its creditors, with the support of the Monitor and its counsel; 

(b) the classification of the Con1pany's creditors into two Voting Classes, the Secured Noteholders Class and the 

Affected Unsecured Creditors Class, \Vas approved by this Court pursuant to the Meetings Order. This classification 

was not opposed at the hearing to approve the Meetings Order or thereafter at the coineback hearing; 

(c) the ainount of the Secured Noteholders Allowed Secured Claiin is consistent with the enterprise value range 

provided for in the Valuation and is supported by the Monitor; 

(d) the Affected Creditors voted to approve the Plan at the Meetings; 

(e) the Plan is ccono111ically feasible; 

(f) the Plan provides for the continued operation of the world-wide business of SkyLink with no disruption to 

custon1ers and provides for an expedient recapitalization of the Co111pany's balance sheet, thereby preserving the 

goingconccrn value of the SkyLink Business; 

I accept these sub1nissions and conclude that the Plan is fair and reasonable. 

30 In considering the appropriateness of the 1ern1s and scope of third party releases, the courts \viii take into account the 

particular circun1stanccs of a case and the purpose of the CCAA: 
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The concept that has been accepted is that the Court does have jurisdiction, taking into account the nature and purpose of 

the CCAA, to sanction the release of third parties where the factual ci~cun1stances are deen1ed appropriate for the success 

of a Plan. 

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 43 C.B.R. (5th) 269 (Ont. S.C.J. 

[Commercial List]); affirmed 2008 ONCA 587 (Ont. C.A.) leave to appeal refused (2008), 257 0.A.C. 400 (note) (S.C.C.). 

31 Counsel to the Con1pany subn1its that the third party releases provided under the Plan protect the Released Parties fro111 

potential clai1ns relating to the Applicant based on conduct taking place on or prior to the later of the Plan 1Jnplen1entation 

Date and the date on which actions arc taken to in1plen1ent the Plan. The Plan does not release any Released Party for fraud 

or wilful 111isconduct. 

32 Counsel to the Co1npany subn1its the releases provided in the Plan were negotiated as part of the overall fra111ework 

of con1pro1nises in the Plan, and these releases are necessary to and facilitate the successful co1npletion of the Plan and the 

Recapitalization and that there is a reasonable connection between the releases conten1plated by the Plan and the restructuring 

to be achieved by the Plan to warrant inclusion of such releases in the Plan. 

33 I an1 satisfied that the releases of the Released Directors/Officers and the Released Shareholders contained in the Plan 

arc appropriate in the circun1stances for a nun1ber of reasons including: 

(a) the releases of the Released Directors/Officers and the Released Shareholders were negotiated as part of the overall 

fra111ework of co1npron1ises in the Plan; 

(b) the Released Directors/Officers consist of parties who, in the absence of the Plan releases, would have Clai1ns 

for inden1nification against SkyLink Aviation; 

(c) the inclusion of certain parties mnong the Released Directors/Officers and the Released Shareholders was an 

essential co1nponcnt of the sett lenient of several Clailns and Director/Officer Clain1s; 

(d) full disclosure of the releases was n1ade to creditors in the Initial Affidavit, the Plan, the Infonnation Staten1ent, 

the Monitor's Second Report and the Ottens' Affidavit; 

(e) the Monitor considers the scope of the releases contained in the Plan to be reasonable in the circu1nstances. 

34 I a111 satisfied that the Plan represents a con1pro1nise that balances the rights and interests of the Con1pany',s stakeholders 

and the releases provided for in the Plan are integral to the fran1ework of co1npron1ises in the Plan. 

Sealing the Confidential Appendix 

35 The Applicant also requests that an order to seal the confidential appendix to the Monitor's Third Report (the "Confidential 

Appendix"), \Vhieh outlines the Monitor's analysis and conclusions with respect to the an1ount of the Secured Notdholders 

Allo\ved Secured Clain1. 

36 The Confidential Appendix contains sensitive con1111ercial infonnation, the disclosure of which could be hannful to 

stakeholders. Accordingly, I an1 satisfied that the test set out in Sierra Club of' Canada v. Canada (1\ifi11isler (~/'Fi11a11ce), 2002 

SCC 41, [2002] 2 S.C.R. 522 (S.C.C.) (WL Can) at para. 53 has been met and the Confidential Appendix should be scaled. 

Extension of Stay Period 

37 The Applicant also requests an extension of the Stay Period until May 3l,2013. 

38 I ain satisfied that the Co1npany has acted and, is acting, in good faith and \vith due diligence such that the extension 

request is justified and is granted. 
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Bankruptcy and insolvency 
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XIX.2 Initial application 

XIX.2.h Miscellaneous 

I-I ca cl note 
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Applicant group of con1panies were involved in Canadian operations of U.S. retailer T Co. - Canadian operations sl1ffered 

significant loss in every quarter-T Co. decided to stop funding Canadian operations- Applicants sought to wind do\vn 

Canadian operations and applied for relief under Co111panies' Creditors Arrangen1en1 Act (CCAA)- Application granted 
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- Initial order granted- Stay of proceedings granted - Stay extended to certain liinited partnerships, which were related 
to or carried on operations integral to applicants' business - Stay of proceedings extended to rights of third party tenants 
against landlords that arose out of insolvency - Stay extended to T Co. and its U.S. subsidiaries in relation to clailns 

derivative of claims against Canadian operations. 

Bankruptcy and insolvency --- Con1panies' Creditors Arrangement Act - Initial application - Miscellaneous 

Applicant group of co1npanies were involved in Canadian operations of U.S. retailer T Co. -Canadian operations suffered 
significant loss in every quarter-T Co. decided to stop funding Canadian operations-Applicants sought to wind down 
Canadian operations and applied for relief under Companies' Creditors Arrangen1ent Act (CCAA)-Application granted 
- Initial order granted - Stay of proceedings granted - It was appropriate to grant broad relief to ensure status quo 
was n1aintained -Applicants were all insolvent- Although there was no prospect restructured 11going concern" solution 
would result, use of CCAA protection was appropriate in circu1nstances - Creation of e1nployee trust to cover pay1nents 
to e111ployees was approved - Key e1nployee retention progra1n (KERP) and charge as security for KERP pay111ents were 
approved - Appoint1nent of Employee Representative Counsel was approved - DIP Lenders' Charge and DIP Facility 
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Canada) 93 C.R.R. (2d) 219, [2002) 2 S.C.R. 522, 2002 CSC 41 (S.C.c.) - followed 

Ste/co Inc., Re (2004), 48 C.B.R. (4th) 299, [2004) 0.T.C. 284, 2004 CarswcIIOnt 1211 (Ont. S.C.J. [Commercial 

List)) - followed 
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Ste/co Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.)- referred to 

Ste/co Inc .. Re (2004), 338 N.R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswellOnt 5201 (S.C.C.)- referred to 

T. Eaton Co., Re (1997), 1997 CarswellOnt 1914, 46 C.B.R. (3d) 293 (Ont. Gen. Div.) - considered 

Ted Leroy Trucking Ltd., Re (2010), (sub nom. Centwy Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010] 
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Centwy Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.), 
(sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Lid., 

Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419, 
2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R. 
(5th) 170, [2011] 2 W.W.R. 383 (S.C.C.)- considered 

U.S. Steel Canada Inc., Re (2014), 2014 ONSC 6145, 2014 CarswellOnt 16465 (Ont. S.C.J.) - considered 

Statutes considered: 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
Generally - referred to 

s. 2 "insolvent person" - considered 

Co1npanies' Creditors Arrange1nent Act, R.S.C. 1985, c. C-36 
Generally- referred to 

s. 11 - considered 

s. 11.02 [en. 2005, c. 47, s. 128]- considered 

s. l l.02(l)[en. 2005, c. 47, s. 128]- considered 

s. 11.2 [en. 1997, c. 12, s. 124]- considered 

s. ll.2(4)[en.1997,c.12,s.124]-considered 

s. l l.7(l)[en. 1997, c. 12, s. 124]- considered 

s. 11.51 [en. 2005, c. 47, s. 128]- considered 

s. 36 - considered 

Rules considered: 

Rules of Civil Procedure, R.R.0. 1990, Reg. 194 
Generally - referred to 

Words and phrases considered: 

insolvent 
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"Insolvent" is not expressly defined in the [Cotnpanies' Creditors Arrange1nent Act (CCAA)]. However, for the purposes 

of the CCAA, a debtor is insolvent if it meets the definition of an "insolvent person" in section 2 of the Bankruptcy and 

Insolvency Act ... or ifit is "insolvent" as described in Stelco Inc. (Re), [2004] O.J. No. 1257, [Stelco], leave to appeal 

refused, [2004] O.J. No. 1903, leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336, where Farley, J. found that 

"insolvency" includes a corporation "reasonably expected to run out of liquidity within [a] reasonable proximity of time 

as compared with the tin1e reasonably required to in1plen1ent a restructuring". 

APPLICATION for relief under Co1npanies 1 Creditors Arrange1nent Act. 

Morawetz R.S.J.: 

Target Canada Co. ("TCC") and the other applicants listed above (the "Applicants") seek relief under the Companies' 

Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the "CCAA"). While the limited partnerships listed in Schedule 
11A 11 to the draft Order (the 11Partnerships") arc not applicants in this proceeding, the Applicants seek to have a stay of proceedings 

and other benefits of an initial order under the CCAA extended to the Partnerships, which are related to or carry on operations 

that are integral to the business of the Applicants. 

2 TCC is a large Canadian retailer. It is the Canadian operating subsidiary of Target Corporation, one of the largest retailers in 

the United States. The other Applicants are either corporations or partners of the Partnerships fanned to carry on specific aspects 

ofTCC's Canadian retail business (such as the Canadian pharn1acy operations) or finance leasehold i1nprove1nents in leased 

Canadian stores operated by TCC. The Applicants, therefore, do not represent the entire Target enterprise; the Applicants consist 

solely of entities that are integral to the Canadian retail operations. Together, they are referred as the 11Target Canada Entities11
• 

3 In early 2011, Target Corporation determined to expand its retail operations into Canada, undertaking a significant 

investment (in the form of both debt and equity) in TCC and certain of its affiliates in order to pennit TCC to establish and 

operate Canadian retail stores. As of today, TCC operates 133 stores, with at least one store in every province of Canada. All 

but three of these stores are leased. 

4 Due to a number of factors, the expansion into Canada has proven to be substantially less successful than expected. 

Canadian operations have shown significant losses in every quarter since stores opened. Projections demonstrate little or no 

prospect of improvcn1cnt within a reasonable tilne. 

5 After exploring multiple solutions over a nun1ber of n1onths and engaging in extensive consultations with its professional 

advisors, Target Corporation concluded that, in the interest of all of its stakeholders, the responsible course of action is to cease 

funding the Canadian operations. 

6 Without ongoing investtnent fro1n Target Corporation, TCC and the other Target Canada Entities cannot continue to 

operate and are clearly insolvent. Due to the n1agnitude and con1plexity of the operations of the Target Canada Entities, the 

Applicants are seeking a stay of proceedings under the CCAA in order to acco1nplish a fair, orderly and controlled wind-down 

of their operations. The Target Canada Entities have indicated that they intend to treat all of their stakeholders as fairly and 

equitably as the circu1nstances allow, particularly the approxin1ately 17,600 cn1ployces of the Target Canada Entities. 

7 The Applicants are of the view that an orderly wind-down under Court supervision, with the benefit of inherent jurisdiction 

of the CCAA, and the oversight of the proposed 111onitor, provides a frmnework in which the Target Canada Entities can, a1nong 

other things: 

a) Pursue initiatives such as the sale of real estate portfolios and the sale of inventory; 

b) Develop and in1ple1nent support 111cchanisn1s for cn1ployces as vulnerable stakeholders affected by the wind

do\vn, particularly (i) an en1ployee trust (the "En1ploycc Trust") funded by Target Corporation; (ii) an en1ployce 

representative counsel to safeguard etnployee interests; and (iii) a key e1nployee retention plan (the "KERP") to 
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provide essential e1nployees who agree to continue their en1ployn1ent and to contribute their services and expertise 

to the Target Canada Entities during the orderly wind-down; 

c) Create a level playing field to ensure that all affected stakeholders are treated as fairly and equitably as the 

circu1nstances allow; and 

d) A void the significant 1naneuvering ainong creditors and other stakeholders that could be detrimental to all 

stakeholders, in the absence of a court-supervised proceeding. 

8 The Applicants are of the view that these factors are entirely consistent with the well-established purpose of a CCAA stay: 

to give a debtor the 11breathing room" required to restructure with a view to 1naxi1nizing recoveries, whether the restructuring 

takes place as a going concern or as an orderly liquidation or wind-down. 

9 TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating company through which the 

Canadian retail operations are carried out. TCC is a Nova Scotia unlimited liability co1npany. It is directly owned by Nicollet 

Enterprise 1 S. it r.1. ( 11NEl 11
), an entity organized under the laws ofLuxe1nbourg. Target Corporation (which is incorporated 

under the laws of the State of Minnesota) owns NEl through several other entities. 

10 TCC operates from a corporate headquarters in Mississauga, Ontario. As of January 12, 2015, TCC employed 

approxitnately 17,600 people, aln1ost all ofwho1n work in Canada. TCC's en1ployees arc not represented by a union, and there 

is no registered pension plan for en1ployees. 

11 The other Target Canada Entities are all either: (i) direct or indirect subsidiaries ofTCC with responsibilities for specific 

aspects of the Canadian retail operation; or (ii) affiliates ofTCC that have been involved in the financing of certain leasehold 

iinprovements. 

12 A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square feet and is located in a shopping 

mall or large strip 1nall. TCC is usually the anchor tenant. Each TCC store typically contains an in-store Target brand pharmacy, 

Target Mobile kiosk and a Starbucks cafe. Each store typically employs approximately I 00 - 150 people, described as "Team 

Members" and 11Tea1n Leaders", with a total ofapproxiinately 16,700 e1nployed at the "store level" ofTCC1s retail operations. 

13 TCC owns three distribution centres (two in Ontario and one in Alberta) to support its retail operations. These centres 

are operated by a third party service provider. TCC also leases a variety of warehouse and office spaces. 

14 In every quarter since TCC opened its first store, TCC has faced lower than expected sales and greater than expected 

losses. As reported in Target Corporation's Consolidated Financial Staten1ents, the Canadian seg1nent of the Target business 

has suffered a significant loss in every quarter since TCC opened stores in Canada. 

15 TCC is completely operationally funded by its ultin1ate parent, Target Corporation, and related entities. It is projected that 

TCC1s cu1nulative pre-tax losses fro1n the date of its entry into the Canadian n1arket to the end of the 2014 fiscal year (ending 

January 31, 2015) will be more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel and Secretary ofTCC, 

states that this is 1nore than triple the loss originally expected for this period. Further, ifTCC's operations arc not wound down, 

it is projected that they would ren1ain unprofitable for at least 5 years and would require significant and continued funding fro1n 

Target Corporation during that period. 

16 TCC attributes its failure to achieve expected profitability to a nun1ber of principal factors, including: issues of scale; 

supply chain difficulties; pricing and product n1ix issues; and the absence ofa Canadian onlinc retail presence. 

17 Following a detailed review ofTCC's operations, the Board of Directors of Target Corporation decided that it is in the 

best interests of the business of Target Corporation and its subsidiaries to discontinue Canadian operations. 

18 Based on the stand-alone financial statc111ents prepared for TCC as of Noven1ber J, 2014 (\Vhich consolidated financial 

results ofTCC and its subsidiaries), TCC had total assets ofapproxi111ately $5.408 billion and total liabilities ofapproxin1ately 
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$5.118 billion. Mr. Wong states that this does not reflect a significant impairn1ent charge that will likely be incurred at fiscal 

year end due to TCC's financial situation. 

19 Mr. Wong states that TCC's operational funding is provided by Target Corporation. As ofNovember 1, 2014, NEl (TCC's 

direct parent) had provided equity capital to TCC in the amount of approximately $2.5 billon. As a result of continuing and 

significant losses in TCC's operations, NE! has been required to make an additional equity invest1nent of $62 1nillion since 

November 1, 2014. 

20 NE 1 has also lent funds to TCC under a Loan Facility with a maximum amount of$4 billion. TCC owed NEl approximately 

$3.l billion under this Faeility as of January 2, 2015. The Loan Facility is unseeured. On January 14, 2015, NEl agreed to 

subordinate all an1ounts owing by TCC to NE I under this Loan Facility to pay1nent in full of proven claims against TCC. 

21 As at November I, 2014, Target Canada Property LLC ("TCC Propco") had assets of approximately $1.632 billion and 

total liabilities of approximately $1.643 billion. Mr. Wong states that this does not reflect a significant in1pairment charge that 

will likely be incurred at fiscal year end due to TCC Propco's financial situation. TCC Propco has also borrowed approxiJnately 

$1.5 billion from Target Canada Property LP and TCC Propco also owes U.S. $89 million to Target Corporation under a 

De1nand Promissory Note. 

22 TCC has subleased ahnost all the retail store leases to TCC Propco, which then made real estate i1nprovc1nents and sub

sub leased the properties back to TCC. Under this arrangement, upon tennination of any of these sub-leases, a "1nake whole" 

payn1ent becomes owing fro1n TCC to TCC Propco. 

23 Mr. Wong states that without further funding and financial support fro1n Target Corporation, the Target Canada Entities 

are unable to meet their liabilities as they become due, including TCC's next payroll (due January 16, 2015). The Target Canada 

Entities, therefore state that they are insolvent. 

24 Mr. Wong also states that given the size and co1nplexity ofTCC1s operations and the numerous stakeholders involved 

in the business, including employees, suppliers, landlords, franchisees and others, the Target Canada Entities have detern1ined 

that a controlled wind-down of their operations and liquidation under the protection of the CCAA, under Court supervision and 

with the assistance of the proposed n1onitor, is the only practical method available to ensure a fair and orderly process for all 

stakeholders. Further, Mr. Wong states that TCC and Target Corporation seek to benefit fro1n the framework and the flexibility 

provided by the CCAA in effecting a controlled and orderly wind-down of the Canadian o~erations, in a 1nanner that treats 

stakeholders as fairly and as equitably as the circu1nstances allow. ! 
25 On this initial hearing, the issues are as follows: 

a) Does this court have jurisdiction to grant the CCAA relief requested? 

a) Should the stay be extended to the Partnerships? 

b) Should the stay be extended to "Co-tenants" and rights of third party tenants? 

c) Should the stay extend to Target Corporation and its U.S. subsidiaries in relation to clai1ns that are derivative 

of clain1s against the Target Canada Entities? 

d) Should the Court approve protections for c1nployees? 

c) Is it appropriate to allow pay1nent of certain pre-filing a1nounts? 

f) Does this court have the jurisdiction to authorize pre-filing clai111s to "critical" suppliers; 

g) Should the court should exercise its discretion to authorize the Applicants to seek proposals fron1 liquidators 

and approve the financial advisor and real estate advisor cngage1nent? 
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h) Should the court exercise its discretion to approve the Court-ordered charges? 

26 "Insolvent" is not expressly defined in the CCAA. However, for the purposes of the CCAA, a debtor is insolvent if it 

meets the definition of an "insolvent person" in section 2 of the Bankruptcy and Jnsolvenc.y Act, R.S.C., I 985, c. B-3 ("BIA") 

or if it is "insolvent" as described in Ste/co Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]), [Ste/co], leave to 

appeal refused, (2004] O.J. No. I 903 (Ont. C.A.), leave to appeal to S.C.C. refused (2004] S.C.C.A. No. 336 (S.C.C.), where 

Farley, J. found that 11 insolvency11 includes a corporation 11reasonably expected to run out of liquidity within [a] reasonable 

proximity ofti1ne as co1npared with the ti1ne reasonably required to implement a restructuring" (at para 26). The decision of 

Farley, J. in Ste/co was followed in Priszm Income Fund, Re, [2011] O.J. No. 1491 (Ont. S.C.J.), 2011 and Canwest Global 

Communications C01p., Re, [2009] O.J. No. 4286 (Ont. S.C.J. [Commercial List]) [Canwest]. 

27 Having reviewed the record and hearing submissions, I am satisfied that the Target Canada Entities arc all insolvent 

and are debtor companies to which the CCAA applies, either by reference to the definition of "insolvent person" under the 

Bankruptly and Insolvency Act (the 11BIA11
) or under the test developed by Farley J. in Ste/co. 

28 I also accept the sub1nission of counsel to the Applicants that without the continued financial support of Target Corporation, 

the Target Canada Entities face too 1nany legal and business impedin1ents and too much uncertainty to wind-down their 

operations without the 11breathing space" afforded by a stay of proceedings or other available relief under the CCAA. 

29 I an1 also satisfied that this Court has jurisdiction over the proceeding. Section 9(1) of the CCAA provides that an 

application 1nay be n1ade to the court that has jurisdiction in (a) the province in which the head office or chief place of business 

of the con1pany in Canada is situated; or (b) any province in which the co1npany's assets are situated, if there is no place of 

business in Canada. 

30 In this case, the head office and corporate headquarters ofTCC is located in Mississauga, Ontario, where approxin1ately 

800 e1nployees work. Moreover, the chief place of business of the Target Canada Entities is Ontario. A nu1nbcr of office 

locations are in Ontario; 2 ofTCC's 3 primary distribution centres arc located in Ontario; 55 of the TCC retail stores operate in 

Ontario; and almost half the employees that support TCC1s operations work in Ontario. 

31 The Target Canada Entities state that the purpose for seeking the proposed initial order in these proceedings is to effect 

a fair, controlled and orderly wind-down of their Canadian retail business with a view to developing a plan ofco1npron1ise or 

arrangen1ent to present to their creditors as part of these proceedings. I accept the submissions of counsel to the Applicants 

that although there is no prospect that a restructured "going concern" solution involving the Target Canada Entities will result, 

the use of the protections and flexibility afforded by the CCAA is entirely appropriate in these circu1nstances. In arriving at 

this conclusion, I have noted the co1n1nents of the Supren1c Court of Canada in Ted Leroy Trucking Ltd., Re, 2010 SCC 60 

(S.C.C.) ("Centtuy Services") that "courts frequently observe that the CCAA is skeletal in nature'', and does not "contain a 

co1nprehcnsive code that lays out all that is pennitted or barred". The flexibility of the CCAA, particularly in the context of large 

and con1plex restructurings, allows for innovation and creativity, in contrast to the 1nore "rules-based" approach of the BIA. 

32 Prior to the 2009 a111end111ents to the CCAA, Canadian courts accepted that, in appropriate circu111stanccs, debtor con1panies 

\Vere entitled to seek the protection of the CCAA where the outco1ne was not going to be a going concern restructuring, but 

instead, a "liquidation" or wind-down of the debtor con1panies' assets or business. 

33 The 2009 an1cnd111ents did not expressly address whether the CCAA could be used generally to wind-down the business 

ofa debtor con1pany. However, I a111 satisfied that the enactn1ent of section 36 of the CCAA, which establishes a process for 

a debtor co1npany to sell assets outside the ordinary course of business while under CCAA protection, is consistent \vi th the 

principle that the CCAA can be a vehicle to do\vnsize or wind-down a debtor con1pany's business. 

34 In this case, the sheer tnagnitude and co1nplcxity of the Target Canada Entities business, including the nu111ber of 

stakeholders whose interests are affected, arc, in 1ny vic\v, suited to the flexible fra1ncwork and scope for innovation offered 

by this "skeletal" legislation. 
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35 The required audited financial state1nents are contained in the record. 

36 The required cash flow staten1ents are contained in the record. 

37 Pursuant to s. 11.02 of the CCAA, the court inay make an order staying proceedings, restraining further proceedings, 

or prohibiting the co1nn1encernent of proceedings, "on any terms that it 1nay i1npose11 and "effective for the period that the 

court considers necessary" provided the stay is no longer than 30 days. The Target Canada Entities, in this case, seek a stay 

of proceedings up to and including February 13, 2015. 

38 Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC Mobile) act as general or limited partners in 

the partnerships. The Applicants submit that it is appropriate to extend the stay of proceedings to the Partnerships on the basis 

that each perfon11s key functions in relation to the Target Canada Entities' businesses. 

39 The Applicants also seek to extend the stay to Target Canada Property LP which was formerly the sub-leasec/sub-sub 

lessor under the sub-sub lease back arrangement entered into by TCC to finance the leasehold improven1ents in its leased stores. 

The Applicants contend that the extension of the stay to Target Canada Property LP is necessary in order to safeguard it against 

any residual clain1s that 1nay be asserted against it as a result ofTCC Propco's insolvency and filing under the CCAA. 

40 I an1 satisfied that it is appropriate that an initial order extending the protection of a CCAA stay of proceedings under 

section 11.02( 1) of the CCAA should be granted. 

41 Pursuant to section 11. 7(1) of the CCAA, Alvarez & Marsal Inc. is appointed as Monitor. 

42 It is well established that the court has the jurisdiction to extend the protection of the stay of proceedings to Partnerships in 

order to ensure that the purposes of the CCAA can be achieved (see: Lehndor.IJGenera/ Partner Ltd, Re ( 1993), 17 C.B.R. (3d) 

24 (Ont. Gen. Div. [Commercial List]); Priszm Income Fund, Re, 2011 ONSC 2061 (Ont. S.C.J.); Canwest Publishing Inc.I 

Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]) ("Canwest Publishing") and Canwest Global 

Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. [Commercial List]) ("Canwest Global"). 

43 In these circu1nstances, I ain also satisfied that it is appropriate to extend the stay to the Partnerships as requested. 

44 The Applicants also seek landlord protection in relation to third party tenants. Many retail leases of non-anchored 

tenants provide that tenants have certain rights against their landlords ifthe anchor tenant in a particular shopping n1all or centre 

bcco1nes insolvent or ceases operations. In order to alleviate the prejudice to TCC 1s landlords if any such non-anchored tenants 

atten1pt to exercise these rights, the Applicants request an extension of the stay of proceedings (the "Co-Tenancy Stay") to all 

rights of these third party tenants against the landlords that arise out of the insolvency of the Target Canada Entities or as a 

result of any steps taken by the Target Canada Entities pursuant to the Initial Order. 

45 The Applicants contend that the authority to grant the Co-Tenancy Stay derives fro1n the broad jurisdiction under sections 

11 and 11.02( l) of the CCAA to n1ake an initial order on any tenns that the court 1nay iinposc. Counsel references T. Eaton Co., 

Re, 1997 CarswellOnt 1914 (Ont. Gen. Div.) as a precedent where a stay of proceedings of the san1e nature as the Co-Tenancy 

Stay was granted by the court in Eaton's second CCAA proceeding. The Court noted that, if tenants were pennitted to exercise 

these "co-tenancy" rights during the stay, the clai1ns of the landlord against the debtor con1pany would greatly increase, \Vith a 

potentially detrin1ental in1pact on the restructuring efforts of the debtor co1npany. 

46 In these proceedings, the Target Canada Entities propose, as part of the orderly wind-down of their businesses, to engage a 

financial advisor and a real estate advisor with a view to iJnplen1enting a sales process for so1ne or all of its real estate portfolio. 

The Applicants sub111it that it is prc1nature to dctern1ine whether this process will be successful, \Vhcthcr any leases \viii be 

conveyed to third party purchasers for value and whether the Target Canada Entities can successfully develop and i111plen1cnt 

a plan that their stakeholders, including their landlords, will accept. The Applicants further contend that \vhilc this process is 

being resolved and the orderly wind-do\vn is undc1way, the Co-Tenancy Stay is required to postpone the contractual rights of 

these tenants for a finite period. The Applicants contend that any prejudice to the third party tenants' clients is significantly 
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outweighed by the benefits of the Co-Tenancy Stay to all of the stakeholders of the Target Canada Entities during the wind

down period. 

47 The Applicants therefore subn1it that it is both necessary and appropriate to grant the Co-Tenancy Stay in these 

circu1nstances. 

48 I am satisfied the Court has the jurisdiction to grant such a stay. In 1ny view, it is appropriate to preserve the status quo 

at this time. To the extent that the affected parties wish to challenge the broad nature of this stay, the san1e can be addressed 

at the "co1neback hearing". 

49 The Applicants also request that the benefit of the stay of proceedings be extended (subject to certain exceptions related 

to the cash managen1ent system) to Target Corporation and its U.S. subsidiaries in relation to clai1ns against these entities that 

are derivative of the pri1nary liability of the Target Canada Entities. 

50 I a1n satisfied that the Court has the jurisdiction to grant such a stay. In 1ny view, it is appropriate to preserve the status 

quo at this tiJne and the stay is granted, again, subject to the proviso that affected parties can challenge the broad nature of the 

stay at a con1eback hearing directed to this issue. 

51 With respect to the protection of employees, it is noted that TCC employs approximately 17 ,600 individuals. 

52 Mr. Wong contends that TCC and Target Corporation have always considered their en1ployees to be integral to the Target 

brand and business. However, the orderly wind-down of the Target Canada Entities' business 1neans that the vast 1najority of 

TCC e1nployees will receive a notice iJnmediately after the CCAA filing that their e1nployment is to be tern1inated as part of 

the wind-down process. 

53 In order to provide a 1neasure of financial security during the orderly wind-down and to diininish financial hardship that 

TCC employees may suffer, Target Corporation has agreed to fund an Employee Trust to a 1naxiinu1n of $70 1nillion. 

54 The Applicants seek court approval of the Employee Trust which provides for pay1nent to eligible en1ployees of certain 

an1ounts, Such as the balance of working notice following termination. Counsel contends that the E1nployee Trust was developed 

in consultation with the proposed monitor, who is the administrator of the trust, and is supported by the proposed Representative 

Counsel. The proposed trustee is The Honourable J. Ground. The E1nployee Trust is exclusively funded by Target Corporation 

and the costs associated with adn1inistering the Employee Trust will be home by the E1nployee Trust, not the estate of Target 

Canada Entities. Target Corporation has agreed not to seek to recover from the Target Canada Entities estates any mnounts paid 

out to employee beneficiaries under the Employee Trust. 

55 In my view, it is questionable as to whether court authorization is required to iinple1nent the provisions of the E1nployee 

Trust. Tt is the third party, Target Corporation, that is funding the expenses for the E1nployee Trust and not one of the debtor 

Applicants. However, I do recognize that the imple1nentation of the Employee Trust is intert\vined \Vith this proceeding and 

is beneficial to the e1nployees of the Applicants. To the extent that Target Corporation requires a court order authorizing the 

i1nplen1entation of the en1ployee trust, the san1e is granted. 

56 The Applicants seek the approval of a KERP and the granting of a court ordered charge up to the aggregate an1ount of 

$6.5 n1illion as security for payn1ents under the KERP. It is proposed that the KERP Charge will rank after the Ad1ninistration 

Charge but before the Directors' Charge. 

57 The approval of a KERP and related KERP Charge is in the discretion of the Court. KERPs have been approved in 

numerous CCAA proceedings, including Nortel Networks Co1p., Re, 2009 Carswel!Ont 1330 (Ont. S.C.J. [Commercial List]) 

[Nortel NellVorks (KER?)}, and Grant Forest Products Inc., Re, 2009 CarswellOnt 4699 (Ont. S.C.J. [Commereial List]). In 

U.S. Steel Canada Inc .. Re, 2014 ONSC 6145 (Ont. S.C.J.), I recently approved the KERP for employees whose continued 

services were critical to the stability of the business and for the iinple1nentation of the 1narkcting process and \vhosc services 

could not easily be replaced due, in part, to the significant integration bet\veen the debtor con1pany and its U.S. parent. 
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58 In this case, the KERP was developed by the Target Canada Entities in consultation with the proposed inonitor. The 

proposed KERP and KERP Charge benefits between 21and26 key management employees and approximately 520 store-level 

n1anage111ent employees. 

59 Having reviewed the record, I am of the view that it is appropriate to approve the KERP and the KERP Charge. In arriving 

at this conclusion, I have taken into account the submissions of counsel to the Applicants as to the i1nportance of having stability 

among the key en1ployees in the liquidation process that lies ahead. 

60 The Applicants also request the Court to appoint Koskie Minsky LLP as employee representative counsel (the 11E1nployee 

Representative Counsel 11
), with Ms. Susan Philpott acting as senior counsel. The Applicants contend that the En1ployee 

Representative Counsel will ensure that employee interests are adequately protected throughout the proceeding, including 

by assisting with the Employee Trust. The Applicants contend that at this stage of the proceeding, the employees have a 

com1non interest in the CCAA proceedings and there appears to be no 1naterial conflict existing between individual or groups 

of employees. Moreover, employees will be entitled to opt out, if desired. 

61 I an1 satisfied that section 11 of the CCAA and the Rules of Civil Procedure confer broad jurisdiction on the court to 

appoint Representative Counsel for vulnerable stakeholder groups such as e1nployee or investors (see Nortel Networks Corp., 

Re, 2009 CarsweIIOnt 3028 (Ont. S.C.J. [Commercial List]) (Nortel Networks Representative Counsel)). In my view, it is 

appropriate to approve the appointinent of E1nployee Representative Counsel and to provide for the payn1ent of fees for such 

counsel by the Applicants. In arriving at this conclusion, I have taken into account: 

(i) the vulnerability and resources of the groups sought to be represented; 

(ii) the social benefit to be derived from the representation of the groups; 

(iii) the avoidance of multiplicity of legal retainers; and 

(iv) the balance of convenience and whether it is fair and just to creditors of the estate. 

62 The Applicants also seek authorization, if necessary, and with the consent of the Monitor, to 111ake payn1ents for pre

filing amounts owing and arrears to certain critical third parties that provide services integral to TCC's ability to operate during 

and imple1ncnt its controlled and orderly wind-down process. 

63 Although the objective of the CCAA is to maintain the status quo while an insolvent co1npany atten1pts to negotiate 

a plan of arrange1nent with its creditors, the courts have expressly acknowledged that preservation of the status quo does not 

necessarily entail the preservation of the relative pre-stay debt status of each creditor. 

64 The Target Canada Entities seek authorization to pay pre-filing an1ounts to certain specific categories of suppliers, if 

necessary and with the consent of the Monitor. These include: 

a) Logistics and supply chain providers; 

b) Providers of credit, debt and gift card processing related services; and 

c) Other suppliers up to a 111axi1nun1 aggregate an1ount of $10 111illion, if, in the opinion of the Target Canada Entities, 

the supplier is critical to the orderly wind-do\vn of the business. 

65 Jn n1y view, having reviewed the record, I a1n satisfied that it is appropriate to grant this requested relief in respect of 

critical suppliers. 

66 Jn order to 1naxi1nizc recovery for all stakeholders, TCC indicates that it intends to liquidate its inventory and atte1npt 

to sell the real estate portfolio, either en bloc, in groups, or on an individual property basis. The Applicants therefore seek 
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authorization to solicit proposals fron1 liquidators with a view to entering into an agree1nent for the liquidation of the Target 

Canada Entities inventory in a liquidation process. 

67 TCC's liquidity position continues to deteriorate. According to Mr. Wong, TCC and its subsidiaries have an immediate 

need for funding in order to satisfy obligations that are coining due, including payroll obligations that are due on January 16, 

2015. Mr. Wong states that Target Corporation and its subsidiaries are no longer willing to provide continued funding to TCC 

and its subsidiaries outside of a CCAA proceeding. Target Corporation (the "DIP Lender") has agreed to provide TCC and its 

subsidiaries (collectively, the "Borrower") with an interim financing facility (the "DIP Facility") on terms advantageous to the 

Applicants in the form ofa revolving credit facility in an a1nount up to U.S. $175 million. Counsel points out that no fees are 

payable under the DIP Facility and interest is to be charged at what they consider to be the favourable rate of 5%. Mr. Wong 

also states that it is anticipated that the an1ount of the DIP Facility will be sufficient to accommodate the anticipated liquidity 

require1nents of the Borrower during the orderly wind-down process. 

68 The DIP Facility is to be secured by a security interest on all of the real and personal property owned, leased or hereafter 

acquired by the Borrower. The Applicants request a court-ordered charge on the property of the Borrower to secure the amount 

actually borrowed under the DIP Facility (the "DIP Lenders Charge"). The DIP Lenders Charge will rank in priority to all 

unsecured claims, but subordinate to the Ad1ninistration Charge, the KERP Charge and the Directors' Charge. 

69 The authority to grant an interiln financing charge is set out at section 11.2 of the CCAA. Section 11.2( 4) sets out certain 

factors to be considered by the court in deciding whether to grant the DIP Financing Charge. 

70 The Target Canada Entities did not seek alternative DIP Financing proposals based on their belief that the DIP Facility was 

being offered on more favourable terms than any other potentially available third party financing. The Target Canada Entities 

are of the view that the DIP Facility is in the best interests of the Target Canada Entities and their stakeholders. I accept this 

submission and grant the relief as requested. 

71 Accordingly, the DIP Lenders' Charge is granted in the amount up to U.S. $175 million and the DIP Facility is approved. 

72 Section 11 of the CCAA provides the court with the authority to allow the debtor company to enter into arrangements to 

facilitate a restructuring under the CCAA. The Target Canada Entities wish to retain Lazard and Northwest to assist them during 

the CCCA proceeding. Both the Target Canada Entities and the Monitor believe that the quantum and nature of the re1nuneration 

to be paid to Lazard and Northwest is fair and reasonable. In these circumstances, I am satisfied that it is appropriate to approve 

the engagement of Lazard and Northwest. 

73 With respect to the Administration Charge, the Applicants are requesting that the Monitor, along with its counsel, 

counsel to the Target Canada Entities, independent counsel to the Directors, the En1ployee Representative Counsel, Lazard and 

Northwest be protected by a court ordered charge and all the property of the Target Canada Entities up to a n1aximu1n a1nount 

of $6. 75 n1illion as security for their respective fees and disbursen1ents (the 11Adn1inistration Charge"). Certain fees that 1nay 

be payable to Lazard are proposed to be protected by a Financial Advisor Subordinated Charge. 

74 In Canwesl Publishing lnc./Publications Canwesr Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]), Pepall J. 

(as she then was) provided a non-exhaustive list of factors to be considered in approving an ad1ninistration charge, including: 

a. The size and co1nplexity of the business being restructured; 

b. The proposed role of the beneficiaries of the charge; 

c. Whether there is an unwatTanted duplication of roles; 

d. Whether the quantun1 of the proposed Charge appears to be fair and reasonable; 

e. The position of the secured creditors likely to be affected by the Charge; and 
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f. The position of the Monitor. 

75 Having reviewed the record, I an1 satisfied, that it is appropriate to approve the Ad1ninistration Charge and the Financial 

Advisor Subordinated Charge. 

76 The Applicants seek a Directors' and Officers' charge in the amount of up to $64 million. The Directors Charge is 

proposed to be secured by the property of the Target Canada Entities and to rank behind the Administration Charge and the 

KERP Charge, but ahead of the DIP Lenders' Charge. 

77 Pursuant to section 11.51 of the CCAA, the court has specific authority to grant a "super priority" charge to the directors 

and officers of a company as security for the inden1nity provided by the company in respect of certain obligations. 

78 I accept the subn1issions of counsel to the Applicants that the requested Directors' Charge is reasonable given the nature 

of the Target Canada Entities retail business, the ntunber of en1ployees in Canada and the corresponding potential exposure of 

the directors and officers to personal liability. Accordingly, the Directors' Charge is granted. 

79 In the result, I am satisfied that it is appropriate to grant the Initial Order in these proceedings. 

80 The stay of proceedings is in effect until February 13, 2015. 

81 A con1eback hearing is to be scheduled on or prior to February 13, 2015. I recognize that there are n1any aspects of the 

Initial Order that go beyond the usual first day provisions. I have determined that it is appropriate to grant this broad relief at 

this tiine so as to ensure that the status quo is 1naintaincd. 

82 The comeback hearing is to be a "true" con1eback hearing. In n1oving to set aside or vary any provisions of this order, 

moving parties do not have to overcome any onus of den1onstrating that the order should be set aside or varied. 

83 Finally, a copy of Lazard's engagement letter (the "Lazard Engage1nent Letter") is attached as Confidential Appendix 

"A" to the Monitor's pre-filing report. The Applicants request that the Lazard Engage1nent Letter be sealed, as the fee structure 

conte1nplated in the Lazard Engage1nent Letter could potentially influence the structure of bids received in the sales process. 

84 Having considered the principles set out in Sierra Club of Canada v. Canada (Minister of Finance) (2002), 211 D.L.R. 

(4th) 193, [2002] 2 S.C.R. 522 (S.C.C.), I am satisfied that it is appropriate in the circumstances to seal Confidential Appendix 
11A 11 to the Monitor's pre-filing report. 

85 The Initial Order has been signed in the fonn presented. 

End of Du\·umcnt 

Application granted. 

Ct,pyri~:hl ·r.' Tlwmsnn Rcm<.:rs C:m;Jd:1 Limited or its lkcm;.~>r.~ (.:>-eluding individm1! coul1documents).1\ll right~ 

f\'_'<\'f\-\:d. 

V/estl01v;NexL CANADA Copyright(\'.' Tl1omson Reuters Canada L.1rn!ted c,1- ;ts lrc.om>ors (excludin9 individu<il court documr;mls). All rights reserved. 



TAB 14 



Uniforet inc., Re, 2003 CarswellQue 3404 

2003 CarswellQue 3404, [2003] Q.J. No. 9328, 43 C.B.R. (4th) 254, J.E. 2003-1408 ... 

2003 CarswellQue 3404 
Cour superieure du Quebec 

Uniforet inc., Re 

2003 CarswellQue 3404, [2003] Q.J. No. 9328, 43 C.B.R. (4th) 254, J.E. 2003-1408, REJB 2003-42346 

In the matter of the arrangement of: Uniforet Inc., Uniforet Scierie-Pate Inc. 
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(Monitor), Monitor/mis en cause and Jolina Capital Inc. (Jolina), mise en 
cause c. Highland Capital Management, L.P. (Highland), ML CBO IV (Cayman) 
Ltd., Pamco Cayman, Ltd., Highland Legacy, Ltd., Pam Capital Funding, L.P., 

Prospect Street High Income and Portfolio Inc. (Prospect), Opposing creditors 

Tingley J .C.S. 

Heard: March 3 - May 9, 2003 
Judgment: May 16, 2003 

Docket: C.S. Que. Montreal 500-05-064436-015 

Counsel: Me Sylvain Rigaud, Me Louis Gouin, Me Bernard Quinn, for Petitioners 

Me Denis Ferland, Me Philippe Buist, for the Monitor 

Me Jean Fontaine, Me Simon Richard, for Jolina Capital Inc. 

Me George Hendy, Me Martin Desrosiers, Me David Tardif-Latourelle, for the Opposing Creditors 

Subject: Corporate and Commercial; Insolvency 

Related Abridgment Classifications 
For all relevant Canadian Abridg1nent Classifications refer lo highest level of case via 1-lislory. 

Bankruptcy and insolvency 

XVII Practice and procedure in courts 

XVII. 7 Appeals 

XVII. 7 .b To Court of Appeal 
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XVIl.7.b.ii.D Miscellaneous cases 
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Headnote 

Corporations --- Arrangements and compromises - Under Companies' Creditors Arrangement Act -

Arrangements-Approval by court- "Fair and reasonable" 

Forestry corporation made plan of arrangement under Companies' Creditors Arrangement Act - Plan contemplated seven 

classes of creditors with potential claims aggregating in excess of CAN$250,000,000 -Class 2 was composed of creditors 

holding CAN$195,000,000 of secured U.S. Notes, including J Inc. which was major shareholder of corporation and held 

more than two-thirds of U.S. Notes-Plan offered class 2 creditors US$25,000 cash and exchange of notes' balance for 

two new notes: CAN$60 millions of A notes due in 2009 and CAN$40 million of convertible B notes due in 2008 -

All classes of creditors voted in favour of plan - Corporation brought motion to sanction plan - Minority creditors of 

class 2 opposed plan's approval, claiming plan was unfair for them as plan treated unsecured creditors, including J Inc., 

more favourably and was confiscatory- Motion allowed - Plan of arrangement can be more generous to some creditors 

and still be fair to all creditors - J Inc. was corporation's White Knight as it stepped in on several occasions to keep 

corporation afloat, by way of Joans and purchases of U.S. Notes, and such creditor warranted special treatment- In view 

of several factors, it was folly to attempt to sell corporation's businesses almost two years after first plan was filed for so 

small possible yet unlikely gain - Corporation managed to survive under Act's protection in weak and difficult market 

conditions and deserved chance to prove it could survive and be profitable, which was in accordance with intent of Act 

- Only four minority creditors, speculators, would sustain legitimate loss under plan and loss would be much more in 

bankruptcy - Absent bad faith, Act should not be employed to permit cranky minority creditor to frustrate feasible and 

fair plan blessed by overwhelming majority of all creditors of debtor - Plan's offer of equity was not overly generous but 

was nevertheless adequate and fair - Minority creditors failed to show oppression by majority - Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36. 

Compagnies ~-Arrangements et compromis - En vertu de la Loi sur les arrangements avec Jes creanciers des 

compagnies -Arrangements -Approbation par le tribunal - «Juste et equitable» 

Compagnie forestiere a presente un plan d'arrangement en vertu de la Loi sur Jes arrangements avec Jes creanciers des 

compagnies - Plan envisageait sept categories de creanciers dont Jes reclamations potentielles excedaient 250 000 000 

$CAN -Categorie 2 etait composee des creanciers detenteurs de billets libelles en dollars americains, valant 195 000 000 

$CAN, et l'un d'entre eux, J inc., etait actionnaire majoritaire de la compagnie et detenteur de plus des deux tiers des billets 

- Plan offrait aux creanciers de la categorie 2 un paiement de 25 000 $US et l'echange du solde des billets pour deux 

nouveaux billets: 60 millions $CAN de billets A echeant en 2009 et 40 millions $CAN de billets convertibles B echeant en 

2008 - Toutes Jes categories de creanciers ont vote en faveur du plan - Compagnie a presente une requete pour obtenir 

!'approbation du plan - Creanciers minoritaires de la categorie 2 se sont opposes a !'approbation du plan, soutenant qu'il 

etait injuste pour eux puisqu'il traitait plus favorablement des creanciers garantis, dont J inc., et qu'il etait confiscatoire

Requete accueillie - Plan d'arrangement peut etre plus genereux envers certains creanciers et etre neanmoins equitable 

pour tous Jes creanciers - J inc. a ete le Sauveur de ]a compagnie parce qu'elle est intervenue a plusieurs reprises pour 

la maintenir a tlot, grace a des prets et J'achat de billets, et, it ce titre, elle meritait un traitement special - A cause de 

plusieurs facteurs, ii serait fou d'essayer de vendre Jes affaires de la compagnie plus de deux ans apres le depot du premier 

plan pour un si petit et peu probable profit - Compagnie a reussi a survivre sous la protection de la Loi alors que le 

marche etait faible et difficile et elle meritait d'avoir la chance de demontrer qu'elle pouvait survivre et etre rentable, ce qui 

etait conforrne it l'objet de la Loi - Seulement quatre des six creanciers minoritaires, des speculateurs, subirait des pertes 

legitimes en vertu du plan et leurs pertes seraient plus importantes dans le cadre d'une faillite - En !'absence de mauvaise 

foi, un creancier minoritaire grincheux ne devrait pas pouvoir utiliser la Loi pour faire echouer un plan faisable et juste qui 

a ete accepte par une majorite ecrasante de tous Jes creanciers du debiteur - Paiement offer! par le plan n'etait certes pas 

genereux, mais ii etait neanmoins juste et adequat- Creanciers minoritaires n1ont pas reussi a prouver l'existence d'une 
oppression par la majorite - Loi sur Jes arrangements avec Jes creanciers des compagnies, L.R.C. 1985, c. C-36. 
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Table of Authorities 

Cases considered by Da11iel H. Ti11gley J.C.S.: 

Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11, 8 0.R. (3d) 449, 93 D.L.R. (4th) 98, 55 O.A.C. 303, 

1992 CarswellOnt 163 (Ont. C.A.)- considered 

Algoma Stee/Jnc., Re (200 I), 200 I CarswellOnt 4640, 30 C.B.R. (4th) I (Ont. S.C.J. [Commercial List])- referred to 

Canadian Airlines Corp., Re (2000), 2000 ABQB 442, 2000 CarswellAlta 662, [2000] IO W.W.R. 269, 20 C.B.R. 

(4th) I, 84 Alta. L.R. (3d) 9, 9 B.L.R. (3d) 41, 265 A.R. 201 (Alta. Q.B.)-followed 

Canadian Red Cross Society I Societe Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 C.B.R. 

(4th) 299 (Ont. Gen. Div. [Commercial List])- referred to 

Central Capital Corp., Re (1996), 38 C.B.R. (3d) I, 26 B.L.R. (2d) 88, 132 D.L.R. (4th) 223, 27 O.R. (3d) 494, (sub 

nom. Royal Bank v. Central Capital Corp.) 88 0.A.C. 161, 1996 CarswellOnt 316 (Ont. C.A.)- considered 

Central Guaranty Trustco Ltd., Re (1993), 21 C.B.R. (3d) 139, 1993 CarswellOnt 228 (Ont. Gen. Div. [Commercial 

List])- considered 

Microcell Telecommunications Inc., Re (April 30, 2003), Deslauriers J. (Alta. Securities Comm.) - referred to 

Ontario v. Canadian Airlines Corp. (2001), 2001 CarswellAita 1488, 2001 ABQB 983, 29 C.B.R. (4th) 236, [2002] 

3 W.W.R. 373, 98 Alta. L.R. (3d) 277, 306 A.R. 124 (Alta. Q.B.)- referred to 

Quintette Coal Ltd., Re (1992), 13 C.B.R. (3d) 146, 68 B.C.L.R. (2d) 219, 1992 CarswellBC 502 (B.C. S.C.) -

considered 

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 4151, 14 C.B.R. (4th) 279 (Ont. S.C.J. [Commercial List])

considered 

Sammi Atlas Inc., Re (1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) -

considered 

T. Eaton Co., Re (1999), 1999 CarswellOnt 4661, 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List])- considered 

Statutes considered: 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

s. 191 - referred to 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 

Generally - considered 

s. 6 - referred to 

Forets, Loi sur /es, L.R.Q., c. F-4. l 
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s. 7 - referred to 

MOTION by corporation to sanction plan of arrangement under Companies' Creditors Arrangement Act. 

Tingley J.C.S.: 

The Issues 

Uniforet asks the Court to sanction a Second Amended Plan of Arrangement (Plan) made after proof was completed on 

May 6, 2003 pursuant to the Companies' Creditors Arrangement Act (Act). 1 An Amended Plan (First Plan) was approved by 

each of seven classes of creditors to the extent of at least 92% in number and 72% in value. Six secured creditors from a class 

(Class 2) of some 125 noteholders (or 4.79% of all noteholders), representing almost 28% in value of the class, oppose the 

sanction application, alleging amongst other things, manipulation and irregularities of the voting process, 2 oppression of the 

minority (the Opposing Creditors) of the Class 2 creditors by the majority (Jolina), unfair and confiscatory treatment of the 

class 2 claims and the existence of preferential payments made to so-called "unaffected creditors" prejudicial to the mass of 

creditors. They add that the Plan is unreasonable, unfair and confiscatory. They conclude in their written contestation that the 

Court should accordingly refuse to sanction it and should instead order the sale of the assets and undertakings subject to the 

security 3 of Class 2 claims "as a going concern" or, subsidiarily, that the Class 2 creditors be given a single class of new notes 

in the aggregate amount of $100 million and 90% of the equity ofUniforet, 4 rather than the 55% that is offered as a conversion 

feature tied to $40 million of the new debt or B Notes. 5 

2 Uniforet denies any irregularities in the voting process or oppression of the Opposing Creditors by it or Jolina and relies 

on the Monitor's opinion that its Plan is both fair and reasonable. It adds that as all the classes of creditors have approved the 

Plan, in most cases overwhelmingly, the Court should sanction it. As to the request to sell the business as part of an orderly 

liquidation, Uniforet stresses that such an alternative proposal (a) was considered and rejected by its management for lack of 

interest prior to the presentation of the First Plan, (b) comes far too late in the day and (c) poses a serious risk of prejudicing 

the implementation of the Plan and the expectations of the creditors who approved the First Plan in October, 2001. 

The Facts 

3 Uniforet first obtained protection under the Act on April 17, 2001. It filed an amended plan ofarrangement (First Plan) with 

the Court on July 23, 200 I contemplating seven classes of creditors with potential claims aggregating in excess of $250,000,000. 

This Plan proposed the following arrangements: 

Class 
I 

2 

3 
4 
5 

6 

Description 
The Municipalities of Port-Cartier and of 
I' Ascension (for Municipal taxes) 
US Noteholders [which include the Opposing 
creditors and Jolina] 

Holders of Capital Leases 
Forestry Contractors 
Unsecured Creditors 

Canadian Debentureholders 

Plan of Arrangement 
Pursuant to existing agreements 

First US $25,000 cash with remaining balance, 
if any, exchanged for two new US Secured 
Notes: Note "A" 9% due on March 15, 2009; 
Note "B" convertible due on September 15, 
2008; the whole for a total of$ I 00,000,000 
CON 
Pursuant to existing agreements and contracts 
75% of proven claims 
The lesser of $2,500 and the proven claim or a 
prorata share of a fund of $5,000,000 
Choice ofreceiving 8% of face value in cash 
or conversion into voting common shares of 
Uniforet at a conversion rate of$6.00 per share 
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7 [Jolina]'s unsecured shareholder loan Repayable on March 15, 2009 without interest 

4 The Opposing Creditors, members of Class 2 holding secured U.S. Notes in the face amount of$33.5 million U.S., applied 

to the Court on July 17, 2001 to modify the proposed Class 2. They asked amongst other things to be placed in a separate class 

from Jolina, a major shareholder of Uniforet and the holder of more than two-thirds of the other U.S. Notes. A vote on the 

First Plan by Class 2 creditors was suspended pending the outcome of the Opposing Creditor's application. All of the other 

creditors approved the First Plan at meetings of creditors duly called and held on August 15, 200 I. The Opposing Creditors' 

application was heard by Madame Justice Zerbisias over some 20 days. She rendered a lengthy judgment on October 23, 2002 

dismissing the application and: 

2) AUTHORIZED [Uniforet] to call a meeting of creditors concerning Class 2 (U.S. Noteholders) to submit to them the 

amended plan (D-1) for voting purposes; 

3) ORDERED [Uniforet] and the Monitor to furnish to [the Opposing Creditors] whatever information they may possess 

as to the names, addresses, telephone and telecopier numbers of all beneficial owners of the U.S. notes within 5 days of 

this Judgment; 

4) ORDERED provisional execution [ ... ]notwithstanding appeal; [ ... ] 

5 Leave to appeal from this judgment was sought and refused on November 21, 2002 by Mr. Justice Nuss of the Court 

of Appeal who observed: 

[8] The issues of fairness and reasonableness of the plan can be fully canvassed and debated at the hearing before the 

[Superior] Court to consider the sanctioning of the plan once the vote of all the Classes of [creditors] has taken place. 

Indeed, [the Opposing Creditors] acknowledge, and urged during the hearing before me, that most of the issues raised in 

the Motion for leave to appeal deal with the fairness and reasonableness of the plan and that the proper time for considering 

them will be at the hearing before the Court for the sanctioning of the plan. 

6 Four days later, the Class 2 creditors voted on the Plan. The results were as follows: 

Cat. 

2 

Montan! total en capital 
des reclamations (US$) 

Oui Non 
87,918,000.00 33,505,000.00 

% en nombre 

Oui Non 
95.21 4.79 

0/o en valeur 

Qui 
72.41 

Non 
27.59 

7 Uniforet's Motion to Sanction the First Plan was first presented to the Court on December 11, 2002. The Opposing Creditors 

appeared to oppose its approval. Mr. Justice Levesque was designated to manage the dossier and bring the matter on for hearing. 

He responded to requests for the production of additional documents and expertises and heard opposing counsel on a variety 

of pre-trial issues, including a request by Uniforet to strike certain allegations of the amended, particularized contestation of 

the Opposing Creditors. As this request came shortly before the scheduled hearing, Mr. Justice Levesque judiciously referred 

it, amongst other requests, to the trial judge. 

8 The Motion to Strike seems intended to prevent the reventilation of matters or issues already decided by Madame Justice 

Zerbisias in her judgment of October 23, 2002. The Court resisted the temptation to limit the debate to new issues. It informed 

counsel that objections to the introduction of "old" or repeat evidence would, for the most part, be taken under reserve and 

the legal issues arising from the Motion to Strike would if necessary be considered by this judgment. These issues were not 

addressed during oral argument and accordingly they will not be considered by this judgment. 

9 The Plan, as twice amended, provides in part that: 
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Article 2Purpose and Effect of Plan 

2.1 Purpose 

The purpose of this Plan is to effect a reorganization of the liabilities, business and affairs ofUniforet in order to enable 

its business to continue, in the expectation that all Persons with an interest in Uniforet will derive a greater benefit from 

its continued operation than would result from the immediate forced liquidation of Uniforet's assets and business. 

2.2 Joint Plan 

As explained in Uniforet's Petition for the issuance of the Initial Order pursuant to the [Act], most of the financing of 

Uniforet's business is with Uniforet Inc., while the operations and fixed assets are with Uniforet Scierie-Piite Inc. and 

Foresterie Port-Cartier Inc. who, in many instances, guaranteed the debts and obligations ofUniforet Inc. Therefore, the 

related operations of Petitioners justify [ ... ] presenting a joint Plan, the whole as permitted by the CCAA and the Initial 

Order. None ofUniforet's Creditors will be prejudiced by such a joint Plan. 

2.3 Persons Affected 

This Plan shall become effective on the Plan Implementation Date and shall, on and after the Plan Implementation Date, 

bind Uniforet and all Uniforet's Creditors affected by the Plan. 

2.4 Obligations Not affected 

This Plan shall not affect any Unaffected Obligations. 6 

Article 3Classification of Creditors, Valuation of Claims and Procedural Matters 

3.1 Classification of Creditors 

The Claims of the Creditors shall be grouped into the following Classes, and each Creditor in a designated Class shall, to 

the extent provided herein, be entitled to vote on the Plan as part of such Class: 

Class I 
Class 2 
Class 3 
Class 4 
Class 5 
Class 6 
Class 7 

3.2 Creditors Meetings 

The Cities of Port-Cartier and !'Ascension (municipal taxes); 
US Noteholders; 
Holders of Capital Leases; 
Forestry Contractors; 
Unsecured Creditors; 
Canadian Debentureholders; and 
Jolina Capital Inc.'s unsecured shareholder loan. 

Following the filing of the Plan with the Court, Uniforet will hold the necessary Creditors Meetings to vote on the Plan, 

the whole in accordance with the Initial Order. [ ... ] 

3.3 Creditors Votes Required 

In order that the Plan be binding on all the Creditors of Uniforet affected by the Plan, it must first be accepted within 

each and every Class of Creditors as prescribed by the Plan by a majority in number of the Creditors in such Class who 

actually vote on the Plan (in person, by voting letter or by proxy) at the Creditors Meeting held in respect of such Class, 

representing two-thirds in value of the Accepted Claims for Voting Purposes of the Creditors in such Class who actually 

vote on the Plan (in person, by voting letter or by proxy) at such Creditors Meeting. [ ... ] 
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3.4 Valuation of Claims for Voting a11d Distribution Purposes 

Each Creditor having a Proven Claim in a Class shall be entitled to attend and to vote at the Creditors Meeting for such 

Class. Each Creditor of a Class who is entitled to vote shall be entitled to that number of votes at the Creditors Meeting 

for such Class as is equivalent to the dollar amount of its Proven Claim. Jn the event that the Proven Claim of a Creditor 

is not finally determined prior to the Creditors Meeting Date of the Creditors Meeting for any Class in accordance with 

this Plan and any Order of the Court, the Creditor shall be entitled to vote at the Creditors Meeting for such Class based 

on its Accepted Claim for Voting Purposes as determined by the Monitor, without prejudice to Uniforet's right or the 

Creditor's right to require the final determination by the Court of the Creditor's Proven Claim, which Proven Claim shall 

apply for all purposes in connection with the Plan, including, without limitation, the Creditor's entitlement to participate 

in distributions under the Plan. 

3.5 Participation i11 Different Capacities 

Creditors whose Claims are affected by this Plan may be affected in more than one capacity. Each such Creditor shall be 

entitled to participate hereunder separately in each such capacity, unless otherwise specified. Any action taken by a Creditor 

in any one capacity shall not affect the Creditor in any other capacity unless the Creditor agrees to otherwise in writing. 

3.6 Co11jirmatio11 of Pla11 by the Final Order 

In the event that the Plan is approved by the required majority of Creditors provided in Section 3.3, Uniforet will seek the 

Final Order for the sanction and approval of the Plan. Subject only to the Final Order being granted and the satisfaction 

of the conditions of the Plan described in Section 5.1, the Plan will be implemented by Uniforet and will be binding on 

all Uniforet's Creditors affected by the Plan. 

Article 4The Compromise and Arrangement 

4.1 Class I : Treatment of the Cities of Port-Cartier a11d l'Asce11sio11 (municipal taxes) 

Uniforet proposes to pay to the Cities of Port-Cartier and I' Ascension the full amounts which are due to them as municipal 

taxes pursuant to existing agreements, or as may be agreed between them. 

4.2 Class 2: Treatment of US Notelwlders 

Uniforet proposes to all US Noteholders, holding US Secured Notes totalling approximately CDN$190,000,000, as final 

compromise and arrangement, the following: 

4.2.1 Uniforet will pay, on the Plan Implementation Date, 7 to each US Noteholder the lesser of US$25,000 or the 

amount of the US Secured Note held by such US Noteholder; and 

4.2.2 Uniforet will exchange, on the Plan Implementation Date, all outstanding US Secured Notes, after payment of 

the amounts provided in Section 4.2.1 for two (2) new secured notes for each outstanding US Secured Note, namely 

(I) 9% Note "A" due March 15, 2009 and one (I) Convertible Note "B" due September 15, 2008, to be issued under 

an indenture providing for the issuance of9% Notes "A" due March 15, 2009, in an aggregate principal amount of 

CDN$60,000,000, and Convertible Notes "B" due September 15, 2008, in an aggregate principal amount of CDN 

$40,000,000, both Notes "A" and "B" totalling an aggregate principal amount of CDN$100,000,000, to be issued 

under commercially acceptable terms and having similar secured rights on Uniforet's assets as those held by the US 

Noteholders under the US Indenture, the whole, on a pro rata pari passu basis. These Notes "A" and "B" will be 

subject to the following terms and conditions: 

9°/o Notes "A11
: 
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from the Plan Implementation Date, 9% Notes "A" will bear an annual interest rate of 9%, payable in arrears 

on a semi-annual basis, on March 15 and September 15 of each year, with the first interest payment date being 

on March 15, 2002, and will provide for annual principal repayment on March 15 of each year, commencing on 

March 15, 2003, always on a pro rata pari passu basis, equal to 50% of Available Cash Flow for fiscal years 

2002 and 2003, and 75% of Available Cash Flow for subsequent fiscal years until the earlier of the maturity 

date, namely March 15, 2009, at which time the balance thereof will be fully repaid, or refinancing thereof; 

furthermore, at its sole discretion, Uniforet can make, on any interest payment date, without penalty, additional 

principal repayments on the 9% Notes "A" and 

Convertible Notes "B": 

will bear no interest until September 15, 2004 and, thereafter, will bear an annual interest rate of7.5%, payable 

in arrears on a semi-annual basis, on March 15 and September 15 of each year, with the first interest payment 

date being on March 15, 2005, and will provide for no annual principal repayment prior to September 15, 2008 

and the full repayment of the principal thereof at maturity, namely on September 15, 2008; 

furthermore, Convertible Notes "B" will, from the Plan Implementation Date until September 15, 2008, be 

convertible at any time into Class A Subordinate Voting Shares of Uniforet Inc. (listed on The Toronto Stock 

Exchange under the trading symbol UNF.A) at a conversion price of $0.50 per share, such conversion right 

to expire at the close of business on September 15, 2008 and to be subject to a thirty (3) days prior written 

conversion notice to Uniforet, which may then offer, prior to the expiry of such thirty (30) day period, to pay in 

cash to the noteholder, who will not be obliged to accept any such offer, an amount equal to the Market Value 

of the Class A Subordinate Voting Shares ofUniforet Inc. issuable upon conversion instead of delivering shares 

to the noteholder; 8 

"Market Value" of the Class A Subordinate Voting Shares ofUniforet Inc. shall mean the weighted average 

trading price of the Class A Subordinate Voting Shares ofUniforet Inc. on the Toronto Stock Exchange during 

the twenty (20) consecutive trading days preceding the date on which the conversion notice is given to Uniforet. 

US Noteholders have no Claim for interest outstanding as of the Plan Implementation Date under US Secured Notes and 

are not entitled to participate in any other Class for Claims related, in any manner whatsoever, to US Secured Notes. 

4.3 Class 3 : Treatme11t of Holders of Capital Leases 

Uniforet proposes to pay to holders of Capital Leases the full amount which is due to them pursuant to existing agreements 

and contracts, or as may be agreed between them. 

4.4 Class 4 : Treatme11t of Forestry Contractors 

Uniforet proposes to pay, at the latest on the Plan Implementation Date, to each Forestry Contractor, as final compromise 

and arrangement of their respective Proven Claim, 75% thereof. 

4.5 Class 5: Treatment of Unsecured Creditors 

Uniforet proposes to pay to Unsecured Creditors, as final compromise and arrangement of their respective Proven Claim, 

on the Plan Implementation Date, in accordance with their respective election, the following 

4.5. l the lesser of $2,500 or the Unsecured Creditor's Proven Claim; 
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4.5.2 a pro rat a pari passu share in the Unsecured Creditors Fund for those Unsecured Creditors with Proven Claims 

as of the Plan Implementation Date who will not have elected to be paid in accordance with Section 4.5.1 of this Plan. 

4.6 Class 6: Treatment of Canadian Debenture/lolders 

Uniforet proposes to Canadian Debentureholders, as final compromise and arrangement, in accordance with their 

respective election, the following: On the Plan Implementation Date, 

4.6.1 payment of an amount equal to 8% of the outstanding balance of the Canadian 8% Convertible Unsecured 

Subordinated Debentures held; or 

4.6.2 conversion of Canadian 8% Convertible Unsecured Subordinated Debentures held by a Canadian 

Debentureholder into Class A Subordinate Voting Shares of Uniforet Inc. (listed on The Toronto Stock Exchange 

under the trading symbol UNF.A) at a conversion price of$6.00 per share, being a rate of 16.667 Class A Subordinate 

Voting Shares per $I 00 principal amount of Canadian 8% Convertible Unsecured Subordinated Debentures held by 

a Canadian Debentureholder, for those Canadian Debentureholders who have not elected to be paid in accordance 

with Section 4.6.1 of this Plan. 

Canadian Debentureholders have no Claim for interest outstanding as of the Plan Implementation Date under Canadian 8% 

Convertible Unsecured Subordinated Debentures and are not entitled to participate in any other Class for Claims related, 

in any manner whatsoever, to Canadian 8% Convertible Unsecured Subordinated Debentures. 

4. 7 Class 7: Treatment of Jolina Capital Inc. 's unsecured s/larelwlder loan 

Uniforet proposes to pay Jolina Capital Inc.'s unsecured shareholder loan in the amount of$5,405,000, as final compromise 

and arrangement thereof, by issuing, on the Plan Implementation Date, a promissory note for the same amount, bearing 

no interest and providing for the full repayment thereof on March 15, 2009. 

I 0 Between July 23, 200 I and February 27, 2003, the Monitor produced four reports, two addressed to the creditors prior 

to their voting on the First Plan and two addressed to the Court in connection with the Motion to Sanction. These latter reports 

express the following opinions: 

E) Analyse de Plan 

23. L'acceptation du Plan par toutes Jes categories de creanciers permettra it Uniforet de restructurer son endettement 

ainsi que de poursuivre ses activites. 

24. Le Contr6leur est d'avis que Jes Debitrices ont agi et continuent d'agir de bonne foi, avec toute la diligence voulue 

dans Jes circonstances. Aussi, le Contr6leur n'a constate aucun fait qui nous porterait it croire que la conduite des 

Debitrices est OU a ete reprehensible. 

25. Le Contr6leur est d'avis que le Plan propose fut prepare de fa9on serieuse et diligente par Uniforet. 

26. Le Contr61eur est d'avis que le Plan d'Uniforet estjuste et raisonnable envers Jes creanciers en general et envers 

chacune des categories de creanciers. 

27. Le Contr6leur est d'avis que le Plan tient compte de la capacite financiere d'Uniforet de respecter Jes term es dudit 

Plan advenant son homologation par la Couret sa mise en oeuvre. 

28. Le ContrOleur, avec l'assistance d1autres conseillers professionnels et en se basant sur son experience, a procede 
a une analyse de la valeur probable des elements d'actif d'Uniforet dans un contexte de liquidation ordonnee. 
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29. Tel que declare dans le Premier Rapport du Contr61eur, le Contr61eur est d'avis que, dans un contexte de liquidation 

ordonnee, la valeur estimative des immobilisations d'Uniforet pourrait se situer entre 60 000 000 $ et 80 000 000 

$ apres deduction des couts de liquidation et des charges prioritaires (employes, droits de coupe impayes, etc.). Le 

montant ainsi realise ne serait suffisant pour assurer le remboursement integral des sommes dues aux creanciers 
garantis qui totalisent 125 000 000 $US (approximativement 200 000 000 $ CDN). 

30. Tel que declare dans le Second Rapport du Contr61eur, le Contr61eur est d'avis que, dans un contexte de liquidation 

ordonnee, meme en considerant la valeur aux livres en date du 30 septembre 2002, de l'encaisse, des comptes it 

recevoir, ainsi que des inventaires totalisant approximativement 43 000 000 $ la valeur des elements d'actif d'Uniforet 

ne s'est pas amelioree depuis ju ill et 200 I. En fait, en tenant compte de l'etat actuel du marche, des conditions de 

l'industrie ainsi que des facteurs externes qui soot hors du contrOle d'Uniforet, nous sommes d1avis que les chances 
d'obtenir la valeur nette de realisation estimative discutee au paragraphe 29 ont diminue. 

31. Le Contr61eur est d'avis que, dans le cadre d'une liquidation forcee, la valeur estimative des immobilisations 

d'Unif6ret serait reduite de 50%. II semble que, dans le contexte actuel, une liquidation forcee serait plus 

vraisemblable. 

32. Le Contr6leur est d'avis que )'acceptation du Plan est plus avantageuse pour Jes creanciers que la liquidation des 

elements d'actif d'Uniforet dont )'analyse se resume comme suit: 

Montan! du Plan d'arrangement Liquidation ordonnee Liquidation ordorn 

I 
2 

3 
4 
5 
6 
7 

(Valeur nette de (Valeur netted• 
realisation estimee (a) realisation estimee 

298 971 $ 298 271 $100% 300 000 $ I 00% 300 000 $ 10 
195 337 500 (c) 100 000 000 51% 65 000 000 33% 30 000 000 1 

(e) 16 000 000 8% (e) 16 700 000 
5 135 924 5 135 924100% (d) 5 150000100% (d) 5 100 000 10 
2 534 190 (f) 1 900 642 75% (e) 300 000 12% (e) 250 000 

24 849 498 (g) 5 700 000 23% (e) 3 000 000 12% (e) 2 500 000 
16 554 904 (h) I 324 392 8% neant --% neant 
5 405 000 (i) 1 104 858 20% (e) 650 000 12% (e) 550 000 

250 115 987 $ 115 464 087 $ 46% 90 400 000 $ 36% 55 400 000 $ 

(a) Assumant une valeur de liquidation de 20 000 000 $ pour Jes comptes it recevoir et Jes stocks et une 

valeur nette de 70 000 000 $pour Jes immobilisations. 

(b) Assumant une valeur de liquidation de 20 000 000 $ pour l'encaisse, Jes comptes it recevoir et Jes stocks 

et une valeur nette de 35 000 000 $ pour Jes immobilisations. 

(c) Excluant le montant du premier 38 500 $ (25 000 US) a etre re9u par chaque Porteur de Billets 

Americains. 

(d) En assumant que Jes creanciers de premier rang paient Jes soldes dus en vertu des Contrats de Location

Acquisition afin de liberer Jes actifs vises. 

(e) Calcu!e en partageant la valeur estimee de liquidation des comptes clients et des stocks entre Jes 

creanciers des categories 2 (perte excedentaire seulement), 4, 5 et 7, sur la base prorata et pari passu. 

(f) 75% du montant du. 

(g) Incluant un estime des creanciers qui choisiront de recevoir le paiement comptant de 2 500 $. 

1 

2 
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(h) Assumant que la totalite de la categorie choisit de recevoir un paiement comptant. 

(i) Valeur actualisee du montant dfi a un taux d'escompte de 18%. 

33. Le Controleur est d'avis que !'acceptation et l'homologation du Plan est plus avantageuse pour les creanciers que 

la liquidation des actifs d'Uniforet. 

34. Le Controleur est d'avis que la continuite des operations d'Uniforet permetrra a la majorite des creanciers d'avoir 

l'opportunite de poursuivre des relations avec Uniforet qui, entre autres, vont permettre egalement le maintien 
d'emplois et d'une activite economique importante pour les municipalites de Peribonka et de Port-Cartier. De 

plus, certaines categories de creanciers (categories 2 et 3) pourront beneficier d'un rendement continu de leurs 

investissements nonobstant la reduction de la valeur nominale de leur creance prevue par le Plan. 

35. Le Controleur est d'avis qu'il est dans l'interet de !'ensemble des creanciers d'Uniforet que le Plan soil homologue 

et approuve par cette Cour. 

11 The Monitor relied for some of its opinions upon the expertise ofCIB World Markets Inc. prepared as of February 24, 

2003. The key conclusions of this expertise are: 

I. The current environment for selling assets in the pulp and lumber industry is poor. There are only a limited number 

of buyers, but numerous mills for sale. 

2- With regard to the BCTMP mill, the lack of transactions at any meaningful price over the past several years is the 

best indicator of[ ... ] poor market conditions - the market has spoken for itself. 

3. With regard to the sawmills, even ifa temporary resolution to the on-going trade dispute with the U.S. is negotiated, 

the economic fundamentals underlying the Canadian industry remain troubling. Once the uncertainty associated with 

the trade barriers is added to the oversupply situation, it is unlikely that reasonable bids could be expected for the 

sawmill over at least the next 12-18 months. This problem is compounded by the volume of sawmill capacity currently 

being offered for sale in Quebec (or deemed "non-core") by companies other than Uniforet. 

12 The Opposing Creditors retained Houlihan, Lokey Award & Zukin Financial Advisors Inc. (Houlihan) of New York 

to review the First Plan and the Monitor's report of July 23, 2001 and comment on the fairness of that plan to the Opposing 

Creditors. Houlihan concluded that the First Plan was "not fair and reasonable to the creditors in general or in relation to each 

other for[ ... ] the following reasons: 

• The Plan preserves the existing common equity ownership of (Uniforet], and thereby allows common shareholders 

to maintain control [ ... ]and to benefit from a significant de-leveraging. [ ... ]This is unfair to secured creditors who 

receive less than a 100% recovery. 

• The Plan provides for substantial recoveries to unsecured creditors that have claims that rank junior in priority to 

the secured creditors. This is unfair to secured creditors who receive less than a 100% recovery. 

• The Plan provides for I 00% recoveries in cash for the Class 3 secured creditors, but the Class 2 secured creditors 

will receive new debt securities with a face value of$100.0 million that approximates 51.2% of the Class 2 secured 

creditors claims of$195.5 million. This is unfair to the Class 2 Claimholders. 

• The Plan provides an inadequate amount of value to the Class 2 Claimholders because the debt securities that are 

being offered in satisfaction of the Class 2 Claims will trade at a significant discount to face value. This is unfair 

to the Class 2 Claim holders. 
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• The Plan provides less value to the Class 2 Claimholders than they would receive in a liquidation based on the 

liquidation values provided in the Monitor's Report. This is unfair to the Class 2 Claim holders. 

• The Plan deprives the Class 2 Claimholders of the value of the unsecured portion of their claim. This is unfair to 

the Class 2 Claimholders. 

• The Plan is being proposed under the assumption that the Port-Cartier pulp Mill [ ... ] on which the Class 2 

Claimholders have a first lien), will not be in operation. [This] mill is a significant asset of [Uniforet] in which over 

$200. million of capital expenditures have been invested since 1988. The Plan inhibits the Class 2 Claimholders from 

benefiting in the value that might be created in the event that the pulp mill is restarted, converted, sold or liquidated 

and transfers a majority of such benefits to junior creditors and common equity holders. This is unfair to the Class 

2 Claimholders. 

• The Plan provides for a highly leveraged capital structure that is sub-optimal from a corporate finance perspective. 

As a result, it is likely that both the debt and equity securities of [Uniforet] will trade with limited liquidity and at 

significant discounts to their intrinsic values. This is unfair to the Class 2 Claimholders. 

• The Plan consolidates all U.S. Noteholders in Class 2 for voting purposes. The purported holder of approximately 

66.9% of the Class 2 Claims (Jolina Capital) is also a holder of a majority of the Class 3 Claims, certain Class 5 

Claims, 100%, 100% of the Class 7 Claims and is also the largest shareholderof[Uniforet]. [Thus], Jolina will recover 

a portion of the value that the Plan transfers from the Class 2 Claimholders to holders of Class 3, Class 5 and Class 7 

Claims as well as the equity. Accordingly, Jolina has a different recovery profile than other Class 2 Claimholders and 

an economic conflict of interest with respect to voting as a Class 2 Claimholder. This is unfair to the non-Jolina 

Class 2 Claim holders. 

13 This report, prepared on October 8, 2001, was filed at the hearing before Madam Justice Zerbisias together with a previous 

report Houlihan had submitted dated May 15, 2000. Mr. Slonecker, one of their authors, spoke to them. Madam Justice Zerbisias 

had this to say about those parts of the Houlihan reports that concerned her: 

[72] Houlihan's first report, of May 15, 2000, assesses the value of the assets ofUniforet at U.S. $123 to $134 million, 

excluding the assets ofTripap, but including the Port Cartier pulpmill whose assets are therein evaluated at U.S. $38 to 41 

million. On that basis, the report and Mr. Slonecker concluded that the recovery rate relative to the face value of the notes 

is approximately 49 to 56%, compared to the current market trading price between 27 to 30%. 

[73] Houlihan's second report, of October 8, 2001, was prepared by Houlihan at Petitioner's request as a reply to the Report 

of the Monitor on the Debtor's financial affairs and on the fairness of the plan. Mr. Slonecker and the report re-evaluate 

the assets of Uniforet at CND $90 million. No value whatsoever is attributed to the assets of the Port Cartier pulpmill 

because it was not operating. Mr. Slonecker in his report, then evaluates the new securities, redeemable or convertible at 

a future date being provided to the Class 2 noteholders under the plan, at CDN $56.4 million, which implies a recovery 

rate of 51.2% of the total face value of the Class 2 claims. After discounting for the delay in payment, he concludes that 

this implies a real recovery rate of only 28.9%. He adds that the trading value of the Class A notes is 74% of face value, 

whereas the trading value of the class B notes is 31% of face value. 

[74] Jolina, as a Class 2 creditor is affected by the same determinations as to its potential recovery on its U.S. notes. In 

addition, Houlihan and Mr. Slonecker evaluate the trading value of Jolina's new note under the plan in payment of its claim 

for its shareholder loan ofCND $5.4 million at 18.8% of face value, i.e. worth approximately $1 million Canadian when 

discounted, for the delay in payment. 

[75] Thus, Houlihan and Mr. Slonecker conclude on the basis of two completely different scenarios as set forth in the two 

reports, that the recovery rate on the U.S. notes is approximately the same: 49 to 56% on the first report and 51.2% on 

the second report, without attributing any value to the Port Cartier pulpmill, absent any discount for delays in payment. 
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Similarly, the Monitor concludes that the recovery rate for Class 2 claimants is 51% under the plan, or 33% on a forced 

liquidation. Thus it appears that Petitioners will gain more under the plan and less on liquidation. 

14 The Opposing Creditors obtained Court permission to produce another expertise prepared by Price Waterhouse Coopers 

(PWC). Completed on February 7, 2003, this expertise concludes that: 

141. In summary, in our view, the Plan: 

(i) Does not treat secured creditors in accordance with their existing rights and priorities; 

(ii) Provides significantly higher recoveries to certain unsecured creditors than is being offered to the secured US 

Noteholders, including the ultimate payment of 100¢ on the dollar in respect of Jolina's unsecured shareholder 

loan; 

(iii) Requires Class 5 creditors to make an election in respect of their treatment under the Plan without being 

able to assess the economic impact of the alternatives available; 

(iv) Provides for a recovery to Class 6 creditors, notwithstanding that such creditors have contractually 

subordinated themselves to all other creditors; 

(v) Treats the claim of Bank of Montreal (BoM) as an Unaffected Obligation, 9 with no benefit or advantage 

to [Uniforet or its] anns-length creditors, but with the significant disadvantage that $4 million that would 

otherwise be available for the purposes of making additional payments to Affected Creditors, funding operations 

or servicing debt will be paid to this unsecured creditor; and; 

(vi) Contrary to established practice in CCAA restructurings, leaves substantially all of the post-restructuring 

equity in [Uniforet] in the hands of the existing shareholders without any additional funding or support being 

provided by such shareholders, with the result that the consequences of [Uniforet's involvency] are being suffered 

by the creditors, while the benefits of the compromises by creditors and a successful restructuring will accrue 

to the existing shareholders. 

142. The Plan was approved by the Class 2 creditors only as a result of Jolina, the largest shareholder ofUniforet, 

voting in favour of the Plan. Based on the Monitor's records, the Plan would not have been approved if 373 IO had 

been included in the CCAA filing and Jolina, as a result, had been prevented from exercising its hypothecary rights 

over the US Notes held by 373. Furthennore, based on our experience, we believe it is unlikely that an ann's length 

creditor holding the majority of the Class 2 claims would have voted in favour of the Plan. 

143. The sale of the business as a going concern appears to be a commercially viable alternative to the Plan that could 

improve overall recoveries available to creditors by approximately $26.4 million to $42.4 million, representing an 

increase of approximately 31. 7% to 50.6%. 

144. The creditors most prejudiced by the Plan are the Class 2 creditors that would share in Notes A and Notes B, 

primarily Jolina and the minority US Noteholders. If the business were sold as a going concern and the proceeds 

distributed in the same manner as the cash payments that would be made to affected creditors under the plan, we 

estimate that such Class 2 creditors would recover $26.4 million to $42.4 million, more than they will recover under 

the Plan. These amounts would be reduced by any amount that would be needed to make a fair and reasonable 

distribution on account of the Class 7 Jolina shareholder loan. Under the Plan, Jolina retains its existing equity in 

Uniforet while no equity is offered to the Minority US Noteholders. In these circumstances, the compromise being 

required of the Minority U.S. Noteholders is disproportionately large and cannot be considered reasonable. 

145. As previously noted, the Monitor, in its July 23 Report, its October 28 Report and its December 11 Report, 

concluded that the Plan was fair and reasonable. Having given due consideration to the foregoing issues, the other 
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matters discussed in this report, and all of the considerations outlined by Madam Justice Paperny in Re. Canadian 

Airlines, 11 we respectfully disagree with the conclusion of the Monitor and we have concluded that the Plan is not 

fair and reasonable. 

15 Following completion of most of the proof on May 2nd, 2003, the Court shared with the parties and their counsel its 

principal preoccupation concerning the fairness of the Plan in circumstances where, as here, secured creditors are asked to 

reduce the face amount of their notes by almost half and to accept, eventually, reduced interest on these reduced notes. The Court 

asked why the Plan failed to replace what was to be taken from them by equity, 12 unencumbered by a repurchase option. 13 

Uniforet responded to this enquiry on May 6, 2003 by further amending the Plan to effectively remove the repurchase option 

and to extend the delay during which a noteholder can exercise the conversion rights attaching to the B Notes from 2004 to 2008, 

coincidental with the maturity date of such notes. If exercised, the Class 2 creditors would hold 55% of the equity ofUniforet. 

16 On the same morning, the Opposing Creditors submitted a "Re-Amended Particularized Contestation" to further amend 

their conclusions to ask for an "Alternate Plan" in the event a "going concern sale" cannot profitably be concluded. The Alternate 

Plan would differ from the Plan in that: 

(a) Class 2 creditors would receive one class of New Notes in an aggregate amount of $100 million having the same 

repayment and interest terms as Notes A under the Plan and 90% of the equity of Uniforet following a reorganization of 

its capital structure pursuant to S.191 of the Canada Business Corporations Act (CBCA), 14 and 

(b) Jolina's claim as a Class 3 creditor would be disallowed and put into Class 5. The Bank of Montreal claim would also 

be added to Class 5 and disallowed as an "unaffected obligation". 

Legal Principles 

17 Counsel for the Opposing Creditors remind the Court that shareholders do not have an economic stake in an insolvent 

company seeking relief under the CCAA. 15 They add that a plan of arrangement should offer more to creditors than would 

be available to them under a liquidation. 16 In assessing fairness of a plan, the Court must consider alternatives to it that 

are commercially available, 17 in particular a sale of the enterprise as a going concern. Moreover, they point to the inherent 

jurisdiction of the Court either to amend the plan for compelling reasons 18 or to order a sale of assets before a plan is presented 

to the creditors. 19 

18 Counsel for Uniforet and the Monitor acknowledged that generally, a plan of arrangement is consensual and results from 

negotiations leading to agreement. 20 They remind the Court that its role on a sanction hearing "is to consider whether the plan 

fairly balances the interests of all the stakeholders" 21 including the public interest. 22 Perfection is not required. 23 They add 

that there is a heavy burden upon Opposing Creditors in their quest to upset the Plan 24 and conclude that the Court should be 

reluctant to interfere with the business decisions of a majority of creditors "reached as a body". 25 

Discussion 

A. Tile Pla11 is prejudicial to tile Class 2 Creditors 

1. Two Fundamental Reasons 

19 The Opposing Creditors and their experts criticize the First Plan on several fronts. On the one hand they assert that the 

First Plan treats some unsecured creditors more favourably than the Class 2 secured creditors. They point out that Jolina will 

receive the entire amount of both its $5.4 million shareholder loan (Class 7) and its $3.5 million advance towards the acquisition 

and installation ofa planer in the Peribonka sawmill (Class 3) and that the forestry contractors will realize 75% of their claims 

(Class 4). On the other hand, they argue that the Plan is confiscatory in that the Class 2 creditors will only receive 51 % of 
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the face amount of their old U.S. notes two years later than promised at a lower interest rate while they wait to be paid and 

they will not receive any meaningful equity to replace what has been taken from them, nor are they entitled to recover unpaid 

interest accrued on the U.S. Notes. 

2. Too fair to other creditors, especially Jolina 

20 There is no doubt Jolina has been relatively well treated under both the First Plan and the Plan. Jolina is Uniforet's 

White Knight. 26 It has been a shareholder and involved in the affairs of Uniforet since 1994. It financed a new planer for the 

Peribonka sawmill in late 1999. It ultimately provided the funding to acquire the majority of the U.S. Notes in Uniforet's initial 

attempt to rationalize its debt through a public offering for all the U.S. Notes at 30% of their principal amount in early 2000. 

This initiative attracted about 50% of the U.S. Notes at a cost of$33 million, or 53¢. Jolina then acquired another 16% of the 

U.S. Notes in the market, enough to control the outcome of the vote by the Class 2 creditors. It helped to backstop an$! JM 

short term or bridge loan from the Bank of Montreal to pay wages and other pressing payables. Uniforet repaid over $6 million 

of this loan and shortly thereafter applied to the Court for reliefunder the C.C.A.A. The balance due on this loan is treated as an 

"unaffected obligation. 27 Accordingly, the White Knight's several claims have received generous treatment under the Plan, as 

well they should. After all, Jolina is Uniforet's largest and most important creditor, quite apart from being a major shareholder. 

Plans of arrangement cannot hope to succeed without the approval of such a creditor. The Plan proposes, in effect, to make 

Jolina more or less whole, at least eventually. 28 

21 For a plan of arrangement to succeed, an insolvent company must secure the approval of all classes of its creditors, even 

those who have subordinated their claims to all other creditors, as is the case with the debentureholders (Class 6). It does not 

necessarily follow that a plan generous to some creditors must therefore be unfair to others. A plan can be more generous to 

some creditors and still fair to all creditors. 29 A creditor like Jolina that has stepped into the breach on several occasions to 

keep Uniforet afloat in the 4 years preceding the filing of the First Plan warrants special treatment. 

22 The Forresters' claims, although unsecured, are another special case. The Forresters had to be encouraged to bring their 

equipment back into the bush after the winter thaw. Without logs, the sawmills have nothing to cut. Similarly, if government 

permits (stumpage duties) are not paid in one year, they will not be issued in a subsequent year. 30 This explains why the cost 

of permits are quite properly treated in the Plan as "unaffected obligations". 

3. Unfair to Class 2 Creditors 

23 The minority Class 2 creditors complain that Jolina wears too many hats in this dossier. They argue that if Jolina, like 

them, 31 was nothing more than a holder of U.S. Notes, it would not have voted in favour of the proposed treatment for Class 

2 creditors. It did so, they add, only because of the generous treatment proposed for its unsecured claims under classes 3, 5 and 

7 and the fact it was already a major shareholder. This is, of course, a purely hypothetical argument that nevertheless invites 

an analysis of the treatment actually accorded to the Class 2 creditors. 

24 The experts and Uniforet agree that the "enterprise" or "going concern" values of the businesses ofUniforet lie somewhere 

between $90 million (Houlihan in 2001) and $112 million (PWC in 2003). 32 There is also general agreement that Uniforet 

cannot support debt in excess of $60 million from its current and projected cash flows. 33 This explains why the old U.S. 

Notes are to be exchanged for two classes of notes, $60 million of"A" notes and $40 million of"B" notes ($100 million in the 

aggregate) and why there is a conversion feature into shares attached to the "B" notes. 

25 Thus, Uniforet proposes to give the Class 2 creditors its assessment of its entire enterprise value backed by the same 

security the U.S. noteholders enjoyed under their Trust Indenture. 34 If the workout over the next four to five years is successful, 

the holders of "B" notes will be able to share, to the extent of 55%, any future equity accruing to the shares ofUniforet, in excess 

of$40 million. Mathematically, 55% of nothing is no different than 90% of nothing. However, a successful workout combined 
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with improved economic conditions for the Canadian forestry industry - capital intensive, highly cyclical and beetle infested -

may permit the "B" noteholders to recover something of what has been lost from the face amount of their old U.S. notes. 

26 The experts further agree that the orderly liquidation values of the assets ofUniforet in a bankruptcy scenario will not 

realize more than $90.4 million at best. 35 Most estimates are well below this figure, including that of PWC. The one area where 

the experts differ is what they think might be realized, and when, ifthe enterprise were offered for sale "as a going concern" 

while under the protection of the CCAA. The Monitor and Mr. Roberts of CIB World Markets doubt such a sale would attract a 

price any more favourable than what is offered in the Plan anytime sooner than 18 months, if ever. Mr. Meakin of PWC thinks a 

carefully orchestrated sale culminating in an auction while under the umbrella of the CCAA could result in a return to the Class 

2 creditors in the next 6 months ofup to $42 million more than what they are to receive under the Plan. The Monitor views any 

such result as entirely "illusoire, irrealiste et utopique". His views are shared by Mr. Moreau, the president and chief executive 

officer ofUniforet, expressed even more succinctly. Mr. Roberts observed that ever since Uniforet applied for relief from the 

Court, competitors in the industry have considered it to be "for sale", yet no serious buyer has as yet surfaced. He suggests that 

competitors are waiting to acquire a bargain in an industry beset with overcapacity compounded by punishing countervailing 

duties imposed by our southern neighbours. Worse, one such competitor holds a right of first refusal affecting a key asset. 

27 Mr. Meakin's "utopian" views as to a possible outcome from a sale of the enterprise fails to account for some $19.5 

million of payments due to the creditors of unaffected obligations, presupposes that (a) the payment of$6 million to the Bank 

of Montreal is an avoidable transaction, (b) the balance of $4 million due on its loan is a Class 5 claim and ( c) omits contracts 

that would have to be assumed by a buyer of at least $2.3 million. This reduces a best case scenario from a sale of the business 

to less than a possible $10 million improvement for the Class 2 Creditors, before expenses. The Opposing Creditors' share of 

this theoretical sum would not exceed $2.8 million before expenses. Further, Mr. Meakin's proposal to sidestep the right of 

first refusal is unconvincing. This right, together with long term fiber procurement contracts, if not revoked, "would hamper 

significantly any kind of divestiture process" according to Mr. Meakin's partner, Mr. Leblanc. 

28 There are serious risks associated with any attempted sale of an insolvent enterprise over an unspecified period of time. 

Employees who are key to Uniforet's business operations but not necessarily to a buyer's operations will almost certainly begin 

looking for safe havens. Customers will look to other sources for their wood products. Suppliers will tighten credit facilities and 

look for other customers. There will almost certainly be erosion on several fronts. Added to all this, it should not be forgotten 

that those creditors ofUniforet who have voted in favour of the First Plan have implicitly agreed that current management and 

direction should remain unchanged. 

29 Given all of these factors, the Court concludes that it would be folly to attempt a sale of Uniforet's businesses - even 

to test the market - almost 2 years after the First Plan was filed for so small a possible yet unlikely gain. Uniforet has so far 

managed to survive under CCAA protection in weak and difficult market conditions all the while fighting this litigation. It 

deserves a chance to prove to its stakeholders that it can both survive and return to profitability. This is what the CCAA was 

designed to encourage and facilitate. 

B. Who really gets hurt 

30 For those Opposing Creditors who acquired their notes for 28¢ in the dollar like Prospect, there will be no "haircut". 

Rather, the issue for them is the size of their gain and the yield on their investment to maturity. Only those U.S. noteholders 

who paid more in the after market for their u .. s. Notes than they stand to receive from the Plan will suffer any loss under it. 

Jolina's average cost for the U.S. Notes it holds amounts to about 53¢ in the dollar. Its haircut will be modest. Accordingly it 

should come as no surprise to anyone that it does not insist on equity in circumstances where it will recover almost all it had to 

pay for its U.S. Notes. Add to this the fact it already holds 40% of the existing equity in Uniforet. !fit converts the "B" Notes 

it will receive under the Plan, it will increase its equity position in Uniforet to about 63%, allowing for dilution. 

31 Highland acquired its U.S. Notes from Prospect, one of the funds it manages, at a cost of80¢, after Uniforet had applied 

for relief under the CCAA. The market at the time for the U.S. Notes was in the region of 28¢. Thus, Prospect has already 

realized a tidy gain on the sale of$3 million of the principal amount of the U.S. Notes it then held. It is left with $20 million 
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of U.S. Notes. The explanation for this generous transaction - at a price more than twice the market price - leaves as many 

questions unanswered as were answered. Without any U.S. Notes, Highland would have no standing in these proceedings as 

a Class 2 creditor. The price Highland elected to pay for its U.S. Notes reflects what it hoped to achieve for all its clients in 

its forthcoming negotiations with Uniforet. Highland believed that its group would control the claims of the U.S. noteholders 

in any Chapter 11 type proceedings and assumed that Jolina, being a shareholder of Uniforet, would not be permitted to vote 

on any of its claims as Uniforet's creditor. In this it was mistaken, as Highland's President, Mr. Dondero, readily conceded. 

Canadian rules do not prevent a shareholder of an insolvent company from voting on its claims as a creditor. 

32 Thus, only four of the six Opposing Creditors will sustain a real loss ifthe Plan is approved. Together they hold $12.5 

million of U.S. Notes purchased at prices ranging from 96¢ to 66¢. Highland's loss is self inflicted. It is also Prospect's initial 

gain. In addition, Prospect will gain from the Plan itself, having purchased its $20 million U.S. Notes for only about 28¢. ln the 

giant scheme of things, four holders of 10% of the $125 million U.S. Notes will sustain a legitimate loss ifthe Plan is approved. 

They will lose much more in a bankruptcy. 

33 Arguably, the question the Court might ask is whether a Plan thought by the Monitor to be both fair and reasonable -

feasible and workable - and to have been approved by the required majority of all the creditors ofUniforet should nevertheless 

be sacrificed to please four speculators. 36 Of course not. Their actual losses will not exceed 45¢ in the dollar 37 if the Plan 

succeeds, perhaps less if the conversion option is exercised. Absent bad faith, the CCAA should not be employed to permit 

a cranky minority creditor to frustrate a feasible and fair plan that has been blessed by an overwhelming majority of all the 

creditors of a debtor. 38 

C. Tlze Equity Issue 

34 It became evident during the hearing that a serious bone of contention between the Opposing Creditors and Uniforet 

centered on the unwillingness of the latter to give sufficient equity to the former. While the First Plan provided for a conversion 

option exercisable before September 15, 2004, it came with a very short fuse, or repurchase option. 39 By the amendments 

made to the Plan on May 6, 2003, the repurchase option has been dropped and the conversion of the "B" Notes may be exercised 

anytime before September 15, 2008. This puts a serious dent into the oppression argument advanced by the Opposing Creditors 

concerning the lack of an equity kicker for the Class 2 creditors. 

35 Arguably, the issue now becomes how much equity ought to have been made available to the Class 2 creditors. Jolina 

accepted its share of a potential 55% of the equity subject to the repurchase option. Uniforet has removed that option and 

extended the conversion period by 4 years. The shareholders ofUniforet, qua shareholders, are not involved in the Plan. Nothing 

was offered to them and one consequence of the Plan is that whatever interest they now have is going to be diluted. In all the 

circumstances of this case, the Court concludes that the offer of equity, while perhaps not overly generous when compared to 

some other recently sanctioned plans, 40 is nevertheless adequate and fair. 

D. Bad Faitlz 

36 The good faith of the Opposing Creditors has been called into question by Madam Justice Zerbisias. 41 The Opposing 

Creditors assert that Uniforet "and its allies[ ... ] have shown bad faith of the kind which should convince any reasonable observer 

that the Plan is neither fair nor reasonable". They point to the treatment accorded the Bank of Montreal $11 million loan, the 

repayment of part of it, 42 a loan by Jolina of$1.1 million 43 repaid by Uniforet on March 6, 2001 and Jolina's claim forthe 

purchase of the planer (Class 3). 44 

37 Suffice it to say that there has been aggressive behaviour displayed by all the parties in the course of this affair, at least 

some of the time. The Court has already commented on the transactions impugned by the Opposing Creditors. 45 Absent a 

bankruptcy, these claims will all be resolved eventually, just like the claims of the Opposing Creditors, either in accordance 

with their terms or subject to the Plan. Again, absent a bankruptcy, the impugned claims don't add any value to the Petitioners' 
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enterprise. However, had the planer never been acquired, the Peribonka mill would not have been as profitable as it was in the 

18 months preceding the CCAA filing. 

38 Aggressive behaviour is to be expected in proceedings of this kind. 46 The CCAA favours the survival of businesses 

and the jobs that go with them. Where, as here, it has been amply demonstrated that the creditors as a whole will fare much 

better under the Plan than in a liquidation, the solution is obvious. The issue in this case was to decide if a minority group of 

secured creditors has been materially oppressed by the behaviour of the majority. That case has not been made out. The U.S. 

noteholders are offered the entire enterprise value ofUniforet in the form of reconstituted notes and they will receive annual 

yields on these notes for the next five years varying between some I 0% and 17%. 

E. Tile Altemate Plan 

39 While the Court may have the authority to adopt a Plan different from that sought to be sanctioned, it should only exercise 

that authority if it is satisfied that the proposed Plan is unfair. Moreover, the Alternate Plan proposed by the Opposing Creditors 

calls for a reorganization of the capital structure of Uniforet Inc. requiring confiscation of the rights of existing shareholders 

without their approval being required. The Court has qualified the Plan as both fair and reasonable. The shareholders ofUniforet 

have already offered control of their company to the U.S. noteholders. That is quite enough in the circumstances of this case. 

For these Reasons, The Court: 

41 MAINTAINS Petitioners' Motion to Sanction a Plan of Arrangement; 

42 DISMISSES the Opposing Creditors Re-Amended Particularized Contestation; 

43 SANCTIONS and APPROVES the Second Amended Plan of Compromise and Arrangement (Plan); 

44 PERMITS Petitioners to replace the U.S. Secured Notes, as defined in paragraph I.I of the Plan, by two new secured 

notes for each unpaid U.S. Note, a Note "A" and a Note "B" as described in paragraph 4.2 of the Plan and in virtue of two Trust 

Agreements previously approved by the Securities and Exchange Commissions of the United States; 

45 DECLARES that the American Trust Indenture, as defined in paragraph I. I of the Plan, be amended and updated by 

the said two Trust Agreements; 

46 DECLARES that all of the Executory Contracts, as defined in paragraph I. I of the Plan, save those terminated or 

repudiated by Petitioners before the "Plan Implementation Date", are in full force and effect as at the Plan Implementation 

Date, notwithstanding: 

a) that Petitioners have obtained relief under the CCAA; 

b) the effect on Petitioners of the completion of any one of the transactions contemplated by the Plan; 

c) any compromises or arrangements effected pursuant to the Plan; 

d) any default with respect to such a contract by Petitioners prior to the Plan Implementation Date; or 

e) any automatic termination ofany such contract or any purported termination thereof by any Person other than Petitioners 

the whole in conformity with paragraph 6.7 of the Plan. 

47 DECLARES that no party to an Executory Contract, as defined in paragraph I. I of the Plan, shall be entitled to accelerate 

the obligations of Petitioners or terminate, rescind or repudiate such other party's obligations under an Executory Contract 

following the Plan Implementation Date on the sole ground: 
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a) of any event that occurred on or prior to the Plan Implementation Date which would have entitled such party to accelerate 

Petitioners' obligations under such Executory Contract; 

b) that Petitioners have obtained relief under the CCAA; 

c) of the effect on Petitioners of the completion of any of the transactions contemplated by the Plan; or 

d) of any compromises or arrangements effected pursuant to the Plan. 

the whole in conformity with paragraph 6.7 of the Plan. 

48 DECLARES that the date for the implementation of the Plan will be deemed to be the date specified in a Certificate to 

be filed in the Court record by Petitioners and the Monitor as soon as all the conditions specified in paragraph 5.1 of the Plan 

have been fulfilled or satisfied. 

49 EXEMPTS Petitioners from furnishing any security; 

50 ORDERS provisional execution of this judgment notwithstanding appeal; 

51 THE WHOLE with costs against the Opposing Creditors and in favour of Petitioners, the Monitor and Jolina Capital Inc. 

Solicitors ofrecord: 

Ogilvy Renault, for Petitioners. 

Davies Ward Phillips & Vineberg, for the Monitor. 

Stikeman Elliott, for Jolina Capital Inc .. 

Osler Hoskin Harcourt, for the Opposing Creditors. 

Footnotes 

Motion allowed. 

R.S.C., 1985, c.C-36, section 6 \Vhich provides that: 6. [Conipromises to be sanctioned by court} Where a majority in number 

representing two-thirds in value of the creditors, or class of creditors, as the case may be, present and voting either in person or 

by proxy at the meeting or nieetings thereof respectively held pursuant to sections 4 and 5, or either of those sections, agree to any 

compromise or arrangement either as proposed or as altered or modified at the meeting or 1neetings, the compromise or arrangement 

niay be sanctioned by the court, and if so sanctioned is binding (a) on all the creditors or the class of creditors, as the case may 

be, and on any trustee for any such class of creditors, whether secured or unsecured, as the case niay be, and on the company, and 

(b) in the case of a company that has made an authorized assignment or against which a receiving order has been made under the 

Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding-up and Restructuring Act, on the trustee 

in bankruptcy or Uquidator and contributories of the company. 

2 Addressed in large part in the Court's judgment of October 23, 2002 rendered by Madame Justice Zerbisias dealing primarily \Vith 

classification issues. 

3 Essentially all the assets and undertakings of Uniforet1s operating companies excluding receivables and inventory and specified 

equipment under capital leases. 

4 Contemplating a reorganization of the capital structure of Uniforet pursuant to the provisions of Section 191 of the Canada Business 

Corporations Act, R.S.C., 1985, c. C-44, as amended. 

5 Infra, paragraph [9]. See paragraph 4.2.2 of the Plan. 

6 Defined in the Plan as: a. Interim Period Debts, which shall be paid by Uniforet in accordance with terms previously agreed upon 

·with the respective Interim Creditors; b. Uniforet Scierie-Pdte Inc. 's obligations towards the Municipa/ite Regionale de Comte de 

Sept-Rivieres to build and niaintain roads, as provided in the agreement dated April 3, 2001, and the related Hydro-Quebec's claim in 
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the amount of$5,000,000 referred to therein; c. Claims of legal, accountingandjinancia/ advisors to Uniforet, including the Monitor 

and its counsel, in respect of any debt incurred or to be incurred by Uniforet for the purposes of reorganizing Uniforet's liabilities, 

business and affairs including, without liniitation, pursuant to the Plan, which monies shall be paid by Uniforet in accordance with the 

Initial Order; d. C/ain1sfor indemnity pursuant to the indemnities provided by Uniforet to directors or officers ofUniforJt; e. Claims 

of Employee Creditors, which monies shall be paid by Uniforet in the ordinary course of business,·/[ .. ] g. Dues owing to the Quebec 

Minister of Natural Resources pursuant to the Forests Act, R.S.Q., c. F-4.1, which shall be paid by Uniforet in accordance lvith 

terms previously agreed upon with the Quebec Minister of Natural Resources; h. Monies, if any, owing to National Bank of Canada, 

Bank of Montreal and la Societe d'hypotheque Cl BC, which shall be paid by Uniforet in accordance with existing agreements and 

contracts, or as may be agreed between each of them; i. Claims for goods on consignment, which monies shall be paid by Uniforet 

in accordance with terms previously agreed upon with the Creditors of such Claims; andj. Claims for warehousing contracts, which 

monies shall be paid by Uniforet in accordance with terms previously agreed upon with the Creditors of such Claims. 

7 Described in the Plan as: the date on which all conditions contained in Section 5.1 of this Plan are satisfied. These conditions, save 

those subject to the discretion of the Court, have all been satisfied. 

8 The highlighted portions represent the changes made to the First Plan on May 6, 2003. Prior to these changes, this paragraph read: 

furthermore, Convertible Notes "B" will, ji·om the Plan Implementation Date until Septen1ber 15, 2004, be convertible at any time 

into Class A Subordinate Voting Shares ofUniforet Inc. (listed on The Toronto Stock Exchange under the trading symbol UNF.A) at 

a conversion price o/$0.50 per share, such conversion right to expire at the close of business of September 15, 2004 and to be subject 

to a thirty (30) days prior written conversion notice to Uniforet, which may then elect, prior to the expiry of such thirty (30) day 

period, to pay in cash to the noteholder an amount equal to the Market Value of the Class A Subordinate Voting Shares of Uniforet 

Inc. issuable upon conversion instead of delivering shares to the note holder; effectively giving to Uniforet a repurchase option. 

9 Supra, Note 6, paragraph (h). 

I 0 Infra, see paragraph [18] below. A wholly owned subsidiary ofUniforet Inc., 3735061 Canada Inc. (373) offered to purchase all the 

U.S. Notes for 30% of their principal amounts. The funds to satisfy this offer were borrowed from a bank syndicate and the syndicate 

loans \Vere guaranteed by Jolina. 373 defaulted under the syndicate loans. Jolina stepped into the shoes of the bank syndicate and 

took the U.S. Notes acquired by 373 in lieu of payment of the syndicate loan. 

I I (2000) 20 C.B.R. (4th) I, at page 36: Where a company is insolvent, only the creditors n1aintain a meaningful stake in its assets. 

Through the 1nechanism of liquidation or insolvency legislation, the interests of shareholders are pushed to the bottom rung of the 

priority ladder. The expectations of creditors and shareholders must be viewed and nieasured against an altered financial and legal 

landscape. Shareholders cannot reasonably expect to maintain a financial interest in an insolvent company where creditors' claims 

are not being paid in full. It is through the lens of insolvency that the court must consider whether the acts of the co1npany are in 

fact oppressive, unfairly prejudicial or unfairly disregarded CCAA proceedings have recognized that shareholders may not have "a 

true interest to be protected" because there is no reasonable prospect of economic value to be realized by the shareholders given the 

existing financial niisfortunes of the company: Royal Oak Mines Ltd., supra, para. 4., Re Cadillac Fairview Inc. (March 7, 1995), 

Doc. B28/95 (Ont. Gen. Div. [Commercial List]), and T. Eaton Company, supra. To avail itself a/the protection of the CCAA, a 

company must be insolvent. The CCAA considers the hierarchy of interests and assesses fairness and reasonableness in that context. 

The court's mandate not to sanction a plan in the absence of fairness necessitates the determination as to whether the complaints 

of dissenting creditors and shareholders are legitimate, bearing in mind the company's financial state. The articulated purpose of 

the Act and the jurisprudence inte1preting it, "widens the lens" to balance a broader range of interests that includes creditors and 

shareholders and beyond the company, the employees and the public, and tests the fairness of the plan with reference to its impact on 

all of its constituents. It is through the lens of insolvency legislation that the rights and interests of both shareholders and creditors 

n1ust be considered. The reduction or elimination of rights of both groups is a function of the insolvency and not of oppressive 

conduct in the operation of the CCAA. The antithesis of oppression is fairness, the guiding test for judicial sanction. If a plan unfairly 

disregards or is unfairly prejudicial it will not be approved. However, the court retains the power to conzpromise or prejudice rights 

to effect a broader purpose, the restructuring of an insolvent company, provided that the plan does so in a fair nzanner. 

12 As was done for example in Plans approved in Re Skeena Cellulose Inc., (IOOo/o of the equity offered to the secured creditors); Re 

Si/carp Limited, (75%); Re Pioneer Companies Inc., (57%); Re Microcel/ Telecommunications Inc., 500-11-0I9761-036; 2003-04-30 

(99.9% to the creditors); Re White Rose, (94.4%); Re Royal Oak Mines Inc., 14 C.B.R. (4 'h) 279 (99%); Re Eagle Precision, (90.3%); 
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Bluestar Ballery, (83%); Re Algoma Steel Inc., 30 C.B.R. (4 1
") I (100%); Re Mc Walters Mining (2002), (75%to unsecured creditors); 

Re 360 Networks, (100%); Re Kmart, (50% to secured creditors). See as well Jolina's Exhibits J-28 and 29 and the Monitor's Exhibit 
M-1. 

13 Supra, Note 8. 

14 Supra, Note 4. 

15 Supra, Note 11, and see Re Central Capital Co1p., 38 C.B.R. (3 'd) I (Ont. C.A.), at page37, paragraph 90 where Mr. Justice Finlayson 

observed that: Jn the case of an insolvency where the debts to creditors clearly exceed the assets of the company, the policy of federal 

insolvency legislation appears to be clear that shareholders do not have the right to look to the assets of the corporation until the 

creditors have been paid.; Re T. Eaton Co., 15 C.B.R. (4 1
") 311 (Ont. S.C.J.), at page 314, paragraphs 9 to 13 inclusive and Re 

Royal Oak Mines Inc., 14 C.B.R. (4 1") 279 (Ont. S.C.J.), at page 281, paragraph 2 where Mr. Justice Farley, prior to approving a 

proposal contemplating the sale of a business, observed that: [ .. ]the shareholders would have to appreciate that, when vie·wed as 

to the hierarchy of interests to receive value in a liquidation related transaction, they are at the bottom. Further in these particular 

circumstances there are, in relation to the available tax losses (which is in itself a conditional asset), very substantial amounts of 

unsecured debt standing on the shareholders' shoulders. That is, the shareholders, even assuming an ongoing operation achieving a 

turnaround to profitability without restructuring, would have to wait a long while before their interests saw the light of day. 

16 Supra, Note 1, at page 26, paragraph 96, where Madam Justice Papemy reminds us that: The sanction of the court of a creditor

approved plan is not to be considered as a rubber stamp process. Although the majority vote that brings the plan to a sanction hearing 

plays a significant role in the court's assessn1ent, the court will consider other matters as are appropriate in light of its discretion. 

In the unique circumstances of this case, it is appropriate to consider a number of additional matters: a. The composition of the 

unsecured vote; b. What creditors would receive on liquidation or bankruptcy as conzpared to the Plan; c. Alternatives available to 

the Plan and bankruptcy; d. Oppression; e. Unfairness to Shareholders ofCAC; andf The public interest. 

17 See Re T. Eaton Co., Supra, Note 15, at page 314, paragraphs 8 and 9. 

18 See Ontario v. Canadian Airlines Corp., (2001) 29 C.B.R. (4 1
") 236 (Alb. Q.B.), at paragraph 61. 

19 See Re Canadian Red Cross Society, 5 C.B.R. ( 4 1
") 299 (Ont. S.C.J.), at page 315, paragraphs 43 and 45. 

20 See Algoma Steel Co1p. v. Royal Bank, (1992) 11 C.B.R. (3d) 11 (Ont. C.A.), at page 14, paragraph 7. 

21 Supra, Note 11, at page 5, paragraph 3, where Madam Justice Paperny adds: Faced with an insolvent organization, its role is to look 

forward and ask: does this plan represent a fair and reasonable co1npromise that will permit a viable commercial entity to emerge? It 

is also an exercise in assessing current reality by co1nparingavailable commercial alternatives to what is offered in the proposed plan. 

22 Ibid, at pages 42 to 44 inclusive, paragraphs 171 to 177. 

23 Ibid, at page 44, pages 178 and 179, citing with approval the remarks of Mr. Justice Farley in Re Sammi Atlas Inc., ( 1998), 3 C.B.R. 

(4th) 171 (Ont. Gen. Div.), at page 173: A plan under the CCAA is a compromise; it cannot be expected to be perfect. It should 

be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily equal treatment. Equal treatment may be 

contra1y to equitable treatment. And see Re Quintelle Coal Ltd., (1992) 13 C.B.R. (3d) 146, at page 165, paragraph 93. 

24 See Re Central Guaranty Trustco Ltd. (1993), 21 C.B.R. (3d) 139, at page 141, where Mr. Justice Farley observed that: The Revised 

Plan of Arrange1nent had required that there be a vote on the proposed comproniise re these Claims (with a majority in number 

representing three-quarters in value of the proven Claims). That vote was even more overwhelming as only FSTQ voted against. 

92.54% by number (96. 16%) by value) were in favour and 7.46% by number (3.84% by value) were opposed. This on either basis 

is well beyond the specific majority requirement ofCCAA. Clearly there is a very heavy burden on parties seeking to upset a plan 

that the required niajority have found that they could vote for; given the overwhelming majority this burden is no lighter. This vote 

by sophisticated lenders speaks volumes as to fairness and reasonableness. But see also Re Quintette Coal Ltd., ibid, at pages 168 

and 169, paragraphs 108 to 116. 
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25 See Re Sammi Atlas Inc., supra, Note 23, at page 174, paragraph 5. 

26 Defined in Dictionary of Finance and Investment Terms, Barron's, 1985, at p. 470 as: WHITE KNIGHT acquirer sought by the target 

of an unfi·iendly TAKEOVER to rescue it from the unwanted bidder's control. The white knight strategy is an alternative to SHARK 

REPELLENT tactics and is used to avert an extended or bitter fight for control. 

27 Supra, Note 6 (h). 

28 Ignoring any discount for projected delays in payment. 

29 See Algoma Steel v. Royal Bank, Supra, Note 20, at page 9 where Mr. Justice Farley notes: M1hat might appear on the surface to be 

unfair to one party when viewed in relation to all other parties ntay be considered to be quite appropriate. 

30 See Section 7 of the Forest Act, supra, Note 6 (g). 

31 That is, the proverbial "reasonable person". 

32 This is the top ofa range of between $90 and $112 million. 

33 Or more accurately, its earnings before interest, taxes, depreciation and amortisation (EBITDA). 

34 Supra, Note 3. 

35 Estimated by the Monitor in paragraph 32 of his February 27, 2003 report reproduced above in paragraph [IO] and based on the 

rosiest of assumptions. 

36 That is, investors in below investment grade securities acquired in the after market. 

37 In most cases, much less. 

38 Supra, Note 24. 

39 Supra, Note 8. 

40 Supra, Note 12. 

41 Supra, Note 2, at pages 29 and 30; paragraphs 95 and 96. 

42 Which the Opposing Creditors say is a $6 million preferential payment. 

43 Used to settle \Vage claims of an affiliate company for \Vhich Messrs Perron and Mercier, as directors of the affiliate, were legally 

liable. 

44 Jolina1s security position in respect of its advances to acquire the planer is in some doubt. 

45 See paragraphs [19], [20], [22] and [23] above. 

46 See Re T. Eaton Co., Supra, Note 15, where at page 258, paragraph 6, Mr. Justice Farley observed: 

The Act clearly contemplates rough-and tumble negotiations between debtor companies desperately seeking a chance to survive and 

creditors ·willing to keep them afloat, but on the best terms they can get. [ ... ]. 

End of nocunH:ni Copyright f) Thomson Reuters Can<ida Lilnited or its Ii censors 1exc.Juding individt!ll! co11rt docun1ents). All rights 

rc:;cn·cd. 
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