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1993 CarswellOnt 182 
Ontario Court of Justice (General Division) 

Olympia & York Developments Ltd. v. Royal Trust Co. 

1993 CarswellOnt 182, [1993] O.J. No. 545, 12 O.R. (3d) 500, 17 C.B.R. (3d) 1, 38 A.C.W.S. (3d) 1149 

Re Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36; Re 
plan of arrangement of OLYMPIA & YORK DEVELOPMENTS LIMITED 

and all other companies set out in Schedule "A" attached hereto 

R.A. Blair J. 

Heard: February 1 and 5, 1993 
Oral reasons: February 5, 1993 

Written reasons: February 24, 1993 
Judgment: February 24, 1993 

Docket: Doc. B125/92 

Counsel: [List of counsel attached as Schedule "A 11 hereto.] 

Subject: Corporate and Co1nmercial; Insolvency 

Related Abridgn1ent Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Bankruptcy and insolvency 

XIX Co1npanies1 Creditors Arrangement Act 

XIX.3 Arrange1nents 

XIX.3.b Approval by court 
XIX.3.b.i 11Fair and reasonable 11 

Headnote 

Corporations -- Arrangements and compromises - Under Con1panies' Creditors Arrangements Act -
Arrangen1ents - Approval by Court - "Fair and reasonable" 

Corporations - Arrange1nents and compron1ises - Con1panies' Creditors Arrange1nent Act - Plan of arrangen1ent -

Sanctioning of plan- Unani111ous approval of plan by all classes of creditors not being necessary where plan being fair 

and reasonable. 

Under the protection of the Co1npanies' Creditors Arrange111ent Act ("CCAA "), 0 & Y negotiated a plan of arrange111ent. 

The final plan of arrange1nent was voted on by the nun1erous classes of creditors: 27 of the 35 classes voted in favour of 

the plan, eight voted against it. 0 & Y applied to the court under s. 6 of the CCAA for sanctioning of its final plan. 

Held: 

The application \Vas allowed. 

V h:o,~lcr:-;Next. CANADA Copyright r,;;, Thomson R<.luters Cnmida Limited or its licensors r.exc•ud1ng 1rw;v!dua! cour1 docurnenls). r\11 n9hts rl~served. 
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In considering whether to sanction a plan of arrange1nent, the cou1t n1ust consider whether: (I) there has been strict 

con1pliance with all statutory requirements; (2) all materials filed and procedures carried out are authorized by the CCAA; 

and (3) the plan is fair and reasonable. 

The court found that the first two criteria had been co1nplied with. 0 & Y 111et the criteria for access to the protection of 

the CCAA, the creditors were divided into classes for the purpose of voting and those classes had voted on the plan. All 

1neetings of creditors were duly convened and held pursuant to the court orders pertaining to the1n. Further, nothing had 

been done or purported to have been done that was not authorized by the CCAA. 

In assessing whether a plan is fair and reasonable, the court must be satisfied that it is feasible and that it fairly balances 

the interests of all of the creditors, the company and its shareholders. One in1portant 1neasure of whether a plan is fair 

and reasonable is the parties' approval of the plan and the degree to which approval has been given. With the exception 

of the eight classes of creditors that did not vote to accept the plan, the plan n1et with the overwhelming approval of the 

secured creditors and unsecured creditors. 

While s. 6 of the CCAA n1akes it clear that a plan 1nust be approved by at least 50 per cent of the creditors of a particular 

class representing at least 75 per cent of the dollar value of the claims in that class, the section does not 1nake it clear 

whether the plan 111ust be approved by every class of creditors before it can be sanctioned by the court. A court would 

not sanction a plan if the effect of doing so were to i1npose it upon a class or classes of creditors who rejected it and to 

bind the1n by it. However, in this case, the plan provided that the claiins of the creditors who rejected the plan were to be 

treated as "unaffected claims" not bound by its provisions. Further, even if they approved the plan, secured creditors had 

the right to drop out at any time by exercising their realization rights. Finally, there was no prejudice to the eight classes 

of creditors that did not approve the plan because nothing was being in1posed upon then1 that they had not accepted and 

none of their rights were being taken away. 

Table of Authorities 

Cases considered: 

Alabama, New Orleans, Texas & Pacific Junction Railway Co., Re, 2 Meg. 377, [1886-90] All E.R. Rep. Ext. 1143, 

[1891] l Ch.at231 (C.A.)-referredto 

Campeau Corp., Re (1992), IO C.B.R. (3d) 104 (Ont. Gen. Div.)- referred to 

Canadian Vinyl Industries Inc., Re (1978), 29 C.B.R. (N.S.) 12 (C.S. Que.)- referred to 

Dai1y Corp. of Canada, Re, [1934] 0.R. 436, [1934] 3 D.L.R. 347 (C.A.)- referred to 

Ecole lnlernalionale de Haute Esthetique Edith Serei Inc. (Receiver of) c. Edith Serei Internationale (1987), Inc. 

(1989), 78 C.B.R. (N.S.) 36 (C.S. Que.)- referred to 

Keddy Motor Inns Ltd .. Re ( 1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N.S.R. (2d) 246, 

299 A.P.R. 246 (C.A.)- referred to 

Langley's Ltd., Re, [1938] 0.R. 123, [1938] 3 D.L.R. 230 (C.A.) - referred to 

Multidev Immobilia Inc. v. S.A. Just Invest, 70 C.B.R. (N.S.) 91, [ 1988] R.J.Q. 1928 (S.C.)- considered 

VVt:stlav1NexL CANADA Copyright C·~· Thomson Reuters Crmada Limited or its l1cori$ors texc!uclin9 111d1v!dut1I co:Jrl documenlsl. All rlqiib H'Se1ved. 2 
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NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) 1, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.)- referred to 

Northland Properties Ltd., Re (I 988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), affirmed (sub nom. Northland Properties 

Ltd. v. Excelsior Life Insurance Co. of Canada) 73 C.B.R. (N.S.) 195, 34 B.C.L.R. (2d) 122, [1989] 3 W.W.R. 363 

(C.A.)- referred to 

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Etan Corp. v. Comiskey) 

41O.A.C.282, 1 O.R. (3d) 289 (C.A.)- considered 

Quintette Coal Ltd. v. Nippon Steel Co1p. (! 990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 193 (C.A.) [leave to appeal to 

S.C.C. refused (1991), 7 C.B.R. (3d) 164 (note), 55 B.C.L.R. xxxiii (note), 135 N.R. 317 (note)] - considered 

Wellington Building Corp., Re, 16 C.B.R. 48, [1934] O.R. 653, [1934] 4 D.L.R. 626 (S.C.)- considered 

Statutes considered: 

Companies Act, The, R.S.O. 1927, c. 218. 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 -

s. 4 

s. 5 

s. 6 

Joint Stock Companies Arrangements Act, 1870 (U.K.), 33 & 34 Viet., c. 104. 

Application for sanctioning of plan under Co1npanies' Creditors Arrange111en1 Act. 

R.A. Blair J.: 

On May 14, 1992, Olympia & York Developments Limited and 23 affiliated corporations ("the Applicants") sought, and 

obtained an Order granting them the protection of the Co1npanies' Creditors Arrange111enl Act [R.S.C. 1985, c. C-36] for a period 
of tin1e while they atte1npted to negotiate a Plan of Arrange1nent with their creditors and to restructure their corporate affairs. 
The Olyn1pia & York group of companies constitute one of the largest and n1ost respected co1n111ercial real estate en1pires in 
the world, with prin1e holdings in the 1nain co111n1ercial centres in Canada, the U.S.A., England and Europe. This en1pire was 
built by the Reichn1ann fan1ily of Toronto. Unfortunately, it has fallen on hard ti1nes, and, indeed, it see1ns, it has fallen apart. 

2 A Final Plan ofC01npron1ise or Arrange111ents has nO\V been negotiated and voted on by the nu1nerous classes of creditors. 
27 of the 35 classes have voted in favour of the Final Plan; 8 have voted against it. The Applicants now bring the Final Plan 
before the Court for sanctioning, pursuant to section 6 of the Con1pa11ies' Creditors Arrange1nent Act. 

The Plan 

3 The Plan is described in the 111otion 111aterials as "the Revised Plans of Co1npron1isc and Arrange111ent dated Dece1nber 
16, 1992, as further a1nended to January 25, 1993". I shall refer to it as "the Plan" or "the Final Plan". Its purpose, as stated 
in Article 1.2, 

... is to effect the reorganization of the businesses and affairs of the Applicants in order to bring stability to the Applicants 
for a period of not less than five years, in the expectation that all persons \Vith an interest in the Applicants will derive a 

V'Vest!av;Next CANADA Copyr•9hl ({•Thomson Reu1ers Carnida Limited nr its lrccm>ors \OKclucling individual cnurt documents). ~'\II r!qilts n<served. :> 
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greater benefit fron1 the continued operation of the businesses and affairs of the Applicants on such a basis than would 

result fro1n the ilnn1ediate forced liquidation of the Applicants' assets. 

4 The Final Plan envisages the restructuring of certain of the 0 & Y ownership interests, and a n1yriad of individual proposals 

-with son1e con1mon themes - for the treatment of the clain1s of the various classes of creditors which have been established 

in the course of the proceedings. 

5 The contemplated 0 & Y restructuring has three principal components, namely: 

I. The organization of 0 & Y Properties, a co1npany to be owned as to 90o/o by OYDL and as to I Oo/o by the Reichmann 

fan1ily, and which is to beco1ne OYDL's Canadian Real Estate Management Arn1; 

2. Subject to certain approvals and conditions, and provided the secured creditors do not exercise their re1nedies against 

their security, the transfer by OYDL of its interest in certain Canadian real estate assets to 0 & Y properties, in exchange 

for shares; and, 

3. A GW reorganization sche1ne which will involve the transfer of con1111on shares of GWU holdings to OYDL, the 

privatization of GW utilities and the an1algamation of GW utilities with OYDL. 

6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its i1nplementation. The classes are 

grouped into four different categories of classes, nainely by clai1ns of project lenders, by clai1ns of joint venture lenders, by 

claims of joint venture co-participants, and by clain1s of "other classes 11
• 

7 Any atte1npt by me to su1n111arize, in the confines of reasons such as these, the 1nanner of proposed treatment for these 

various categories and classes would not do justice to the careful and detailed concept of the Plan. A variety of intricate schemes 

are put forward, on a class by class basis, for dealing with the outstanding debt in question during the 5 year Plan period. 

8 In general, these schemes call for interest to accrue at the contract or so1ne other negotiated rate, and for interest (and, in 

some cases, principal) to be paid from tiine to tiine during the Plan period if 0 & Y's cash flow permits. At the same time, 0 

& Y (with, I think, one exception) will continue to 1nanagc the properties that it has been n1anaging to date, and will receive 

revenue in the form ofmanage111ent fees for performing that service. In 1nany, but not all, of the project lender situations, the 

Final Plan envisages the transfer of title to the newly fonned 0 & Y Properties. Special arrange1nents have been negotiated 

with respect to lenders whose clai1ns arc against marketable securities, including the Marketable Securities Lenders, the GW 

Marketable Security and Other Lenders, the Carena Lenders and the Gulf and Abitibi Lenders. 

9 It is an important feature of the Final Plan that secured creditors are ceded the right, if they so choose, to exercise their 

realization remedies at any time (subject to certain strictures regarding tin1ing and notice). In effect, they can "drop out" of 

the Plan if they desire. 

I 0 The unsecured creditors, of course, are heirs to what 1nay be left. Interest is to accrue on the unsecured loans at the contract 

rate during the Plan period. The Final Plan calls for the adn1inistrator to calculate, at least annually, an an1ount that 1nay be paid 

on the 0 & Y unsecured indebtedness out ofOYDL's cash on hand, and such an1ount, if indeed such an an1ount is available, 

1nay be paid out on court approval of the payn1ent. The unsecured creditors are entitled to object to the transfer of assets to 0 

& Y Prope11ies if they are not reasonably satisfied that 0 & Y Properties "will be a viable, self-financing entity". At the end of 

the Plan period, the n1e1nbers of this class are given the option of converting their re1naining debt into stock. 

11 The Final Plan conten1plates the eventuality that one or n1orc of the secured classes 1nay reject it. Section 6.2 provides, 

a) that if the Plan is not approved by the requisite 1najority of holders of any Class of Secured Clain1s before January 16, 
1993, the stay of proceedings in1posed by the initial CCAA order of May 14, 1992, as aincndcd, shall be auto1natically 

lifted; and, 

VVest\a'.rvNexL.CANAOA Cop~1righl (..; 1 Thomsen Reuters Camida L11nited nr its llcensors 1•~xcluflin9 indiv1dua! cnur1 dor;urncnlsl. All ri9hts reserved. 
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b) that in the event that Creditors (other than the unsecured creditors and one Class ofBondholders1 Claims) do not agree 

to the Plan, any such Class shall be deemed not to have agreed to the Plan and to be a Class of Creditors not affected by 
the Plan, and that the AppUcants shall apply to the court for a Sanction Order which sanctions the Plan only insofar as 

it affects the classes ivhich have agreed to the Plan. 

12 Finally, I note that Article 1.3 Of the Final Plan stipulates that the Plan docu1nent 11 constitutes a separate and severable 

plan of co1npromise and arrange1nent with respect to each of the Applicants." 

The Principles to be Applied on Sanctioning 

13 In Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Co1p. v. Comiskey) (1990), 1 O.R. (3d) 289 (C.A.), 

Doherty J.A. concluded his exan1ination of the purpose and sche1ne of the Co1npanies 1 Creditors Arrange1nent Act, with this 

overview, at pp. 308-309: 

Viewed in its totality, the Act gives the court control over the initial decision to put the reorganization plan before the 

creditors, the classification of creditors for the purpose of considering the plan, conduct affecting the debtor con1pany 

pending consideration of that plan, and the ulti1nate acceptability of any plan agreed upon by the creditors. The Act 

envisions that the rights and remedies of individual creditors, the debtor con1pany, and others n1ay be sacrificed, at least 

te1nporarily, in an effort to serve the greater good by arriving at son1e acceptable reorganization which allows the debtor 

company to continue in operation: Icor Oil & Gas Co. v. Canadian Imperial Bank of Commerce (No. I) (1989), 102 A.R. 

161 (Q.B.), atp. 165. 

14 Mr. Justice Doherty's su1nmary, I think, provides a very useful focus for approaching the task of sanctioning a Plan. 

15 Section 6 of the CCAA reads as follows: 

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the case may be, 

present and voting either in person or by proxy at the 1nceting or n1eetings thereof respectively held pursuant to sections 4 

and 5, or either of those sections, agree to any con1pro1nise or arrangement either as proposed or as altered or n1odified at 

the meeting or meetings, the co1npron1ise or arrangen1ent 111ay be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case inay be, and on any trustee for any such class of creditors, 

whether secured or unsecured, as the case n1ay be, and on the con1pany; and 

(b) in the case of a company that has nlade an authorized assign1nent or against which a receiving order has been made 

under the Bankruptcy Act or is in the course of being wound up under the Winding-up Act, on the trustee in bankruptcy 

or liquidator and contributories of the con1pany. (En1phasis added) 

16 Thus, the final step in the CCAA process is court sanctioning of the Plan, after \vhich the Plan beco1nes binding on the 

creditors and the co1npany. The exercise of this statutory obligation imposed upon the court is a n1atter of discretion. 

17 The general principles to be applied in the exercise of the Court's discretion have been developed in a nun1ber of authorities. 

They were summarized by Mr. Justice Trainor in Re Northland Properties Ltd. ( 1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.) and 

adopted on appeal in that case by McEachern C.J.B.C., who set them out in the following fashion at (1989), 73 C.B.R. (N.S.) 

195 (B.C.C.A.), p. 201: 

The authorities do not pennit any doubt about the principles to be applied in a case such as this. They are set out over and 

over again in 1nany decided cases and 1nay be su1nn1arizcd as follows: 

( l) there 111ust be strict con1pliance \Vi th all statutory requircn1cnts; 

V/esttavJNexL CANADA Copyright:,;. Thomson Reu1ers Cm1<ida Lirnit0d 01· its 11censors (e.~cluclinD indiv!d\J;il cnurt documents). All riqhts mserved. 
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(2) all materials filed and procedures carried out 1nust be examined to determine if anything has been done or purported 

to have been done which is not authorized by the C.C.A.A.; 

(3) The plan 111ust be fair and reasonable. 

18 In an earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436 (C.A.), Middleton J.A. applied identical 

criteria to a situation involving an arrangement under the Ontario Co1npanies Act. The N.S.C.A. recently followed Re Northland 

Properties Ltd. in Re Keddy Motor Inns Ltd. ( 1992), 13 C.B.R. (3d) 245 (N.S.C.A.). Farley J. did as well in Re Campeau Corp., 

[1992] O.J. No. 237 (Ont. Ct. of Justice, Gen. Div.) [now reported at IO C.B.R. (3d) 104]. 

Strict Co111plia11ce 1vith Statutory Req11ire111e11ts 

19 Both this first criterion, dealing with statutory requirements, and the second criterion, dealing with the absence of 

any unauthorized conduct, I take to refer to compliance with the various procedural in1peratives of the legislation itself, or to 

co111pliancc with the various orders 1nade by the court during the course of the CCAA process: See Re Ca1npeau, supra. 

20 At the outset, on May 14, I 992 I found that the Applicants met the criteria for access to the protection of the Act- they 

are insolvent; they have outstanding issues of bonds issued in favour of a trustee, and the compromise proposed at that ti1ne, and 

now, includes a co1npron1ise of the clailns of those creditors whose clailns are pursuant to the trust deeds. During the course of 

the proceedings Creditors' Co1n1nittees have been forn1ed to facilitate the negotiation process, and creditors have been divided 

into classes for the purposes of voting, as envisaged by the Act. Votes of those classes of creditors have been held, as required. 

21 With the consent, and at the request of, the Applicants and the Creditors' Co1nn1ittees, The Honourable David H.W. 

Henry, a fonner Justice of this Court, was appointed "Claims Officer" by Order dated September 11, 1992. His responsibilities 

in that capacity included, as well as the dete1mination of the value of creditors1 claims for voting purposes, the responsibility 

of presiding over the meetings at which the votes were taken, or of designating someone else to do so. The Honourable Mr. 

Henry, himself, or The Honourable M. Craig or The Honourable W. Gibson Gray- both also former Justices of this Court 

- as his designecs, presided over the 1neetings of the Classes of Creditors, which took place during the period fro111 January 

11, 1993 to January 25, 1993. I have his Report as to the results of each of the meetings of creditors, and confinning that the 

1neetings were duly convened and held pursuant to the provisions of the Court Orders pertaining to the1n and the CCAA. 

22 I a111 quite satisfied that there has been strict co111pliance with the statutory requirements of the Co1npanies' Creditors 

Arrange111ent Ac.t. 

Unauthorized contlul'I 

23 I a111 also satisfied that nothing has been done or purported to have been done which is not authorized by the CCAA. 

24 Since May 14, the court has been called upon to 1nake approximately 60 Orders of different sorts, in the course of 

exercising its supervisory function in the proceedings. These Orders involved the resolution of various issues between the 

creditors by the court in its capacity as "referee" of the negotiation process; they involved the approval of the "GAR" Orders 

negotiated between the parties with respect to the funding of 0 & Y's general and ad1ninistrative expenses and restructuring 

costs throughout the "stay" period; they involved the confinnation of the sale of certain of the Applicants' assets, both upon 

the agrecn1cnt of various creditors and for the purposes of funding the "GAR" require1nents; they involved the approval of the 

structuring of Creditors' Con1111ittees, the classification of creditors for purposes of voting, the creation and defining of the role of 

"Infonnation Officer" and, sin1ilarly, of the role of"Clain1s Officer". They involved the endorsen1ent of the infonnation circular 

respecting the Final Plan and the 111ailing and notice that was to be given regarding it. The Court's Orders cnco111passed, as I 

say, the general supervision of the ncgotia tion and arrange111ent period, and the interi1n sanctioning ofproccdures i111plc1nentc<l 

and steps taken by the Applicants and the creditors along the way. 

\:VE> tlii'/1Next. CANADA Copy11ght (,,,Thomson Reuters Canada L11111ted or- .ts licem>ors (exciud1n9 individu1il court documents). All ri~Jhts rf;ser'.•ed 
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25 While the court, of course, has not been a participant during the elaborate negotiations and undoubted boardroo111 brawling 

which preceded and led up to the Final Plan of Compro1nise, I have, with one exception, been the Judge who has 1nade the 

orders referred to. No one has drawn to 1ny attention any instances of something being done during the proceedings which is 

not authorized by the CCAA. 

26 In these circu1nstances, I am satisfied that nothing unauthorized under the CCAA has been done during the course of 

the proceedings. 

27 This brings n1e to the criterion that the Plan 1nust be "fair and reasonable". 

Fair and reasonable 

28 The Plan 1nust be 11 fair and reasonable". That the ultimate expression of the Court's responsibility in sanctioning a Plan 

should find itself telescoped into those two words is not surprising. 11Fairness" and "reasonableness" are, in 1ny opinion, the two 

keynote concepts underscoring the philosophy and workings of the Co1npanies 1 Creditors Arrange1nent Act. "Fairness" is the 

quintessential expression of the court's equitable jurisdiction - although the jurisdiction is statutory, the broad discretionary 

powers given to the judiciary by the legislation make its exercise an exercise in equity - and 11 reasonableness" is what lends 

objectivity to the process. 

29 Frain tilne to tin1e, in the course of these proceedings, I have borrowed liberally from the co111n1ents of Mr. Justice Gibbs 

whose decision in Quinle//e Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R. (2d) I 05 (C.A.) contains much helpful guidance 

in matters of the CCAA. The thought I have borrowed most frequently is his remark, at p. 116, that the court is "called upon to 

weigh the equities, or balance the relative degrees of prejudice, which would flow from granting or refusing" the relief sought 

under the Act. This notion is particularly apt, it seems to me, when consideration is being given to the sanctioning of the Plan. 

30 If a debtor co1npany, in financial difficulties, has a reasonable chance of staving off a liquidator by negotiating a 

con1pro1nise arrangement with its creditors, "fairness" to its creditors as a whole, and to its shareholders, prescribes that it should 

be allowed an opportunity to do so, consistent with not "unfairly" or "unreasonably" depriving secured creditors of their rights 

under their security. Negotiations should take place in an environment structured and supervised by the court in a "fair" and 

balanced - or, "reasonable" -1nanner. When the negotiations have been completed and a plan of arrange111ent arrived at, and 

when the creditors have voted on it- technical and procedural compliance with the Act aside - the plan should be sanctioned 

if it is "fair and reasonable". 

31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that company. What is 

"fair and reasonable", then, 1nust be addressed in the context of the ilnpact of the plan on the creditors and the various classes 

of creditors, in the context of their response to the plan, and with a view to the purpose of the CCAA. 

32 On the appeal in Re Northland Properties Ltd., supra, at p. 201, Chief Justice McEachern 1nade the following co1n1nent 

in this regard: 

... there can be no doubt about the purpose of the C.C.A.A. It is to enable compron1ises to be n1ade for the co111n1on benefit 

of the creditors and of the con1pany, particularly to keep a company in financial difficulties alive and out of the hands of 

liquidators. To n1ake the Act \vorkable, it is often necessary to pennit a requisite 1najority of each class to bind the 1ninority 

to the tenns of the plan, but the plan n1ust be fair and reasonable. 

33 In Re Alaba111a, Ne\v Orleans, Texas & Pacific Junction Railivay Co., [1891] I Ch. at 231 (C.A.), a case involving a 

sche1ne and arrange1nent under the Joint Stock Co111pa11ies Arrange111enls Act, ! 870 [(U .K.), 33 & 34 Viet., c. I 04 ], Lord Justice 

Bo\vcn put it this way, at p. 243: 

No\v, I have no doubt at all that it \vould be i1nproper for the Court to allow an arrangen1ent to be forced on any class of 

creditors, if the arn1ngc1ncnt cannot reasonably be supposed by sensible business people to be for the benefit of that class 

as such, otherwise the sanction of the Court would be a sanction to what \vould be a sche1nc of confiscation. The object 
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of this section is not confiscation ... Its object is to enable co1npro111ises to be 1nadc \Vhich are for the con11non benefit of 

the creditors as creditors, or for the con1mon benefit of so1ne class of creditors as such. 

Again at p. 245: 

It is in 111y judgment desirable to call attention to this section, and to the extreme care which ought to be brought to bear 

upon the holding of meetings under it. It enables a compron1ise to be forced upon the outside creditors by a 1najority of 

the body, or upon a class of the outside creditors by a majority of that class. 

34 Is the Final Plan presented here by the 0 & Y Applicants 11fair and reasonable"? 

35 I have reviewed the Plan, including the provisions relating to each of the Classes of Creditors. I believe I have an 

understanding of its nature and purport, of what it is endeavouring to acco1nplish, and of how it proposes this be done. To 

describe the Plan as detailed, technical, enonnously complex and all-encompassing, would be to understate the proposition. 

This is, after all, we are told, the largest corporate restructuring in Canadian-ifnot, worldwide- corporate history. It would 

be folly for n1e to suggest that I con1prehend the intricacies of the Plan in all of its minutiae and in all of its business, tax and 

corporate i1nplications. Fortunately, it is unnecessary for me to have that depth of understanding. I 1nust only be satisfied that 

the Plan is fair and reasonable in the sense that it is feasible and that it fairly balances the interests of all of the creditors, the 

company and its shareholders. 

36 One i111portant measure of whether a Plan is fair and reasonable is the parties1 approval of the Plan, and the degree to 

which approval has been given. 

37 As other courts have done, I observe that it is not my function to second guess the business people with respect to 

the "business" aspects of the Plan, descending into the negotiating arena and substituting my own view of what is a fair and 

reasonable co1npromise or arrangement for that of the business judgment of the participants. The parties then1selves know best 

what is in their interests in those areas. 

38 This point has been made in numerous authorities, of which I note the following: Re Northland Properties ltd. (1988), 73 

C.B.R. (N.S.) 175, at p. 184 (B.C.S.C.), affirmed (1989), 73 C.B.R. (N.S.) 195, at p. 205 (B.C.C.A.); Re Langley's Ltd., [1938] 

O.R. 123 (C.A.), at p. 129; Re Keddy Motor Inns ltd. (1992), 13 C.B.R. (3d) 245; Ecole Internationale de Haute Esthetique 

Edith Serei Inc. (Receiver of) c. Edith Serei Internationale (1987) Inc. (1989), 78 C.B.R. (N.S.) 36 (C.S. Que.). 

39 In Re Keddy Motors Inns Ltd., supra, the Nova Scotia Court of Appeal spoke of"a very heavy burden" on parties seeking 

to show that a Plan is not fair and reasonable, involving "matters of substance", when the Plan has been approved by the requisite 

majority of creditors (sec pp. 257-258). Freeman J.A. stated at p. 258: 

The Act clearly conte111plates rough-and-tu1nble negotiations between debtor co1npanies desperately seeking a chance to 

survive and creditors willing to keep then1 afloat, but on the best tenns they can get. What the creditors and the co1npany 

1nust live with is a plan of their own design, not the creation ofa court. The coures role is to ensure that creditors who are 

bound Ull\Villingly under the Act are not n1ade victin1s of the 1najority and forced to accept tcrn1s that arc unconscionable. 

40 In Ecole /11/ernaliona/e, supra at p. 38, Dugas J. spoke of the need for "serious grounds" to be advanced in order to justify 

the court in refusing to approve a proposal, where creditors have accepted it, unless the proposal is unethical. 

4 I ln this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction n1otion, the final Plan is "the 

cul1nination of several 111onths of intense negotiations and discussions between the applicants and their creditors, [reflects] 

significant input of virtually all of the classes of creditors and [is] the product of wide-ranging consultations, give and take 

and con1pro1nisc on the part of the participants in the negotiating and bargaining process." The body of creditors, 1noreovcr, 

Mr. Kennedy notes, "consists a\n1ost entirely of sophisticated financial institutions represented by experienced legal counsel" 

\Vho are, in n1any cases, "1nen1bcrs of creditors' co1nn1ittees constituted pursuant to the a1nended order of n1ay 14, 1992." Each 

creditors' con11nittec had the benefit of independent and experienced legal counsel. 
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42 With the exception of the 8 classes of creditors that did not vote to accept the Plan, the Plan 1nct with the overwheln1ing 

approval of the secured creditors and the unsecured creditors of the Applicants. This level of approval is son1ething the court 

1nust acknowledge with some deference. 

43 Those secured creditors who have approved the Plan retain their rights to realize upon their security at virtually any tiine, 

subject to certain requirements regarding notice. In the meantime, they are to receive interest on their outstanding indebtedness, 

either at the original contract rate or at some other negotiated rate, and the payment of principal is postponed for a period of 

5 years. 

44 The clain1s of creditors - in this case, secured creditors - who did not approve the Plan are specifically treated under 

the Plan as 11unaffected claims" i.e. claims not compromised or bound by the provisions of the Plan. Section 6.2(C) of the Final 

Plan states that the applicants may apply to the court for a sanction Order which sanctions the Plan only insofar as it affects 

the classes which have agreed to the Plan. 

45 The clain1s of unsecured creditors under the Plan are postponed for 5 years, with interest to accrue at the relevant contract 

rate. There is a provision for the administrator to calculate, at least annually, an amount out of OYDL's cash on hand which 

1nay be made available for pay1nent to the unsecured creditors, if such an a1nount exists, and if the court approves its payn1ent 

to the unsecured creditors. The unsecured creditors are given so1ne control over the transfer of real estate to 0 & Y Properties, 

and, at the end of the Plan period, are given the right, if they wish, to convert their debt to stock. 

46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against the potential of 

recovering son1ething ifO & Y is able to turn things around, the unsecured creditors at least have the hope of gaining so1nething 

ifthe Applicants are able to become the "self-sustaining and viable corporation" which Mr. Kennedy predicts they will become 

"in accordance with the tenns of the Plan.11 

47 Speaking as co-chair of the Unsecured Creditors' Committee at the 1neeting of that Class of Creditors,. Mr. Ed Lundy 

inade the following remarks: 

Firstly, let us apologize for the lengthy delays in today's proceedings. It was truly felt necessary for the creditors of this 

Com1nittee to have a full understanding of the changes and implications made because there were a nu1nber of changes 

over this past weekend, plus today, and we wanted to be in a position to give a general overview observation to the Plan. 

The Com1nittee has retained accounting and legal professionals in Canada and the United States. The Co-Chairs, as well 

as institutions serving on the Plan and U.S. Subcommittees with the assistance of the Con1mittee1s professionals have 

worked for the past seven to eight months evaluating the financial, econo1nic and legal issues affecting the Plan for the 

unsecured creditors. 

In addition, the Co1n1nittee and its Subco1n1nittees have met frequently during the CCAA proceedings to discuss these 

issues. Unfortunately, the assets ofOYDL are such that their ultin1ate values cannot be predicted in the short tenn. As a 

result, the recovery, if any, by the unsecured creditors cannot now be predicted. 

The alternative to approval of the CCAA Plan of arrangen1ent appears to be a bankruptcy. The CCAA Plan of 

arrange1nent has certain advantages and disadvantages over bankruptcy. These 1natters have been carefully considered by 

the Con11nittee. 

After such consideration, the n1en1bers have indicated their intentions as follows ... 

Twelve 1ne1nbers of the Con1111ittee have today indicated they will vote in favour of the Plan. No 111en1bcrs have indicated 

they will vote against the Plan. One 111en1ber declined to indicate to the co1nn1ittec 111en1bcrs ho\v they \Vishcd to vote 

today. One 111cn1ber ofthc Plan was absent. Thank you. 
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48 After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final Plan was approved by 
83 creditors, representing 93.26% of the creditors represented and voting at the n1eeting and 93.37% in value of the Clain1s 

represented and voting at the 1neeting. 

49 As for the 0 & Y Applicants, the impact of the Plan is to place OYDL in the position of property manager of the various 

projects, in effect for the creditors, during the Plan period. OYDL will receive income in the forn1 of manage1nent fees for these 

services, a fact which gives some econon1ic feasibility to the expectation that the company will be able to service its debt under 

the Plan. Should the econo1ny i1nprove and the creditors not realize upon their security, it may be that at the end of the period 

there will be some equity in the properties for the newly incorporated 0 & Y Properties and an opportunity for the shareholders 

to salvage so1nething from the wrenching disembodin1ent of their once shining real estate en1pire. 

50 In keeping with an exercise of weighing the equities and balancing the prejudices, another 1neasure of what is 11 fair and 

reasonable" is the extent to which the proposed Plan treats creditors equally in their opportunities to recover, consistent with 

their security rights, and whether it does so in as non-intrusive and as non-prejudicial a n1anner as possible. 

51 J an1 satisfied that the Final Plan treats creditors evenly and fairly. With the '1drop out" clause entitling secured creditors 

to realize upon their security, should they deem it advisable at any ti1ne, all parties see1n to be entitled to receive at least what 

they would receive out of a liquidation, i.e. as much as they would have received had there not been a reorganization: See Re 

NsC Diesel Power Inc. (1990), 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more. 

52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the least inconsiderable of 

these, forexan1ple, is the proposed GW reorganization and conte1nplated arrange1nent under the OBCA. These further steps and 

proceedings, which lie in the fuh1re, may well themselves raise significant issues that have to be resolved between the parties 

or, failing their ability to resolve them, by the Court. I do not see this prospect as so1nething which takes away fro1n the fairness 

or reasonableness of the Plan but rather as part of grist for the implementation 1nill. 

53 For all of the foregoing reasons, I find the Final Plan put forward to be "fair and reasonable". 

54 Before sanction can be given to the Plan, however, there is one more hurdle which 1nust be overco1ne. It has to do with 

the legal question of whether there 1nust be unanimity amongst the classes of creditors in approving the Plan before the court 

is e111powered to give its sanction to the Plan. 

Lack of 1111a11i111ity a111011gst the classes of creditors 

55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of the 35 classes that 

voted, 27 voted in favour (overwheln1ingly, it might be added, both in tern1s of nun1bers and percentage of value in each class). 

Jn 8 of the classes, however, the vote was either against acceptance of the Plan or the Plan did not con1n1and sufficient support 

in terms of nun1bers of creditors and/or percentage of value of claiins to n1eet the 50%/75% test of section 6. 

56 The classes of creditors who voted against acceptance of the Plan arc in each case con1prised of secured creditors who 

hold their security against a single project asset or, in the case of the Carena clain1s, against a single group of shares. Those 

who voted "no" arc the following: 

Class 2 - First Canadian Place Lenders 

Class 8- Fifth Avenue Place Bondholders 

Class I 0 - A111oco Centre Lenders 

Class l 3 - L'Esplanade Laurier Bondholders 

Class 20 - Star Top Road Lenders 
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Class 21 - Yonge-Sheppard Centre Lenders 

Class 29 - Carena Lenders 

Class 33a - Bank of Nova Scotia Other Secured Creditors 

57 While section 6 of the CCAA makes the mathe1natics of the approval process clear - the Plan 1nust be approved by at 

least 50% of the creditors of a particular class representing at least 75% of the dollar value of the clain1s in that class - it is 

not entirely clear as to whether the Plan n1ust be approved by every class of creditors before it can be sanctioned by the court. 

The language of the section, it will be recalled, is as follows: 

6. Where a 1najority in nu1nber representing three-fourths in value of the creditors, or class of creditors ... agree to any 

compromise or arrangen1ent ... the compromise or arrangement 1nay be sanctioned by the court. (Emphasis added) 

58 What does "a majority ... of the ... class of creditors" n1ean? Presu1nably it 1nust refer to n1ore than one group or class 

of creditors, otherwise there would be no need to differentiate between "creditors 11 and "class of creditors11
• But is the 1najority 

of the "class of creditors" confined to a 1najority within an individual class, or does it refer 111ore broadly to a 111ajority within 

each and every "class", as the sense and purpose of the Act 111ight suggest? 

59 This issue of 11unanimity11 of class approval has caused n1e son1c concern, because, of course, the Final Plan before n1e has 

not received that sort of blessing. Its sanctioning, however, is being sought by the Applicants, is supported by all of the classes 

of creditors approving, and is not opposed by any of the classes of creditors which did not approve. 

60 At least one authority has stated that strict compliance with the provisions of the CCAA respecting the vote is a prerequisite 

to the court having jurisdiction to sanction a plan: See Re Keddy Motor Inns Ltd., supra, at p. 20. Accepting that such is the 

case, I must therefore be satisfied that unanimity a111ongst the classes is not a requirement of the Act before the court's sanction 

can be given to the Final Plan. 

61 In assessing this question, it is helpful to re111e111ber, I think, that the CCAA is remedial and that it "must be given a wide 

and liberal construction so as to enable it to effectively serve this ... purpose": Elan Corp. v. Co1niskey, supra, per Doherty J.A., 

at p. 307. Speaking for the majority in that case as well, Finlayson J.A. (Krever J.A., concurring) put it this way, at p. 297: 

It is well established that the CCAA is intended to provide a structured environ1nent for the negotiation of co1npromises 

between a debtor co1npany and its creditors for the benefit of both. Such a resolution can have significant benefits for 

the company, its shareholders and en1ployees. For this reason the debtor companies ... are entitled to a broad and liberal 

interpretation of the jurisdiction of the cou11 under the CCAA. 

62 Approaching the interpretation of the unclear language of section 6 of the Act fro111 this perspective, then, one n1ust have 

regard to the purpose and object of the legislation and to the wording of the section within the rubric of the Act as a whole. 

Section 6 is not to be construed in isolation. 

63 Two earlier provisions of the CCAA set the context in \Vhich the creditors' n1eetings which are the subject of section 

6 occur. Sections 4 and 5 state that where a con1pron1isc or an arrangcn1cnt is proposed between a debtor company and its 

unsecured creditors (s. 4) or its secured creditors (s. 5), the court 111ay order a 1neeting of the creditors to be held. The fonnat of 

each section is the sa111e. I reproduce the pertinent portions ofs. 5 here only, for the sake of brevity. It states: 

5. Where a con1pro1nisc or an arrange111ent is proposed between a debtor con1pany and its secured creditors or any class 

of then1, the court 1nay, on the application in a sun1nu1ry \Vay of the con1pany or of any such creditor ... order a 1neeting 

of the creditors or class of creditors ... (E1nphasis added) 
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64 It see1ns that the con1pron1ise or arrangement conte111plated is one with the secured creditors (as a whole) or any class 

- as opposed to all classes - of then1. A logical extension of this analysis is that, other circu1nstances being appropriate, the 

plan which the cout1 is asked to approve 1nay be one involving son1e, but not all, of the classes of creditors. 

65 Surprisingly, there seen1s to be a paucity of authority on the question of whether a plan must be approved by the requisite 

majorities in all classes before the court can grant its sanction. Only two cases of which I am aware touch on the issue at all, 

and neither of these is directly on point. 

66 In Re Wellington Building Corp., [1934] O.R. 653 (S.C.), Mr. Justice Kingstone dealt with a situation in which the 

creditors had been divided, for voting purposes, into secured and unsecured creditors, but there had been no further division 

a1nongst the secured creditors who were co1nprised of first 1nortgage bondholders, second, third and fourth mortgagees, and 

lienholders. Kingstone J. refused to sanction the plan because it would have been 11 unfair" to the bondholders to have done so 

(p. 661 ). At p. 660, he stated: 

I think, while one 1neeting 1nay have been sufficient under the Act for the purpose of having all the classes of secured 

creditors su1nrnoned, it was necessary under the Act that they should vote in classes and that three-fourths of the value of 

each class should be obtained in support of the scheme before the Court could or should approve of it. (Emphasis added) 

67 This state1nent suggests that unaniinity an1ongst the classes of creditors in approving the plan is a requirement under the 

CCAA. Kingstone J. went on to explain his reasons as follows (p. 600): 

Particularly is this the case where the holders of the senior securities1 (in this case the bondholders') rights are seriously 

affected by the proposal, as they are deprived of the arrears of interest on their bonds if the proposal is carried through. 

It was never the intention under the act, I a1n convinced, to deprive creditors in the position of these bondholders of their 

right to approve as a class by the necessary 1najority of a sche1ne propounded by the company; otherwise this would pennit 

the holders of junior securities to put through a sche1ne inimical to this class and a1nounting to confiscation of the vested 

interest of the bondholders. 

68 Thus, the plan in Re Wellington Building Co1p. went unsanctioned, both because the bondholders had unfairly been 

deprived of their right to vote on the plan as a class and because they would have been unfairly deprived of their rights by the 

in1position of what an1ounted to a confiscation ofthcir vested interests as bondholders. 

69 On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of unanimity in Mu/tidev bn1nobi/ia 

Inc. v. Societe Anonyme Just Invest (1988), 70 C.B.R. (N.S.) 91 (C.S. Que.). There, the arrangement had been accepted by all 

creditors except one secured creditor, SociCte Anonyn1c Just Invest. The con1pany presented an a1nended arrangement which 

called for pay1nent of the objecting creditor in full. The other creditors were aware that Just Invest was to receive this treat1nent. 

Just Invest, nonetheless, continued to object. Thus, three of eight classes of creditors were in favour of the plan; one, Bank of 

Montreal was unconce111ed because it had struck a separated agrcen1ent; and three classes of which Just Invest was a nien1ber, 

opposed. 

70 The Quebec Superior Court felt that it would be contra1y to the objectives of the CCAA to pennit a secured creditor who 

was to be paid in full to upset an arrange111cnt \Vhich had been accepted by other creditors. Parent J. was of the view that the 

Act would not pern1it the Court to ratify an arrange111ent which had been refused by a class or classes of creditors (Just Invest), 

thereby binding the objecting creditor to son1clhing that it had not accepted. He concluded, however, that the arrangcn1ent 

could be approved as regards the other creditors ivho voted i11j{1vour of the Plan. The other creditors were cognizant of the 

arrangcn1cnt whereby Just Invest was to be fully rei111burscd for its clain1s, as I have indicated, and there was no objection to 

that a111ongst the classes that voted in favour of the Plan. 

71 While it n1ight be said that Multidev. supra, supports the proposition that a Plan will not be ratified if a class of creditors 

opposes, the decision is also consistent \Vith the carving out of that portion of the Plan \Vhich conce111s the objecting creditor 
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and the sanctioning of the balance of the Plan, where there was no prejudice to the objecting creditor in doing so. To n1y 1nind, 

such an approach is analogous to that found in the Final Plan of the 0 & Y applicants which I am being asked to sanction. 

72 I think it relatively clear that a court would not sanction a plan if the effect of doing so were to i1npose it upon a class, or 

classes, of creditors who rejected it and to bind then1 by it. Such a sanction would be tanta1nount to the kind of unfair confiscation 

which the authorities unani1nously indicate is not the purpose of the legislation. That, however, is not what is proposed here. 

73 By the terms of the Final Plan itself, the claiins of creditors who reject the Plan are to be treated as "unaffected claims" not 

bound by its provisions. In addition, secured creditors are entitled to exercise their realization rights either i1nmediately upon 

the 11 consummation date" (March 15, 1993) or thereafter, on notice. In short, even if they approve the Plan, secured creditors 

have the right to drop out at any ti1ne. Everyone participating in the negotiation of the Plan and voting on it, knew of this feature. 

There is little difference, and little different affect on those approving the Plan, it seems to me, if certain of the secured creditors 

drop out in advance by si1nply refusing to approve the Plan in the first place. Moreover, there is no prejudice to the eight classes 

of creditors which have not approved the Plan, because nothing is being imposed upon them which they have not ac cepted 

and none of their rights are being "confiscated". 

74 From this perspective it could be said that the parties are 111erely being held to - or allowed to follow- their contractual 

arrangen1ent. There is, indeed, authority to suggest that a Plan of co1npromise or arrangen1ent is sin1ply a contract between the 

debtor and its creditors, sanctioned by the court, and that the parties should be entitled to put anything into such a Plan that could 

be lawfully incorporated into any contract: Sec Re Canadian Vinyl Industries Inc. (1978), 29 C.B.R. (N.S.) 12 (C.S. Que.), at 

p. 18; L.W. Houlden & C.H. Morawetz, Bankruptcy law of Canada, vol. I (Toronto: Carswell, 1984) pp. E-6 and E-7. 

75 In the end, the question of detennining whether a plan 111ay be sanctioned when there has not been unanimity of approval 

amongst the classes of creditors bccon1es one of asking whether there is any unfairness to the creditors who have not approved 

it, in doing so. Where, as here, the creditors classes which have not voted to accept the Final Plan will not be bound by the Plan 

as sanctioned, and are free to exercise their full rights as secured creditors against the security they hold, there is nothing unfair 

in sanctioning the Final Plan without unani1nity, in 1ny view. 

76 I am prepared to do so. 

77 A draft Order, revised as of late this 111orning, has been presented for approval. It is correct to assu1ne, I have no hesitation 

in thinking, that each and every paragraph and subparagraph, and each and every word, comma, semi-colon, and capital letter 

has been vigilantly exa1nined by the creditors and a battalion of advisors. I have been told by virtually every counsel who rose 

to make submissions, that the draft as is exists represents a very 11 fragile consensus", and I have no doubt that such is the case. 

It's wording, however, has not received the blessing of three of the classes of project lenders who voted against the Final Plan 

- The First Canadian Place, Fifth A venue Place and L1Esplanade Lauri er Bondholders. 

78 Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful 1nanner to which we have 

beco111c accusto1ned in these proceedings. His sub111ission, put too briefly to give it the justice it deserves, is that the Plan does 

not and cannot bind those classes of creditors who have voted "no 11
, and that the language of the sanctioning Order should state 

this clearly and in a positive way. Paragraph 9 of his Factu111 states the argu111ent succinctly. It says: 

9. It is sub111itted that if the Court chooses to sanction the Plan currently before it, it is incu111bent on the Court to 111akc 

clear in its Order that the Plan and the other provisions of the proposed Sanction Order apply to and are binding upon only 

the co111pany, its creditors in respect of clain1s in classes which have approved the Plan, and trustees for such creditors. 

79 The basis for the concern of these "No" creditors is set out in the next paragraph of the Factun1, which states: 

I 0. This clarification in the proposed Sanction Order is required not only to ensure that the Order is only binding on the 

parties to the co111pro1nises but also to clarify that if a creditor has 1nultiple clain1s against the con1pany and only son1e 

fall within approved classes, then the Sanction Order only affects those clailns and is not binding upon and has no etfect 

upon the balance of that creditor's clain1s or rights. 

------------- --···-······-·-
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80 The provision in the proposed draft Order which is the n1ost contentious is paragraph 4 thereof, which states: 

4. THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is hereby sanctioned and approved and will 

be binding on and will enure to the benefit of the Applicants and the Creditors holding Clain1s in Classes referred to in 

paragraph 2 of this Order in their capacities as such Creditors. 

81 Mr. Barrack seeks to have a single, but much debated word - 11 only11 
- inserted in the second line of that paragraph 

after the word 11 will", so that it would read "and will only be binding on .... the Applicants and the Creditors Holding Clain1s in 

Classes 11 [which have approved the Plan]. On this sin1ple, single, word, apparently, the razor-thin nature of the fragile consensus 

an1ongst the remaining creditors will shatter. 

82 In the alternative, Mr. Barrack asks that para. 4 of the draft be a1nended and an additional paragraph added as follows: 

35. It is sub1nitted that to reflect properly the Court's jurisdiction, paragraph 4 of the proposed Sanction Order should be 

amended to state: 

4. This Court Orders that the Plan be and is hereby sanctioned and approved and is binding only upon the Applicants listed 

in Schedule A to this Order, creditors in respect of the clailns in those classes listed in paragraph 2 hereof, and any trustee 

for any such class of creditors. 

36. It is also sub111itted that an additional paragraph should be added if any provisions of the proposed Sanction Order are 

granted beyond paragraph 4 thereof as follows: 

This Court Orders that, except for clahns falling within classes listed in paragraph 2 hereof, no claims or rights of any 

sort of any person shall be adversely affected in any way by the provisions of the Plan, this Order or any other Order 

previously n1ade in these proceedings. 

83 These suggestions are vigorously opposed by the Applicants and most of the other creditors. Acknowledging that the 

Final Plan does not bind those creditors who did not accept it, they submit that no change in the wording of the proposed Order 

is necessary in order to provided those creditors with the protection to which they say they are entitled. In any event, they argue, 

such disputes, should they arise, relate to the interpretation of the Plan, not to its sanctioning, and should only be dealt with in 

the context in which they subsequently arise - if arise they do. 

84 The difficulty is that there may or 1nay not be a difference between the order 11binding11 creditors and "affecting" creditors. 

The Final Plan is one that has specific features for specific classes of creditors, and as well some co1nn1on or generic features 

which cut across classes. This is the inevitable result ofa Plan which is negotiated in the crucible of such an in11nense corporate 

re-structuring. It may be, or it 1nay not be, that the objecting Project Lenders who voted 11no11 find thc1nselvcs "affected" or 

touched in son1e fashion, at so1ne future tin1e by so1ne aspect of the Plan. With a re-organization and corporate re-structuring 

of this di111ension it 111ay sin1ply not be realistic to expect that the world of the secured creditor, which becainc not-so-perfect 

with the onslaught of the Applicants' financial difficulties, and even less so with the con11nence1nent of the CCAA proceedings, 

will ever be perfect again. 

85 I do, however, agree \Vith the thrust of Mr. Barrack1s subn1issions that the Sanction Order and the Plan can be binding 

only upon the Applicants and the creditors of the Applicants in respect ofclai111s in classes which have approved the Plan, and 

trustees for such creditors. That is, in effect, what the Final Plan itself provides for when, in section 6.2(C), it stipulates that, 

where classes of creditors do not agree to the Plan, 

(i) the Applicants shall treat such Class ofClai1ns to be an Unaffected Class ofClai1ns; and, 

(ii) the Applicants shall apply to the Court "for a Sanction Order \Vhich sanctions the Plan only insojOr as it aj.fi!cts the 

Classes 1vhich have agreed to rhe Plan. 
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86 The Final Plan before n1e is therefore sanctioned on that basis. I do not propose to 111ake any additional changes to the draft 
Order as presently presented. In the end, I accept the position, so aptly put by Ms. Caron, that the price of an overabundance of 

caution in changing the wording 1nay be to destroy the intricate balance amongst the creditors which is presently in place. 

87 In tern1s of the court's jurisdiction, section 6 directs n1e to sanction the Order, if the circumstances are appropriate, and 

enacts that, once I have done so, the Order 11is binding ... on all the creditors or the class of creditors, as the case 1nay be, and 

on any trustee for any such class of creditors ... and on the con1pany". As I see it, that is exactly what the draft Order presented 

to me does. 

88 Accordingly, an order will go in tenns of the draft Order marked "revised Feb. 5, 1993", with the agreed an1end1nents 

noted thereon, and on which I have placed 1ny fiat. 

89 These reasons were delivered orally at the conclusion of the sanctioning Hearing which took place on February I and 

February 5, 1993. They are released in written forn1 today. 
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le plan d'arrangc111ent. 

l"able of A.uthorities 

Cases considered by C!ti111e111 Gascon, J.S.C.: 

AbitibiB01ra1er Inc.. Re (2009). 2009 QCCS 6459, 2009 CarswellQue 14194 (C.S. Que.)- referred to 

ATB Fi11a11cial v. 1\4efca(fi.! c.Q lv/a11.!ljield Alternalive Invesllnents II Co17;. (2008), 2008 ONCA 587, 2008 Cars\vcllOnt 
4811, (sub 110111. 1\1etca(f'e c.Q !i1an.!ljield Alternative Inves//nents II Co17; .. Re) 240 0.A.C. 245, (sub no111. Metcalj'e & 

l//e5tl r;;.·;1Next, CANADA Cop;'rrg1-,\ ~.;·Thomson Reuters Cnnada Lirnited 01· its l1censors [excruc!ing individual court docuri1cn!s). All ri9!1ts resen:cd. 7 



AbitibiBowater Inc., Re, 2010 QCCS 4450, 2010 CarswellQue 10118 

2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80 ... 

Man::ijield Alternative !11ves/111ents II Co1p., Re) 296 D.L.R. (4th) 135, (sub non1. Metcalje & Mansfield Alternative 

Investments II Co1p .. Re) 92 0.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.)- referred to 

Cable Satisfaction International Inc. v. Richter & Associes inc. (2004), 2004 Carswell Que 810, 48 C.B.R. (4th) 205 
(C.S. Que.)- referred to 

Char/es-Auguste Fortier inc., Re (2008), 2008 CarswellQue 11376, 2008 QCCS 5388 (C.S. Que.)- referred to 

Doman Industries ltd., Re (2003), 2003 BCSC 375, 2003 CarswellBC 552, 41 C.B.R. (4th) 42 (B.C. S.C. [In 
Cha1nbers])- referred to 

Hy Bloom inc. c. Banque Nationale du Canada (2010), 66 C.B.R. (5th) 294, 2010 QCCS 737, 2010 CarswellQue 
1714, 20 I 0 CarswellQue 11740, [201 OJ R.J.Q. 912 (C.S. Que.)- referred to 

Laidlaw, Re (2003), 39 C.B.R. (4th) 239, 2003 CarswellOnt 787 (Ont. S.C.J.)- referred to 

MEI Computer Technology Group Inc., Re (2005), 2005 CarswellQue 13408 (C.S. Que.)- referred to 

Nort/Jland Properties ltd., Re ( 1988), 73 C.B.R. (N.S.) 175, 1988 CarswellBC 558 (B.C. S.C.) - referred to 

Northland Properties Ltd., Re ( 1989), (sub no1n. Northland Properties Ltd. v. Excelsior Lif'e Insurance Co. oj'Canada) 

73 C.B.R. (N.S.) 195, (sub nom. Northland Properties ltd. v. Excelsior life Insurance Co. of Canada) [1989J 3 
W.W.R. 363, (sub nom. Northland Properties ltd. v. Excelsior life Insurance Co. of Canada) 34 B.C.L.R. (2d) 122, 
1989 CarswcllBC 334 (B.C. C.A.) - referred to 

Olympia & York Developments ltd. v. Royal Trust Co. (I 993), 17 C.B.R. (3d) I, (sub nom. Olympia & York 

Developments ltd.. Re) 12 O.R. (3d) 500, 1993 Carswell Ont 182 (Ont. Gen. Div.)- referred to 

PSINET ltd.. Re (2002), 33 C.B.R. (4th) 284, 2002 CarswcllOnt 1261 (Ont. S.C.J. [Commercial List])- referred to 

Raymorlndustries inc .. Re (20 I 0), 66 C.B.R. (5th) 202, 2010 CarswellQue 9092, 2010 QCCS 376, 2010 CarswellQue 
892, [20 I OJ R.J.Q. 608 (C.S. Que.)- referred to 

Sammi Atlas Inc .. Re (1998), 1998 CarswellOnt 1145, 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List])­

rcferrcd to 

T Eaton Co .. Re ( 1999), 1999 Carswell Ont 4661, 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List])- referred to 

TQS inc .. Re (2008). 2008 CarswcllQuc 5282, 2008 QCCS 2448 (C.S. Que.)- referred to 

UnifiJrel inc.. lie (2003), 43 C.B.R. (4th) 254, 2003 CarswcllQuc 3404 (C.S. Que.)- referred to 

Statutes considered: 

Bankruptty Code. 11 U.S.C. 
Chapter I I - referred to 

Canada Business C(nporations Ac!, R.S.C. 1985, c. C-44 

--------------·----------------
Vb:s1J,·1·:1Next. CANADA Copt·r,gld ~.:' T1io1nson Reuters Ca11<ida l..1rn!ted or its liconsors {(;1xcluding individuti! courl docwnonlsl. All riql1t·; reso:~rvod. 3 



AbitibiBowater Inc., Re, 2010 QCCS 4450, 2010 CarswellQue 10118 

2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80 ... 

s. 191 - considered 

s. 24 I - referred to 

Co111panies' Creditors Arrange111ent Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 6 - considered 

s. 9 - referred to 

s. I 0 - referred to 

Col)Jorations Tax Act, R.S.0. I 990, e. C.40 

s. l 07 - referred to 

Excise Tax Act, R.S.C. 1985, e. E-15 

s. 270 [en. I 990, e. 45, s. I 2( I)] - referred to 

Income Tax Act, R.S.C. I 985, e. I (5th Supp.) 

s. l 59 - referred to 

Ministi!re du Revenu, Loi sur le, L.R.Q., c. M-31 

art. 14 - referred to 

Retail Sales Tax Act, R.S.O. I 990, e. R.3 I 

s. 22 - referred to 

Taxation Act. 2007, S.O. 2007, e. I I, Sehed. A 

s. I 17 - referred to 

MOTION by debtor con1pany seeking Court's approval of plan ofarrangen1ent. 

C!chuent Gascon, .J.S. C.: 

Introduction 

This judg111cnt dc<ils \Vith the sanction and approval of a plan of arrangen1ent under the CCAA 1 . The sole issue to resolve 
is the fair and reasonable character of the plan. While the debtor co1npany, the 111onitor and an ovcnvheln1ing 1najority of 

stnkeholders strongly support this sanction and approval, three dissenting voices raise li1nited objections. The Court provides 

these re<1sons in support of the Sanction Order it considers appropriate and justified to issue under the circun1stances. 

The Relevant Background 

2 On April 17, 2009 [2009 CarsweJJQuc 14194 (C.S. Que.)], the Com1 issued an Initial Order pursuant to the CCAA with 

respect to the Abitibi Petitioners (listed in Schedule A), the Bowater Petitioners (listed in Schedule B) and the Pnrtnerships 

(listed in Schedule C). 

3 On the day before, April 16, 2009, AbitibiBowater Inc., Bowater Inc. and certain of their U.S. and Canadian Subsidiaries 

(the "U.S. Debtors") had, si1nilarly, filed Voluntary Petitions for Relief under Chapter l l of the U.S. Bankruptcy Code. 
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4 Since the Initial Order, the Abitibi Petitioners, the Bowater Petitioners and the Partnerships (collectively, "A bitibi") have, 

under the protection of the Court, undertaken a huge and complex restructuring of their insolvent business. 

5 The restructuring of Abitibi's i1nposing debt of several billion dollars was a cross-border undertaking that affected tens of 

thousands of stakeholders, fron1 e1nployees, pensioners, suppliers, unions, creditors and lenders to govern111ent authorities. 

6 The process has required huge efforts on the part of many, including iJnportant sacrifices fro1n n1ost of the stakeholders 

involved. To nmne just a few, these restructuring efforts have included the closure of certain facilities, the sale of assets, contracts 

repudiations, the renegotiation of collective agreements and several costs saving initiatives 2 . 

7 In a span of less than 18 1nonths, n1ore than 740 entries have been docketed in the Court record that now con1prises in 

excess of 12 boxes of docun1ents. The Court has, so far, rendered over 100 different judgn1ents and orders. The Stay Period has 

been extended seven tiJnes. It presently expires on Septe1nber 30, 2010. 

8 Abitibi is now nearing emergence from this CCAA restructuring process. 

9 Jn May 20 I 0, after an extensive review of the available alternatives, and pursuant to lengthy negotiations and consultations 

with creditors' groups, regulators and stakeholders, Abitibi filed its Plan of Reorganization and Co1npro1nise in the CCAA 

restructuring process (the "CCAA Plan 3 ").A joint Plan ofReorganization was also filed at the saine tin1e in the U.S. Bankruptcy 

Court process (the "U.S. Plan"). 

I 0 In essence, the Plans provided for the pay1nent in full, on the hnplen1entation Date and consu1n1nation of the U.S. Plan, 

of all of Abitibi's and U.S. Debtors' secured debt obligations. 

11 As for their unsecured debt obligations, save for few exceptions, the Plans conte1nplated their conversion to equity of the 

post e1nergencc reorganized Abitibi. If the Plans are imple1nented, the net value would likely translate into a recovery under 

the CCAA Plan corresponding to the following approxiinate rates for the various Affected Unsecured Creditors Classes: 

(a) 3.4% for the ACI Affected Unsecured Creditor Class; 

(b) 17.1 % for the ACCC Affected Unsecured Creditor Class; 

(c) 4.2% for the Saguenay Forest Products Affected Unsecured Creditor Class; 

(d) 36.5% for the BCFPI Affected Unsecured Creditor Class; 

( e) 20.8% for the Bowater Maritin1es Affected Unsecured Creditor Class; and 

(t) 43% for the ACNSI Affected Unsecured Creditor Class. 

12 \Vi th respect to the ren1'1ining Petitioners, the illustrative recoveries under the CCAA Plan \VOuld be nil, as these entities 

have no1ninal assets. 

13 As an alternative to this debt to equity s\vap, the basic structure of the CCAA Plan included as \Vell the possibility of 

s111aller unsecured creditors receiving a cash distribution of50% of the face an1ount of their Proven Clai111 if such \Vas less than 

56,073, or if they opted to reduce their clai111 to that a1nount. 

14 In short. the purpose of the CCAA Plan was to provide for a coordinated restructuring and co111pro111ise of Abitibi's debt 

obligations. \Vhile at the S'1n1e tiine reorganizing and si1nplifying its corporate and capit'11 structure. 

!5 On Scptcn1ber 14, 2010, Abitibi's Creditors' Meeting to vote on the CCAA Plan \V'1S convened, held and conducted. The 

resolution approving the CCAA Plan \Vas ovenvheln1ingly approved by the Affected Unsecured Creditors of Abitibi, save for 

the Creditors of one the twenty Classes involved, nan1ely, the BCFC Affected Unsecured Creditors Class. 
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16 Majorities well in excess of the statutorily required sin1ple majority in nu1nber and two-third 1najority in value of the 

Affected Unsecured Claiins held by the Affected Unsecured Creditors were attained. On a con1bined basis, the percentages 

were 97.07% in nu1nber and 93.47% in value. 

17 Of the 5,793 votes cast by creditors holding claims totalling some 8,9 billion dollars, over 8,3 billion dollars worth of 

clailns voted in favour of approving the CCAA Plan. 

The Motion 4 at Issue 

18 Today, as required by Section 6 of the CCAA, the Court is asked to sanction and approve the CCAA Plan. The effect of 

the Court's approval is to bind Abitibi and its Affected Unsecured Creditors to the tern1s of the CCAA Plan. 

19 The exercise of the Court1s authority to sanction a con1pron1ise or arrangc1ncnt under the CCAA is a 1natter of judicial 

discretion. In that exercise, the general requiren1ents to be 1net are well established. In su1n1nary, before doing so, the Court 

n1ust be satisfied that 5 : 

a) There has been strict con1pliance with all statutory requirements; 

b) Nothing has been done or purported to be done that was not authorized by the CCAA; and 

c) The Plan is fair and reasonable. 

20 Only the third condition is truly at stake here. Despite Abitibi 1s creditors' huge support of the fairness and the reasonableness 

of the CCAA Plan, seine dissenting voices have raised objections. 

21 They include: 

a) The BCFC Noteholders' Objection; 

b) The Contestations of the Provinces of Ontario and British Colun1bia; and 

c) The Contestation ofNPower Cogen Li1nited. 

22 For the reasons that follow, the Court is satisfied that the CCAA Plan is fair and reasonable. The Contestations of the 

Provinces of Ontario and British Colu1nbia and ofNPower Cogen Lilnited have now been satisfactorily resolved by adding to 

the Sanction Order sought li1nited 11 carve-out 11 provisions in that regard. As for the only other objection that ren1ains, na1nely 

that ofso1ne of the BCFC Noteholders, the Cou1i considers that it should be discarded. 

23 It is thus appropriate to i1nn1ediately approve the CCAA Plan and issue the Sanction Order sought, albeit with son1e n1inor 

111odifications to the wording of specific conclusions that the Court decn1s necessary. 

24 In the Court's view, it is in1portant to alJO\V Abitibi to niove fortll\vith tO\Vards e1ncrgcnce fron1 the CCAA restructuring 

process it undertook eighteen 1nonth ago. 

25 No one seriously disputes that there is risk associated \Vith delaying the sanction of the CCAA Plan. This risk includes 

the fact that part of the exit financing sought by Abitibi is dependent upon the capital niarkcts being receptive to the high yield 

notes or tcn11 debt being offered, in a context \vhcrc such 111arkets arc volatile. There is, undoubtedly, continuing uncertainty 

with respect to the strength of the ccono1nic recovery and the effect this could have on the financial n1arkets. 

26 Moreover, there are nu111erous arrangc1ncnts that Abitibi and their key stakeholders have agreed to or are in the 

process of settling that arc key to the successful i1nplc1ncntation of the CCAA Pinn, including collective bargaining agreen1ents 

with cn1ployees and pension funding arrangen1ents \Vi th regulators. Any undue delay with i1nplen1entation of the CCAA Plan 

increases the risk that these arrangen1ents niay require alterations or a1ncnd1nents. 
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27 Finally, at hearing, Mr. Robertson, the Chief Restructuring Officer, testified that the monthly cost of any delay in Abitibi's 

en1ergence fro1n this CCAA process is the neighbourhood of30 1nillion dollars. That includes the direct professional costs and 

financing costs of the restructuring itself, as well as the savings that the labour cost reductions and the exit financing negotiated 

by Abitibi will generate as of the Implen1entation Date. 

28 The Court cannot ignore this reality in dealing rapidly with the objections raised to the sanction and approval of the 

CCAA Plan. 

Analysis 

1. The Court's approval of the CCAA Plan 

29 As already indicated, the first and second general requiren1ents set out previously dealing with the statutory requirements 

and the absence of unauthorized conduct are not at issue. 

30 On the one hand, the Monitor has reached the conclusion that Abitibi is and has been in strict compliance with all statutory 

require1nents. Nobody suggests that this is not the case. 

31 On the other hand, all 1naterials filed and procedures taken by Abitibi were authorized by the CCAA and the orders of 

this Court. The nun1erous reports of the Monitor (well over sixty to date) 111ake no reference to any act or conduct by Abitibi 

that was not authorized by the CCAA; rather, the Monitor is of the view that Abitibi has not done or purported to do anything 

that was not authorized by the CCAA 6 . 

32 In fact, in connection with each request for an extension of the stay of proceedings, the Monitor has reported that 

Abitibi was acting in good faith and with due diligence. The Court has not n1ade any contrary finding during the course of 

these proceedings. 

33 Turning to the fairness and reasonableness of a CCAA Plan requircn1ent, its assessn1ent requires the Court to consider the 

relative degrees of prejudice that would flow fro1n granting or refusing the relief sought. To that end, in reviewing the fairness 

and reasonableness of a given plan, the Court docs not and should not require perfection 7 . 

34 Considering that a plan is, first and forc1nost, a con1pro1nise and arrangen1ent reached, between a debtor con1pany and its 

creditors, there is, indeed, a heavy onus on parties seeking to upset a plan where the required 1najorities have ovcrwhehningly 

supported it. Fro1n that standpoint, a court should not lightly second-guess the business decisions reached by the creditors as 

a body 8 . 

35 In that regard, courts in this count1y have held that the level of approval by the creditors is a significant factor in detennining 

whether a CCAA Plan is fair and reasonable 9 . 1-Iere, the 1najoritics in favour of the CCAA Plan, both in nun1bcr and in value, are 

very high. This indicates a significant and very strong support of the CCAA Plan by the Affected Unsecured Creditors of Abitibi. 

36 Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their approval of the CCAA Plan \VOtild 

be a reasonable decision. He reco1nn1ended that they approve the CCAA Plan then. In its Fifty-Eighth Report, the Monitor 

reaffinned its view that the CCAA Plan \Vas fair and reasonable. The reco111111endation \Vas for the Court to sanction and approve 

the CCAA Plan. 

37 In a 111atter such as this one, \Vhere the Monitor has \VOrked through out the restructuring with professionalisn1, objectivity 

and con1petence, such a recon1111cndation carries a lot of,vcight. 

38 The Court considers that the CCAA Plun represents u truly successful con1pron1isc and restructuring, fully in line \Vith the 

objectives of the CCAA. Despite its \Veakncsses and in1perfections, and notwithstanding the huge sucrifices and losses it in1poses 

upon nun1erous stakeholders, the CCAA Plan rc111ains a practical, reasonable and responsible solution to Abitibi's insolvency. 
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39 Its imple1nentation will preserve significant social and econon1ic benefits to the Canadian economy, including enabling 

about 11,900 en1ployees (as of March 3I,2010) to retain their c1nployment, and allowing hundreds of municipalities, suppliers 

and contractors in several regions of Ontario and Quebec to continue deriving benefits fro1n a stronger and n1ore co1npetitive 

iinportant player in the forest products industry. 

40 In addition, the business of Abitibi will continue to operate, pension plans will not be tern1inated, and the Affected 

Unsecured Creditors will receive distributions (including payn1cnt in full to sn1all creditors). 

41 Moreover, sin1ply no alternative to the CCAA Plan has been offered to the creditors of Abitibi. To the contrary, it appears 

obvious that in the event the Courtdocs not sanction the CCAA Plan, the considerable advantages that it creates will be 1nost 

likely lost, such that Abitibi may well be placed into bankruptcy. 

42 If that were to be the case, no one seriously disputes that nlost of the creditors would end up being in a more disadvantageous 

position than with the approval of the CCAA Plan. As outlined in the Monitor's 57th Report, the alternative scenario, a liquidation 

of Abitibi's business, will not prove to be as advantageous for its creditors, let alone its stakeholders as a whole. 

43 All in all, the econon1ic and business interests of those directly concerned with the end result have spoken vigorously 

pursuant to a well-conducted den1ocratic process. This is certainly not a case where the Court should override the express and 

strong wishes of the debtor con1pany and its creditors and the Monitor's objective analysis that supports it. 

44 Bearing these con1111cnts in n1ind, the Court notes as well that none of the objections raised support the conclusion that 

the CCAA Plan is unfair or unreasonable. 

2. The BCFC Noteholders' objections 

45 In the end, only Aurelius Capital Manage1nent LP and Contrarian Capital Manage1nent LLC (the "Noteho/ders") oppose 

the sanction of the CCAA Plan IO. 

46 These Noteholders, through their 111anagcd funds entities, hold about one-third ofso1ne six hundred 111illion US dollars of 

Unsecured Notes issued by Bowater Canada Finance Co1npany ("BCFC") and which are guaranteed by Bowater Incorporated. 

These notes arc BCFC's only 1naterial liabilities. 

47 BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel proceedings under Chapter 11 of the 

U.S. Bankruptcy Code. However, its creditors voted to reject the CCAA Plan: while 76.8% of the Class of Affected Unsecured 

Creditors ofBCFC approved the CCAA Plan in nu111bcr, only48% thereof voted in favour in dollar value. The required 1najorities 

of the CCAA were therefore not n1et. 

48 As a result of this no vote occurrence, the Affected Unsecured Creditors of BCFC, including the Notcholders, arc 

Unaffected Creditors under the CCAA Plan: they will not receive the distribution conte1nplatcd by the plan. As for BCFC itself, 

this outco111c entails that it is not an "Applicant" for the p111vosc of this Sanction Order. 

49 Still, the tcnns of the CCAA Plan specifically provide for the co1npron1isc and release of any clain1s BCFC 111ay have against 

the other Petitioners pursuant, for instance, to any inter con1pany transactions. Sin1ilarly, the CCAA Plan specifics that BCFC's 

equity interests in any other Petitioner can be exchanged, cancelled, redcc111cd or otherwise dealt with for nil consideration. 

50 In their objections to the sanction of the CCAA Plan, the Noteholders raise, in essence, three argu111ents: 

(a) They 111aintain that BCFC did not have an opportunity to vote on the CCAA Plan and that no process has been 

established to provide for BCFC to receive distribution as a creditor of the other Petitioners; 

(b) They criticize the overly broad and inappropriate character of the release provisions of the CCAA Plan; 

--------- ~~------~ 
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(c) They contend that the NAFTA Settlement Funds have not been appropriately allocated. 

51 With respect, the Court considers that these objections are ill founded. 

52 First, given the vote by the creditors of BCFC that rejected the CCAA Plan and its specific tenns in the event of such a 

situation, the initial ground of contestation is 1noot for all intents and purposes. 

53 In addition, pursuant to a hearing held on Septe111ber 16 and 17, 2010, on an Abitibi1s Mot; on }Or Advice and 

Directions, Mayrand J. already concluded that BCFC had sin1ply no clai1ns against the other Petitioners, save with respect to 

the Contribution Clai1n referred to in that n1otion and that is not affected by the CCAA Plan in any event. 

54 There is no need to now review or reconsider this issue that has been heard, argued and decided, n1ostly in a context 

where the Noteholders had a1nple oppo11unity to then present fully their argu1nents. 

55 In her reasons for judgn1ent filed earlier today in the Court record, Mayrand J. notably ruled that the alleged Inter Co1npany 

Claims ofBCFC had no n1erit pursuant to a detailed analysis of what took place. 

56 For one, the Monitor, in its An1ended 49 111 Report, had n1ade a thorough review of the transactions at issue and concluded 

that they did not appear to give rise to any inter con1pany debt owing to BCFC. 

57 On top of that, Mayrand J. noted as well that the Independent Advisors, who were appointed in the Chapter 11 U.S. 

Proceedings to investigate the Inter Con1pany Transactions that were the subject of the Inter Co1npany Clain1s, had co1npleted 

their report in this regard. As explained in its 58 111 Report, the Monitor understands that they \Vere of the view that BCFC 

had no other elaiJns to file against any other Petitioner. ln her reasons, Mayrand J. concluded that this was the only reasonable 

inference to draw fron1 the evidence she heard. 

58 As highlighted by Mayrand J. in these reasons, despite having received this report of the Independent Advisors, the 

Noteholders have not agreed to release its content. Conversely, they have not invoked any of its findings in support of their 

position either. 

59 That is not all. In her reasons for judg1nent, Mayrand J. indicated that a detailed presentation of the Independent Advisors 

report was made to BCFC's Board of Directors on Septen1bcr 7, 2010. This notwithstanding, BCFC elected not to do anything 

in that regard since then. 

60 As a 1natter of fact, at no point in ti1ne did BCFC ever file, in the context of the current CCAA Proceedings, any elai1n 

against any other Petitioner. None of its creditors, including the Noteholders, have either purported to do so for and/or on behalf 

ofBCFC. This is quite telling. After all, the transactions at issue date back n1any years and this restructuring process has been 

going on for close to eighteen 111onths. 

61 To sun1 up, short of 1naking allegations that no facts or analysis appear to support or clai1ning an insufficiency of process 

because the independent and objective ones followed so far did not lead to the result they \Vanted, the Notcholders si1nply have 

nothing of substance to put fonvard. 

62 Contrary to \vhat they contend, there is no need for yet again another additional process to deal with this question. To so 

conclude would be tantmnount to allo\ving the Noteholders to take hostage the CCAA restructuring process and derail Abitibi's 

c1nergence for no valid reason. 

63 The other argun1ent of the Noteholdcrs to the effect that BCFC \vould have had a clain1 as the holder of preferred shares of 

BCHI leads to sin1ilar co1n111cnts. lt is. again, hardly supported by anything. In any event, assun1ing the restructuring transactions 

conten1plated under the CCAA Plan entail their cancellation for nil consideration, \Vhich is apparently not necessarily the case 

for the ti1ne being, there \vould be nothing unusual in having the equity holders of insolvent co111panies not receive anything in 

a con1pron1ise and plan of arrange1nent approved in a CCAA restructuring process. 
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64 In such a context. the Court disagrees with the Noteholders' assertion that BCFC did not have an opportunity to vote 

on the CCAA Plan or that no process was established to provide the latter to receive distribution as a potential creditor of the 

other Petitioners. 

65 To argue that the CCAA Plan is not fair and reasonable on the basis of these alleged clain1s of BCFC against the other 

Petitioners has no support based on the relevant facts and Mayrand J.'s analysis of that specific point. 

66 Second, given these findings, the issue of the breadth and appropriateness of the releases provided under the CCAA Plan 

siinply does not conce111 the Noteholders. 

67 As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant" under the tenns of the releases of the CCAA 

Plan nor pursuant to the Sanction Order. As such, BCFC docs not give or get releases as a result of the Sanction Order. The 

CCAA Plan does not release BCFC nor its directors or officers acting as such. 

68 As it is not included as an "Applicant", there is no need to provide any type of convoluted "carve-out" provision as the 

Noteholders requested. As properly suggested by Abitibi, it will rather suffice to include a 1ncre clarification at paragraph 15 of 

the Sanction Order to rcaffir111 that in the context of the releases and the Sanction Order, "Applicant" does not include BCFC. 

69 As for the Noteholders then1selves, they arc Unaffected Creditors under the CCAA Plan as a result of the no vote of 

their Class. 

70 In essence, the 111ain concern of the Notcholders as to the scope of the releases conten1platcd by the CCAA Plan and 

the Sanction Order is a 111ere issue of clarity. In the Court's opinion, this is sufficiently dealt with by the addition 111ade to the 

wording of paragraph 15 of the Sanction Order. 

71 Besides that, as explained earlier, any con1plaint by the Noteholders that the alleged inter co1npany clain1s ofBCFC arc 

in1properly con1promised by the CCAA Plan has no 1nerit. If their true objective is to indirectly protect their contentions to that 

end by challenging the wording of the releases, it is unjustified and without basis. The Court already said so. 

72 Save for these argu1nents raised by the Notcholders that the Court rejects, it is worth noting that none of the stakeholders 

of Abitibi object to the scope of the releases of the CCAA Plan or their appropriateness given the global co1npron1isc reached 

through the debt to equity swap and the reorganization conte1nplated by the plan. 

73 The CCAA pennits the inclusion of releases (even ones involving third parties) in a plan of con1pro111ise or arrangen1ent 

when there is a reasonable connection between the clain1s being released and co1npro111ised and the restructuring achieved by the 

plan. A1nongst others, the broad nature of the tenns "con1pron1ise or arrange1nent 11
, the binding nature of a plan that has received 

creditors' approval, and the principles that parties should be able to put in a plan what could lawfully be incorporated into any 

other contract support the authority of the Court to approve these kind of releases 11 . Tn accordance with these principles, the 

Quebec Superior Court has, in the past, sanctioned plans that included releases of parties 111aking significant contribution to 
. 12 

a restructuring . 

74 The additional argu1nc111 raised by the Notcholdcrs with respect to the difference between the releases that could be 

approved by this Court as con1parcd to those that the U.S. Bankruptcy Court 111ay issue in respect of the Chapter 11 Plan is 

not convincing. 

75 The fact that under the Chapter l I Plan, creditors 111ay elect not to provide releases to directors and officers of applicable 

entities docs not render sirnilar kind of releases granted under the CCAA Plan invalid or in1proper. That the result 1nay be 

different in a jurisdiction as opposed to the other docs not 111ake the CCAA Plan unfair and unreasonable sin1ply for that reason. 
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76 Third, the last objection of the Noteholders to the effect that the NAFTA Settlement Funds have not been properly 

allocated is sin1ply a red herring. It is ai1ned at provoking a useless debate \Vith respect to which the Noteholders have, in 

essence, no standing. 

77 The Monitor testified that the NAFT A Settlen1ent has no i1npact whatsoever upon BCFC. If it is at all relevant, all the 

assets involved in this settlen1ent belonged to another of the Petitioners, ACCC, with respect to \vhon1 the Noteholders are 

not a creditor. 

78 In addition, this apparent contestation of the allocation of the NAFTA Settle1nent Funds is a collateral attack on the Order 

granted by this Court on Scpte1nber I, 2010, which approved the settlen1ent of Abitibi's NAFT A clai111s against the Government 

of Canada, as well as the related pay1nent to be made to the reorganised successor Canadian operating entity upon en1ergence. 

No one has appealed this NAFTA Settlement Order. 

79 That said, in their oral argu1nent, the Noteholders have finally argued that the Court should lift the Stay of Proceedings 

Order inasn1uch as BCFC was concerned. The last extension of the Stay was granted on Scptc111ber I, 2010, without objection; 

it expires on Septen1ber 30, 20 I 0. It is clear fro1n the wording of this Sanction Order that any extension beyond Septen1ber 

30, 20 I 0 will not apply to BCFC. 

80 The Court considers this request 1nade verbally by the Noteholders as unfounded. 

81 No written 1notion was ever served in that regard to start with. In addition, the Stay rcn1ains in effect against BCFC up 

until Septcn1bcr 30, 2010, that is, for about a wc.ek or so. The explanations offered by Abitibi's Counsel to leave it as such for 

the tin1e being are reasonable under the circu1nstances. It appears proper to allow a few days to the interested parties to ascertain 

the i1npact, if any, of the Stay not being applicable anyn1ore to BCFC, if alone to ascertain how this in1pacts upon the various 

charges created by the Initial Order and subsequent Orders issued by the Court during the course of these proceedings. 

82 There is no support for the concern of the Noteholders as to an ulterior 111otive of Abitibi for 1naintaining in place this 

Stay ofrroeeedings against BCFC up until September 30, 2010. 

83 All things considered, in the Court's opinion, it would be quite unfair and unreasonable to deny the sanction of the CCAA 

Plan for the benefit of all the stakeholders involved on the basis of the argu1nents raised by the Noteholders. 

84 Their objections either rearguc issues that have been heard, considered and decided, con1plain of a lack a clarity of the 

scope of releases that the addition of a few words to the Sanction Order properly addresses, or voice queries about the allocation 

of i1nportant funds to the Abitibi's en1crgence fro1n the CCAA that sin1ply do not concern the entities of \vhich the Notcholders 

are allegedly creditors, be it in Canada or in the U.S. 

85 When one rcn1ains 111indful of the relative degrees ofprejudiee that would tlo\v fro1n granting or refusing the relief sought, 

it is obvious that the scales heavily tilt in favour of granting the Sanction Order sought. 

3. The Co11testatio11s of the Provinc:es o/011tario and British Co/11111/Jia 

86 Follo\ving negotiations that the Provinces involved and Abitibi pursued. \Vith the assistance of the Monitor, up to the very 

last 1ninutc, the interested parties have agreed upon a "carve-out" \VOrding that is satisfactory to eve1y one \Vith respect to sonic 

potential cnvironn1ental liabiliiics of Abitibi in the event future circu1nstances trigger a concrete dispute in that regard. 

87 In the Court's view, this is, by far, the n1ost preferred solution to adopt \vith respect to the disagrce1nenl that exists on 

their respective position as to potential proceedings that 111ay arise in the future under environ1nentnl legislation. This approach 

facilitates the approval of the CCAA Plan and the successful restructuring of Abitibi, \Vithout af!Ccting the right of any affected 

party in this respect. 

88 The "carve-out" provisions agreed upon will be included in the Sanction Order. 

~----------------
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4. The Contestation of NPoJver Cogen Lhnited 

89 By its Contestation, NPower Cogen Liinited sought to preserve its rights with respect to what it called the "Cogen Motion11
, 

nan1ely a "1110/ion to be brought by Cogen before this Honourable Court to have various clain1s heard' (para. 24(b) and 43 of 

NPower Cogen Limited Contestation). 

90 Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable 11carvc-out" wording to be included in the 

Sanction Order in that regard. As a result, there is no need to discuss the iinpact of this Contcstation any further. 

5. Ahitibi's Reorganization 

91 The Motion finally deals with the corporate reorganization of Abitibi and the Sanction Order includes declarations and 

orders dealing with it. 

92 The test to be applied by the Court in detennining whether to approve a reorganization under Section 191 of the CECA 

is silnilar to the test applied in deciding whether to sanction a plan of arrangc1ncnt under the CCAA, nmnely: (a) there nlust be 

con1pliance with all statutory require1nents; (b) the debtor con1pany 111ust be acting in good faith; and ( c) the capital restructuring 

1nust be fair and reasonable 13 . 

93 It is not disputed by anyone that these require1nents have been fulfilled here. 

6. The 1vording of the Sanl·tion Ort/er 

94 In closing, the Court 1nade nu1nerous con1111ents to Abitibi's Counsel on the wording of the Sanction Order initially sought 

in the Motion. These co1nn1ents have been taken into account in the subsequent in depth revisions of the Sanction Order that 

the Court is now issuing. The Court is satisfied with the corrections, adjustn1cnts and deletions 1nade to what was originally 

requested. 

For these Reasons, The Court: 

GRANTS the Motion. 

Defi11itio11s 

2 DECLARES that any capitalized tern1s not otherwise defined in this Order shall have the n1eaning ascribed thereto in the 

CCAA Plan 14 and the Creditors' Meeting Order, as the case 1nay be. 

Service a11tl Meeting 

3 DECLARES that the notices given of the presentation of the Motion and relntcd Sanction Hearing arc proper and sufficient, 

and in accordance \Vith the Creditors' Meeting Order. 

4 DECLARES that there has been proper and sufficient service and notice of the Meeting Materials, including the CCAA 

Plan, the Circular and the Notice to Creditors in connection \vith the Creditors' Meeting. to all Affected Unsecured Creditors, 

and that the Creditors' Meeting \Vas duly convened, held and conducted in confonnity \vith the C'CAA, the Creditors' Meeting 

Order and all other applicable orders of the Court. 

5 DECLARES that no 111cctings or votes of (i) holders of Equity Securities and/or (ii) holders of equity securities of ABH 

arc required in connection \vith the CCAA Plan and its i111ple111cntation, including the i111ple111cntation of the Restructuring 

Transactions as set out in the Restructuring Transactions Notice dated Scpte1nber I. 20 I 0. as an1en<led on Septen1bcr 13, 20 I 0. 

CCAA Plan Sanctio11 

VV~5tL:-l\c.tNex•., CANADA Copyright C0• Tl1omson Reuters C<lnaua Lm1!tod or· its 11cen~ors te.'<c!udin9 :nd1v!U\J<li cnur1 documents) f1ll r·iqtns r(,served. 12 
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6 DECLARES that: 

a) the CCAA Plan and its in1plementation (including the in1ple111entation of the Restructuring Transactions) have been 

approved by the Required Majorities of Affected Unsecured Creditors in each of the following classes in confonnity 

with the CCAA: ACJ Affected Unsecured Creditor Class, the ACCC Affected Unsecured Creditor Class, the 15.5% 

Guarantor Applicant Affected Unsecured Creditor Classes, the Saguenay Forest Products Affected Unsecured Creditor 

Class, the BCFPJ Affected Unsecured Creditor Class, the AbitibiBowater Canada Affected Unsecured Creditor Class, 

the Bowater Maritimes Affected Unsecured Creditor Class, the ACNSI Affected Unsecured Creditor Class, the Office 

Products Affected Unsecured Creditor Class and the Recycling Affected Unsecured Creditor Class; 

b) the CCAA Plan was not approved by the Required Majority of Affected Unsecured Creditors in the BCFC Affected 

Unsecured Creditors Class and that the Holders of BCFC Affected Unsecured Claiins arc therefore deemed to be 

Unaffected Creditors holding Excluded Claims against BCFC for the purpose of the CCAA Plan and this Order, and that 

BCFC is therefore deemed not to be an Applicant for the purpose of this Order; 

c) the Court is satisfied that the Petitioners and the Partnerships have con1plied with the provisions of the CCAA and all 

the orders 111ade by this Court in the context of these CCAA Proceedings in all respects; 

d) the Court is satisfied that no Petitioner or Partnership has either done or purported to do anything that is not authorized 

by the CCAA; and 

c) the CCAA Plan (and its in1plc1ncntation, including the i111ple111entation of the Restructuring Transactions), is fair and 

reasonable, and in the best interests of the Applicants and the Partnerships, the Affected Unsecured Creditors, the other 

stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan. 

7 ORDERS that the CCAA Plan and its iinplc1nentation, including the i111plcn1entation of the Restructuring Transactions, are 

sanctioned and approved pursuant to Section 6 of the CCAA and Section 19 l of the CECA, and, as at the I111plen1entation Date, 

will be effective and will enure to the benefit of and be binding upon the Applicants, the Partnerships, the Reorganized Debtors, 

the Affected Unsecured Creditors, the other stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan. 

CCAA Plan /111pfe111e11tatio11 

8 DECLARES that the Applicants, the Partnerships, the Reorganized Debtors and the Monitor, as the case may be, are 

authorized and directed to take all steps and actions necessary or appropriate, as detennincd by the Applicants, the Partnerships 

and the Reorganized Debtors in accordance with and subject to the tenns of the CCAA Plan, to in1plc111cnt and effect the CCAA 

Plan, including the Restructuring Transactions, in the 111anner and the sequence as set forth in the CCAA Plan, the Restructuring 

Transactions Notice and this Order, and such steps and actions arc hereby approved. 

9 AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to request, if need be, one or 111ore order(s) 

fron1 this Court, including CCAA Vesting Order(s), for the transfer and assign1ncnt of assets to the Applicants, the Partnerships, 

the Reorganized Debtors or other entities referred to in the Restructuring Transactions Notice, free and clear of any financial 

charges, as necessary or desirable to in1plcn1cnt and effect the Restructuring Transactions as set forth in the Restructuring 

Transactions Notice. 

JO DECLARES that, pursuant to Section 191 of the CECA, the articles of AbitibiBlnvatcr Canada \Viii be ainended by new 

articles of reorganization in the 111anncr and at the tin1e set forth in the Restructuring Transactions Notice. 

l l DECLARES that all Applicants and Partnerships to be dissolved pursuant to the Restructuring Transactions shall be deen1ed 

dissolved for all purposes without the necessity for any other or further action by or on behalf of any Person, including the 

Applicants or the Partnerships or their respective sceurityholdcrs, directors, officers. 111anagers or partners or for any pay1nents 

to be 1nade in connection there\vith, provided, ho\vcver, that the Applicants, the Partnerships and the Reorganized Debtors shall 
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cause to be filed with the appropriate Govern1nental Entities articles, agrcen1ents or other docu1nents of dissolution for the 

dissolved Applicants or Partnerships to the extent required by applicable Law. 

12 DECLARES that, subject to the perfonnance by the Applicants and the Partnerships of their obligations under the CCAA 

Plan, and in accordance with Section 8.1 of the CCAA Plan, all contracts, leases, Tin1ber Supply and Forest Manage1nent 
Agree1nents C'TSFMA") and outstanding and unused vohuncs of cutting rights (backlog) thereunder,joint venture agreements, 

agree1nents and other arrangements to which the Applicants or the Partnerships are a party and that have not been tenninated 

including as part of the Restructuring Transactions or repudiated in accordance with the tenns of the Initial Order will be 

and ren1ain in full force and effect, unan1ended, as at the In1plen1entation Date, and no Person who is a party to any such 

contract, lease, agreen1ent or other arrangen1ent n1ay accelerate, tern1inate, rescind, refuse to perfonn or otherwise repudiate its 

obligations thereunder, or enforce or exercise any right (including any right of dilution or other ren1edy) or 1nake any demand 

under or in respect of any such contract, lease, agree1nent or other arrange111ent and no auto1natic tennination will have any 

validity or effect by reason of: 

a) any event that occurred on or prior to the T1nplen1entation Date and is not continuing that would have entitled such 

Person to enforce those rights or re1nedies (including defaults, events of default, or tennination events arising as a result 

of the insolvency of the Applicants and the Partnerships); 

b) the insolvency of the Applicants, the Partnerships or any affiliate thereof or the fact that the Applicants, the Partnerships 

or any affiliate thereof sought or obtained relief under the CCAA, the CBCA or the Bankruptcy Code or any other applicable 

legislation; 

c) any of the tern1s of the CCAA Plan, the U.S. Plan or any action conte1nplated therein, including the Restructuring 

Transactions Notice; 

d) any settle1nents, compro1nises or arrange1nents effected pursuant to the CCAA Plan or the U.S. Plan or any action taken 

or transaction effected pursuant to the CCAA Plan or the U.S. Plan; or 

e) any change in the control, transfer of equity interest or transfer of assets of the Applicants, the Partnerships, the joint 

ventures, or any affiliate thereof, or of any entity in which any of the Applicants or the Partnerships held an equity interest 

arising fro1n the iinplen1entation of the CCAA Plan (including the Restructuring Transactions Notice) or the U.S. Plan, or 

the transfer of any asset as part of or in connection with the Restructuring Transactions Notice. 

13 DECLARES that any consent or authorization required fro111 a third party, including any Govern111ental Entity, under 

any such contracts, leases, TSFMAs and outstanding and unused volu111cs of cutting rights (backlog) thereunder, joint venture 

agreen1ents, agreen1ents or other arrangen1ents in respect of any change of control, transfer of equity interest, transfer of assets 

or transfer of any asset as part of or in connection with the Restructuring Transactions Notice be deen1ed satisfied or obtained, 

as applicable. 

14 DECLARES that the dctennination of Proven Clain1s in accordance \Vith the Ctain1s Procedure Orders, the Cross-border 

Clai111s Protocol, the Cross-border Voting Protocol and the Creditors' Meeting Order shall be final and binding on the Applicants, 

the Partnerships, the Reorganized Debtors and all Affected Unsecured Creditors. 

Releases and Discharges 

15 CONFIRMS the releases conten1plated by Section 6.10 of the CCAA Plan and DECLARES that the said releases constitute 

good faith con1pro1nises and settle111ents of the 111attcrs covered thereby, and that such con1pron1ises and scttlen1ents are in 

the best interests of the Applicants and its stakeholders, arc fair, equitable, and arc integral clcn1ents of the restructuring and 

resolution of these proceedings in accordance \vith the CCAA Plan, it being understood that for the purpose of these releases and/ 

or this Order, the tenns "Applicants" or "Applicant" arc not incant to include Bo\vatcr Canada Finance Corporation ('BCFC"). 
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16 ORDERS that, upon payment in full in cash of all BI DIP Claims and ULC DIP Claim in accordance with the CCAA Plan, 

the BI DIP Lenders and the BI DIP Agent or ULC, as the case may be, shall at the request of the Applicants, the Pa11nerships or 

the Reorganized Debtors, without delay, execute and deliver to the Applicants, the Partnerships or the Reorganized Debtors such 

releases, discharges, authorizations and directions, instru111ents, notices and other docun1ents as the Applicants, the Partnerships 

or the Reorganized Debtors may reasonably request for the purpose of evidencing and/or registering the release and discharge 

of any and all Financial Charges with respect to the BJ DIP Clai1ns or the ULC DIP Clai1n, as the case 1nay be, the whole at 

the expense of the Applicants, the Partnerships or the Reorganized Debtors. 

17 ORDERS that, upon pay1nent in full in cash of their Secured Clai1ns in accordance with the CCAA Plan, the ACCC 

Ad1ninistrative Agent, the ACCC Tern1 Lenders, the BCFPI Ad1ninistrativc Agent, the BCFPI Lenders, the Canadian Secured 

Notes Indenture Trustee and any Holders of a Secured Clain1, as the case 111ay be, shall at the request of the Applicants, 

the Partnerships or the Reorganized Debtors, without delay, execute and deliver to the Applicants, the Pa11nerships or the 

Reorganized Debtors such releases, discharges, authorizations and directions, instrun1ents, notices and other docu1nents as 

the Applicants, the Partnerships or the Reorganized Debtors 1nay reasonably request for the purpose of evidencing and/or 

registering the release and discharge of any and all Financial Charges with respect to the ACCC Tern1 Loan Clailn, BCFPI 

Secured Bank Claim, Canadian Secured Notes Clai1n or any other Secured Clai1n, as the case 1nay be, the whole at the expense 

of the Applicants, the Partnerships or the Reorganized Debtors. 

For the purposes of the present paragraph [ 17], in the event of any dispute as to the mnount of any Secured Claiin, the Applicants, 

Partnerships or Reorganized Debtors, as the case 111ay be, shall be pcnnitted to pay to the Monitor the full a1nount in dispute 

(as specified by the affected Secured Creditor or by this Court upon su1111nary application) and, upon payn1ent of the an1ount 

not in dispute, receive the releases, discharges, authorizations, directions, instrun1cnts notices or other docun1ents as provided 

for therein. Any a1nount paid to the Monitor in accordance with this paragraph shall be held in trust by the Monitor for the 

holder of the Secured Clai1n and the payer as their interests shall be detern1ined by "agreen1ent between the parties or, failing 

agree1ncnt, as directed by this Court after sumn1ary application. 

18 PRECLUDES the prosecution against the Applicants, the Partnerships or the Reorganized Debtors, whether directly, 

derivatively or otherwise, of any clain1, obligation, suit, judgn1cnt, dan1age, den1and, debt, right, cause of action, liability or 

interest released, discharged or tenninatcd pursuant to the CCAA Plan. 

Acco1111ts 1vit/I Financial /11stitutio11s 

19 ORDERS that any and all financial institutions (the "Financial Institutions") with which the Applicants, the Partnerships 

and the Reorganized Debtors have or will have accounts (the "Accounts") shall process and/or facilitate the transfer of, or 

changes to, such Accounts in order to in1plen1cnt the CCAA Plan and the transactions conte1nplated thereby, including the 

Restructuring Transactions. 

20 ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or nny other officer or director of the Reorganized 

Debtors, is en1po\vered to take all required acts \Vith any or the Financial Institutions to affect the transfer of, or changes to, 

the Accounts in order to facilitate the i1nple1nentation or the CCAA Plan and the transactions conten1plated thereby, including 

the Restructuring Transactions. 

Effect of failure to i111ple111e11t CCAA Plan 

21 ORDERS that, in the event that the hnplen1entation Dale docs not occur, Affected Unsecured Creditors shall not be bound 

to the valuation, sett lenient orcon1pron1ise of their Affected Clai1ns at the a1noun1 of their Proven Clain1s in accordance with the 

CCAA Plan, the C\ai1ns Procedure Orders or the Creditors' ivtccting Order. For grcntcr certainty, nothing in the CCAA Plan, the 

Clain1s Procedure Orders, the Creditors' Meeting Order or in any scttlcn1ent. con1pro1nisc, agreen1ent, docun1ent or instrun1cnt 

1nade or entered into in connection there\vith or in conte1nplation thereof shall, in any \vay, prejudice, quantify, adjudicate, 

n1odify, release, \Vaivc or othcnvise affect the validity, enforceability or quantun1 of any Clai1n against the Applicants or the 
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Partnerships, including in the CCAA Proceedings or any other proceeding or process, in the event that the I1nplen1entation Date 

does not occur. 

Charges created in the CCAA Proceedings 

22 ORDERS that, upon the 1Inplc1ncntation Date, all CCAA Charges against the Applicants and the Partnerships or their 

property created by the CCAA Initial Order or any subsequent orders shall be determined, discharged and released, provided 

that the BI DIP Lenders Charge shall be cancelled on the condition that the BI DIP Claims are paid in full on the Implementation 

Date. 

Fees and Dishurse111e11ts 

23 ORDERS and DECLARES that, on and after the I1nplen1entation Date, the obligation to pay the reasonable fees and 

disbursc1nents of the Monitor, counsel to the Monitor and counsel to the Applicants and the Partnerships, in each case at their 

standard rates and charges and including any amounts outstanding as of the Iinplementation Date, in respect of the CCAA Plan, 

including the in1plen1entation of the Restructuring Transactions, shall beco1ne obligations of Reorganized ABH. 

Exit Financing 

24 ORDERS that the Applicants arc authorized and e1npowcrcd to execute, deliver and perfonn any credit agreen1cnts, 

instru1nents of indebtedness, guarantees, security docu1nents, deeds, and other docutnents, as n1ay be required in connection 

with the Exit Facilities. 

Stay Extension 

25 EXTENDS the Stay Period in respect of the Applicantsuntil the I1nplementation Date. 

26 DECLARES that all orders 111adc in the CCAA Proceedings shall continue in full force and effect in accordance with their 

respective tcrn1s, except to the extent that such Orders are varied by, or inconsistent with, this Order, the Creditors' Meeting 

Order, or any further Order of this Court. 

Monitor and Chief Restructuring Officer 

27 DECLARES that the protections afforded to Ernst & Young Inc., as Monitor and as officer of this Court, and to the 

Chief Restructuring Officer pursuant to the tenns of the Initial Order and the other Orders 1nade in the CCAA Proceedings, 

shall not expire or tcnninate on the 1111plen1entation Date and, subject to the tern1s hereof, shall re1nain effective and in full 

force and effect. 

28 ORDERS and DECLARES that any distributions under the CCAA Plan and this Order shall not constitute a "distribution" 

and the Monitor shall not constitute a "legal representative" or "representative" of the Applicants for the purposes of section I 59 

of the Inco1ne Tax Act (Canadn), section 270 of the Excise Tax Act (Canada), section 14 of the Act Respecting the MinistCre 

du Revcnu (QuCbec), section 107 of the Corporations Tax Act (Ontario), section 22 of the Retail Sales Tax Act (Ontario), 

section I 17 of the Taxation Act, 2007 (Ontario) or any other si1nilar federal, provincial or territorial tax legislation (collectively 

the "Tax Statutes") given that the i\llonitor is only a Disbursing Agent under the CCAA Plan, and the Monitor in 1naking such 

payn1ents is not "distributing", nor shall be considered to "distribute" nor to have "distributed", such funds for the purpose of the 

Tax Statutes, and the Monitor shall not incur any liability under the Tax Statutes in respect of it 111aking any payn1ents ordered 

or pcnnitted hereunder, and is hereby forever released, re1nised and discharged fron1 any clai111s against it under or pursuant to 

the Tax Statutes or othenvisc at hnv. arising in respect of payn1cnts 1nade under the CCAA Plan and this Order and any clain1s 

of this nature arc hereby forever barred. 

29 ORDERS and DECLARES that the Disbursing Agent, the Applicants and the Reorganized Debtors. as nccessaiy, arc 

authorized to take any and all actions as 1nay be neccssa1y or appropriate to co1nply \.vith applicable Tax \Vithhol<ling and 

reporting rcquire1nents, including \Vithholding a nu1nbcr of shares of New ABl-1 Con1111on Stock equal in value to the an1oun1 
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required to con1ply with such withholding requiren1ents fron1 the shares ofNew ABH Comn1on Stock to be distributed to current 

or forn1er en1ployees and 1naking the necessary arrangements for the sale of such shares on the TSX or the New York Stock 

Exchange on behalf of the current or fonner e1nployees to satisfy such withholding requirements. All amounts withheld on 

account of Taxes shall be treated for all purposes as having been paid to the Affected Unsecured Creditor in respect of which 

such \Vithholding \Vas n1adc, provided such withheld a1nounts are re1nitted to the appropriate Governmental Entity. 

Clailus Officers 

30 DECLARES that, in accordance with paragraph [25] hereof, any claims officer appointed in accordance with the Clai1ns 

Procedure Orders shall continue to have the authority conferred upon, and to the benefit fro1n all protections afforded to, clai1ns 

officers pursuant to Orders in the CCAA Proceedings. 

General 

31 ORDERS that, notwithstanding any other provision in this Order, the CCAA Plan or these CCAA Proceedings, the rights 

of the public authorities of British Colu111bia, Ontario or New Brunswick to take the position in or with respect to any future 

proceedings under environn1ental legislation that this or any other Order does not affect such proceedings by reason that such 

proceedings arc not in relation to a clai111 within the n1eaning of the CCAA or are otherwise beyond the jurisdiction of Parlian1ent 

or a court under the CCAA to affect in any way is fully reserved; as is reserved the right of any affected party to take any 

position to the contrary. 

32 DECLARES that nothing in this Order or the CCAA Plan shall preclude NPower Cogen Limited ("Cogen") from bringing 

a 111otion for, or this Court fro1n granting, the relief sought in respect of the facts and issues set out in the Clain1s Subn1ission of 

Cogen dated August I 0, 20 I 0 (the "Claim Submission"), and the Reply Submission of Cogen dated August 24, 2010, provided 

that such relief shall be lin1ited to the following: 

a) a declaration that Cogen's clain1 against Abitibi Consolidated Inc. '( 11Abitibi 11
) and its officers and directors, arising fro1n 

the supply of electricity and stean1 to Bridgewater Paper Con1pany Limited between Nove1nber I, 2009 and February 2, 

20 I 0 in the an1ount of £9,44 7 ,548 plus interest accruing at the rate of 3o/o per ann111n fron1 February 2, 20 I 0 on\vards (the 

"Clai1n A1nount") is (i) unaffected by the CCAA Plan or Sanction Order; (ii) is an Excluded Clai1n; or (iii) is a Secured 

Clain1; (iv) is a D&O Clai1n; or (v) is a liability of Abitibi under its Guarantee; 

b) an Order directing Abitibi and its Directors and Officers to pay the Clai1n A111ount to Cogen forthwith; or 

c) in the alternative to (b ), an order granting leave, if leave be required, to co111111ence proceedings for the pay1nent of the 

Clain1 A111ount under s. 241 of the CECA and otherwise against Abitibi and its directors and officers in respect of smne. 

33 DECLARES that any of the Applicants, the Partnerships, the Reorganized Debtors or the Monitor n1ay, fron1 ti1ne to tin1e, 

apply to this Court for directions concerning the exercise of their respective powers, duties and rights hereunder or in respect 

of the proper execution of the Order on notice to the Service List. 

34 DECLARES that this Order shall have full force and effect in all provinces and territories in Canada. 

35 REQUESTS the aid and recognition of any Court or adn1inistrative body in any Province of Canada and any Canadian 

federal court or ad1ninistrative body and any federal or state court or adn1inistrative body in the United States of An1erica and 

any court or adn1inistrative body elsewhere, to act in aid of and to be con1plen1entary to this Court in carrying out the tern1s 

of the Order, including the registration of this Order in any office of public record by any such court or ad1ninistrative body 

or by any Person affected by the Order. 

Pro11isional Exec11tio11 

36 ORDERS the provisional execution of this Order not\vithstanding any appeal and \Vithout the necessity of furnishing 

any security: 

·-------------------------------~-

V\le~;t(i;\'/Next CANt\DA Copyrrgi'1\ e_;, Tl1om:>Of1 Reuters Carnida l..irnited or its licensors {exc!uding individuai cou,1 documenlsl. All r·ipht;; resrn·ved 
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37 W/THOUTCOSTS. 

Schedule "A" - Abitibi Petitioners 

!. AB/TI BI-CONSOLIDATED INC. 

2. ABITIBI-CONSOLIDATED COMPANY OF CANADA 

3. 32241!2 NOVA SCOTIA LIMITED 

4. MARKETING DONOHUE INC. 

5. AB/TI BI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC. 

6. 3834328 CANADA INC. 

7. 6169678 CANADA INC. 

8. 4042140 CANADA INC. 

9. DONOHUE RECYCLING INC. 

I 0. I 508756 ONTARIO INC. 

11. 3217925 NOVA SCOTIA COMPANY 

12. LA TUQUE FOREST PRODUCTS INC. 

13. ABIT/Bl-CONSOLIDATED NOVA SCOTIA INCORPORATED 

14. SAGUENAY FOREST PRODUCTS INC. 

15. TERRA NOVA EXPLORATIONS LTD. 

16. THEJONQUIERE PULP COMPANY 

17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY 

18. SCRAMBLE MINING LTD. 

19. 9150-3383 QUEBEC INC. 

20. ABIT/B/-CONSOL/DATED (U.K.) INC. 

Schedule "B" - Bo"'atcr Petitioners 

I. BOWATER CANADIAN HOLDINGS INC. 

2. BOWATER CANADA FINANCE CORPORATION 

3. BOWATER CANADIAN LIMITED 

4. 3231378 NOVA SCOTIA COMPANY 

5. ABITIBIBOWATEI/ CANADA INC. 

\\1es 1.l•:r:NNext CAN40A Copyr,gl1I <,_;. ThonVion R·:·1u1crs C<.1narJa l.1rnited or its licensors (excluding individual courl docwn1cmls). i\11 ri(.ihts rt>served. 
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6. BOWATER CANADA TREASURY CORPORATION 

7. BOWATER CANADIAN FOREST PRODUCTS !NC. 

8. BOWATER SHELBURNE CORPORATION 

9. BOWATER LAHAVE CORPORATION 

10. ST-MAURICE RIVER DRIVE COMPANY LIMITED 

11. BOWATER TREATED WOOD INC. 

12. CAN EXEL HARDBOARD INC. 

13. 9068-9050 QUEBEC INC. 

14. ALL!ANCE FOREST PRODUCTS (200!) !NC. 

15. BOWATER BELLEDUNE SA WMJLL !NC. 

16. BOWATER MAR!TJMES INC. 

17. BOWATER MJTJS !NC. 

18. BO WATER GUERETTE !NC. 

19. BOWATER COUTURIER !NC. 

Schedule "C" -18.6 CCAA Petitioners 

I. AB!TJBJBOWATER !NC. 

2. ABITJBJBOWATER US HOLDING J CORP. 

3. BOWATER VENTURES !NC. 

4. BOWATER INCORPORATED 

5. BOWATER NUWAY !NC. 

6. BOWATER NUWAY MID-STATES !NC. 

7. CATA IVBA PROPERTY HOLDINGS LLC 

8. BOWATER FINANCE COMPANY INC. 

9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED 

10. BOWATER AMERICA INC. 

11. LAKE SUPERIOR FOREST PRODUCTS !NC. 

12. BOWATER NEWSPRINT SOUTH LLC 

13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC 
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14. BOWATER FINANCE II, LLC 

15. BOWATER ALABAMA LLC 

16. COOSA PINES GOLF CLUB HOLDINGS LLC 

Mot;on granted. 

Footnotes 

Co111panies' Creditors Arrange111ent Act, R.S.C. 1985, c. C-36. 

2 Sec Monitor's Fifty-Seventh Report dated September 7, 2010, and Monitor's Fifty-Ninth Report dated September 17, 2010. 

3 This Plan of Reorganisation and Compromise (as modified, ainended or supplemented by CCAA Plan Supplen1cnts 3.2, 6.1 (a)(i) 

(ns an1endcd on September 13, 2010) and 6.l(a)(ii) dated September 1, 2010, CCAA Plan Supplc1nents 6.S(a), 6.S(b) (as ainendcd 

on September 13, 2010), 6.S(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated Septe1nber JO, 

20 I 0, and as n1ay be further modified, amended, or supplemented in accordance with the tern1s of such Plan of Reorganization and 

Co111pro111ise) (collectively, the "CCAA Plan") is included as Schedules E and F to the Supple1nental 59th Report of the Monitor 

dated September 21, 20 I 0. 

4 Motion for an Order Sanctioning the Plan of Reorganization and Compron1ise and Other Relief(thc "Motion"), pursuant to Sections 

6. 9 and I 0 of the CCAA and Section 191 of the Canada Business Corporations Act, R.S.C. I 985, c. C-44 (the "CBCA "). 

5 Bo111iques San Francisco Inc. (Arrange111ent relatif aux), SOQUIJ AZ-50263185, B.E. 2004BE-775 (S.C.); Cable Satis}Gction 

International Inc. v. Richter & AssocirJs inc., J.E. 2004-907 (C.S. Que.) [2004 Carswell Que 810 (C.S. Que.)]. 

6 Sec Monitor's Fifty-Eight Report dated September 16, 2010. 

7 r Eaton Co .. Re (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]); Sammi Al/as Inc. (Re) (1998), 3 C.8.R. (4th) 171 (Ont. 

Oen. Div. (Co1111nercial List]); PS/NET Ltd, Re (Ont. S.C.J. [Con1mercial List)). 

8 Un(fori!I inc .. Re (C.S. Que.) [2003 CarswcllQuc 3404 (C.S. Que.)], TQS inc .. Re, 2008 QCCS 2448 (C.S. Que.), B.E. 2008BE-834; 

PS/NET Ltd, Re (Ont. S.C.J. [Con11nercial ListJ); Oly1npia & York Develop1ne11ts Ltd. (Re) ( 1993), l 2 0.R. (3d) 500 (Ont. Oen. Div.). 

9 O~vmpia & York Developn1ents ltd. (Re) (1993), 12 0.R. (3d) 500 (Ont. Oen. Div.): Boutiques San Francisco inc. (Arrange111ent 

relatij'au.\), SOQUIJ AZ-50263185 , B.E. 2004BE-775; PS/NET ltd .. Re (Ont. S.C.J. [Con1111crcial List]); Northland Properties 

L1d. Re (1988), 73 C.8.R. (N.S.) 175 (B.C. S.C.), affinned 73 C.B.R. (N.S.) 195 (B.C. C.J\.). 

I 0 The Indenture Tnistcc acting under the Unsecured Notes supports the Noteholdcrs in their objections. 

! 1 Sec. in this respect, ATB Financial v. A1etca/fe & Mans.field Alternative /11vest111ents II Coq> .. 2008 ONCJ\ 587 (Ont. C.A.): Charles­

Auguste Fortier inc .. Re (2008), J.E. 2009-9, 2008 QCCS 5388 (C.S. Que.): J-~v Bloom inc. c. Banque 1\latio11ale du Canada. [20 IO] 

R..1.Q. 912 (C.S. Que.). 

I 2 Quehecvr /florid Inc. (Arra11ge111e111 relatff'b), S.C. Montreal. N" 500-11-032338-085. 2009-06-30. Nlongcon J. 

13 Rt~rmor /11d11.Hrie.~ inc. (Proposition de), [201 OJ R.J.Q. 608, 2010 QCCS 376 (C.S. Que.): Quehecor l/lorld Inc. (Arrangement relotfl 

ti). S.C. Montreal. N" 500-11-032338-085, 2009-06-30, Mongeon J., at para. 7-8; klEI Computer Technology Group Inc .. Re [2005 

CarswcllQue 13408 (C.S. Que.)], (S.C., 2005-11-14), SOQUIJ AZ-50380254. 2005 CunLll 54083: Do111a11 lnd11stries Ltd., Re, 2003 

BCSC 375 (B.C. S.C. [In Cha1nbers]); Laidlaw, Re (Ont. S.C.J.). 

14 It is understood that for the purposes of this Sanction Order. the CCAA Plan is the Plan or Reorganisation and Con1promisc (as 

1nodified. an1cndcd or supplen1cntcd by CCAA Plan Supplc1nents 3.2. 6.1 (a)(i) (as mncndcd on Scptc1nbcr 13. 2010) and 6. l(a)(ii) 

dated Scptcn1ber 1, 20 I 0, CCAA Plan Supplc1ncnts 6.8(a), 6.8(b) (as a1ncndc<l on Septcn1bcr 13. 20 I 0). 6.S(d). 6.9( I) and 6.9(2) 

VJt-,;t.'t ~1;:1Next. CANADA Copy"r1ghl ((Thomson Reuters Canada Limited or· its licensors \fJ><ciuclin9 individu<il court documents]. All n9tlt-; H<:::er•:ed. ..v 
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2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80 ... 

dated September 3, 2010, and the First Plan Amend1nent dated September 10, 20 I 0, and as may be fi1rther modified, amended, or 

supplemented in accordance with the terms of such Plan of Reorganization and Compromise) included as Schedules E and F to the 

Supple1nental 59 th Report of the Monitor dated September 21, 2010. 

Eull of Doi::umcnl (\1pyright ,e. ThtllllSt)n Ri:-utcrs Cmwda LimitcJ t)r its liccn~tirs (cxduding individuul court dtk'Ulllcnt~J. ;\JI right~ 

rl':.cn·cd. 
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Arm bro Enterprises Inc., Re, 1993 CarswellOnt 241 

1993 CarswellOnt 241, [1993] O.J. No. 4482, 22 C.B.R. (3d) 80 

1993 CarswellOnt 241 
Ontario Court of Justice (General Division), In Bankruptcy 

Armbro Enterprises Inc., Re 

1993 Carswel!Ont 241, [1993] O.J. No. 4482, 22 C.B.R. (3d) So 

Re ARMBRO ENTERPRISES INC. 

R.A. Blair J. 

Judgment: November 1, 1993 

Counsel: Geoffrey B. Morawetz and Craig J. Hill, for applicants. 

Irving Marks, for opposing creditor. 

Michael S.F. Watson and Lilly A. Wong, for Royal Bank of Canada. 

Subject: Corporate and Commercial; Insolvency 

Related Abridgment Classifications 
For all relevant Canadian Abridgn1ent Classifications re for to highest level of case via l-fistory. 

Bankruptcy and insolvency 

XIX Companies' Creditors Arrangement Act 

XIX.3 Arrangements 

XIX.3.b Approval by court 

XIX.3.b.iv Miscellaneous 

Headnote 

Corporations --- Arrangements and compromises - Under Companies' Creditors Arrangements Act -

Arrangements -Approval by Court 

Corporations -Arrangements and compromises - Companies' Creditors Arrangement Act - Plan of arrangement -

Court approval of plan - Landlord opposing sanctioning of plan - Landlord not taking advantage of opportunities to 

make its opposition to classification of creditors known and waiting until sanctioning hearing to oppose - Landlord's 

opposition being unwarranted and too late-Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

Corporations - Arrangements and compromises - Companies' Creditors Arrangement Act - Plan of arrangement -

Court approval of plan - Landlord opposing sanctioning of plan and arguing that court not having power to sanction 

plan terminating lease - Nothing under CCAA precluding court from sanctioning such a plan - Plan sanctioned -

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. 

A company applied for the sanction and approval of its plan of arrangement and compromise. The creditors had voted on 

the plan and, after requiring certain amendments, approved it. One creditor, a landlord, opposed the sanctioning of the plan. 

The landlord argued that: (I) it should have been placed in a separate class of creditors instead of being grouped with the 

unsecured creditors, and (2) the plan purported to terminate the tenancy, and that the court had no power to sanction a 

plan that purported to do so. 

\/VestlawNext,CAN'ADA Copyright© Thomson Reuters Canada limited or its licensors (excluding individual courl documents). All rights reserved. 
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1993 CarswellOnt 241, [1993] O.J. No. 4482, 22 C.B.R. (3d) 80 

Held: 

The plan was sanctioned and approved. 

The landlord's claim was based on a default judgment for arrears ofrent and on a contingent claim for unliquidated damages 

arising out of the termination of the lease. Therefore, the landlord was not in a different position than that of other unsecured 

creditors. There was a sufficient community of interest and rights among the landlord and the other unsecured creditors 

to warrant their being placed in the same class. Further, the creation of one class of unsecured creditors would avoid the 

unnecessary fragmentation of creditors. While the landlord's claim was large, it was relatively insignificant with respect 

to the overall indebtedness. 

The landlord had been given notice of the application for a stay of proceedings and of the order sought. It did not attend 

or make submissions regarding its classification with the other unsecured creditors. It did not avail itself of the "come 

back" clause in the stay order, nor did it appeal. As there was no "substantial injustice", it was too late to oppose at the 

sanctioning hearing. 

With respect to the termination of the tenancy, the landlord's argument was unacceptable. Under the Companies' Creditors 

Arrangement Act, there is nothing that precludes a court from interfering with the rights of a landlord under a lease, any 

more than the Act precludes a court from interfering with the rights ofa secured creditor under a security document. Such 

interferences may be justified by the circumstances of a reorganization. 

Table of Authorities 

Cases considered: 

Ayer's Ltd., Re (December 9, 1991), (Nfld. T.D.) [unreported] - referred to 

Dairy Corp. of Canada Ltd, Re, [1934] 0.R. 436, [1934] 3 D.L.R. 347 (S.C.)-referred to 

Grafton-Fraser Inc. v. Canadian Imperial Bank of Commerce (1992), 11 C.B.R. (3d) 161, 90 D.L.R. (4th) 285 (Ont. 

Gen. Div.)- considered 

Hongkong Bank of Canada v. Chef Ready Foods Ltd (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2 

W.W.R. 136 (C.A.)- referred to 

lnducon Development Corp., Re (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.)- referred to 

Keddy Motor Inns Ltd, Re (1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175, 6 B.L.R. (2d) 116, 110 N.S.R. (2d) 246, 

299 A.P.R. 246 (C.A.)- referred to 

Northland Properties Ltd, Re, (sub nom. Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada) 73 

C.B.R. (N.S.) 195, [1989] 3 W.W.R. 363, 34 B.C.L.R. (2d) 122 (C.A.)- referred to 

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), I C.B.R. (3d) IOI, (sub nom. Elan Corp. v. Comiskey) 

41 O.A.C. 282, I O.R. (3d) 289 (C.A.)- referred to 

Quintette Coal Ltd., Re (1992), 13 C.B.R. (3d) 146, 68 B.C.L.R. (2d) 219 (S.C.)- referred to 

V'Vestla1tvNext,CANADA Copyright© Thomson Reuters Canada limited or its Hcensors {excluding individual cour! documents). All rights reserved. "" 
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1993 CarswellOnt 241, [1993] O.J. No. 4482, 22 C.B.R. (3d) 80 

Si/corp Ltd v. Canadian Imperial Bank of Commerce (June 26, 1992), Doc. B 152/92 (Ont. Gen. Div.)- referred to 

Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen. 

Div.)- referred to 

Woodward's Ltd, Re (1993), 20 C.B.R. (3d) 74, 84 B.C.L.R. (2d) 206 (S.C.)- referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 -

s. 6 

Motion for order sanctioning and approving plan of compromise and arrangement. 

R.A. Blair J. (Endorsement): 

This is a motion by the Applicants for an Order pursuant to s. 6 of the CCAA for sanction and approval of the plan of 

compromise and arrangement filed by the Applicants on September 24, 1993, as amended. On that date, I made an Order granting 

the Applicants the protection of a stay of proceedings under the Act, in order to permit them to restructure their operations and 

develop a plan of compromise or arrangement for presentation to their Creditors. 

2 The Plan has now been negotiated and put to meetings of the classes of creditors established under the Sept. 24th Order. 

With certain amendments it has been voted on and approved by creditors of sufficient numbers and in sufficient value amounts 

in each class to meet the requirements ofs. 6 of the Act. One creditor, a landlord- 803774 Ontario Limited- opposes the 

sanctioning and approval of the Plan. 

3 In considering whether to sanction a Plan of this sort, the Court must have regard to the following criteria, namely: 

I) whether there has been complete compliance with all statutory requirements; 

2) whether any material filings or procedures have been done or are purported to have been done otherwise than as 

authorized by the CCAA; and, 

3) whether the proposed Plan is fair and reasonable. 

See: Re Dairy Corp. of Canada, [1934] O.R. 436 (S.C.); Re Quintette Coal Ltd (1992), 13 C.B.R. (3d) 146 (B.C. S.C.). 

4 I am satisfied that this Plan meets the foregoing criteria. The position put forward on behalf of the opposing creditor 

needs to be addressed, however. 

5 As I apprehend the Landlord's position, it is essentially twofold, namely 

a) that the landlord ought to have been placed in a separate class of creditors, and ought not to have been grouped with 

the unsecured creditors, generally; and, 

b) that the Plan purports to terminate the tenancy, and there is no power in the Court under the CCAA to sanction a Plan 

which purports to do so. 

6 Counsel for the opposing creditor advanced an additional argument under the "fairness" criterion to the effect that the 

"new common shares" to be issued under the Plan were not evenly allocated amongst the unsecured creditors, and that Royal 

Bank of Canada ("RBC")- the major creditor, and also a secured creditor for part of its claim - was being favoured. I am 

\'\lestlavJNext,CANACA Copyright© Ttlomson Reuters Canada limited or its licensors (excluding individual court documents). Al! rights reserved. $ 
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not persuaded that there is a sufficient tilt in the allocation of these new common shares in favour of RBC to justify the Court 

in interfering with the business decision made by the creditor classes in approving the proposed Plan, as they have done. RBC's 

co-operation is a sine qua non for the Plan, or any Plan, to work, and it is the only creditor continuing to advance funds to the 

Applicants to finance the proposed re-organization. It does not seem unfair or unreasonable to me that it should receive some 

additional incentive to support the Plan. 

Classification 

7 In the circumstances of this case, it is not, in my view, inappropriate to have classified the landlord in the same class of 

creditors as the unsecured creditors. The landlord's claim has two bases: it is a judgment creditor for approximately $I million 

as a result ofa default judgment obtained against Armbro Inc. for arrears ofrent; and it has a contingent claim for unliquidated 

damages arising out of the termination of the lease. A landlord has a right of distraint under a lease, but I am told that this right 

is academic for present purposes. Thus, it seems to me that 803774 Ontario Limited is not in a materially different position 

than other unsecured creditors who have either a claim for liquidated damages or an unliquidated claim for damages which is 
contingent or which has crystallized. 

8 There is, in my view, a sufficient community of interest and rights between the Landlord here objecting and the other 

unsecured creditors to warrant their inclusion in the same class of creditors and to avoid an unnecessary fragmentation of 

creditors into an unwieldy patchwork or into a patchwork which may- as it would here- give one creditor an undue advantage 

and influence over the negotiations. The Landlord's claim is sizeable - between $3.5 million and $4.5 million, depending 

on whose version prevails- but it is nonetheless relatively insignificant in an overall blanket of approximately $130 million 

in indebtedness. See: Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.); Re 

Northland Properties Ltd. (sub nom. Northland Properties Ltd v. Excelsior Life Insurance Co. of Canada) (1989), 73 C.B.R. 

(N.S.) 195 (B.C. C.A.); Re Woodward's Ltd (1993), 20 C.B.R. (3d) 74 (B.C. S.C.). 

9 There is another factor to be considered at this juncture, as well. The Applicants have been assiduous in their efforts to 

negotiate in good faith and in advance of their Application with all of their creditors - and the opposing creditor falls within 

this category. The Landlord had notice of the Application which was returnable on Sept. 24 and of the Order which was sought, 

including the classification of creditors into three groups: Secured, Unsecured, and RBC. It did not attend and oppose or make 

submissions at that time regarding its classification with the unsecured creditors. It did not avail itself of the "come back" clause 

within the Sept. 24th Order, to raise the issue be fore the creditor's meetings. It did not appeal. In my opinion, one of those 

avenues should have been followed. To await the sanctioning hearing is too late, unless it can be said - which it cannot, in 

this case-that the classification has given rise to a "substantial injustice": Re Keddy Motor Inns Ltd (1992), 13 C.B.R. (3d} 

245 (N.S. C.A.). 

Termination of Leases within CCAA Proceedings 

I 0 This brings me to the second major issue raised on behalf of the objecting creditor, namely that the Court does not have 

the power under the CCAA to sanction or approve a Plan which terminates leases as part of its arrangement. 

I I I do not accept this submission. 

12 The CCAA is broad, remedial legislation, designed to facilitate a re-organization of a debtor company's affairs in a way 

that is in the interests of the company, its creditors and the public. It is to be liberally construed. See: Nova Metal Products 

Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v. Comiskey) (1990), I O.R. (3d) 289 (C.A.}; Hongkong Bank of Canada 

v. Che/Ready Foods Ltd (1990), 51 B.C.L.R. (2d) 84 (C.A.). 

13 It is true that there is no specific provision in the CCAA which states openly that the Court has the power to sanction 

the termination of leases. This, I think, is what Houlden J.A. must have been contemplating when he noted, in Grafton-Fraser 

Inc. v. Canadian Imperial Bank of Commerce (1992), 90 D.L.R. (4th) 285 (Ont. Gen. Div.) [at p. 287], that "[i]t is difficult 

to make a plan of compromise for such a company (a chain of retail clothing stores in rented premises) under the C.C.A.A., 

because there is no way ... to terminate leases and to limit the amount of the claims of landlords." Section 6 of the Act is 

'itVesttawNeXt<:>CANADA Copyright© Thomson Reuters Canada limited or its licensors (exclllding individual cou1"l documents). All rights reserved. 4 
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discretionary, however, and provides that 11the compromise or arrangement may be sanctioned by the court 11 
- assuming the 

statutory requirements respecting voting have been met, as they have here. There are a number of examples where the Courts 

have granted their approval to arrangements which involve the repudiation, surrender and ultimate termination of leases -

including, incidentally, Re Grafton-Fraser itself in its ultimate disposition. See also: Sklar-Peppler Furniture Corp. v. Bank 

of Nova Scotia, supra; Re Ayer's Ltd. (unreported, December 9, 1991, Nfld. T.D.); Re Jnducon Development Corp. (1992), 8 

C.B.R. (3d) 306 (Ont. Gen. Div.); Si/corp Ltd v. Canadian Imperial Bank of Commerce (June 26, 1992), Doc. 8152/92 (Ont. 

Gen. Div.) (unreported). I see nothing in principle which precludes a Court from interfering with the rights of a landlord under 

a lease, in the CCAA context, any more than from interfering with the rights of a secured creditor under a security document. 

Both may be sanctioned when the exigencies of the particular re-organization justify such balancing of the prejudices. 

14 In this case the sanction and approval of the Court is warranted, for the reasons I have articulated, and an Order will issue 

to that effect in terms of the draft Order filed on which I have placed my fiat. 

15 In addition, an Order will go directing the Registrar of Deeds to discharge and vacate the registration of certain Instruments 

described in a companion draft Order on which I have placed my fiat, and directing the Sheriff to withdraw certain Writs of 

Seizure and Sale also described therein. This Order is to issue immediately upon the filing of an Affidavit on behalf of the 

Applicants deposing that the conditions to implementation referred to in Article 5.3 of the Plan have been satisfied and that the 

Applicants are proceeding to implement the Plan. The Court office shall issue, enter and return this Order to the Applicants on 

the day on which the Order is presented for signing and entry. 

Eud of nucu1111:nt 

Motion allowed 

Ci)pyright i.) Th{1mson Rl'utcrs Can;1daLilnit.:d (1r its lic~nsors 1cxc!uding individual court d<)c11m1.":nts). All rights 
l"C$¢r\'Cd. 

VVestlawNext,.,CANADA Copyright© Thomson Reuters Canada limited or its !!censors (excluding individual courl documents). A!i rights reserved. 0 



TAB4 



Campeau Corp., Re, 1992 CarswellOnt 161 

1992 CarsweJIOnt 161, [1992] O.J. No. 237, 10 C.B.R. (3d) 104, 31 A.C.W.S. (3d) 708 

1992 Carswel!Ont 161 
Ontario Court of Justice (General Division) 

Campeau Corp., Re 

1992 Carswel!Ont 161, (1992] O.J. No. 237, 10 C.B.R. (3d) 104, 31 A.C.W.S. (3d) 708 

Re PROPOSED PLAN OF ARRANGEMENT FOR 
CREDITORS AND SHAREHOLDERS OF CAMPEAU 

CORPORATION; Re CAMPEAU CORPORATION (Applicant) 

Farley J. 

Heard: Febtuary 6, 1992 
Judgment: Febtuary 10, 1992 

Docket: Doc. B298/91 

Counsel: K.P. McE/cheran and P. Slayton, for Can1peau Corporation. 

H. Fogul, for Mondev International Ltd. 

J. Gilbert Van Allen and John Andrachuk, in person. 

Subject: Corporate and Co111n1crcial; Insolvency 

Related Abridgn1cnt Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Bankruptcy and insolvency 

XIX Con1panics1 Creditors Arrangement Act 

XIX.3 Arrange1nents 

XIX.3.b Approval by court 

XIX.3.b.i "Fair and reasonable" 

1-lcadnote 

Corporations --- Arrangements and compromises - Under Con1panies' Creditors Arrangen1ents Act -

Arrangen1cnts - Approval by Court - ''Fair and reasonable" 

Corporations - Arrangen1cnts and con1pro1nises - Con1panies1 Creditors Arrange111ent Act - Criteria to be considered 

by court in exercising discretion to approve proposed plan set out - Court sanctioning plan of creditors and shareholders 

- Co111panies' Creditors Arrange111ent Act, R.S.C. 1985, e. C-36. 

In exercising its discretion to approve a proposed plan of arrangen1ent for the shareholders of a corporation, the court 

should consider three criteria: "( l) there n1ust be strict con1pliance with all statutory requiren1ents; (2) all 1natcrial filed 

and procedures carried out 111ust be exan1incd to detenninc if anything has been done or purported to be done \Vhich is not 

authorized by the Con1panies' Creditors Arrangen1enl Act; and (3) the Plan 111ust be fair and reasonable." 

·rable of Authorities 

Cases considered: 

't/~:: 1.1 d\';Next CANADA Copyr:9ht ('.;, Thom,;ori Reuters CanadH Limited or its licensors (excluclin9 ir1d1vrdw1! cnw1 d0cw:1ents). All nqhts reserved 



Campeau Corp., Re, 1992 CarswellOnt 161 

1992 CarswellOnt 161, [1992] O.J. No. 237, 10 C.B.R. (3d) 104, 31 A.C.W.S. (3d) 708 

Campeau Co1p .. Re (1990), IO C.B.R. (3d) 100, 86 D.L.R. (4th) 570 (Ont. Gen. Div.), leave to appeal to Ont. C.A. 

refused (1992), IO C.B.R. (3d) IOOn, 86 D.L.R. (4th) 570n, leave to appeal to S.C.C. refused (1992), IO C.B.R. (3d) 

I OOn, 86 D.L.R. (4th) 570n - referred to 

Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 71 C.B.R. (N.S.) 20, 64 Alta. L.R. (2d) 139, 

[ 1989] 2 W.W.R. 566 (Q.B.)- considered 

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.)- applied 

Quintette Coal Ltd., Re (1991), 7 C.B.R. (3d) 165, (sub nom. Quintette Coal Ltd. v. Nippon Steel Co1p.) 56 B.C.L.R. 

(2d) 80 (S.C.)- referred to 

Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen. 

Div.)- referred to 

Statutes considered: 

Bankruptcy Code of 1978 -

II U.S.C. 1129 

Business Corporations Act, 1982, S.O. 1982, c. 4 [now R.S.O. 1990, e. B.16]. 

Con1panics' Creditors An·angen1ent Act, R.S.C. 1985, c. C-36. 

Motion for approval of proposed plan of arrange1nent. 

Far/eyJ.: 

This 1nattcr was heard by 1ne on Thursday, February 6, 1992, on the understanding that I would not release 111y decision 

pending the dctennination of a proceedings brought by Mondev International Ltd. re stay and leave to appeal in the Supren1e 

Court of Canada. I now have been advised that these proceedings have been dis111issed on Friday. 

2 Approvals of plans under the Co1npanies' Creditors Arrange1nenl Act, R.S.C. 1985, c. C-36 ("C.C.A.A.") and the Business 

Corporations Act, 1982, S.O. 1982, c. 4 involve co1npliance with various procedural requircn1ents either directly under that 

legislation or flowing fron1 directions received fro1n the court pursuant to those Acts. In this regard I mn satisfied that appropriate 

notices \Vere given pursuant to the various orders that I gave both as to n1atcrial by 1nail and advice by newspaper publication. 

The infonnation circular and related 1natcrials were in the general fonn approved. 

3 I a1n also satisfied that the n1ectings of the various groups of creditors and shareholders (as categorized under the original 

order and not successfully challenged) were regularly called in accordance with the requircn1ents. In all categories a quorun1 as 

required \Vas present. The vote by category was also substantially in favour of the plan. This 1nay be sun1111arizcd as follows: 

Category $(lOOOsl Present % Affirmative 

by $ for vote of those 

debt & by present % by $ 
No. of shares by debt and by 

for share- No. of shares for 

holders shareholders 

Secured Debt 488,170 99.6% 100% 

''/J.:±"1,lc;-;;Next- CANADA Copyr1gl1t (\;' Tl1ornso11 Reuters Conadii Limited or its liconsors \e.'<clud:n9 1ndividua! Gl1url docunientsJ. /\II n~ihts reserved 2 
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1992 CarswellOnt 161, (1992] O.J. No. 237, 10 C.B.R. (3d) 104, 31 A.C.W.S. (3d) 708 

Senior Unsecured Debt 190,735 100% 93.94%<*> 

7 1/2% Debentures 174,550 81% 98.7% 

7% Debentures 382,822 100% 100% 

Preferred Shares N/A 64.3% 98%<**> 

Common Shares N/A 63.6% 88% 

<*> Mondev International Ltd. abstaining 

<**> 95% of series B, C and D Preferred Shares 

4 I a1n further advised that orders of the United States Bankruptcy Court, Southern District of Ohio, Western Division, 

under s. 1129 of the Bankruptcy Code of the United States confirming the Federated Stores Inc., etc., plan and the Allied Stores 

Corporation - Federated Depart1nent Stores Inc., etc., plan (a prerequisite to this plan) have now issued and further that all 

necessary and contemplated regulatory reviews, consents and approvals (and specifically stock exchange conditional approval 

for listing) have been obtained or co1npleted to the extent feasible. Notices of the hearing for a final order sanctioning the plan 

were published in the national edition of The Globe and Mail and the Wall Street Journal on January 27, 1992. 

5 I a111 therefore satisfied that all procedural requiren1ents under the legislation and orders have been satisfied. 

6 It then co1nes down to the question of whether I con1e to the conclusion that the plan is fair and reasonable in respect 

of each of the categories of creditors and shareholders. It was opposed on that basis by Mondev, J. Gilbert Van Allen and 

John Andrachuk. I am 1nindful of the applicant's financial difficulties. It is obvious that with its condition of insolvency as 

de111onstrated there would be nothing for the shareholders on a liquidation; the san1e holds true for the debenturcholders. A result 

that the plan gives then1 so1nething rather than nothing in a looming liquidation is axion1atically one that is fair and reasonable 

for those categories if their interest alone is looked at. 

7 I note that the applicant's board (with the exception of Robert Ca1npeau who voted against and one of his non1inees, Patrick 

Kelly, who abstained) voted in favour of the plan after a year-and-a-half of the applicant's 1nanage1ncnt, board and professional 

advisors hying to find a solution to the applicant's financial dilen1111a. This vote included all of the independent directors on 

the board (independent of the Oly1npia & York group and of Robert Ca1npeau) \Vho were involved in reviewing the RBC 

Do1ninion's Securities Inc. failness (fair fro111 a financial point of view to holders of public securities) opinion. This co1111nittee of 

independent directors also had the advantage ofRichardson Grcenshields of Canada Lin1ited's advice as to the RBC Don1inion's 

e1nploying standard procedures, criteria and analysis. I an1 further satisfied that the infonnation circular provided infonnation in 

the detail necessary as to all 1naterial 111atters to allow those eligible to vote to 111akc infonned decisions. I note specifically that 

the opinion of Messrs. Blake, Cassels & Graydon referred to in the sun1n1ary to directors dated March 14, 1991 (which sun11na1y 

\Vas conte111poraneously given to the applicant's directors for analysis and discussion nnd was a fair synopsis) recon1111cnded 

that any clain1 against the Oiyn1pia & York group be used as a "shield" rather than a "sword" in effect. The opinion was of 

the conclusion that a successful "sword" approach was extre1nely unlikely given the nature of the relief to be clai111ed and the 

fact circun1stances (including a conflict oftesti111ony on 111atcrial points by potential witnesses for the applicant). Iain therefore 

satisfied that there was no practical necessity to highlight in the infonnation circular this question and the standard 111utual release 

bct\vccn the applicant and the Olyn1pia & York group. It is perhaps unfortunate in the circun1stances that not\Vithstanding the 

in11nateriality this was not disclosed, as this 111ight have avoided the raising of false hopes in those \Vho opposed the plan. This 

aspect 111ay be particularly so when the infonnation circular, apparently for securities legislation and policy purposes, includes 

so 111uch disclosure of\vhat n1ight sin1ilarly be considered i1111naterial 111attcrs in the overall context of the subject-111atter. 

8 Mondcv \Vas said to have abstained fron1 voting in the plans since it did not think that the infonnation in the infonnation 

circular \vas con1plete. It objected to the general thrust of the disclosure \vhich \Vas best exen1plified by the sun1111ary in the 

infonnation circular which indicated in part: 
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The Arrangement is an integral part of the restructuring plan. In the opinion of 111anage1nent of the Corporation, the 

alternative to the Arrangement is liquidation of the Corporation. In the event of a liquidation, the Shareholders and 

Creditors, other than holders of Secured Debt, would be unlikely to receive any recovery. 

Mondev then suggested various arithmetical exercises by which it clai111ed that it would in faCt receive in liquidation more than 

the estin1ated value of new shares that it would receive under the plan. Mondev's analysis was sin1plistic and would appear 

to ignore a number of factors. These include: it focused on one part of the equation without see111ingly appreciating that the 

equation was in other respects influenced by the arrangen1ent including concessions by the secured debt holders; it did not take 

into account the costs of liquidation and its uncertain results in a recessionary n1arket; it ignored the recovery Mondev would 

receive out of the U.S. reorganizations; and it did not consider that all other 111e111bcrs of the senior unsecured debt class of 

which it was a 1ne1nber and who were sophisticated institutions and investor corporations (including Marine Midland which 

Mondev unsuccessfully attempted to include with itself in another voting category) voted in favour of the plan. Mondev should 

be content to take the bad with the good. I do not sec the plan as being unfair to senior unsecured debt-holders generally nor 

Mondev specifically. 

9 Messrs. Van Allen (a preferred shareholder and investn1ent advisor) and Andrachuk (a preferred shareholder, debenture 

holder and accountant) were both concerned with the categories which were established. They did not bring any proceedings to 

dispute that classification as Mondev unsuccessfully did before three levels of court (sec Re Ca111peau Co1p., [ 1991] O.J. No. 

2338 (Montgomery J.) [reported ante at p. 100, 86 D.L.R. (4th) 570] which the Supreme Court of Canada ruled on February 7, 

1992). Apparently they did not bcco111e concerned, notwithstanding tin1ely disclosure, until they saw the inforn1ation circular. 

I-Iowever, there should be an appreciation that the categorization should take into account general siinilarities of interest. Sec 

Noreen Energy Resources Ltd. v. Oakwood Petroleums ltd. (1988), 72 C.B.R. (N.S.) 20, 64 Alta. L.R. (2d) 139, [1989] 2 

W.W.R. 566 (Q.B.) at pp. 26-28 [C.B.R.], particularly at p. 28 where Forsyth J. states: 

These co1n1nents 111ay be reduced to two cogent points. First, it is clear that the C.C.A.A. grants a court the authority to 

alter the legal rights of parties other than the debtor con1pany without their consent. Second, the pri1nary purpose of the Act 

is to facilitate reorganizations and this factor n1ust be given due consideration at every stage of the process, including the 

classification of creditors 1nadc under a proposed plan. To accept the 'identity of interest' proposition as a starting point in 

the classification of creditors necessarily results in a 1111ultiplicity of discrete classes' which would n1ake any reorganization 

difficult, if not impossible, to achieve. 

Sec also Re Quintette Coal ltd. (1991), 7 C.B.R. (3d) 165, (sub nom. Quintette Coal Ltd. v. Nippon Steel Corp.} 56 B.C.L.R. 

(2d) 80 (S.C.) at pp. 90-91 [B.C.L.R.] and Sklar-Peppler Furniture Co11>. v. Bank ojNova Scotia, [ 1991] O.J. No. 2288 (Borins 

J.) at pp. 14-15 [now reported at 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen. Div.)]. 

I 0 Mr. Andrachuk also co1nplained that the public security holders \VCrc not involved directly in the negotiation process. I 

\VOuld echo in spades what Forsyth J. said about tnaking a reorganization i111possiblc to achieve. It is of course to the n1anagen1ent 

and directors of a corporation that security holders n1ust look to be responsible for doing what is in the best interests of the 

corporation (and indirectly of the security holders). Further, he was concerned that the senior unsccurcds \vcre too richly 

rewarded \Vith new shares in the plan. Evidently he was not co111111on in interest to that group including Mondev. Finally, he 

\Vas concerned that the approval process of the plan did not involve a 1najority of the niinority test which he suggested should 

exclude the Oly1npia & York group and the National Bank. Ho\vevcr, this type of voting is not contcn1plated by the voting 

procedures set forth in the C.C.A.A. 

11 I have also exa1nined the n1aterials filed and procedures carried out in connection \Vith this plan and the application to 

approve it. I an1 satisfied that such is in accordance with and has been carried out as authorized pursuant to the C.C.A.A. 

12 In Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), Trainor J. stated at pp. 182-183: 

ln the exercise of its discretion, the court should consider three criteria, \vhich arc: 
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1. There 1nust be strict compliance with all statutory requiren1ents. 

2. All n1aterial filed and procedures carried out must be exmnined to detern1ine if anything has been done or purported to 

be done which is not authorized by the Co1npanies' Creditors Arrange111ent Act. 

3. The Plan 1nust be fair and reasonable. 

13 I an1 of the view that all three criteria have been satisfied in this 1natter. The plan is fair and reasonable to all participants 

generally and the objectors specifically; there has been nothing in the nature of a confiscation of their rights but rather a 

reasonable balancing of interest. An order is to issue in the fonn subn1ittcd with the return of application adjusting the date of 

such order to today1s date. I have endorsed the record as follows: 

Monday, Feb. I 0/92 

I have been advised that the Supre1ne Court of Canada has disn1issed Mondev's proceedings before it. It is therefore 

appropriate to release my decision concerning the sanctioning of the Ca1npeau plan. For written reasons I have sanctioned 

the plan and an order is to issue in the forn1 requested. 

End of Dlll:umcnt 

Approval granted. 

Copyright f;: l'lwmson Reuters C:mud:1 Llmilcd i:or its lkcns•.Jr~ k\cluding individnul collrt dPClUllClltS). All right~ 

reserved. 
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APPLICATION by airline for approval of plan of arrangement; COUNTER-APPLICATION by investment corporation for 

declaration that plan constituted 1nerger or transfer of airline's assets to AC Corp., that plan would not affect investtncnt 

corporation, and directing repurchase of notes pursuant to trust indenture, and that actions of airline and AC Corp. in fonnulating 

plan were oppressive and unfairly prejudicial; COUNTER-APPLICATION by minority shareholders. 

Paper11y J.: 

I. Introduction 

After a decade of searching for a pennancnt solution to its ongoing, significant financial problen1s, Canadian Airlines 

Corporation (11CAC") and Canadian Airlines International Ltd. ("CAIL") seek the court's sanction to a plan of arrange1nent filed 

under the Co1npanies' Creditors Arrange111ent Act C'CCAA") and sponsored by its historic rival, Air Canada Corporation (11Air 

Canada"). To Canadian, this represents its last choice and its only chance for survival. To Air Canada, it is an opportunity to 

lead the restructuring of the Canadian airline industry, an exercise n1any suggest is long overdue. To over 16,000 e1nployees 

of Canadian, it 111eans continued en1ploy111ent. Canadian Airlines will operate as a separate entity and continue to provide 

domestic and international air service to Canadians. Tickets of the flying public will be honoured and their frequent flyer points 

n1aintained. Long term business relationships with trade creditors and suppliers will continue. 

2 The proposed restructuring co1nes at a cost. Secured and unsecured creditors arc being asked to accept significant 

co1npron1ises and shareholders of CAC arc being asked to accept that their shares have no value. Certain unsecured creditors 

oppose the plan, alleging it is oppressive and unfair. They assert that Air Canada has appropriated the key assets of Canadian to 

itself. Minority shareholders ofCAC, on the other hand, argue that Air Canada1s financial support to Canadian, before and during 

this restructuring process, has increased the value of Canadian and in turn their shares. These two positions are irreconcilable, 

but do reflect the perception by sonic that this plan asks the1n to sacrifice too 1nuch. 

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a sanction hearing is to 

consider whether the plan fairly balances the interests of all the stakeholders. Faced \Vi th an insolvent organization, its role 

is to look forward and ask: docs this plan represent a fair and reasonable con1pron1ise that will pern1it a viable con1n1ercial 

entity to cn1erge? It is also an exercise in assessing current reality by co1nparing available con1111ercial alternatives to what is 

offered in the proposed plan. 

II. Background 

Canadian Airlines and ils Subsidiaries 

4 CAC and CAIL are corporations incorporated or continued under the Business Co17Jora1ions Act of Alberta, S.A. 1981, c. 

B-15 ("ABCA"). 82% of CA C's shares arc held by 853350 Alberta Ltd.("853350") and the remaining 18% arc held publicly. 

CAC, directly or indirectly, o\vns the 1najority of voting shares in and controls the other Petitioner, CAIL and these shares 

~~--~------------------------
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represent CAC's principal asset. CAIL owns or has an interest in a nu1nber of other corporations directly engaged in the airline 

industry or other businesses related to the airline industry, including Canadian Regional Airlines Li1nited ("CRAL"). Where 

the context requires, I will refer to CAC and CAIL jointly as 11 Canadian" in these reasons. 

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the na111e Pacific Western Airlines 

C'PWA") to one of Canada's two n1ajor airlines. By n1id-I 986, Canadian Pacific Air Lines LiJnited ("CP Air11
), had acquired the 

regional carriers Nordair Inc. ("Nordair") and Eastern Provincial Airways ("Eastern 11
). In February, 1987, PWA con1pleted its 

purchase of CP Air fron1 Canadian Pacific Li111ited. PWA then 1nerged the four predecessor carriers (CP Air, Eastern, Nordair, 

and PW A) to forn1 one airline, "Canadian Airlines International Ltd. 11
, which was launched in April, 1987. 

6 By April, 1989, CAIL had acquired substantially all of the con1mon shares ofWardair Inc. and co1npleted the integration 

of CAIL and Wardair Inc. in 1990. 

7 CAIL and its subsidiaries provide international and don1estic scheduled and charter air transportation for passengers and 

cargo. CAIL provides scheduled services to approxiinately 30 destinations in 11 countries. Its subsidiary, Canadian Regional 

Airlines ( 1998) Ltd. ("CRAL 98") provides scheduled services to approximately 35 destinations in Canada and the United 

States. Through code share agree1nents and n1arkcting alliances with leading carriers, CAIL and its subsidiaries provide service 

to approxi1nately 225 destinations worldwide. CAIL is also engaged in charter and cargo services and the provision of services 

to third parties, including aircraft overhaul and niaintenance, passenger and cargo handling, flight sin1ulator and cquipn1cnt 

rentals, en1ployee training progra1ns and the sale of Canadian Plus frequent flyer points. As at Deec1nber 31, 1999, CAIL 

operated approxin1ately 79 aircraft. 

8 CAIL directly and indirectly employs over 16,000 persons, substantially all ofwho111 are located in Canada. The balance 

of the en1ployecs arc located in the United States, Europe, Asia, Australia, South An1erica and Mexico. Approxi111atcly 88% of 

the active en1ployccs of CAIL are subject to collective bargaining agree1nents. 

Events Leading up to the CCAA Proceedings 

9 Canadian's financial difficulties significantly predate these proceedings. 

10 In the early I 990s, Canadian experienced significant losses fron1 operations and deteriorating liquidity. It con1pleted a 

financial restructuring in I 994(the"1994 Restructuring") which involved en1ployees contributing $200,000,000 in new equity 

in return for receipt of entitlcn1cnts to eo111111on shares. In addition, Aurora Airline InvestJnents, Inc. ("Aurora"), a subsidiary of 

AMR Corporation ("AMR"), subscribed for $246,000,000 in preferred shares of CAIL. Other AMR subsidiaries entered into 

co1nprehensive services and n1arketing arrange111ents with CAIL. The govern111ents of Canada, British Colun1bia and Alberta 

provided an aggregate of$ l 20,000,000 in loan guarantees. Seniorcreditors,juniorcreditors and shareholders ofCAC and CAIL 

and its subsidiaries converted approxiinately $712,000,000 of obligations into co1nn1on shares of CAC or convertible notes 

issued jointly by CAC and CAIL and/or received warrants entitling the holder to purchase con1111on shares. 

l l In the latter half of 1994, Canadian built on the i111proved balance sheet provided by the 1994 Restructuring, focussing 

on strict cost controls, capacity n1anagcn1ent and aircraft utilization. The initial results \Vere encouraging. }iowevcr, a 11u1nber 

of factors including higher than expected fuel costs, rising interest rates, decline of the Canadian dollar, a strike by pilots of 

Ti1nc Air and the te111pora1y grounding oflnter-Canadicn's ATR-42 fleet undennined this in1provcd operational pcrfonnance. 

In I 995, in response to additional capacity added by en1crging charter carriers and Air Canada on key transcontinental routes. 

CAIL added additional aircraft to its fleet in an effort to regain 111arkct share. Ho\vever, the addition of capacity coincided \Vi th 

the slo\v-do\vn in the Canadian cconon1y leading to traffic levels that were significantly below expectations. Additionally, key 

international routes of CAIL failed to produce anticipated results. The cu111ulativc losses of CA IL fron1 1994 to 1999 totalled 

S77 I 1nillion and fron1 January 31, 1995 to August 12, 1999, the day prior to the issuance by the Govcrnn1ent of Canada of 

an Order under Section 47 of the Canada Transportation Act (relaxing certain rules under the Co111peraio11 Act 10 l~1cilitate 

a restructuring or the airline industry and described further below), the trading price of Canadian's con1111on shares declined 

from S7.90 to SI .55. ' 
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12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position. In 1996, Canadian faced 

an environn1ent where the do1nestic air travel 1narket saw increased capacity and aggressive price con1pctition by two new 

discount carriers based in western Canada. While Canadian's traffic and load factor increased indicating a positive response to 

Canadian's post-restructuring business plan, yields declined. Atte1npts by Canadian to reduce do1nestic capacity were offset by 

additional capacity being introduced by the new discount carriers and Air Canada. 

13 The continued lack of sufficient funds fro1n operations 1nade it evident by late fall of 1996 that Canadian needed to take 

action to avoid a cash shortfall in the spring of 1997. In Nove1nber 1996, Canadian announced an operational restructuring plan 

(the" 1996 Restructuring") ai111ed at returning Canadian to profitability and subsequently in1ple1nented a pay111ent deferral plan 

which involved a ten1porary 1noratoriun1 on payn1ents to ce11ain lenders and aircraft operating lessors to provide a cash bridge 

until the benefits of the operational restructuring were fully i111plemented. Canadian was able successfully to obtain the support 

of its lenders and operating lessors such that the n1oratoriun1 and pay1nent deferral plan was able to proceed on a consensual 

basis without the require111ent for any court proceedings. 

14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by focussing on controllable 

factors which targeted earnings in1prove1nents over four years. Three n1ajor initiatives were adopted: network enhancen1ents, 

wage concessions as supplen1ented by fuel tax reductions/rebates, and overhead cost reductions. 

15 The benefits of the I 996 Restructuring were reflected in Canadian's 1997 financial results when Canadian and its 

subsidiaries reported a consolidated net inco111e of$5.4 million, the best results in 9 years. 

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong n1arkct for U.S. public debt financing in 

the first half of 1998 by issuing U.S. $175,000,000 of senior secured notes in April, 1998 ("Senior Secured Notes") and U.S. 

$100,000,000 of unsecured notes in August, 1998 ("Unsecured Notes"). 

17 The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a nun1ber of new factors which had 

a significant negative in1pact on financial perfonnance, particularly in the fourth quarter. Canadian's eroded capital base gave 

it lin1ited capacity to \Vithstand negative effects on traffic and revenue. These factors included lower than expected operating 

revenues resulting fro111 a continued weakness of the Asian econo111ies, vigorous con1petition in Canadian's key western Canada 

and the western U.S. transborder tnarkets, significant price discounting in n1ost do111estic 1narkcts following a labour disruption 

at Air Canada and CAlL's te111porary loss of the ability to code-share with A111erican Airlines on certain transborder flights due 

to a pilot dispute at An1erican Airlines. Canadian also had increased operating expenses prin1arily due to the deterioration of the 

value of the Canadian dollar and additional airport and navigational fees in1posed by NA V Canada \Vhich were not recoverable 

by Canadian through fare increases because of con1petitive pressures. This resulted in Canadian and its subsidiaries reporting 

a consolidated loss of$137.6 million for 1998. 

18 As a result of these continuing weak financial results, Canadian undertook a nun1bcr of additional strategic initiatives 

including entering the 011eivorldT!vf Alliance, the introduction of its new "Proud Wings" corporate i1nage, a restructuring of 

CA IL's Vancouver hub, the sale and leaseback of certain aircraft, expanded code sharing arrangen1ents and the in1plen1entation 

of a service charge in an effort to recover a portion of the costs relating to NA V Canada fees. 

19 Beginning in late l 998 and continuing into 1999, Canadian tried to access equity n1arkcts to strengthen its balance sheet. 

In January, 1999, the Board of Directors of CAC detennincd that while Canadian needed to obtain additional equity capital, an 

equity infusion alone would not address the funda1nental structural proble111s in the do1nestic air transportation n1arket. 

20 Canadian believes that its financial pcrfonnance \Vas and is reflective of structural problen1s in the Canadian airline 

industry, 1nost significantly, over capacity in the do111cstic air transportation n1arkct. 1t is the vie\v of Canadian and Air Canada 

thnt Canada's relatively sn1nll population and the geographic distribution of that population is unable to support the overlapping 

nct\vorks of t\VO full service national carriers. As described further belo\v, the Governn1ent of Canada has recognized this 

funda111ental problen1 and has been instn1n1ental in atte1npts to develop a solution. 
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Initial Discussions 1vith Air Canada 

21 Accordingly, in January, 1999, CAC1s Board of Directors directed 1nanagement to explore all strategic alternatives 

available to Canadian, including discussions regarding a possible 1nerger or other transaction involving Air Canada. 

22 Canadian had discussions with Air Canada in early 1999. AMR also participated in those discussions. While several 

alternative 1nergcr transactions were considered in the course of these discussions, Canadian, AMR and Air Canada \Vere unable 

to reach agree111cnt. 

23 Following the tennination ofn1erger discussions between Canadian and Air Canada, senior 1nanagcn1ent of Canadian, 

at the direction of the Board and with the support of AMR, renewed its efforts to secure financial partners with the objective 

of obtaining either an equity investn1ent and support for an eventual 1nerger with Air Canada or i1n111ediate financial support 

for a 111erger with Air Canada. 

Offer by Onex 

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on discussions with Onex 

Corporation ("Onex 11
) and AMR concerning the basis upon which a 1nergerofCanadian and Air Canada could be acco1nplished. 

25 On August 23, 1999, Canadian entered into an Arrange1nent Agree111cnt with Onex, AMR and Airline Industry 

Revitalization Co. Inc. ("AirCo") (a co111pany owned jointly by Onex and AMR and controlled by Onex). The Arrange111ent 

Agreen1ent set out the ter111s of a Plan of Arrange1nent providing for the purchase by AirCo of all of the outstanding con1111on and 

non-voting shares ofCAC. The Arrange1nent Agreen1ent was conditional upon, an1ong other things, the successful co111pletion 

of a si111ultaneous offer by AirCo for all of the voting and non-voting shares of Air Canada. On August 24, 1999, AirCo 

announced its offers to purchase the shares of both CAC and Air Canada and to subsequently 1nerge the operations of the two 

airlines to create one international carrier in Canada. 

26 On or about Septe1nber 20, 1999 the Board of Directors of Air Canada reco1111nended against the AirCo offer. On or 

about October 19, 1999, Air Canada announced its own proposal to its shareholders to repurchase shares of Air Canada. Air 

Canada's announcen1ent also indicated Air Canada's intention to 1nake a bid for CAC and to proceed to co1nplete a n1erger \.Yith 

Canadian subject to a restructuring of Canadian's debt. 

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On Novcn1ber 5, 1999, the Quebec 

Superior Court ruled that the AirCo offer for Air Canada violated the provisions of the Air Canada Public Participation Act. 

AirCo in1111ediately withdrew its offers. At that tilne, Air Canada indicated its intention to proceed with its offer for CAC. 

28 Follo\ving the withdrawal of the AirCo offer to purchase CAC, and not\vithstanding Air Canada's stated intention 

to proceed \Vith its offer, there \Vas a renewed uncertainty about Canadian's future which adversely affected operations. As 

described further below, Canadian lost significant forward bookings \vhich further reduced the con1pany's rc111aining liquidity. 

Offer by 853350 

29 On Nove111bcr l l, 1999, 853350 (a corporation financed by Air Canada and O\vned as to I Oo/o by Air c·anada) 111adc a 

fonnnl offer for all of the con1n1on and non-voting shares ofCAC. Air Cannda indicated that the invotve1nent of 853350 in the 

take-over bid was necessary in order to protect Air Canada fron1 the potential adverse effects of a restructuring of Canadian's 

debt and that Air Canada \vould only con1plete a 1nerger with Canadian after the con1pletion of a debt restructuring transaction. 

The offer by 853350 \Vas conditional upon, a1nong other things, a satisH1ctory resolution of AM R's clain1s in respect of Canadian 

and a satisfactory resolution of certain regulato1y issues arising fron1 the announce111cnt n1ade on October 26, 1999 by the 

Govenunent of Canada regarding its intentions to alter the regi1nc governing the airline industry. 

30 As noled above, AMR and its subsidiaries and affiliates had certain agree1nents \Vith Canadian arising fro1n AMR's 

invest1nent (through its \Vholly O\vned subsidia1y, Aurora Airline lnvcstn1cnts, Inc.) in CAIL during the 1994 Restructuring. Jn 
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particular, the Services Agrec1nent by which AMR and its subsidiaries and affiliates provided certain reservations, scheduling 

and other airline related services to Canadian provided for a tennination fee of approxin1ately $500 n1illion (as at Dece1nber 31, 

1999) while the tern1s governing the preferred shares issued to Aurora provided for exchange rights which were only retractable 

by Canadian upon pay1nent of a rede1nption fee in excess of $500 n1illion (as at Dece1nbcr 31, 1999). Unless such provisions 

were an1ended or waived, it was practically impossible for Canadian to co111plete a 1ncrgcr with Air Canada since the cost of 

proceeding without AMR1s consent was simply too high. 

31 Canadian had continued its efforts to seek out all possible solutions to its structural problcn1s follo\ving the \Vithdrawal 

of the AirCo offer on Nove1nber 5, 1999. While AMR indicated its willingness to provide a nieasurc of support by allowing a 

deferral ofson1e of the fees payable to AMR under the Services Agree1nent, Canadian was unable to find any investor willing 

to provide the liquidity necessary to keep Canadian operating while alternative solutions were sought. 

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR regarding the purchase by 853350 

of AMR's shareholding in CAIL as well as other 1natters regarding code sharing agreen1ents and various services provided to 

Canadian by AMR and its subsidiaries and affiliates. The parties reached an agree1nent on Novcn1ber 22, 1999 pursuant to 

which AMR agreed to reduce its potential da1nages clai1n for tern1ination of the Services Agrecn1cnt by approxiinately 88%. 

33 On Decen1ber 4, 1999, CAC 1s Board reco1n1nended acceptance of 853350's offer to its shareholders and on Decen1ber 

21, 1999, two days before the offer closed, 853350 received approval for the offer fron1 the Con1pctition Bureau as well as 

clarification fron1 the Governn1ent of Canada on the proposed regulatory fra1nework for the Canadian airline industry. 

34 As noted above, Canadian's financial condition deteriorated further after the collapse oft he AirCo Arrangcn1cnt transaction. 

In particular: 

a) the doubts which were publicly raised as to Canadian's ability to survive niade Canadian's efforts to secure 

additional financing through various sale-leaseback transactions 1nore difficult; 

b) sales for future air travel were down by approxin1ately 10% con1pared to 1998; 

c) CAIL's liquidity position, which stood at approxin1ately $84 1nillion (consolidated cash and available credit) as at 

Scptcn1ber 30, 1999, reached a critical point in late Deccn1ber, 1999 when it was about to go negative. 

35 In late Decen1ber, 1999, Air Canada agreed to enter into certain transactions designed to ensure that Canadian would 

have enough liquidity to continue operating until the scheduled con1plction of the 853350 take-over bid on January 4, 2000. Air 

Canada agreed to purchase rights to the Toronto-Tokyo route for $25 1nillion and to a sale-leaseback arrangen1cnt involving 

certain unencun1bcred aircraft and a flight sin111lator for total proceeds of approxiinately $20 111illion. These transactions gave 

Canadian sufficient liquidity to continue operations through the holiday period. 

36 lf Air Canada had not provided the approxi1nate $45 111illion injection in Dcce1nber 1999, Canadian \vould likely have 

had to tile for bankruptcy and cease all operations before the end of the holiday travel season. 

37 On Janua1y 4, 2000, \Vi th all conditions of its offer having been satisfied or \Vaived, 853350 purchased approxin1ately 82o/o 

of the outstanding shares of CAC. On January 5, 1999, 853350 con1plctcd the purchase of the preferred shares of CAl L O\vned 

by Aurora. In connection with that acquisition, Canadian agreed to certain ainend1nents to the Services Agrec1ncnt reducing 

the ainounts payable to AMR in the event of a tcnnination of such agrecn1cn1 and, in addition, the unanin1ous shareholders 

agrcen1cnt \vhich gave AMR the right to require Canadian to purchase the CAIL preferred shares under certain circu1nstances 

\Vas tern1inated. These arrangc1ncnts had the effect of substantially reducing the obstacles to a restructuring ofCanadian's debt 

and lease obligations and also significantly reduced the clain1s that AMR \vould be entitled to advance in such a restructuring. 

38 Despite the $45 n1illion provided by Air Canada, Canadian's liquidity position re1nained poor. \Vith Janua1y being a 

traditionally slo\v 1nonth in the airline industry, further bridge financing was required in order to ensure that Canadian \vould be 

able to operate \Vhile a debt restructuring transaction was being negotiated with creditors. Air Canada negotiated an arrange111ent 
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with the Royal Bank of Canada ("Royal Bank") to purchase a participation interest in the operating credit facility 1nadc available 
to Canadian. As a result of this agree1nent, Royal Bank agreed to extend Canadian's operating credit facility fro1n $70 1nillion 
to $120 1nillion in January, 2000 and then to $145 1nillion in March, 2000. Canadian agreed to supple111ent the assignn1ent of 
accounts receivable security originally securing Royal's $70 million facility with a further Security Agreen1ent securing certain 
unencun1bered assets of Canadian in consideration for this increased credit availability. Without the support of Air Canada or 

another financially sound entity, this increase in credit would not have been possible. 

39 Air Canada has stated publicly that it ultin1ately wishes to 1nerge the operations of Canadian and Air Canada, subject 
to Canadian co1npleting a financial restructuring so as to pern1it Air Canada to con1plctc the acquisition on a financially sound 
basis. This pre~condition has been e111phasized by Air Canada since the fall of 1999. 

40 Prior to the acquisition ofn1ajority control ofCAC by 853350, Canadian's 1nanage1ncnt, Board of Directors and financial 
advisors had considered every possible alternative for restoring Canadian to a sound financial footing. Based upon Canadian's 
extensive efforts over the past year in particular, but also the efforts since 1992 described above, Canadian ca111e to the conclusion 
that it n1ust con1plete a debt restructuring to pennit the co1npletion of a full 111erger between Canadian and Air Canada. 

41 On Feb1uary I, 2000, Canadian announced a n1oratoriu1n on pay1nents to lessors and lenders. As a result of this n1oratoriun1 
Canadian defaulted on the pay1nents due under its various credit facilities and aircraft leases. Absent the assistance provided 
by this n1oratoriun1, in addition to Air Canada's support, Canadian would not have had sufficient liquidity to continue operating 
until the co1npletion of a debt restructuring. 

42 Following in1ple1nentation of the moratoriu111, Canadian with Air Canada cn1barkcd on efforts to restructure significant 
obligations by consent. The further da1nage to public confidence which a CCAA filing could produce required Canadian to 
secure a substantial 111easure of creditor support in advance of any public filing for court protection. 

43 Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59 aircraft in its fleet had 
reached agreen1ent in principle on the restructuring plan. 

44 Canadian and Air Canada have also been able to reach agree1nent with the ren1aining affected secured creditors, being the 
holders of the U.S. $175 111illion Senior Secured Notes, due 2005, (the "Senior Secured Notcholdcrs") and with several n1ajor 
unsecured creditors in addition to AMR, such as Loyalty Manage111ent Group Canada Inc. 

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian petitioned under the CCAA and 
obtained a stay of proceedings and related interi1n relief by Order of the Honourable Chief Justice Moore on that sa111e date. 
Pursuant to that Order, PricewaterhouseCoopcrs, Inc. was appointed as the Monitor, and con1panion proceedings in the United 
States were authorized to be co1nn1enced. 

46 Since that tin1e, due to the assistance of Air Canada, Canadian has been able to con1plete the restructuring of the rc1naining 
financial obligations governing all aircraft to be retained by Canadian for future operations. These arrangen1ents \Vere approved 
by this Honourable Court in its Orders dated April 14, 2000 and May 10, 2000, as described in rurther detail belov.1 under the 
heading "The Restructuring Plan". 

47 On April 7, 2000, this court granted an Order giving directions \Vith respect to the filing of the plan, the calling and 
holding of111cetings of affected creditors and related 1nattcrs. 

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in its original fonn) and the 
related notices and n1aterials. 

49 The plan \Vas an1ended, in accordance with its tcr111s, on several occasions, the fonn of Plan voted upon at the Creditors' 
Meetings on May 26, 2000 having been filed and served on May 25. 2000 (the "Plan"). 

The Restructuring Plan 
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50 The Plan has three principal ain1s described by Canadian: 

(a) provide near tern1 liquidity so that Canadian can sustain operations; 

(b) allow for the return of aircraft not required by Canadian; and 

(c) pennanently adjust Canadian's debt structure and lease facilities to reflect the current n1arket for asset values and 

carrying costs in return for Air Canada providing a guarantee of the restructured obligations. 

51 The proposed treatment of stakeholders is as follows: 

I. Unaffected Secured Creditors- Royal Bank, CAI L's operating lender, is an unaffected creditor with respect to its 

operating credit facility. Royal Bank holds security over CAIL's accounts receivable and most of CAIL's operating 

assets not specifically secured by aircraft financiers or the Senior Secured Noteholdcrs. As noted above, arrangements 

entered into between Air Canada and Royal Bank have provided CAIL with liquidity necessary for it to continue 

operations since January 2000. 

Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured creditors holding security over 

CAIL's aircraft who have entered into agrccn1cnts with CAIL and/or Air Canada with respect to the restructuring 

ofCAIL's obligations. A nu1nber of such agrcc1nents, \vhich were initially contained in the fonn of letters of intent 

("LOls"), were entered into prior to the con11ncncen1ent of the CCAA proceedings, while a total of 17 LOis were 

eon1plcted after that date. Jn its Second and Fourth Reports the Monitor reported to the court on these agreen1ents. 

The LOJs entered into after the proceedings con1n1enccd were reviewed and approved by the court on April 14, 2000 

and May I 0, 2000. 

The basis of the LOis with aircraft lessors was that the operating lease rates were reduced to fair market lease rates 

or less, and the obligations of CAIL under the leases were either assu1ned or guaranteed by Air Canada. Where the 

aircraft was subject to conditional sale agreen1cnts or other secured indebtedness, the value of the secured debt was 

reduced to the fair 1narket value of the aircraft, and the interest rate payable was reduced to current 1narket rates 

reflecting Air Canada's credit. CAJL's obligations under those agrce1nents have also been assu111ed or guaranteed by 

Air Canada. The clai1ns of these creditors for reduced principal and interest an1ounts, or reduced lease pay1nents, are 

Affected Unsecured Clain1s under the Plan. In a nun1bcr of cases these clain1s have been assigned to Air Canada and 

Air Canada disclosed that it would vote those clain1s in favour of the Plan. 

2. Affected Secured Creditors- The Affected Secured Creditors under the Plan arc the Senior Secured Noteholders 

with a clain1 in the an1ount ofUS$ l 75,000,000. The Senior Secured Noteholders are secured by a diverse package of 

Canadian's assets, including its inventory of aircraft spare parts, ground equip111ent, spare engines, flight sin1ulators, 

leasehold interests at Toronto, Vancouver and Calgary airports, the shares in CRAL 98 and a $53 n1illion note payable 

by CRAL to CAIL. 

The Plan offers the Senior Secured Noteholders pay1ncnt of97 cents on the dollar. The deficiency is included in the 

Affected Unsecured Creditor class and the Senior Secured Noteholdcrs advised the court they would be voting the 

deficiency in favour of the Plan. 

3. Unaffected Unsecured Creditors-In the circular accon1panying the Noven1ber I I, 1999 853350 offer it was stated 

that: 

The Offcror intends to conduct the Debt Restructuring in such a 1nanner as to seek to ensure that the unionized 

c111ployces of Canadian, the suppliers ofnc\v credit (including trade credit) and the 1ncn1bcrs of the flying public 

arc left unaffected. 
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The Offeror is of the view that the pursuit of these three principles is essential in order to ensure that the long 

tern1 value of Canadian is preserved. 

Canadian's e1nployccs, custo1ners and suppliers of goods and services are unaffected by the CCAA Order and Plan. 

Also unaffected arc parties to those contracts or agrecn1ents with Canadian which are not being ten11inated by 
Canadian pursuant to the terms of the March 24, 2000 Order. 

4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not fall into the above three groups 

and listed these as Affected Unsecured Creditors under the Plan. They are offered 14 cents on the dollar on their 
clain1s. Air Canada would fund this pay111ent. 

The Affected Unsecured Creditors fall into the following categories: 

a. Clain1s of holders of or related to the Unsecured Notes (the "Unsecured Noteholders 11
); 

b. Clai111s in respect of certain outstanding or threatened litigation involving Canadian; 

c. Clain1s arising fro111 the tcrn1ination, breach or repudiation of certain contracts, leases or agree1nents to which 
Canadian is a party other than aircraft financing or lease arrange111cn~s; 

d. Clain1s in respect of deficiencies arising fron1 the tennination or re-negotiation of aircraft financing or lease 
arrangen1ents; 

e. Clain1s of tax authorities against Canadian; and 

f. Clain1s in respect of the under-secured or unsecured portion of a111ounts due to the Senior Secured Noteholders. 

52 There are over $700 111illion of proven unsecured clain1s. Sonic unsecured creditors have disputed the amounts of their 
clain1s for distribution purposes. These are in the process of detcnnination by the court-appointed Clain1s Officer and subject 
to further appeal to the court. If the Clain1s Officer \Vere to allow all of the disputed clain1s in full and this were confinned by 
the court, the aggregate of unsecured clain1s would be approxin1ately $1.059 1nillion. 

53 The Monitor has concluded that if the Plan is not approved and ii11plen1ented, Canadian will not be able to continue as 
a going concern and in that event, the only foreseeable alternative would be a liquidation of Canadian's assets by a receiver 
and/or a trustee in bankruptcy. Under the Plan, Canadian's obligations to parties essential to ongoing operations, including 
e1nployees, custon1ers, travel agents, fuel, 111aintcnancc and cquipn1cnt suppliers, and airport authorities are in 111ost cases to be 
treated as unaffected and paid in full. In the event of a liquidation, those parties would not, in 1nost cases, be paid in full and, 
except for specific lien rights and statutory priorities, \Votild rank as ordinary unsecured creditors. The Monitor cstin1ates that 
the additional unsecured clain1s which \VOuld arise if Canadian \Vere to cease operations as a going concern and be forced into 
liquidation would be in excess ofS I. I billion. 

54 In connection \Vith its asscss111ent of the Plan, the Monitor pcrforn1ed a liquidation analysis of CAIL as at March 31, 2000 
in order to cstin1atc the ainounts that 1night be recovered by CAIL's creditors and shareholders in the event of disposition of 
CAlL's assets by a receiver or trustee. The Monitor concluded that a liquidation would result in a sho1ifall to certain secured 
creditors, including the Senior Secured Noteholders, a recovery by ordinary unsecured creditors of between one cent and three 
cents on the dollar, and no recovery by shareholders. 

55 There arc t\VO vociferous opponents of the Plan, Resurgence Asset Managcn1cnt LLC ('1Resurgence") \vho acts on behalf 
of its and/or its affiliate client accounts and four shareholders ofCAC. Resurgence is incorporated pursuant to the la\VS ofNe\v 
York, U.S.A. and has its head office in White Plains. Nc\v York. It conducts an investn1ent business specializing in high yield 
distressed debt. Through a series of purchases of the Li nsccured Notes con1111encing in April 1999, Resurgence clients hold 
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$58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased 7.9 1nillion units in April 1999. Fro111 

November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units. From January 4, 2000 to February 3, 2000 

Resurgence purchased an additional 29,450,000 units. 

56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350 constitute an amalgan1ation, 

consolidation or n1erger with or into Air Canada or a conveyance or transfer of all or substantially all of Canadian1s assets to 

Air Canada; that any plan ofarrangeinent involving Canadian will not affect Resurgence and directing the repurchase of their 

notes pursuant to the provisions of their trust indenture and that the actions of Canadian, Air Canada and 853350 are oppressive 

and unfairly prejudicial to it pursuant to section 234 of the Business Corporations Act. 

57 Four shareholders ofCAC also oppose the plan. Neil Baker, a Toronto resident, acquired 132,500 co1nmon shares at a cost 

of$83,475.00 on or about May 5, 2000. Mr. Baker sought to con11nencc proceedings to "remedy an injustice to the n1inority 

holders of the con1111on shares". Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders who were added 

as parties at their request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds 827 CAC shares which 

he has held since 1994. Mr. Metheral is also a Calgary resident and holds approximately 14,900 CAC shares in his RRSP and 

has held the1n since approxi111atcly l 994 or 1995. Mr. Salter is a resident of Scottsdale, Arizona and is the beneficial owner 

of 250 shares of CAC and is a joint beneficial o\vncr of 250 shares with his wife. These shareholders will be referred in the 

Decision throughout as the "Minority Shareholders". 

58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization of CAIL, pursuant to section 

185 of the Alberta Business Co17JoraNons Act ("ABCA "). They characterize the transaction as a cancellation of issued shares 

unauthorized by section 167 of the ABCA or alternatively is a violation of section 183 oftheABCA. They subn1it the application 

for the order of reorganization should be denied as being unlawful, unfair and not supported by the evidence. 

III. Analysis 

59 Section 6 of the CCAA provides that: 

6. Where a 111ajority in nun1bcr representing two-thirds in value of the creditors, or class of creditors, as the case 1nay be, 

present and voting either in person or by proxy at the 1neeting or meetings thereof respectively held pursuant to sections 4 

and 5, or either of those sections, agree to any con1pro1nise or arrange1nent either as proposed or as altered or n1odified at 

the 111eeting or 111eetings, the con1pro111ise or arrangen1ent 111ay be sanctioned by the court, and if so sanctioned is binding 

(a) on all the creditors or the class of creditors, as the case n1ay be, and on any trustee for any such class of creditors, 

whether secured or unsecured, as the case 1nay be, and on the co111pany; and 

(b) in the case of a con1pany that has n1ade an authorized assign111ent or against which a receiving order has been 

n1ade under the Bankruptcy and Insolvency Act or is in the course of being wound up under the Winding-up and 

Restructuring Act, on the trustee in bankruptcy or liquidator and contributories of the con1pany. 

60 Prior to sanctioning a plan under the CCAA. the court 111ust be satisfied in regard to each of the following criteria: 

(I) there 11n1s1 be co1npliance \vith all statutory requiren1ents; 

(2) all nu1terial filed and procedures carried out 1nust be exan1ined to dctcrn1ine if anything has been done or purported 

to be done \Vhich is not authorized by the CCAA; and 

(3) the plan niust be H1ir and reasonable. 

61 A leading articulation of this three-part test appears in Re /\lorthland Properties Ltd. ( 1988), 73 C.B.R. (N.S.) 175 (B.C. 

S.C.) at 182-3, affd ( 1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) and has been regularly followed, see for example Re Sammi Atlas 

Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) at 172 and Re T. Eaton Co. (1999), 15 C.B.R. (4th) 311 

(Ont. S.C.J. [Con1111crcial List]) at paragraph 7. Each of these criteria are revic,vcd in turn below. 
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1. Statutory Req11ire111ents 

62 Son1e of the n1atters that may be considered by the court on an application for approval of a plan of co1npro1nise and 

arrange1nent include: 

(a) the applicant conies within the definition of"debtor co1npany" in section 2 of the CCAA; 

(b) the applicant or affiliated debtor con1panies have total claims within the n1eaning of section 12 of the CCAA in 

excess of$5,000,000; 

(c) the notice calling the n1eeting was sent in accordance with the order of the court; 

(d) the creditors were properly classified; 

(c) the n1ectings of creditors were properly constituted; 

(f) the voting was properly carried out; and 

(g) the plan was approved by the requisite double n1ajority or n1ajorities. 

63 I find that the Petitioners have con1plicd with all applicable statutory require1nents. Specifically: 

(a) CAC and CAIL arc insolvent and thus each is a "debtor co1npany11 within the 111eaning of section 2 of the CCAA. 

This was established in the affidavit evidence of Douglas Carty, Senior Vice President and Chief Financial Officer 

of Canadian, and so declared in the March 24, 2000 Order in these proceedings and confirn1ed in the tcstin1ony given 
by Mr. Carty at this hearing.· 

(b) CAC and CAIL have total clain1s that would be claiins provable in bankruptcy within the n1eaning of section 12 

of the CCAA in excess of$5,000,000. 

(c) In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and a disclosure staten1ent (which 

included copies of the Plan and the March 24 111 and April 7th Orders of this court) were sent to the Affected Creditors, 

the directors and officers of the Petitioners, the Monitor and persons who had served a Notice of Appearance, on 

April 25, 2000. 

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied May 29, 2000), the creditors have 

been properly classified. 

(c) Further, as detailed in the Monitor's Fifth Report to the Court and confinned by the June 14, 2000 decision of 

this court in respect of a challenge by Resurgence Asset Managen1ent LLC ("Resurgence"), the 111eetings of creditors 

\Vere properly constituted, the voting \Vas properly carried out and the Plan was approved by the requisite double 

111ajoritics in each class. The co1nposition of the 1najority of the unsecured creditor class is addressed belo\v under 

the heading "Fair and Reasonable". 

2. 1l1atters Unauthorized 

64 This criterion has not been \videly discussed in the reported cases. As recognized by Blair J. in O/y111pia & York 

Develop111e11ts Ltd. v. Royal Trust Co. (1993). 17 C.B.R. (3d) I (Ont. Gen. Div.) and Farley 1. in Re Cadillac Fairvie1v Inc. 

(February 6, 1995), Doc. 8348/94 (Ont. Gen. Div. [Co1nn1ercial List]), \Vithin the CCAA process the court n1ust rely on the 

reports of the Monitor as \veil as the parties in ensuring nothing contrary to the CCAA has occurred or is contc1nplatcd by 

the plan. 
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65 In this proceeding, the dissenting groups have raised two 1natters which in their view are unauthorized by the CCAA: firstly, 

the Minority Shareholders ofCAC suggested the proposed share capital reorganization of CAIL is illegal under the ABCA and 

Ontario Securities Con11nission Policy 9. J, and as such cannot be authorized under the CCAA and secondly, certain unsecured 

creditors suggested that the forn1 of release contained in the Plan goes beyond the scope of release pern1itted under the CCAA. 

a. Legality oj'proposed share capilal reorganization 

66 Subsection 185(2) of the ABCA provides: 

(2) If a corporation is subject to an order for reorganization, its articles may be amended by the order to effect any change 

that 111ight lawfully be n1ade by an ainendn1ent under section 167. 

67 Sections 6.1 (2)(d) and (e) and Schedule "D" of the Plan contemplate that: 

a. All CAIL con1111on shares held by CAC will be converted into a single retractable share, which will then be retracted 

by CAIL for $1.00; and 

b. All CAIL preferred shares held by 853350 will be converted into CAIL common shares. 

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following a1nendn1ents to CAIL's A11iclcs 

of Incorporation to effect the proposed reorganization: 

(a) consolidating all of the issued and outstanding con11non shares into one con1mon share; 

(b) redesignating the existing co1nn1on shares as "Retractable Shares 11 and changing the rights, privileges, restrictions 

and conditions attaching to the Retractable Shares so that the Retractable Shares shall have attached thereto the rights, 

privileges, restrictions and conditions as set out in the Schedule of Share Capital; 

(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which are currently issued and 

outstanding, so that the corporation is no longer authorized to issue Non-Voting Shares; 

( d) changing all of the issued and outstanding Class B Preferred Shares of the corporation into Class A Preferred 

Shares, on the basis of one ( 1) Class A Preferred Share for each one (l) Class B Preferred Share presently issued 

and outstanding; 

(e) redesignating the existing Class A Preferred Shares as "Con1n1on Shares" and changing the rights, privileges, 

restrictions and conditions attaching to the Co1nmon Shares so that the Co1n1non Shares shall have attached thereto 

the rights, privileges, restrictions and conditions as set out in the Schedule of Share Capital; and 

(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of which are issued and outstanding 

after the change in paragraph (d) above, so that the corporation is no longer authorized to issue Class B Preferred 

Shares; 

Section 167 (~/the ABCA 

69 Reorganizations under section 185 of the ABCA arc subject to two preconditions: 

a. The corporation 111ust be "subject to an order for re-organization"; and 

b. The proposed an1cnd1nents 111ust othcnvise be pcnnitted under section 167 of the ABCA. 

70 The parties agreed that an order of this court sanctioning the Plan \vould satisfy the first condition. 

71 The relevant portions of section 167 provide as follows: 
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167( I) Subject to s~ctions 170 and 171, the articles of a corporation n1ay by special resolution be a1nended to 

( e) change the designation of all or any of its shares, and add, change or ren1ove any rights, privileges, restrictions and 

conditions, including rights to accrued dividends, in respect of all or any of its shares, whether issued or unissued, 

(f) change the shares of any class or series, whether issued or unissued, into a different nutnbcr of shares of the san1e 
class or series into the sa1ne or a different nun1ber of shares of other classes or series, 

(g.1) cancel a class or series of shares where there arc no issued or outstanding shares of that class or series, 

72 Each change in the proposed CAIL Articles of Reorganization corresponds to changes pern1itted under s. 167(1) of the 

ABCA, as follows: 

Proposed Amendment in Schedule "D" 
(a)- consolidation ofCom111on Shares 
(b) - change of designation and rights 
(c)- cancellation 
(d)- change in shares 
(c) - change of designation and rights 
(I) - cancellation 

Subsection 167(1), ABCA 
167(1)(1) 
167(1)(e) 
167(1)(g.l) 
167(1)(1) 
167(1)(e) 
167( I )(g. I) 

73 The Minority Shareholders suggested that the proposed reorganization effectively cancels their shares in CAC. As 

the above review of the proposed reorganization deinonstrates, that is not the case. Rather, the shares of CAIL are being 

consolidated, altered and then retracted, as pern1ittcd under section 167 of the ABCA. 1 find the proposed reorganization of 

CAIL's share capital under the Plan does not violate section 167. 

74 In R. Dickerson et al, Proposals/or a New Business Corporation law fht Canada, Vol. I: Co111111entary (the "Dickerson 

Report") regarding the then proposed Canada Business Corporations Act, the identical section to section 185 is described as 

having been inserted with the object of enabling the "court to effect any necessary a111end111ent of the articles of the corporation in 

order to achieve the objective of the reorganization without having to con1ply with the forn1alities of the Draft Act, particularly 

shareholder approval of the proposed a1nend111ent". 

75 The architects of the business corporation act n1odel which the ABCA follo\vs, expressly conte111plated reorganizations 

in which the insolvent corporation would eliminate the interest of con1n1on shareholders. The exan1plc given in the Dickerson 

Report ofa reorganization is very sin1ilar to that proposed in the Plan: 

For cxan1ple, the reorganization of an insolvent corporation 111ay require the follo\ving steps: first, reduction or even 

cli1nination of the interest of the co1nn1on shareholders; second, relegation of the preferred shareholders to the status of 

con1n1on shareholders; and third, relegation of the secured debenture holders to the status of either unsecured Noteholders 

or preferred shareholders. 

76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent, \Vhich n1eans that on liquidation 

the shareholders \vould get nothing. Jn those circun1stances, as described further belo\v under the heading "Fair and Reasonable", 

there is nothing unfair or unreasonable in the court effecting changes in such situations \vithout shareholder approval. Indeed, 

it \\1ould be unfair to the creditors and other stakeholders to pennit the shareholders (\vhosc interest has the lowest priority) to 

have any ability to block a reorganization. 

77 The Petitioners were unable to provide any case la\v addressing the use of section 185 as proposed under the Plan. They 

relied upon the decisions of Re Royal Oak Mines Inc. ( 1999), I 4 C.B.R. (4th) 279 (Ont. S.C..I. [Commercial List]) and T. Ea/on 

Co., supra in \vhich Farley J.of the Ontario Superior Court of Justice e1nphasizcd that shareholders arc at the botton1 of the 

hierarchy of interests in liquidation or liquidation related scenarios. 
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78 Section 185 provides for an1endment to articles by court order. I see no rcquiren1ent in that section for a n1eeting or vote 

of shareholders of CAIL, quite apart from shareholders of CAC. Further, dissent and appraisal rights are expressly re1noved 

in subsection (7). To require a 1neeting and vote of shareholders and to grant dissent and appraisal rights in circun1stances of 

insolvency would frustrate the object of section 185 as described in the Dickerson Report. 

79 In the circumstances of this case, where the majority shareholder holds 82o/o of the shares, the require1nent of a special 

resolution is 1neaningless. To require a vote suggests the shares have value, They do not. The fonnalities of the ABCA serve 

no useful purpose other than to frustrate the reorganization to the detrin1ent of all stakeholders, contrary to the CCAA. 

Section 183 of/he ABCA 

80 The Minority Shareholders argued in the alternative that if the proposed share reorganization of CAIL were not a 

cancellation of their shares in CAC and therefore allowed under section 167 of the ABCA, it constituted a "sale, lease, or 

exchange of substantially all the property" of CAC and thus required the approval of CAC shareholders pursuant to section 

183 of the ABCA. The Minority Shareholders suggested that the con11non shares in CAIL were substantially all of the assets 

of CAC and that all of those shares were being "exchanged" for $1.00. 

81 I disagree with this creative characterization. The proposed transaction is a reorganization as conten1plated by section 185 

of the ABCA. As recognized in Savage v. Amoco Acquisition Co. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.) affd (1988), 70 

C.B.R. (N.S.) xxxii (S.C.C.), the fact that the sa111e end 111ight be achieved under another section does not exclude the section 

to be relied on. A statute niay well offer several alternatives to achieve a sin1ilar end. 

Ontario Securities Co1n111fa·sion Policy 9. 1 

82 The Minority Shareholders also subn1itted the proposed reorganization constitutes a "related parly transaction" under 

Policy 9.1 of the Ontario Securities Com1nission. Under the Policy, transactions are subject to disclosure, 111inority approval and 

forn1al valuation requiren1ents which have not been followed here. The Minority Shareholders suggested that the Petitioners 

were therefore in breach of the Policy unless and until such tiine as the court is advised of the relevant require1nents of the 

Policy and grants its approval as provided by the Policy. 

83 These shareholders asserted that in the absence of evidence of the going concern value of CAIL so as to detern1ine whether 

that value exceeds the rights of the Preferred Shares of CAIL, the Court should not \Vaive con1pliancc with the Policy. 

84 To the extent that this reorganization can be considered a 0 relatcd party transaction", I have found, for the reasons discussed 

below under the heading "Fair and Reasonable 11
, that the Plan, including the proposed reorganization, is fair and reasonable and 

accordingly I would waive the require111ents of Policy 9.1. 

b. Release 

85 Resurgence argued that the release of directors and other third parties contained in the Plan does not con1ply with the 

provisions of the CCAA. 

86 The release is contained in section 6.2(2)(ii) of the Plan and states as follo\vs: 

As of the Effective Date, each of the Affected Creditors \Viii be dec1ncd to forever release, \Vaive and discharge all claiins, 

obligations, suits, judg1nents, dainages, den1ands, debts, rights, causes of action and liabilitics .. .that are based in whole 

or in part on any act, 0111ission, transaction, event or other occurrence taking place on or prior to the Effective Date in 

any \Vay relating to the Applicants and Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The Applicants and 

Subsidiaries; (ii) The Directors, Officers and e1nployces of the Applicants or Subsidiaries in each case as of the date of filing 

(and in addition, those who becainc Officers and/or Directors thereafter but prior to the Effective Date); (iii) The fonncr 

Directors, Officers and e1nployees of the Applicants or Subsidiaries, or (iv) the respective cu1Tcnt and forn1cr professionals 

of the entities in subclauses (l) to (3) of this s.6.2(2) (including, for greater certainty, the Monitor, its counsel and its 
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current Officers and Directors, and current and fonner Officers, Directors, en1ployees, shareholders and professionals of 

the released parties) acting in such capacity. 

87 Prior to 1997, the CCAA did not provide for con1pron1ises of clai1ns against anyone other than the petitioning co1npany. 
In 1997, section 5.1 was added to the CCAA. Section 5.1 states: 

5.1 ( 1) A co1nprornise or arrangen1ent made in respect of a debtor con1pany 1nay include in its tern1s provision for the 

co1npro1nise of clain1s against directors of the co1npany that arose before the con11nencen1ent of proceedings under 

this Act and relate to the obligations of the con1pany where the directors are by law liable in their capacity as directors 

for the payn1ent of such obligations. 

(2) A provision for the co1npro1nise of clain1s against directors 1nay not include claiins that: 

(a) relate to contractual rights of one or n1ore creditors; or 

(b) are based on allegations of n1isreprcsentations n1ade by directors to creditors or of wrongful or oppressive 

conduct by directors. 

(3) The Court 1nay declare that a clain1 against directors shall not be co1npro1nised if it is satisfied that the con1promise 

would not be fair and reasonable in the circun1stances. 

88 Resurgence argued that the forn1 of release docs not co1nply with section 5. l of the CCAA insofar as it applies to 

individuals beyond directors and to a broad spectru1n of claiins beyond obligations of the Petitioners for which their directors are 

"by law liablen. Resurgence subn1itted that the addition of section 5.1 to the CCAA constituted an exception to a long standing 

principle and urged the court to therefore interprets. 5.l cautiously, if not narrowly. Resurgence relied on Crabtree (Success;on 

de) c. Barrette, [1993] l S.C.R. 1027 (S.C.C.) at 1044 and Bruce Agra Foods Inc. v. Everji-esh Bevemges Inc. (Receiver of} 

(1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.) at para. 5 in this regard. 

89 With respect to Resurgence's co1nplaint regarding the breadth of the clai1ns covered by the release, the Petitioners asserted 

that the release is not intended to override section 5.1 (2). Canadian suggested this can be expressly incorporated into the forn1 

of release by adding the words "exclud;ng the clahns excepted bys. 5.1 (2) of the CCAA" in11ncdiately prior to subsection (iii) 

and clarifying the language in Section 5.1 of the Plan. Canadian also acknowledged, in response to a concern raised by Canada 

Customs and Revenue Agency, that in accordance withs. 5.1(1) of the CCAA, directors ofCAC and CAIL could only be 

released from liability arising before March 24, 2000, the date these proceedings con1n1enced. Canadian suggested this was also 

addressed in the proposed an1endn1ent. Canadian did not address the propriety of including individuals in addition to directors 

in the form of release. 

90 In n1y view it is appropriate to an1end the proposed release to expressly con1ply with section 5. 1(2) of the CCAA and to 

clarify Section 5.1 of the Plan as Canadian suggested in its brief. The additional l~nguage suggested by Canadian to achieve this 

result shall be included in the fonn of order. Canada Custon1s and Revenue Agency is apparently satisfied \Vith the Petitioners' 

acknowledge1nent that clain1s against directors can only be released to the date of con11nencen1cnt of proceedings under the 

CCAA, having appeared at this hearing to strongly support the sanctioning or the Plan, so I will not address this concern further. 

91 Resurgence argued that its clai1ns fell \vi thin the categories or excepted clain1s in section 5.1 (2) of the CCAA and 

accordingly, its concern in this regard is ren1ovcd by this aincnd1ncnt. Unsecured creditors JHHD Aircraft Leasing No. I and 

No. 2 suggested there 1nay be possible wrongdoing in the acts of the directors during the restructuring process which should 

not be in1111une fron1 scrutiny and in 111y view this co1nplaint \vould also be caught by the exception captured in the aincndn1ent. 

92 While it is true that section 5.2 of the CCAA docs not authorize a release of clain1s against third parties other than 

directors, it does not prohibit such releases either. The an1cndcd tcnns of the release \viii not prevent clain1s fro111 \Vhich the 

CCAA expressly prohibits release. Aside fi·o111 the con1plaints of Resurgence, \Vhich by their O\Vn subn1issions are addressed in 

the an1cnd1nent I have directed, and the co1nplaints of JHHD Aircraft Leasing No. I and No. 2, \Vhich \vould also be addressed 
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in the an1endn1ent, the terms of the release have been accepted by the requisite n1ajority of creditors and I a1n loathe to further 

disturb the tenns of the Plan, with one exception. 

93 A1nex Bank of Canada subn1itted that the fonn of release appeared overly broad and might compromise unaffected clai1ns 

of affected creditors. For further clarification, Amex Bank of Canada1s potential clain1 for defan1ation is unaffected by the Plan 

and I an1 prepared to order Section 6.2(2)(ii) be aincnded to reflect this specific exception. 

3. Fair and Reasonable 

94 In determining whether to sanction a plan of arrangen1ent under the CCAA, the court is guided by two fundan1ental 

concepts: "fairness" and "reasonableness". While these concepts are always at the heart of the court's exercise of its discretion, 

their n1eanings are necessarily shaped by the unique circun1stances of each case, within the context of the Act and accordingly 

can be difficult to distill and challenging to apply. Blair J. described these concepts in Oly111pia & York Develop1nents Ltd. v. 

Royal Trust Co., supra, at page 9: 

"Fairness" and "reasonableness" are, in n1y opinion, the t\VO keynote concepts underscoring the philosophy and workings 

of the Companies' Creditors Arrangen1ent Act. Fairness is the quintessential expression of the court's equitable jurisdiction 

- although the jurisdiction is statutory, the broad discretionary powers given to the judiciary by the legislation which 

1nake its exercisC an exercise in equity- and "reasonableness" is what lends objectivity to the process. 

95 The legislation, while conferring broad discretion on the court, offers little guidance. However, the court is assisted in 

the exercise of its discretion by the purpose of the CCAA: to facilitate the reorganization of a debtor con1pany for the benefit of 

the con1pany, its creditors, shareholders, e1nployees and, in niany instances, a 1nuch broader constituency of affected persons. 

Parlian1ent has recognized that reorganization, ifco111111ercially feasible, is in n1ost cases preferable, econon1ically and socially, 

to liquidation: Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), [1989] 2 W.W.R. 566 (Alta. Q.B.) at 574; 

Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, [1989] 3 W.W.R. 363 (B.C. C.A.) at 368. 

96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber sta111p process. Although the 

111ajority vote that brings the plan to a sanction hearing plays a significant role in the court's assess1nent, the court will consider 

other 1natters as are appropriate in light of its discretion. ln the unique circun1stances of this case, it is appropriate to consider 

a nun1ber of additional 1natters: 

a. The co1nposition of the unsecured vote; 

b. What creditors would receive on liquidation or bankruptcy as cotnpared to the Plan; 

c. Alternatives available to the Plan and bankruptcy; 

d. Oppression; 

e. Unfairness to Shareholders ofCAC; and 

f. The public interest. 

a. Co1nposition o,f the unsecured vote 

97 As noted above, an in1portant 111easure of \Vhether a plan is fair and reasonable is the parties' approval and the degree 

to \vhich it has been given. Creditor support creates an inference that the plan is fair and reasonable because the assenting 

creditors believe that their interests arc treated equitably under the plan. Moreover, it creates an inference that the arrange111ent 

is econon1ically feasible and therefore reasonable because the creditors arc in a better position then the courts to gauge business 

risk. As stated by Blair J. at page 11 of Ol\!111ph1 c.e: York De\'elop111ents Ltd., supra: 
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As other courts have done, I observe that it is not n1y function to second guess the business people with respect to the 
11 business11 aspect of the Plan or descending into the negotiating arena or substituting 1ny own view of what is a fair and 

reasonable compro1nise or arrangement for that of the businessjudg1nent of the participants. The parties the1nselves know 
best what is in their interests in those areas. 

98 However, given the 1nanner of voting under the CCAA, the court 1nust be cognizant of the treat1nent of1ninorities within 

a class: see for example Re Quintette Coal ltd. (1992), 13 C.B.R. (3d) 146 (B.C. S.C.) and Re Alabama, New Orleans, Texas 

& Pacific Junction Railway (1890), 60 L.J. Ch. 221 (Eng. C.A.). The com1 can address this by ensuring creditors' claims are 

properly classified. As well, it is so1netin1es appropriate to tabulate the vote of a particular class so the results can be assessed 
fron1 a fairness perspective. In this case, the classification was challenged by Resurgence and I dis1nissed that application. The 
vote was also tabulated in this case and the results de1nonstrate that the votes of Air Canada and the Senior Secured Noteholders, 
who voted their deficiency in the unsecured class, were decisive. 

99 The results of the unsecured vote, as reported by the Monitor, arc: 

I. For the resolution to approve the Plan: 73 votes (65o/o in nu1nber) representing $494,762,304 in clai1ns (76% in 
value); 

2. Against the resolution: 39 votes (35% in nu1nber) representing $156,360,363 in clailns (24% in value); and 

3. Abstentions: 15 representing $968,036 in value. 

100 The voting results as reported by the Monitor were challenged by Resurgence. That application was dis111issed. 

I 01 The n1embers of each class that vote in favour of a plan n1ust do so in good faith and the 1najority within a class n1ust 
act without coercion in their conduct toward the 1ninority. When asked to assess fairness of an approved plan, the court will not 
countenance secret agreen1ents to vote in favour of a plan secured by advantages to the creditor: see for exainple, Hochberger 

v. Rillenberg (1916), 36 D.L.R. 450 (S.C.C.) 

102 In Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.) at 192-3 affd (1989), 73 C.B.R. (N.S.) 195 

(B.C. C.A.), dissenting priority n1ortgagees argued the plan violated the principle of equality due to an agreen1ent between the 
debtor co1npany and another priority n1ortgagee which essentially an1ounted to a preference in exchange for voting in favour 
of the plan. Trainor J. found that the agreen1ent was freely disclosed and co1111nercially reasonable and went on to approve the 
plan, using the three part test. The British Colu1nbia Court of Appeal upheld this result and in con1menting on the n1inority 
complaint MeEaehern J.A. stated at page 206: 

In n1y view, the obvious benefits of settling rights and keeping the enterprise together as a going concern far outweigh the 
deprivation of the appellants' wholly illusory rights. In this connection, the learned cha1nbersjudge said at p.29: 

1 turn to the question of the right to hold the property after an order absolute and \Vhether or not this is a denial 
of so111ething of that significance that it should affect these proceedings. There is in the 1natcrial before 111e sonic 
evidence of values. There arc the principles to \vhich I have referred, as \veil as to the rights of 1najorities and the 
rights of 1ninorities. 

Certainly, those n1inority rights arc there, but it would scen1 to 111c that in vie\v of the overall plan, in vie\V of the 
speculative nature of holding property in the light of appraisals \Vhich have been given as to value, that this right is 
so1nething which should be subsun1ed to the benefit of the 1najority. 

I 03 Resurgence sub1nitted that Air Canada 1nanipulated the indebtedness of CAIL to assure itself of an affirn1ative vote. 
I disagree. 1 previously ruled on the validity of the deficiency \vhen approving the LOis and found the deficiency to be valid. 
I found there was consideration for the assignn1cnt of the deficiency clain1s of the various aircraft financiers to Air Canada, 
nan1ely the provision of an Air Canada guarantee \Vhich \VOtild othcnvise not have been available until plan sanction. The 
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Monitor reviewed the calculations of the deficiencies and detennined they were calculated in a reasonable 1nanner. As such, 

the court approved those transactions. If the deficiency had instead re1nained with the aircraft financiers, it is reasonable to 

assu1ne those clai1ns would have been voted in favour of the plan. Further, it would have been entirely appropriate under the 

circun1stances for the aircraft financiers to have retained the deficiency and agreed to vote in favour of the Plan, with the 

san1e result to Resurgence. That the financiers did not choose this 1nethod was explained by the testi111ony of Mr. Carty and 

Robert Peterson, Chief Financial Officer for Air Canada; quite sin1ply it an1ounted to a desire on behalf of these creditors to 

shift the "deal risk" associated with the Plan to Air Canada. The agreen1ent reached with the Senior Secured Notcholders was 

also disclosed and the challenge by Resurgence regarding their vote in the unsecured class was dis1nissed There is nothing 

inappropriate in the voting of the deficiency clai1ns of Air Canada or the Senior Secured Noteholders in the unsecured class. 

There is no evidence of secret vote buying such as discussed in Re Northland Properties L1d. 

l 04 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the deficiency clai111s were 

devised to dominate the vote of the unsecured creditor class, however, Air Canada, as funder of the Plan is niore 1notivated 

than Resurgence to support it. This divergence of views on its own does not ainount to bad faith on the part of Air Canada. 

Resurgence sub1nitted that only the Unsecured Notcholders received 14 cents on the dollar. That is not accurate, as den1onstrated 

by the list of affected unsecured creditors included earlier in these Reasons. The Senior Secured Noteholders did receive other 

consideration under the Plan, but to suggest they were differently nlotivated suggests that those creditors did not ascribe any 

value to their unsecured clai111s. There is no evidence to support this sub1nission. 

105 The good faith of Resurgence in its vote n1ust also be considered. Resurgence acquired a substantial ainount of its clain1 

after the failure of the Onex bid, when it was aware that Canadian's financial condition was rapidly deteriorating. Thereafter, 

Resurgence continued to purchase a substantial ainount of this highly distressed debt. While Mr. Syn1ington 1naintained that 

he bought because he thought the bonds were a good invest111ent, he also acknowledged that one basis for purchasing was the 

hope of obtaining a blocking position sufficient to veto a plan in the proposed debt restructuring. This was an obvious ploy 

for leverage with the Plan proponents 

106 The authorities which address 111inority creditors' con1plaints speak of"substantial injustice" (Re Keddy Motor Inns Ltd. 

(1992), 13 C.B.R. (3d) 245 (N.S. C.A.), "confiscation" of rights (Re Campeau Corp. (1992), 10 C.B.R. (3d) 104 (Ont. Gen. 

Div.); Re SAJ'Dome Co1p. (March 21, 1999), Doc. 98-CL-3179 (Ont. Gen. Div. [Commercial List])) and majorities "feasting 

upon" the rights of the minority (Re Quinlelle Coal Ltd. (1992), 13 C.B.R. (3d) 146 (B.C. S.C.). Although it cannot be disputed 

that the group of Unsecured Noteholdcrs represented by Resurgence are being asked to accept a significant reduction of their 

clain1s, as arc all of the affected unsecured creditors, I do not see a "substantial injusticen, nor view their rights as having been 
11confiscated" or "feasted upon" by being required to succtunb to the wishes of the n1ajority in their class. No bad faith has been 

de111onstratcd in this case. Rather, the treat111ent of Resurgence, along with all other affected unsecured creditors, represents 

a reasonable balancing of interests. While the court is directed to consider whether there is an injustice being worked \Vithin 

a class, it n1ust also detcnnine whether there is an injustice with respect the stakeholders as a whole. Even if a plan 111ight at 

first blush appear to have that effect, when viewed in relation to all other parties, it n1ay nonetheless be considered appropriate 

and be approved: Afg<nna Steel Corp. v. Royal Bank (1992), I 1 C.B.R. (3d) I (Ont. Gen. Div.) and Re Northland Properties 

Ltd., :.;upra at 9. 

I 07 Further, to the extent that greater or discrete 111otivation to support a Plan 111ay be seen as a conflict, the Court should 

take this sainc approach and look at the creditors as a \vholc and to the objecting creditors specifically and detennine if their 

rights arc co1npro1nised in an atten1pt to balance interests and have the pain of co111pro1nise borne equally. 

I 08 Resurgence represents 58.2o/o of the Unsecured Noteholdcrs or $96 111illion in clai111s. The total clain1 of the Unsecured 

Notcholders ranges fron1 Sl46 rnillion to Sl6l 111il\ion. The affected unsecured class, excluding aircraft financing, tax clairns. 

the notcholders and clai1ns under $50,000, ranges fro1n SJ 16.3 niillion to $449. 7 niillion depending on the resolutions of certain 

claiins by the Claiins Officer. Resurgence represents bet\vccn 15.7°/o- 35% of that portion of the class. 

I 09 The total affected unsecured claiins, excluding tax clai1ns, but including aircraft financing and noteholdcr clai1ns 

including the unsecured portion of the Senior Secured Notes, ranges fro1n S673 111illion to S 1,007 1nillion. Resurgence represents 
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between 9.5o/o - J 4.3o/o of the total affected unsecured creditor pool. These percentages indicate that at its very highest in a class 
excluding Air Canada's assigned claiins and Senior Secured's deficiency, Resurgence would only represent a 111axin1un1of35o/o 
of the class. In the larger class of affected unsecured it is significantly Jess. Viewed in relation to the class as a whole, there 

is no injustice being worked against Resurgence. 

110 The thrust of the Resurgence subn1issions suggests a mistaken belief that they will get n1ore than 14 cents on liquidation. 
This is not borne out by the evidence and is not reasonable in the context of the overall Plan. 

b. Receipts on Uquidation or bankruptcy 

111 As noted above, the Monitor prepared and circulated a report on the Plan which contained a sumn1ary ofa liquidation 
analysis outlining the Monitor's projected realizations upon a liquidation of CAIL ("Liquidation Analysis"). 

112 The Liquidation Analysis was based on: (1) the draft unaudited financial staten1ents of Canadian at March 31, 2000; (2) 

the distress values reported in independent appraisals of aircraft and aircraft related assets obtained by CAIL in January, 2000; 

(3) a review ofCAIL's aircraft leasing and financing documents; and (4) discussions with CAIL Managen1ent. 

113 Prior to and during the application for sanction, the Monitor responded to various requests for infon11ation by parties 
involved. In particular, the Monitor provided a copy of the Liquidation Analysis to those who requested it. Certain of the parties 
involved requested the oppo1iunity to question the Monitor further, particularly in respect to the Liquidation Analysis and this 
court ·directed a process for the posing of those questions. 

I 14 While there were nun1erous questions to which the Monitor was asked to respond, there were several areas in which 
Resurgence and the Minority Shareholders took particular issue: pension plan surplus, CRAL, international routes and lax pools. 
The dissenting groups asserted that these assets represented overlooked value to the con1pany on a liquidation basis or on a 
going concern basis. 

Pensio11 Plan Sznplus 

115 The Monitor did not attribute any value to pension plan surplus when it prepared the Liquidation Analysis, for the 
following reasons: 

I) The su111111aries of the solvency surplus/deficit positions indicated a cun1ulative net deficit position for the seven 
registered plans, after consideration of contingent liabilities; 

2) The possibility, based on the previous splitting out of the seven plans fron1 a single plan in 1988, that the plans 
could be held to be consolidated for financial purposes, which would re1nove any potential solvency surplus since the 
total estin1ated contingent liabilities exceeded the total estin1ated solvency surplus; 

3) The actual calculations \Vere prepared by CAIL's actuaries and actuaries representing the unions could conclude 

liabilities \VCre greater; and 

4) CAIL did not have a legal opinion confirn1ing that surpluses belonged to CAIL. 

116 The Monitor concluded that the entitle1nent question \vould 1nost probably have to be settled by negotiation and/or 
litigation by the parties. For those reasons, the Monitor took a conservative vic\v and did not attribute an asset value to pension 
plans in the Liquidation Analysis. The Monitor also did not include in the Liquidation Analysis any an1ount in respect of the 
clain1 that could be 111adc by n1cn1bers of the plan where there is an apparent deficit after deducting contingent liabilities. 

117 The issues in connection \Vith possible pension surplus arc: (I) the true atnount of any of the available surplus: and (2) 

the entitlen1cnt of Canadian to any such an1ount. 
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118 It is acknowledged that surplus prior to tennination can be accessed through en1ployer contribution holidays, which 

Canadian has taken to the full extent pen11itted. However, there is no basis that has been established for any surplus being 

available to be withdra\VIl fro1n an ongoing pension plan. On a pension plan tennination, the an1ount available as a solvency 

surplus would first have to be further reduced by various amounts to detern1ine whether there was in fact any true surplus 

available for distribution. Such reductions include contingent benefits payable in accordance \Vith the provisions of each 

respective pension plan, any extraordinary plan wind up cost, the a1nounts of any contribution holidays taken which have not 

been reflected, and any litigation costs. 

119 Counsel for all of Canadian's unionized e1nployees confirmed on the record that the respective union representatives 

can be expected to dispute all of these calculations as well as to dispute entitle1nent. 

120 There is a suggestion that there n1ight be a total of $40 1nillion of surplus ren1aining fron1 all pension plans after such 

reductions arc taken into account. Apart fron1 the issue of entitlement, this assu1nes that the plans can be treated separately, that 

a surplus could in fact be realized on liquidation and that the Towers Perrin calculations are not challenged. With total pension 

plan assets of over $2 billion, a surplus of $40 n1illion could quickly disappear with relatively 1ninor changes in the 1narket 

value of the securities held or calculation of liabilities. In the circu1nstances, given all the variables, I find that the existence of 

any surplus is doubtful at best and I an1 satisfied that the Monitor's Liquidation Analysis ascribing it zero value is reasonable 

in this circu1nstances. 

CRAL 

l 21 The Monitor's liquidation analysis as at March 31, 2000 of CRAL dctcnnincd that in a distress situation, after pay1nents 

\Vere 111ade to its creditors, there would be a deficiency of approxi1nately $30 1nillion to pay Canadian Rcgional's unsecured 

creditors, which include a clain1 of approxin1ately $56.5 million due to Canadian. In arriving at this conclusion, the Monitor 

reviewed internally prepared unaudited financial state1nents ofCRAL as of March 31, 2000, the I-Ioulihan Lokey l-Ioward and 

Zukin, distress valuation dated January 21, 2000 and the Sin1at Hellicscn and Eichner valuation of selected CAIL assets dated 

Janlrnry 31, 2000 for certain aircraft related tnaterials and engines, rotablcs and spares. The A vitas Inc., and A v1nark Inc. reports 

\Vere used for the distress values on CRAL's aircraft and the CRAL aircraft lease docun1entation. The Monitor also pcrfonned 

its O\Vn analysis ofCRAL's liquidation value, which involved analysis of the reports provided and details of its analysis were 

outlined in the Liquidation Analysis. 

122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as con1parablc for evaluation 

purposes, as the Monitor's valuation was perforn1ed on a distressed sale basis. The Monitor further assu1ncd that \Vithout CAIL's 

national and international network to feed traffic into and a source of standby financing, and considering the inevitable negative 

publicity \vhich a failure of CAIL would produce, CRAL would i1n1nediately stop operations as well. 

123 Mr. Peterson testified that CRAL was worth $260 1nillion to Air Canada, based on Air Canada being a special buyer 

\Vho could integrate CRAL, on a going concern basis, into its network. The Liquidation Analysis assu1ncd the \vindup of each 

ofCRAL and CAIL, a completely different scenario. 

124 There is no evidence that there \Vas a potential purchaser for CRAL \Vho \VOtild be prcpnrcd to acquire CRAL or the 

operations of CRAL 98 for any significant stun or at all. CRAL has value to CAIL, and in turn, could provide value to Air 

Canada. but this value is attributable to its ability to feed traffic to and take traffic fro111 the national and international service 

operated by CAIL. In 1ny view, the Monitor \Vas aware of these features and properly considered these factors in assessing the 

value ofCRAL on a liquidation of CAIL. 

125 If CAIL \Vere to cease operations, the evidence is clear that CRAL \vould be obliged to do so as \Veil iin1nediately. The 

travelling public, shippers, trade suppliers, and others \Votild 111akc no distinction bct\vccn CAIL and CRAL and there \VOtild 

be no going concern for Air Canada to acquire. 

!11ternalio11al Routes 
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126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analysis. In discussions with CAIL 

n1anagen1ent and experts available in its aviation group, the Monitor was advised that international routes are unassignable 

licenses and not property rights. They do not appear as assets in CAIL's financials. Mr. Carty and Mr. Peterson explained that 

routes and slots are not treated as assets by airlines, but rather as rights in the control of the Govemn1ent of Canada. In the event 

of bankruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and accordingly they arc of no value to CAIL. 

127 Evidence was led that on June 23, 1999 Air Canada 1nade an offer to purchase CAIL's international routes for $400 

1nillion cash plus $125 1nillion for aircraft spares and inventory, along with the assu1nption of certain debt and lease obligations 

for the aircraft required for the international routes. CAIL evaluated the Air Canada offer and concluded that the proposed 

purchase price was insufficient to pern1it it to continue carrying on business in the absence of its international routes. Mr. Carty 

testified that son1ething in the range of$2 billion would be required. 

128 CAIL was in desperate need of cash in n1id Decc1nbcr, 1999. CAIL agreed to sell its Toronto-Tokyo route for $25 

1nillion. The evidence, however, indicated that the price for the Toronto - Tokyo route was not derived fro1n a valuation, but 

rather was what CAIL asked for, based on its then-current cash flow requircn1ents. Air Canada and CAIL obtained Govern1nent 

approval for the transfer on December 21, 2000. 

129 Resurgence con1plained that despite this evidence of offers for purchase and actual sales of international routes and 

other evidence of sales of slots, the Monitor did not include Canadian's international routes in the Liquidation Analysis and 

only attributed a total of$66 n1illion for all intangibles of Canadian. There is sonic evidence that slots at sonic foreign airports 

111ay be bought or sold in sonic fashion. l-Iowever, there is insufficient evidence to attribute any value to other slots which CAIL 

has at foreign airports. It would appear given the regulation of the airline indust1y, in particular, the Aeronautics Act and the 

Canada Transportation Act, that international routes for a Canadian air carrier only have full value to the extent of federal 

govern1nent support for the transfer or sale, and its preparedness to allow the then-current license holder to sell rather than act 

unilaterally to change the designation. The federal govern1ncnt was prepared to allow CAIL to sell its Toronto -Tokyo route 

to Air Canada in light of CAIL1s severe financial difficulty and the certainty of cessation of operations during the Christ1nas 

holiday season in the absence of such a sale. 

130 Further, statenients n1ade by CAIL in 111id-l 999 as to the value of its international routes and operations in response to 

an offer by Air Canada, reflected the an1ount CAIL needed to sustain liquidity without its international routes and was not a 

representation of niarket value of what could realistically be obtained fro1n an anns length purchaser. The Monitor concluded 

on its investigation that CAIL's Narida and Heathrow slots had a realizable value of $66 n1illion, which it included in the 

Liquidation Analysis. I find that this conclusion is supportable and that the Monitor properly concluded that there were no other 

rights which ought to have been assigned value. 

Tax Pools 

131 There arc four tax pools identified by Resurgence and the Minority Shareholders that arc 1natcrial: capital losses at 

the CAC level, undcpreciated capital cost pools, operating losses incurred by Canadian and potential for tosses to be reinstated 

upon rcpaynient of fuel tax rebates by CAIL. 

Capital Loss Pools 

132 The capital toss pools at CAC will not be available to Air Canada since CAC is to be left out of the corporate reorganization 

and \viii be severed fro1n CAIL. Those capital losses can essentially only be used to absorb a portion of the debt forgiveness 

liability associated \Vith the restructuring. CAC, \vho has virtually all of its senior debt coniproniiscd in the plan, receives 

con1pcnsation for this sniall advantage, which cost the111 nothing. 

U11deprecia1ed capital cost ("UCC'') 
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133 There is no benefit to Air Canada in the pools ofUCC unless it \Vere established that the UCC pools are in excess 

of the fair 1narket value of the relevant assets, since Air Canada could create the sa1ne pools by sin1ply buying the assets on 

a liquidation at fair market value. Mr. Peterson understood this pool ofUCC to be approxin1ately $700 111illion. There is no 

evidence that the UCC pool, however, could be considered to be a source of benefit. There is no evidence that this an1ount is 

any greater than fair market value. 

Operating Losses 

134 The third tax pool co1nplained of is the operating losses. The debt forgiven as o result of the Plan will erase any operating 

losses fron1 prior years to the extent of such forgiven debt. 

Fuel tax rebates 

135 The fourth tax pool relates to the fuel tax rebates syste111 taken advantage of by CAIL in past years. The evidence is 

that on a consolidated basis the total potential a1nount of this pool is $297 niillion. According to Mr. Carty's testin1ony, CAIL 

has not been taxable in his ten years as Chief Financial Officer. The losses which it has generated for tax purposes have been 

sold on a 10 - I basis to the govern1nent in order to receive rebates of excise tax paid for fuel. The losses can be restored 

retroactively if the rebates arc repaid, but the losses can only be carried forward for a niaxin1111n of seven years. The evidence of 

Mr. Peterson indicates that Air Canada has no plan to use those alleged losses and in order for thc1n to be useful to Air Canada, 

Air Canada would have to con1plete a legal n1erger with CAIL, which is not provided for in the plan and is not conte1nplated 

by Air Canada until son1e uncertain future date. In 1ny view, the Monitor's conclusion that there was no value to any tax pools 

in the Liquidation Analysis is sound. 

136 Those opposed to the Plan have raised the spectre that there n1ay be value unaccounted for in this liquidation analysis 

or otherwise. Given the findings above, this is n1erely speculation and is unsupported by any concrete evidence. 

c. Alternatives to the Plan 

137 When presented with a plan, affected stakeholders 1nust weigh their options in the light ofcon1n1ercial reality. Those 

options are typically liquidation 111easured against the plan proposed. If not put forward, a hope for a different or 111ore favourable 

plan is not an option and no basis upon which to assess fairness. On a purposive approach to the CCAA, what is fair and 

reasonable n1ust be assessed against the effect of the Plan on the creditors and their various clai1ns, in the context of their response 

to the plan. Stakeholders are expected to decide their fate based on realistic, con1111ercially viable alternatives (generally seen as 

the pri1nc 111otivating factor in any business decision) and not on speculative desires or hope for the future. As Farley J. stated 

in T. Eaton Co. (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]) at paragraph 6: 

One has to be cognizant of the function of a balancing of their prejudices. Positions niust be realistically assessed and 

\Veighcd, all in the light of what an alternative to a successful plan \VOtild be. Wishes arc not a finn foundation on which 

to build a plan; nor are ranson1 dc1nands. 

138 The evidence is overwhc!Jning that all other options have been exhausted and have resulted in failure. The concern of 

those opposed suggests that there is a better plan that Air Canada can put fonvard. I note that significant cnhancc1ncnts were 

111ade to the plan during the process. In any case, this is the Plan that has been voted on. The evidence 111akcs it clear that there 

is not another plan forthco1ning. As noted by Farley J. in T. Eaton Co., supra, "no one presented an alternative plan for the 

interested parties to vote on" (para. 8). 

d. Oppression 

Oppression and the CCAA 
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139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC and CAIL and the Plan 

supporters 853350 and Air Canada had oppressed, unfairly disregarded or unfairly prejudiced their interests, under Section 234 

of the ABCA. The Minority Shareholders (for reasons that will appear obvious) have abandoned that position. 

140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As ren1edial legislation, it 

atten1pts to balance the interests of shareholders, creditors and 1nanagen1ent to ensure adequate investor protection and n1aximu1n 
managen1ent flexibility. The Act requires the court to judge the conduct of the con1pany and the n1ajority in the context of 

equity and fairness: Fiw Edmonton Place Ltd. v. 315888 Alberta Ltd. (1988), 40 B.L.R. 28 (Alta. Q.B.). Equity and fairness are 

n1easured against or considered in the context of the rights, interests or reasonable expectations of the co1nplainants: Diligenti 

v. RWMD Operations Kelowna Ltd. ( 1976), I B.C.L.R. 36 (B.C. S.C.). 

141 The starting point in any dctcnnination of oppression requires an understanding as to what the rights, interests, and 

reasonable expectations are and what the da1naging or detriinental effect is on the111. MacDonald J. stated in First Edn1onton 

Place, supra at 57: 

In deciding what is unfair, the history and nature of the corporation, the essential nature of the relationship between 

the corporation and the creditor, the type of rights affected in general co1111nercial practice should all be 1naterial. More 

concretely, the test of unfair prejudice or unfair disregard should cnco1npass the following considerations: The protection 

of the underlying expectation ofa creditor in the arrange111ent with the corporation, the extent to which the acts con1plained 

of were unforeseeable where the creditor could not reasonably have protected itself fro1n such acts and the detrilnent to 

the interests of the creditor. 

142 While expectations vary considerably with the size, structure, and value of the corporation, all expectations 1nust be 

reasonably and objectively assessed: Pente Jnves1111e111 Manage1nen1 Ltd. v. Schneider Corp. (1998), 42 O.R. (3d) 177 (Ont. 

C.A.). 

143 Where a con1pany is insolvent, only the creditors 1naintain a n1eaningful stake in its assets. Through the n1echanisn1 

of liquidation or insolvency legislation, the interests of shareholders are pushed to the botton1 rung of the priority ladder. The 

expectations of creditors and shareholders nlust be vie\ved and 111easured against an altered financial and legal landscape. 

Shareholders cannot reasonably expect to 111aintain a financial interest in an insolvent co1npany where creditors' claims arc not 

being paid in full. It is through the lens of insolvency that the court n1ust consider whether the acts of the con1pany are in fact 

oppressive, unfairly prejudicial or unfairly disregarded. CCAA proceedings have recognized that shareholders 1nay not have "a 

true interest to be protected" because there is no reasonable prospect of econo111ic value to be realized by the shareholders given 

the existing financial 1nisfortuncs of the co1npany: Royal Oak 1\1i11es Ltd., supra, para. 4., Re Cadillac Fairview Inc. (March 7, 

1995), Doc. B28/95 (Ont. Gen. Div. [Commercial List]), and T. Eaton Company, supra. 

144 To avail itself of the protection of the CCAA, a con1pany n1ust be insolvent. The CCAA considers the hierarchy of interests 

and assesses fairness and reasonableness in that context. The court's 1nandate not to sanction a plan in the absence of fairness 

necessitates the dctennination as to \Vhether the co1nplaints or dissenting creditors and shareholders are legitin1atc, bearing in 

n1ind the con1pany's financial state. The articulated purpose of the Act and the jurisprudence interpreting it, "widens the lens" 

to balance a broader range or interests that includes creditors and shareholders and beyond to the con1pany, the cn1ployees and 

the public, and tests the fairness of the plan \vith rerercnce to its in1pact on all of the constituents. 

145 It is through the lens of insolvency legislation that the rights and interests of both shareholders and creditors n1ust be 

considered. The reduction or eli1nination of rights of both groups is a function of the insolvency and not of oppressive conduct 

in the operation of the CCAA. The antithesis of oppression is fr1irness, the guiding test for judicial sanction. Ifa plan unfairly 

disregards or is unfairly prejudiciai it \viii not be approved. Ho\vevcr, the court retains the po\vcr to co1npro1nise or prejudice 

rights to effect a broader purpose, the restructuring or ::in insolvent co1npany, provided that the plan docs so in a fair 111nnncr. 

Oppression allegations by Resurgence 
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146 Resurgence alleges that it has been oppressed or had its rights disregarded because the Petitioners and Air Canada 

disregarded the specific provisions of their trust indenture, that Air Canada and 853350 dealt with other creditors outside of the 

CCAA, refusing to negotiate with Resurgence and that they are generally being treated inequitably under the Plan. 

147 The trust indenture under which the Unsecured Notes were issued required that upon a "change of control", IOI% of the 

principal owing thereunder, plus interest would be i1nn1ediately due and payable. Resurgence alleges that Air Canada, through 

853350, caused CAC and CAIL to purposely fail to honour this tenn. Canadian acknowledges that the trust indenture was 

breached. On February I, 2000, Canadian announced a 1noratoriun1 on payments to lessors and lenders, including the Unsecured 

Noteholders. As a result of this 1noratoriu1n, Canadian defaulted on the pay1nents due under its various credit facilities and 

aircraft leases. 

148 The n1oratoriun1 was not directed solely at the Unsecured Noteholders. It had the saine ilnpact on other creditors, secured 

and unsecured. Canadian, as a result of the 1noratoriu1n, breached other contractual relationships with various creditors. The 

breach of contract is not sufficient to found a clain1 for oppression in this case. Given Canadian's insolvency, which Resurgence 

recognized, it cannot be said that there was a reasonable expectation that it would be paid in full under the terms of the trust 

indenture, particularly when Canadian had ceased 111aking payn1ents to other creditors as well. 

149 It is asserted that because the Plan proponents engaged in a restructuring ofCanadian's debt before the filing under the 

CCAA, that its use of the Act for only a sn1all group of creditors, which includes Resurgence is son1ehow oppressive. 

150 At the outset, it cannot be overlooked that the CCAA docs not require that a eompron1ise be proposed to all creditors 

of an insolvent con1pany. The CCAA is a flexible, rc1ncdial statute which recognizes the unique circu1nstances that lead to 

and away fron1 insolvency. 

151 Next, Air Canada n1ade it clear beginning in the fall of 1999 that Canadian would have to co111plete a financial restructuring 

so as to pern1it Air Canada to acquire CAIL on a financially sound basis and as a wholly owned subsidiary. Following the 

ilnplen1entation of the 1noratorit11n, absent which Canadian could not have continued to operate, Canadian and Air Canada 

co1nn1enced efforts to restructure significant obligations by consent. They perceived that further dan1age to public confidence 

that a CCAA filing could produce, required Canadian to secure a substantial measure of creditor support in advance of any 

public filing for court protection. Before the Petitioners started the CCAA proceedings on March 24, 2000, Air Canada, CAIL 

and lessors of 59 aircraft in its fleet had reached agrcen1cnt in principle on the restructuring plan. 

152 The purpose of the CCAA is to create an environn1cnt for negotiations and con1pro1nise. Often it is the stay of proceedings 

that creates the necessary stability for that process to unfold. Negotiations with certain key creditors in advance of the CCAA 

filing, rather than being oppressive or conspiratorial, arc to be encouraged as a 1natter of principle if their in1pact is to provide 

a firn1 foundation for a restructuring. Certainly in this case, they were of critical i1nportance, staving off liquidation, preserving 

cash flow and allowing the Plan to proceed. Rather than being detrin1ental or prejudicial to the interests of the other stakeholders, 

including Resurgence, it \Vas beneficial to Canadian and all of its stakeholders. 

153 Resurgence con1plained that certain transfers of assets to Air Canada and its actions in consolidating the operations of 

the t\VO entities prior to the initiation of the CC AA proceedings \Vere unfairly prejudicial to it. 

154 The evidence detnonstrates that the sales of the Toronto - Tokyo route, the Dash 8s and the si1nulators \Vere at the 

suggestion of Canadian, \vho \Vas in desperate need of operating cash. Air Canada paid what Canadian asked, based on its 

cash flo\v rcquirc1nents. The evidence established that absent the injection of cash at that critical juncture, Canadian \VOtild 

have ceased operations. lt is for that reason that the Govcrn1ncnt of Canada willingly provided the approval for the transfer 

on Decen1bcr 21, 2000. 

155 Sin1ilarly, the renegotiation of CAI L's aircraft leases to reflect 1narket rates supported by Air Canada covenant or 

guarantee has been previously dealt \vi th by this court and found to have been in the best interest of Canadian, not to its detri111ent. 

The evidence establishes that the financial support and co1vorate integration that has been provided by Air Canada \Vas not 
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only in Canadian's best interest, but its only option for survival. The suggestion that the renegotiations of these leases, various 

sales and the operational rcalign1nent represents an assu1nption of a benefit by Air Canada to the detri1nent of Canadian is not 

supported by the evidence. 

156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood in ensuring son1e degree of 

liquidity and stability within which to conduct an orderly restn1cturing of its debt. There was no detri1nent to Canadian or to its 

creditors, including its unsecured creditors. That Air Canada and Canadian were so successful in negotiating agreements with 

their major creditors, including aircraft financiers, without resorting to a stay under the CCAA underscores the serious distress 

Canadian was in and its lenders recognition of the viability of the proposed Plan. 

157 Resurgence con1plained that other significant groups held negotiations with Canadian. The evidence indicates that a 

1neeting was held with Mr. Syn1ington, Managing Director of Resurgence, in Toronto in March 2000. It was 111ade clear to 

Resurgence that the pool of unsecured creditors would be so1newhere between $500 and $700 million and that Resurgence 

would be included within that class. To the extent that the versions of this 1neeting differ, I prefer and accept the evidence 

of Mr. Carty. Resurgence \Vished to play a significant role in the debt restructuring and indicated it was prepared to utilize 

the litigation process to achieve a satisfacto1y result for itself. It is therefore understandable that no further negotiations took 

place. Nevertheless, the original offer to affected unsecured creditors has been enhanced since the filing of the plan on April 

25, 2000. The enhance1ncnts to unsecured clain1s involved the ren1oval of the cap on the unsecured pool and an increase fro1n 

12 to 14 cents on the dollar. 

158 The findings of the Co1111nissioncr ofCon1petition establishes beyond doubt that absent the financial support provided 

by Air Canada, Canadian \Vould have failed in Dece1nber 1999. I an1 unable to find on the evidence that Resurgence has been 

oppressed. The con1plaint that Air Canada has plundered Canadian and robbed it of its assets is not supported but contradicted 

by the evidence. As described above, the alternative is liquidation and in that event the Unsecured Noteholders would receive 

between one and three cents on the dollar. The Monitor's conclusions in this regard are supportable and I accept them. 

e. Unfairness lo Shareholders 

159 The Minority Shareholders essentially con1plained that they were being unfairly stripped of their only asset in CAC 

- the shares of CAIL. They suggested they were being squeezed out by the new CAC 1najority shareholder 853350, without 

any co1npensation or any vote. When the reorganization is eo1npleted as conten1plated by the Plan, their shares will ren1ain in 

CAC but CAC will be a bare shell. 

160 They further subn1ittcd that Air Canada's cash infusion, the covenants and guarantees it has offered to aircraft financiers, 

and the operational changes (including integration of schedules, "quick win" strategies, and code sharing) have all added 

significant value to CAIL to the benefit of its stakeholders, including the Minority Shareholders. They argued that they should 

be entitled to continue to participate into the future and that such an expectation is legitiinate and consistent with the staten1cnts 

and actions of Air Canada in regard to integration. By acting to realign the airlines before a corporate reorganization, the 

Minority Shareholders asserted that Air Canada has created the expectation that it is prepared to consolidate the airlines \Vi th the 

participation of a 1ninority. The Minority Shareholders take no position \Vith respect to the debt restructuring under the CCAA, 

but ask the court to sever the corporate reorganization provisions contained in the Plan. 

16 I Finally, they asserted that CAIL has increased in value due to Air Canada's financial contributions and operational changes 

and that accordingly, before authorizing the transfer of the CAIL shares to 853350, the current holders of the CAIL Preferred 

Shares, the court n1ust have evidence before it to justify a transfer of 100% of the equity of CAIL to the Preferred Shares. 

162 That CAC \Viii have its sh<ll'eholding in CAIL extinguished and en1crge a bare shell is acknowledged. Ho\vever, the 

evidence 1nakes it abundantly clear that those shares, CAC's "only asset", have no value. That the Minority Shareholders arc 

content to have the debt restructuring proceed suggests by i1nplication that they do not dispute the insolvency of both Petitioners, 

CAC and CAIL. 
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163 The Minority Shareholders base their expectation to re1nain as shareholders on the actions of Air Canada in acquiring 

only 82% of the CAC shares before integrating certain of the airlines' operations. Mr. Baker (who purchased after the Plan was 

filed with the Court and aln1ost six n1onths after the take over bid by Air Canada) suggested that the contents of the bid circular 

misrepresented Air Canada's future intentions to its shareholders. The two dollar price offered and paid per share in the bid n1ust 

be viewed so1newhat skeptically and in the context in which the bid arose. It does not support the speculative view that seine 

shareholders hold, that son1chO\V, despite insolvency, their shares have son1e value on a going concern basis. In any event, any 

clain1 for n1isreprcscntation that Minority Shareholders 1night have arising fron1 the take over bid circular against Air Canada 

or 853350, if any, is unaffected by the Plan and 1nay be pursued after the stay is lifted. 

164 In considering Resurgence's clain1 of oppression I have already found that the financial support of Air Canada during this 

restructuring period has benefited Canadian and its stakeholders. Air Canada's financial support and the integration of the two 

airlines has been critical to keeping Canadian afloat. The evidence 1nakes it abundantly clear that without this support Canadian 

would have ceased operations. However it has not transfonned CAIL or CAC into solvent con1panies. 

165 The Minority Shareholders raise concerns about assets that are ascribed lin1ited or no value in the Monitor's report as 

does Resurgence (although to support an opposite proposition). Considerable argument was directed to the future operational 

savings and profitability forccastcd for Air Canada, its subsidiaries and CAIL and its subsidiaries. Mr. Peterson estin1atcd it 

to be in the order ofS650 to $800 1nillion on an annual basis, con1mencing in 2001. The Minority Shareholders point to the 

tax pools of a restructured con1pany that they sub1nit will be of great value once CAIL becomes profitable as anticipated. They 

point to a pension surplus that at the ve1y least has value by virtue of the contribution holidays that it affords. They also look to 

the value of the con1pron1ised clain1s of the restructuring itself which they submit are in the order of $449 1nillion. They subn1it 

these cu1nulative benefits add value, currently or at least realizable in the future. In sharp contrast to the Resurgence position 

that these acts constitute oppressive behaviour, the Minority Shareholders view the1n as enhancing the value of their shares. 

They go so far as to suggest that there may well be a current going concern value of the CAC shares that has been conveniently 

ignored or unquantified and that the Petitioners tnust put evidence before the court as to what that value is. 

166 These argu111cnts overlook several i111portant facts, the 1nost significant being that CAC and CAIL arc insolvent and 

will rcn1ain insolvent until the debt restructuring is fully implen1ented. These co1npanics arc not just technically or ten1porarily 

insolvent, they arc n1assivcly insolvent. Air Canada will have invested upward of$3 billion to con1plcte the restructuring, while 

the Minority Shareholders have contributed nothing. Further, it was a fundamental condition of Air Canada's support of this 

Plan that it becon1e the sole O\Vner of CAIL. It has been suggested by son1e that Air Canada's share purchase at two dollars 

per share in Deccn1bcr 1999 \Vas unfairly prejudicial to CAC and CAIL's creditors. Objectively, any expectation by Minority 

Shareholders that they should be able to participate in a restructured CAIL is not reasonable. 

167 The Minority Shareholders asserted the plan is unfair because the effect of the reorganization is to extinguish the con11non 

shares of CAIL held by CAC and to convert the voting and non-voting Preferred Shares of CAIL into con1n1on shares of CAIL. 

They subn1it there is no expert valuation or other evidence to justify the transfer of CAIL's equity to the Preferred Shares. There 

is no equity in the CAIL shares to transfer. The year end financials sho\v CAIL's shareholder equity at a deficit of S790 1nillion. 

The Preferred Shurcs have a liquidution preference ofS347 1nillion. There is no evidence to suggest that Air Canada's interin1 

support has rendered either of these co111panics solvent, it has si111ply pennitted operations to continue. In fact, the unaudited 

consolidated financial state111cnts of C AC for the quarter ended March 31, 2000 show total shareholders equity \Vent fron1 a 

deficit ofS790 111illion to a de licit of SJ .214 n1illion, an erosion ofS424 n1illion. 

168 The Minority Shareholders' subn1ission attcn1pts to con1pare and contrast the rights and expectations of the CAIL 

preferred shares as against the CAC con1n1on shares. This is not a 1ncaningful exercise; the Petitioners are not sub1nitting that 

the Preferred Shares have value and the evidence den1onstrates unequivocally that they do not. The Preferred Shares arc n1crcly 

being utilized as a corporate vehicle to allo\v CAIL to beco1ne a \Vholly O\Vncd subsidiary of Air Canada. For exan1plc, the 

san1e result could have been nchicved by issuing ne\v shares rather than changing the designation of853350's Preferred Shares 

in CAIL. 
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169 The Minority Shareholders have asked the court to sever the reorganization from the debt restructuring, to pennit then1 
to participate in whatever future benefit 111ight be derived fro1n the restructured CAIL. However, a fundan1ental condition of 

this Plan and the expressed intention of Air Canada on nun1erous occasions is that CAIL become a wholly owned subsidiary. 

To suggest the court ought to sever this reorganization fro1n the debt restructuring fails to account for the fact that it is not two 

plans but an integral part of a single plan. To accede to this request would create an injustice to creditors whose clai1ns are being 

seriously co1npron1iscd, and doo1n the entire Plan to failure. Quite simply, the Plan1s funder will not support a severed plan. 

170 Finally, the future profits to be derived by Air Canada arc not a relevant consideration. While the object of any plan under 

the CCAA is to create a viable e111erging entity, the gern1ane issue is what a prospective purchaser is prepared to pay in the 

circu1nstances. Herc, \VC have the one and only offer on the table, Canadian's last and only chance. The evidence dcn1onstrates 

this offer is preferable to those who have a re111aining interest to a liquidation. Where secured creditors have con1pro1nised their 

claiins and unsecured creditors arc accepting 14 cents on the dollar in a potential pool of unsecured clai1ns totalling possibly 

in excess of SI billion, it is not unfair that shareholders receive nothing. 

e. The Public lnlerest 

171 In this case, the court cannot li111it its assess1nent of fairness to how the Plan affects the direct participants. The business 

of the Petitioners as a national and international airline en1ploying over 16,000 people n1ust be taken into account. 

172 In his often cited article, Reorganizalions Under /he Co1npanies 1 Creditors Arrange1nen1 Acl (1947), 25 Can.Bar R.ev. 

587 at 593 Stanley Edwards stated: 

Another reason which is usually operative in favour of reorganization is the interest of the public in the continuation of the 

enterprise, particularly if the con1pany supplies co1nn1odities or services that are necessary or desirable to large nu1nbers 

of consu1ners, or if it en1ploys large nu111bers of workers who would be thrown out of en1ployn1ent by its liquidation. This 

public interest 1nay be reflected in the decisions of the creditors and shareholders of the con1pany and is undoubtedly a 

factor which a court \VOtild wish to consider in deciding whether to sanction an arrangen1ent under the C.C.A.A. 

173 In Re Repap Brilish Columbia Inc. ( 1998), I C.B.R. (4th) 49 (B.C. S.C.) the court noted that the fairness of the plan 

n1ust be 1ncasured against the overall cconon1ic and business environment and against the interests of the citizens of British 

Colun1bia who arc affected as "sharcholdcrs11 of the con1pany, and creditors, of suppliers, en1ployees and con1petitors of the 

con1pany. The court approved the plan even though it was unable to conclude that it was necessarily fair and reasonable. In Re 

Quintefle Coal Lid., supra, Thackray J. acknowledged the significance of the coal 1nine to the British Colun1bia ccono1ny, its 

in1portancc to the people who lived and worked in the region and to the e1nployees of the con1pany and their fan1ilics. Other 

cases in \Vhich the court considered the public interest in detern1ining whether to sanction a plan under the CCAA include Re 

Canadian Red Cross Society I Soci<J1e Canadienne de la Croix-Rouge (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Co1n111crcial 

List]) and Algoma Slee/ Cmp. v. Royal Bank (April 16, 1992), Doc. Toronto B62/9 !-A (Ont. Gen. Div.) 

174 The ccono1nic and social in1pacts ofa plan are ilnportant and lcgitiinate considerations. Even in insolvency, co1npanics 

arc n1orc than just assets and liabilities. The fate of a co111pany is inextricably tied to those \Vho depend on it in various \vays. 

It is difficult to in1agine f.l case \Vhcrc the econon1ic and social in1pacts ofa liquidation could be 111orc catastrophic. It \vould 

undoubtedly be felt by Canadian air travellers across the country. The effect \VOU\d not be a 1ncrc ripple, but 1norc <1kin to a 

tidal \Vave fro111 cons! to coast that \vould result in chaos to the Canadian transportation systen1. 

175 More than sixteen thousand unionized cn1ployees of CAIL and CRAL appeared through counsel. The unions and 

their 111cn1bcrship strongly support the Plan. The unions represented included the Airline Pilots Association International, 

the International Association of Machinists and Aerospace Workers, Transportation District 104, Canadian Union of Public 

E1nployccs, and the Canadian Auto \Vorkcrs Union. They represent pilots, ground workers and cabin personnel. The unions 

sub111it that it is essential that the e1nploycc protections arising fro1n the current restructuring of Canadian not be jeopardized 

by a bankruptcy, receivership or other liquidation. Liquidation \vould be devastating to the c111ployecs and also to the local 

and national ccono1nics. The unions e1nphasize that the Plan safeguards the en1ployn1ent and job dignity protection negotiated 
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by the unions for their n1e1nbers. Further, the court was re111inded that the unions and their 1ne1nbcrs have played a key role 

over the last fifteen years or n1ore in working with Canadian and responsible governn1ents to ensure that Canadian survived 

and jobs were 1naintained. 

176 The Calgary and Edn1onton Airport authorities, which are not for profit corporations, also supported the Plan. 

CAIL's obligations to the airport authorities are not being con1pron1iscd under the Plan. 1-Iowcvcr, in a liquidation scenario, the 

airport authorities subn1itted that a liquidation would have severe financial consequences to them and have potential for severe 

disruption in the operation of the airports. 

177 The representations of the Governinent of Canada arc also con1pclling. Approxin1atcly one year ago, CAIL approached 

the Transport Department to inquire as to what solution could be found to salvage their ailing con1pany. The Governtnent saw 

fit to issue an order in council, pursuant to section 47 of the Transportation Act, which allowed an opportunity for CAIL to 

approach other entities to sec if a pennanent solution could be found. A standing co111n1ittce in the House of Con1111ons reviewed 

a fratnework for the restructuring of the airline industry, recon1mendations were 1nadc and undertakings were given by Air 

Canada. The Governn1ent was driven by a mandate to protect consu1ners and pro1notc con1petition. It subn1itted that the Plan 

is a major con1ponent of the industry restructuring. Bill C-26, which addresses the restn1cturing of the industry, has passed 

through the House ofC01n1nons and is presently before the Senate. The Co1npetition Bureau has accepted that Air Canada has 

the only offer on the table and has worked very closely with the parties to ensure that the interests of consu111ers, en1ployees, 

sn1all carriers, and sn1aller con11nunities will be protected. 

178 In sun1mary, in assessing whether a plan is fair and reasonable, courts have e111phasizcd that perfection is not required: 

sec for example Re Wandlyn Inns Ltd. (1992), 15 C.B.R. (3d) 316 (N.B. Q.B.), Quinlelfe Coal, supra and Repap, supra. Rather, 

various rights and rc1nedies 1nust be sacrificed to varying degrees to result in a reasonable, viable co111pron1ise for all concerned. 

The court is required to view the 11 big picture" of the plan and assess its i111pact as a whole. I return to Algon1a Steel v. Royal 

Bank, supra at 9 in which Farley J. endorsed this approach: 

What 1night appear on the surface to be unfair to one party when viewed in relation to all other parties 111ay be considered 

to be quite appropriate. 

179 Fairness and reasonableness are not abstract notions, but 111ust be 111easured against the available con1n1ercial alte111ativcs. 

The triggering of the statute, nan1ely insolvency, recognizes a funda111ental naw \Vithin the con1pany. Jn these imperfect 

circun1stances there can never be a perfect plan, but rather only one that is supportable. As stated in Re Sau1111i Atlas Inc. (1998), 

3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) at 173: 

A plan under the CCAA is a con1pro1nise; it cannot be expected to be perfect. It should be approved if it is fair, reasonable 

and equitable. Equitable treat1nent is not necessarily equal treatn1ent. Equal treat111ent 111ay be contrary to equitable 

treatn1ent. 

180 1 find that in all the circun1stanccs, the Plan is fair and reasonable. 

1\1• Conclusion 

J 81 The Plan has obtained the support of niany affected creditors, including virtually all aircraft financiers, holders of 

cxecutory contracts, AMR, Loyalty Group and the Senior Secured Notcholders. 

182 Use of these proceedings has avoided triggering n1ore than S 1.2 billion of incren1ental clain1s. These include clai111s 

of passengers \Vith pre-paid tickets, cn1ployces, landlords and other parties \Vi th ongoing executory contracts, trade creditors 

and suppliers. 

183 This Plan represents a solid chance for the continued existence of Canadian. It preserves CAIL as a business entity. 

It 1naintains over 16,000 jobs. Suppliers and trade creditors arc kept \Vhole. It protects consu111ers and preserves the integrity 

of our national transportation systen1 while we 111ove towards a nC\V regulatory frainework. The extensive efforts by Canadian 
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and Air Canada, the co1npromises n1ade by stakeholders both within and without the proceedings and the co111n1it1nent of the 

Govemn1ent of Canada inspire confidence in a positive result. 

184 I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor oppressive. Beyond its fair and 

reasonable balancing of interests, the Plan is a result of bona fide efforts by all concerned and indeed is the only alternative 

to bankruptcy as ten years of struggle and creative atten1pts at restructuring by Canadian clearly de1nonstrate. This Plan is one 

step toward a new era of airline profitability that hopefully will protect consu1ners by pron1oting affordable and accessible air 

travel to all Canadians. 

185 The Plan deserves the sanction of this court and it is hereby granted. The application pursuant to section 185 of the ABCA 

is granted. The application for declarations sought by Resurgence are dis1nissed. The application of the Minority Shareholders 

is dis1nissed. 

Application granted; counter-applications dis1nissed. 

Footnotes 

* Leave to appeal refused 84 Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, [2000) I 0 W.W.R. 314, 2000 ABCA 238, 20 C.B.R. (4th) 46 (Alta. 

C.A. [In Chambers]). 

End of DoCUllll'llf (\1pyright 'l> Th~m1>oon R1~11kr~ C<mada L.imikd or i1~ liC('ll~o1-:- {Cxduding individual coun document:>). All rights 

!\~served. 
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IN THE MATTER OF SECTION 11 OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 

OF CANWEST GLOBAL COMMUNICATIONS AND THE OTHER APPLICANTS 
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Docket: CV-09-8396-ooCL 

Counsel: Lyndon Barnes, Jere1ny Dacks, Shawn Irving for CMI Entities 

David Byers, Marie Konyukhova for Monitor 

Robin B. Schwill, Vince Mercier for Shaw Comn1l1nications Inc. 
Derek Bell for Canwest Shareholders Group (the "Existing Shareholders") 
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A111anda Darrach for Canwest Retirees 
Peter Osborne for Managen1ent Directors 

Steven Weisz for CIBC Asset-Based Lending Inc. 

Subject: Insolvency; Corporate and Co111mercial 

Related Abridgment Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Bankruptcy and insolvency 

XIX Co1npanies1 Creditors Arrangement Act 

XIX.3 Arrange1nents 

XIX.3.b Approval by court 

XIX.3.b.i "Fair and reasonable" 

I-lead note 

Bankruptcy and insolvency--- Con1panies1 Creditors Arrangen1ent Act - Arrangcn1cnts- Approval by court­

"Fair and reasonable" 

Debtors were group of related con1panies that successfully applied for protection under Co111panies' Creditors Arrangc1nent 

Act - Co1npctitor agreed to acquire all of debtors' television broadcasting interests - Acquisition price was to be used 

to satisfy clai1ns of certain senior subordinated noteholders and certain other creditors - All of television con1pany's 

equity-based co1npensation plans would be tenninated and existing shareholders \VOtild not receive any con1pensation -

Re1naining debtors would likely be liquidated, wound-up, dissolved, placed into bankruptcy, or othcnvise abandoned -

Noteholders and other creditors \Vhose clai1ns were to be satisfied voted ovenvhehningly in favour of plan of co1npro111ise, 

arrangen1ent, and reorganization - Debtors brought application for order sanctioning plan and for related relief -

Application granted-All statuto1y require111ents had been satisfied and no unauthorized steps had been taken- Plan \Vas 
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fair and reasonable - Unequal distribution an1ongst creditors was fair and reasonable in this case - Size of noteholder 
debt was substantial and had been guaranteed by several debtors- Noteholders held blocking position in any restructuring 
and they had been cooperative in exploring alternative outcon1es- No other alternative transaction would have provided 
greater recovery than recoveries contemplated in plan- Additionally, there had not been any oppression of creditor rights 
or unfairness to shareholders - Plan was in public interest since it would achieve going concern outcon1e for television 
business and resolve various disputes. 

Table of Authorities 

Cases considered by Pepal/ J.: 

Air Canada, Re (2004), 2004 CarswellOnt 469, 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List])- referred to 

A&M Cookie Co. Canada, Re (2009), 2009 CarswellOnt 3473 (Ont. S.C.J. [Commercial List])- referred to 

Armbro Enterprises Inc., Re (1993), 1993 CarswellOnt 241, 22 C.B.R. (3d) 80 (Ont. Bktcy.)- considered 

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Co1p. (2008), 2008 ONCA 587, 2008 CarswellOnt 

4811, (sub nom. Metcalfe & Mansfield Alternative Investments ll Co1p., Re) 240 0.A.C. 245, (sub nom. Metcalfe & 

Mansfield Alternative Investments ll Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Ma1"jield Alternative 

Investments II Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.)- considered 

Beatrice Foods Inc., Re (1996), 43 C.B.R. (4th) 10, 1996 CarswcllOnt 5598 (Ont. Gen. Div. [Commercial List])­

referred to 

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 3702 (Ont. Gen. Div. [Commercial List])- refe1Ted to 

Calpine Canada Energy Ltd., Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) 1, 415 A.R. 
196, 33 B.L.R. (4th) 68 (Alta. Q.B.)- referred to 

Canadian Airlines Corp., Re (2000), [2000] 10 W.W.R. 269, 20 C.B.R. (4th) 1, 84 Alta. L.R. (3d) 9, 9 B.L.R. (3d) 
41, 2000 CarswellAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.)- considered 

Canadian Airlines Co1p., Re(2000), 2000 CarswcllAlta 919, [2000] l 0 W.W.R. 314, 20 C.B.R. (4th) 46, 84 Alta. L.R. 
(3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238, 266 A.R. 131, 228 W.A.C. 131 (Alta. C.A. [In Chambers])- referred to 

Canadian Airlines Co1p., Re (2000), 88 Alta. L.R. (3d) 8, 200 I ABCA 9, 2000 CarswcllAlta 1556, [2001] 4 W.W.R. 
1, 277 A.R. 179, 242 W.A.C. 179 (Alta. C.A.) - referred to 

Canadian Airlines C01p .. Re (200 I), 2001 CarswcllAlta 888, 200 I CarswcllAlta 889, 275 N.R. 386 (note), 293 A.R. 
351 (note), 257 W.A.C. 351 (note) (S.C.C.) - referred to 

Laidlaw, Re (2003), 39 C.B.R. (4th) 239, 2003 Carswell Ont 787 (Ont. S.C.J.)- referred to 

MEI Computer Technology Group Inc., Re (2005), 2005 CarswellQue 13408 (C.S. Que.)- referred to 

Oly111pia & York Develop111ents Ltd. v. Royal Trust Co. ( 1993), 17 C.B.R. (3d) I, (sub non1. O/y111pia & York 

Developments ltd., Re) 12 0.R. (3d) 500, 1993 Carswell Ont 182 (Ont. Gen. Div.)- referred to 
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Uniforet inc., Re (2003), 43 C.B.R. (4th) 254, 2003 Carswcl!Que 3404 (C.S. Que.)- considered 

Statutes considered: 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 

s. 173 - considered 

s. I 73(l)(e)- considered 

s. 173(1 )(h) - considered 

s. 191 - considered 

s. 191 (1) "reorganization" ( c) - considered 

s. 191 (2)- referred to 

Co1npanies 1 Creditors Arrange1nent Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 2( I) 11debtor con1pany 11 
- referred to 

s. 6 - considered 

s. 6( I) - considered 

s. 6(2) - considered 

s. 6(3)- considered 

s. 6(5)- considered 

s. 6(6)- considered 

s. 6(8) - referred to 

s. 36 - considered 

APPLICATION by debtors for order sanctioning plan of con1pro111isc, arrange111cnt, and reorganization and for related relief. 

Pepall J.: 

This is the culn1ination of the Con1panies' Creditors Arrange111e111Act 1 restructuring of the CMI Entities. The proceeding 
started in court on October 6, 2009, experienced nun1erous peaks and valleys, and no\v has resulted in a request for an order 

sanctioning a plan of co1npro1nise, arrangen1ent and reorganization (the "Plan"). ll has been a short road in relative tenns but 

not without its challenges and idiosyncrasies. To con1plicate 1natters, this restructuring \Vas hot on the heels of the m11end111cnts 

to the CCAA that were introduced on Septen1ber 18, 2009. Nonetheless, the CMI Entities have now successfully concluded 

a Plan for which they seek a sanction order. They also request an order approving the Plan En1ergencc Agrecn1ent, and other 

related relief. Lastly, they seek a post-filing clain1s procedure order. 

2 The details of this restructuring have been outlined in nun1crous previous decisions rendered by 111e and 1 do not propose 

to repeat all ofthe1n. 

--------~-~-----~-----~~~~--------------------------
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The Plan and its Implementation 

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary of Shaw Communications Inc. 

('
1Shaw11

) acquire all of the interests in the free-to-air television stations and subscription-based specialty television channels 

currently owned by Canwest Television Lin1ited Partnership ('1CTLP 11
) and its subsidiaries and all of the interests in the 

specialty television stations currently owned by CW lnvest111ents and its subsidiaries, as well as certain other assets of the 

CMJ Entities. Shaw will pay to CMI US $440 million in cash to be used by CMI to satisfy the claims of the 8% Senior 

Subordinated Noteholders (the "Noteholders 11
) against the CMI Entities. In the event that the iJnple1nentation of the Plan occurs 

after September 30, 2010, an additional cash amount of US $2.9 million per month will be paid to CMI by Shaw and allocated 

by CMJ to the Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction ofCMI to be used 

to satisfy the claiins of the Affected Creditors (as that tcnn is defined in the Plan) other than the Noteholders, subject to a pro 

rata increase in that cash a1nount for certain restructuring period claiins in certain circu1nstances. 

4 In accordance with the Meeting Order, the Plan separates Affected Creditors into two classes for voting purposes: 

(a) the Noteholders; and 

(b) the Ordinary Creditors. Convenience Class Creditors are deen1ed to be in, and to vote as, nle1nbers of the Ordinary 

Creditors' Class. 

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, na1nely the Ordinary CTLP Creditors' Sub-pool and 

the Ordinary CMI Creditors' Sub-pool. The forn1er co111prises two-thirds of the value and is for clain1s against the CTLP Plan 

Entities and the latter reflects one-third of the value and is used to satisfy clai1ns against Plan Entities other than the CTLP 

Plan Entities. In its 16th Report, the Monitor perfonned an analysis of the relative value of the assets of the CMI Plan Entities 

and the CTLP Plan Entities and the possible recoveries on a going concern liquidation and based on that analysis, concluded 

that it was fair and reasonable that Affected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary 

Creditors' pool and Affected Creditors of the Plan Entities other than the CTLP Plan Entities share pro rata in one-third of the 

Ordinary Creditors' pool. 

6 It is contemplated that the Plan will be implemented by no later than September 30, 20 I 0. 

7 The Existing Shareholders will not be entitled to any distributions under the Plan or other con1pensation fron1 the CMI 

Entities on account of their equity interests in Canwest Global. All equity con1pensation plans of Canwest Global will be 

extinguished and any outstanding options, restricted share units and other equity-based awards outstanding thereunder will be 

tern1inated and cancelled and the participants therein shall not be entitled to any distributions under the Plan. 

8 On a distribution date to be detennined by the Monitor follo\ving the Plan in1ple1nentation date, all Affected Creditors 

with proven distribution clai111s against the Plan Entities will receive distributions fron1 cash received by CMI (or the Monitor 

at CMI's direction) fron1 Shaw, the Plan Sponsor, in accordance \Vi th the Plan. The directors and officers of the ren1aining CMI 

Entities and other subsidiaries ofCanwest Global \Viii resign on or about the Plan i1nplen1entation date. 

9 Following the i1nplen1entation of the Plan, CTLP and CW lnvest1nents will be indirect, \vholly-owned subsidiaries of 

Shaw, and the 111ultiple voting shares, subordinate voting shares and non-voting shares ofCan\vest Global will be delistcd fron1 

the TSX Venture Exchange. It is anticipated that the rc111aining CMI Entities and certain other subsidiaries of Can\vest Global 

will be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned. 

JO In furtherance of the Minutes ofScttlen1ent that \Vere entered into \Vith the Existing Shareholders, the articles ofCan\vcst 

Global will be a1nended under section I 91 of the CBCA to facilitate the scttlen1cnt. In particular, Canwest Global will reorganize 

the authorized capital ofCan\vest Global into (a) an unli111ited ntunber ofne\v 1nultiple voting shares, new subordinated voting 

shares and ne\V non-voting shares; and (b) an unlin1itcd nu111bcr of new non-voting preferred shares. The tenns of the new non­

voting preferred shares will provide for the 1nandatory transfer of the ne\v preferred shares held by the Existing Shareholders 
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to a designated entity affiliated with Shaw for an aggregate an1ount of$1 l n1illion to be paid upon delivery by Canwest Global 

of the transfer notice to the transfer agent. Following delivery of the transfer notice, the Shaw designated entity will donate and 

surrender the new preferred shares acquired by it to Can\vest Global for cancellation. 

1 I Can west Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into the Plan En1ergence Agree1nent 
dated June 25, 20 I 0 detailing certain steps that will be taken before, upon and after the itnple1nentation of the plan. These steps 

pri111arily relate to the funding of various costs that are payable by the CMI Entities on en1ergence fro1n the CCAA proceeding. 
This includes pay111ents that will be 111ade or n1ay be n1ade by the Monitor to satisfy post-filing amounts owing by the CMI 
Entities. The schedule of costs has not yet been finalized. 

Creditor Meetings 

12 Creditor n1eetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was overwhehning. 100% in 
number representing I 00% in value of the beneficial owners of the 8% senior subordinated notes who provided instructions for 
voting at the Noteholder meeting approved the resolution. Beneficial Noteholders holding approxin1ately 95o/o of the principal 
a111ount of the outstanding notes validly voted at the Noteholder 111eeting. 

13 The Ordinary Creditors with proven voting clain1s who subn1itted voting instructions in person or by proxy represented 
approxilnately 83% of their nu111ber and 92% of the value of such clain1s. In excess of 99o/o in nu1nber representing in excess 
of 99% in value of the Ordinary Creditors holding proven voting clain1s that were present in person or by proxy at the 1neeting 
voted or were deen1ed to vote in favour of the resolution. 

Sanction Test 

14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of co1npro1nise or arrangeinent if it has 
achieved the requisite double n1ajority vote. The criteria that a debtor co1npany n1ust satisfy in seeking the court's approval are: 

(a) there 111ust be strict con1pliancc with all statutory require111ents; 

(b) all 111aterial filed and procedures carried out 1nust be exan1incd to detennine if anything has been done or purported 
to be done which is not authorized by the CCAA; and 

(c) the Plan n1ust be fair and reasonable. 

See Canadian Airlines Corp., Re 2 

(a) Statutory Require111ents 

15 I an1 satisfied that all statutory rcguire1nents have been nlet. I already detennined that the Applicants qualified as debtor 
con1panies under section 2 of the CCAA and that they had total claiins against the1n exceeding $5 1nillion. The notice of 111eeting 
was sent in accordance \Vith the Meeting Order. Si1nilarly, the classification of Affected Creditors for voting purposes was 
addressed. in the Meeting Order which \Vas unopposed and not appealed. The 111eetings were both properly constituted and 
voting in each \Vas properly carried out. Clearly the Plan \Vas approved by the requisite 111ajoritics. 

16 Section 6(3), 6.(5) and 6(6) of the CCAA provide that the court 1nay not sanction a plan unless the plan contains certain 

specified provisions conccrnirig cro\Vll clain1s, en1ployce clain1s and pension clain1s. Section 4.6 of Plan provides that the clai111s 
listed in paragraph (I) of the definition of"Unaffccted Clai111s" shall be paid in full fro111 a fund known as the Plan In1plen1cntation 
Fund within six 111onths of the sanction order. The Fund consists of cash, certain other assets and further contributions fro111 
Sha\v. Paragraph (I) of the definition of "Unaffected Clai1ns" includes any Clai1ns in respect of any pay1nents referred to in 
section 6(3), 6(5) and 6(6) of the CCAA. I an1 satisfied that these provisions of section 6 of the CCAA have been satisfied. 

(h) Unauthorized Steps 
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17 In considering whether any unauthorized steps have been taken by a debtor con1pany, it has been held that in 1naking such 

a detern1ination, the court should rely on the parties and their stakeholders and the reports of the Monitor: Canadian Airlines 

Corp., Re 3 . 

18 The CMI Entities have regularly filed affidavits addressing key developments in this restructuring. In addition, the Monitor 

has provided regular reports ( 17 at last count) and has opined that the CMI Entities have acted and continue to act in good faith 

and with due diligence and have not breached any requiren1ents under the CCAA or any order of this court. If it was not obvious 

fron1 the hearing on June 23, 2010, it should be stressed that there is no pay1nent of any equity clai1n pursuant to section 6(8) 

of the CCAA. As noted by the Monitor in its 16th Report, settlen1ent with the Existing Shareholders did not and does not in 

any way i1npact the anticipated recovery to the Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability 

of section 6(8) of the CCAA in n1y Reasons of June 23, 20 I 0. The second criterion relating to unauthorized steps has been met. 

(c) Ft1ir und Ret1so11ab/e 

19 The third criterion to consider is the requiren1ent to demonstrate that a plan is fair and reasonable. As Paperny J. (as she 

then was) stated in Canadian AirUnes Corp., Re: 

The court's role on a sanction hearing is to consider whether the plan fairly balances the interests of all stakeholders. 

Faced with an insolvent organization, its role is to look forward and ask: docs this plan represent a fair and reasonable 

con1pron1ise that will pcnnit a viable co1111nercial entity to e1nergc? It is also an exercise in assessing current reality by 

co1nparing available con1n1crcial alternatives to what is offered in the proposed plan. 4 

20 My discretion should be infonned by the objectives of the CCAA, nan1ely to facilitate the reorganization of a debtor 

con1pany for the benefit of the co1npany, its creditors, shareholders, e1nployees and in 111any instances, a 111uch broader 

constituency of affected persons. 

2 I In assessing whether a proposed plan is fair and reasonable, considerations include the following: 

(a) whether the clai111s were properly classified and whether the requisite 1najority of creditors approved the plan; 

(b) what creditors would have received on bankruptcy or liquidation as con1pared to the plan; 

(c) alternatives available to the plan and bankruptcy; 

(d) oppression of the rights of creditors; 

(e) unfairness to shareholders; and 

(t) the public interest. 

22 I have nlready addressed the issue of classification and the vote. Obviously there is an unequal distribution an1ongst the 

creditors of the CMI Entities. Distribution to the Noteholders is expected to result in recove1y of principal, pre-filing interest and 

a portion of post-filing accrued and default interest. The range of recoveries for Ordinary Creditors is 1nuch less. The recovery 

of the Noteholders is substantially 1nore attractive than that of Ordinary Creditors. This is not unheard of. ln An11hro Enterprises 

Inc., Re 5 Blair J. (as he then was) approved a plan which included an uneven allocation in favour of a single 1najor creditor, 

the Royal Bank, over the objection of other creditors. Blair J. wrote: 

"I a111 not persuaded that there is a sufficient tilt in the allocation of these ne\v con1111on shares in favour of RBC to justify 

the cou11 in interfering with the business decision 1nadc by the creditor class in approving the proposed Plan, as they have 

done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to \vork and it is the only creditor continuing to advance 

funds to the applicants to finance the proposed re-organization." 6 
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23 Si1nilarly, in Uniforet inc., Re 7 a plan provided for payn1ent in full to an unsecured creditor. This treatn1ent was 1nuch n1ore 
generous than that received by other creditors. There, the Quebec Superior Court sanctioned the plan and noted that a plan can 

be 1nore generous to son1e creditors and still fair to all creditors. The creditor in question had stepped into the breach on several 

occasions to keep the company afloat in the four years preceding the filing of the plan and the court was of the view that the 

conduct n1erited special treattnent. See also Ro1naine J.'s orders dated October 26, 2009 in Se111Canada Crude Co1npa11y et al. 

24 I an1 prepared to accept that the recovery for the Noteholders is fair and reasonable in the circu111stances. The size of the 

Noteholder debt was substantial. CMI 1s obligations under the notes were guaranteed by several of the CMJ Entities. No issue 

has been taken with the guarantees. As stated before and as observed by the Monitor, the Noteholders held a blocking position 

in any restructuring. Furthennore, the liquidity and continued support provided by the Ad Hoc Co111111ittee both prior to and 

during these proceedings gave the CMI Entities the opportunity to pursue a going concern restructuring of their businesses. A 

description of the role of the Noteholders is found in Mr. Strike's affidavit sworn July 20, 2010, filed on this 1notion. 

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since February, 2009. Between 

Nove1nber, 2009 and February, 2010, RBC Capital Markets conducted the equity investn1cnt solicitation process of which I 

have already con1111cnted. While there is always a theoretical possibility that a n1ore advantageous plan could be developed than 

the Plan proposed, the Monitor has concluded that there is no reason to believe that restarting the equity invcstincnt solicitation 

process or n1arkcting 1 OOo/o of the CMI Entities assets would result in a better or equally desirable outcon1c. Furthcr111ore, 

restarting the process could lead to operational difficulties including issues relating to the CMJ Entities' large studio suppliers 

and adve11iscrs. The Monitor has also confinned that it is unlikely that the recovery for a going concern liquidation sale of the 

assets of the CMI Entities would result in greater recovery to the creditors of the CMI Entities. J an1 not satisfied that there is 

any other alternative transaction that would provide greater recovery than the recoveries conten1plated in the Plan. Additionally, 

I an1 not persuaded that there is any oppression of creditor rights or unfairness to shareholders. 

26 The last consideration I wish to address is the public interest. If the Plan is i1nplen1entcd, the CMI Entities will have 

achieved a going concern outco1ne for the business of the CTLP Plan Entities that fully and finally deals \Vith the Gold1nan 

Sachs Parties, the Shareholders Agreen1e-nt and the defaulted 8% senior sl1bordinatcd notes. It will ensure the continuation of 

c111ployn1ent for substantially all of the e1nployees of the Plan Entities _and will provide stability for the CMI Entities, pensioners, 

suppliers, custon1ers and other stakeholders. In addition, the Plan will n1aintain for the general public broad access to and 

choice of news, public and other inforn1ation and cntcrtain1nent progran11ning. Broadcasting of news, public and entcrtainn1cnt 

progra111111ing is an i111portant public service, and the bankruptcy and liquidation of the CMI Entities would have a negative 

i1npact on the Canadian public. 

27 I should also 1nention section 36 of the CCAA which was added by the recent an1endn1cnts to the Act \Vhich ca1nc into 

force on Septe1nber 18, 2009. This section provides that a debtor con1pany 1nay not sell or otherwise dispose of assets outside the 

ordinary course of business unless authorized to do so by a court. The section goes on to address factors a court is to consider. 

In n1y vic\v, section 36 docs not apply to transfers conten1platcd by a Plan. These transfers arc 111crcly steps that arc required 

to in1plcn1cnt the Plan and to facilitate the restructuring of the Plan Entities' businesses. Furthcnnorc, as the CMI Entities are 

seeking approval of the Plan itself, there is no risk of any abuse. There is a further safeguard in that the Plan including the asset 

transfers conten1platcd therein has been voted on and approved by Affected Creditors. 

28 The Plan docs include broad releases including son1e third party releases. In ATB Fi11ancial v. J\1etca(fi! & 1\1a11.y/ield 

Alternative f11ves/111enls ff Corp. 8 , the Ontario Court of Appeal held that the CCAA court has jurisdiction to approve a plan of 

con1pron1isc or arrange1ncnt that includes third party releases. The Metca(fi! case was extraordinary and exceptional in nature. It 

responded to dire circu1nstanccs and had a plan that included releases that were fundan1ental to the restructuring. The Court held 

that the releases in question had to be justified as part of the con1pron1isc or arrangc1ncnt bet\vecn the debtor and its creditors. 

There n1ust be a reasonable connection bct\vcen the third party clain1 being con1pron1iscd in the plan and the restructuring 

achieved by the plan to \Varrant inclusion of the third party release in the plan. 
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29 In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I do not propose to revisit 

this issue, save and except to stress that in n1y view, third party releases should be the exception and should not be requested 

or granted as a 1natter of course. 

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc Co1111nittcc and others. Fraud, wilful 

111isconduct and gross negligence are excluded. I have already addressed, on nu1nerous occasions, the role of the Noteholders 

and the Ad Hoc Co1nn1ittee. I an1 satisfied that the CMI Entities would not have been able to restructure without n1aterially 

addressing the notes and developing a plan satisfactory to the Ad Hoc Con1n1ittee and the Notcholdcrs. The release of clain1s is 

rationally connected to the overall purpose of the Plan and full disclosure of the releases was 1nade in the Plan, the inforn1ation 

circular, the niotion 1natcrial served in connection with the Meeting Order and on this 1notion. No one has appeared to oppose 

the sanction of the Plan that contains these releases and they are considered by the Monitor to be fair and reasonable. Under 

the circun1stances, I ain prepared to sanction the Plan containing these releases. 

31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair and reasonable and 

reco1nn1ends its sanction. The board, the senior 1nanage1nent of the CMI Entities, the Ad Hoc Con1111ittee, and the CMI CRA 

all support sanction of the Plan as do all those appearing today. 

32 In n1y view, the Plan is fair and reasonable and I a1n granting the sanction order requested. 9 

33 The Applicants also seek approval of the Plan En1ergenec Agree1nent. The Plan En1ergcnce Agrecn1ent outlines steps 

that will be taken prior to, upon, or following ilnplen1cntation of the Plan and is a necessary corollary of the Plan. It does 

not confiscate the rights of any creditors and is necessarily incidental to the Plan. I have the jurisdiction to approve such an 

agreen1ent: Air Canada, Re ID and Calpine Canada Energy Ltd, Re 11 I an1 satisfied that the agreen1ent is fair and reasonable 

and should be approved. 

34 It is proposed that on the Plan in1plen1entation date the articles of Canwest. Global will be an1ended to facilitate the 

settle1nent reached with the Existing Shareholders. Section 191 of the CBCA pcnnits the court to order necessary an1end1nents 

to the articles of a corporation without shareholder approval or a dissent right. In particular, section 191 (I )(c) provides that 

reorganization n1eans a court order n1ade under any other Act of Parlian1ent that affects the rights a1nong the corporation, its 

shareholders and creditors. The CCAA is such an Act: Beatrice Foods Inc., Re 12 and Laid/aiv, Re 13 . Pursuant to section 

191(2), ifa corporation is subject to a subsection (I) order, its articles 1nay be an1cnded to effect any change that 1night la\vfully 

be made by an amendment under section 173. Section 173(l)(e) and (h) of the CBCA provides that: 

( 1) Subject to sections 176 and 177, the articles of a corporation n1ay by special resolution be mncndcd to 

(e) create new classes of shares; 

(h) change the shares of any class or series, whether issued or unissucd, into a different nu1nbcr of shares 

of the saine class or series or into the sa111c or a different nuinber of shares of other classes or series. 

35 Section 6(2) of the CCAA provides that if a court sanctions a co111pro1nise or arrange1ncnt, it 1nay order that the debtor's 

constating instnuncnt be a1nended in accordance \Vith the con1pro1nisc or arrangc1nent to reflect any change that n1ay la\vfully 

be niadc under federal or provincial la\v. 

36 In exercising its discretion to approve a reorganization under section l 91 of the CBCA, the court 111ust be satisfied that: 

(a) there has been con1pliance \Vith all statutoty rcquire111cnts; (b) the debtor con1pany is acting in good faith: and (c) the capital 

restructuring is fair and reasonable: A &M Cookie Co. Canada, Re 14 and 1\1£1 Co111p111er Technology Croup Inc .. Re 15 

37 Iain satisfied that the statutory rcquiren1ents have been 111ct as the conten1plated reorganization falls \\'ithin the conditions 

provided for in sections 191 and 173 of the CBCA. I a111 also satisfied that Can\vest Global and the other Cl'vtl Entities were 

acting in good faith in atte111pting to resolve the Existing Shareholder dispute. Furthennore, the reorganization is a necessary 
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step in the i111ple111entation of the Plan in that it facilitates agree1nent reached on June 23, 20 I 0 \Vith the Existing Shareholders. 

In 1ny view, the reorganization is fair and reasonable and was a vital step in addressing a significant in1pediJnent to a satisfactory 

resolution of outstanding issues. 

38 A post-filing clain1s procedure order is also sought. The procedure is designed to solicit, identify and quantify post-filing 

claiins. The Monitor who participated in the negotiation of the proposed order is satisfied that its tenns are fair and reasonable 

as an1 I. 

39 In closing, I would like to say that generally speaking, the quality of oral argu1nent and the 111aterials filed in this CCAA 

proceeding has been very high throughout. I would like to express 1ny appreciation to all counsel and the Monitor in that regard. 

The sanction order and the post-filing clain1s procedure order are granted. 

ApplicaNon granted. 

Footnotes 

R.S.C. 1985, c. C-36 as amended. 
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(Alta. C.A.), leave to appeal to S.C.C. refused July 12, 2001 [2001 CarswcllAlta 888 (S.C.C.)]. 

3 Ibid,at para. 64 citing Olympia & York Developments Ltd. v. Royal Trust Co., [1993] 0.J. No. 545 (Ont. Gen. Div.) and Cadillac 

Fairview Inc., Re, [1995] 0.J. No. 274 (Ont. Gen. Div. [Co1111ncrcial List]). 
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In the Matter of a Plan of Compromise and Arrangement of Cline Mining 
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Counsel: Robert J. Chadwick, Logan Willis for Applicants, Cline Mining Corporation et al. 

Michael DeLellis, David Rosenblatt for FTI Consulting Canada Inc., Monitor of the Applicants 

Jay Swartz for Secured Noteholders 

Subject: Insolvency 

Related Abridgment Classifications 
For all relevant Canadian Abridgn1cnt Classifications rcfor to highest level of case via History. 

Bankruptcy and insolvency 

XIX Companies' Creditors Arrangement Act 
XIX.3 Arrangements 

XIX.3.b Approval by court 

XIX.3.b.i "Fair and reasonable" 

Headnote 
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act -Arrangements- Approval by court-

11Fair and reasonable" 

Insolvent 1nining co1npanies (applicants) were involved in Companies' Creditors Arrangen1ent Act proceedings -

Applicants brought motion to approve plan of arrangement which involved release of certain claims and recapitalization 
of applicants - Motion granted - Plan was fair and reasonable in circun1stances - Plan represented compro1nise and 
treated affected creditors fairly - Third party releases were rationally related to purpose of plan and were necessary for 

successful restructuring - Release of directors and officers was appropriate - Monitor supported applicants' position 
and plan had unanilnous support fron1 creditors. 

Table of Authorities 

Cases considered by G.B. Morawetz R.S.J.: 

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008 Carswell Ont 

4811, (sub nom. Metcalfe & Manojield Alternative Investments II Corp., Re) 240 O.A.C. 245, (sub nom. Metcalfe & 
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Mansfield Alternative Investments II Corp., Re) 296 D.L.R. (4th) 135, (sub nom. Metcalfe & Mansfield Alternative 
Investments II Corp., Re) 92 O.R. (3d) 513, 45 C.B.R. (5th) 163, 47 B.L.R. (4th) 123 (Ont. C.A.)- referred to 

Cline Mining Corp., Re (2014), 2014 CarswelIOnt 18943, 2014 ONSC 6998 (Ont. S.C.J.)- considered 

Sino-Forest Corp., Re(2012), 2012 ONSC 7050, 2012 CarswelIOnt 15913 (Ont. S.C.J. [Commercial List])- referred 

to 

Sino-Forest Corp., Re (2013), 2013 ONCA 456, 2013 CarswellOnt 8896 (Ont. C.A.)- referred to 

SkyLink Aviation Inc., Re (2013), 2013 ONSC 2519, 2013 CarswellOnt 7670, 3 C.B.R. (6th) 83 (Ont. S.C.J. 

[Commercial List]) - referred to 

Statutes considered: 

Companies' Creditors Arrange1nent Act, R.S.C. 1985, c. C-36 

Generally - referred to 

s. 5.1(2)[en. 1997, c. 12, s. 122]-considered 

s. 6(1) - considered 

s. l I.02(2)[en. 2005, c. 47, s. 128]- considered 

s. 19(2) - considered 

MOTION by insolvent companies for approval or plan of arrangement and other relief. 

G.B. Morawetz R.S.J.: 

Cline Mining Corporation, New Elk Coal Company LLC and North Central Energy Company (collectively, the 

"Applicantsn) seek an order (the "Sanction Order11
), among other things: 

a. sanctioning the Applicants' Amended and Restated Plan of Compromise and Arrangement dated January 20, 2015 

(the "Plan") pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"); 

and 

b. extending the stay, as defined in the Initial Order granted December 3, 2014 (the "Initial Order"), to and including 

April 1, 2015. 

2 Counsel to the Applicants submits that the Recapitalization is the result of significant efforts by the Applicants to achieve 

a resolution of their financial challenges and, if iinplemented, the Recapitalization will maintain the Applicants as a unified 

corporate enterprise and result in an improved capital structure that will enable the Applicants to better withstand prolonged 

weakness in the global market for 111etallurgical coal. 

3 Counsel submits that the Applicants believe that the Recapitalization achieves the best available outcome for the Applicants 

and their stakeholders in the circumstances and achieves results that are not attainable under any other bankruptcy, sale or debt 

enforcement scenario. 

4 The position of the Applicants is supported by the Monitor, and by Marret, on behalf of the Secured Noteholders. 
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5 The Plan has the unanimous support from the creditors of the Applicants. The Plan was approved by 100% in number 

and 100% in value of creditors voting in each of the Secured Noteholders Class, the Affected Unsecured Creditors Class and 

the WARN Act Plaintiffs Class. 

6 The background giving rise to (i) the insolvency of the Applicants; (ii) the decision to file under the CCAA; (iii) the 

finding made that the court had the jurisdiction under the CCAA to accept the filing; (iv) the finding of insolvency; and (v) 

the basis for granting the Initial Order and the Claims Procedure Order was addressed in Cline Mining Corp., Re, 2014 ONSC 

6998 (Ont. S.C.J.) and need not be repeated. 

7 The Applicants report that counsel to the WARN Act Plaintiffs in the class action proceedings (the "Class Action Counsel") 

submitted a class proofofclaim on behalfofthe 307 WARN Act Plaintiffs in the aggregate amount of U.S. $3.7 million. Class 

Action Counsel indicated that the WARN Act Plaintiffs were not prepared to vote in favour of the Plan dated December 3, 2014 

(the "Original Plan") without an enhancement of the recovery. The Applicants report that after further discussions, agreement 

was reached with Class Action Counsel on the form of a resolution that provides for an enhanced recovery for the WARN Act 

Plaintiffs Class of $210,000 (with $90,000 paid on the Plan implementation date) as opposed to the recovery offered in the 

Original Plan of $100,000 payable in eight years from the Plan implementation date. 

8 As a result of reaching this resolution, the Original Plan was amended to reflect the terms of the WARN Act resolution. 

9 The Applicants served the Amended Plan on the Service List on January 20, 2015. 

10 The Plan provides for a full and final release and discharge of the Affected Claims and Released Claims, a settlement of, 

and consideration for, all Allowed Affected Claims and a recapitalization of the Applicants. 

I I Equity claimants will not receive any consideration or distributions under the Plan. 

12 The Plan provides for the release of certain parties (the "Released Parties"), including: 

(i) the Applicants, the Directors and Officers and employees of contractors of the Applicants; and 

(ii) the Monitor, the Indenture Trustee and Marret and their respective legal counsel, the financial and legal advisors 

to the Applicants and other parties employed by or associated with the parties listed in sub-paragraph (ii), in each case 

in respect of claims that constitute or relate to, inter alia, any Claims, any Directors/Officer Claims and any claims 
arising from or connected to the Plan, the Recapitalization, the CCAA Proceedings, the Chapter 15 Proceedings, the 

business or affairs of the Applicants or certain other related matter (collectively, the "Released Clain1s 11
). 

13 The Plan does not release: 

(i) the right to enforce the Applicants' obligations under the Plan; 

(ii) the Applicants from or in respect of any Unaffected Claim or any Claim that is not permitted to be released 
pursuant to section 19(2) of the CCAA; or 

(iii) any Director or Officer from any Director/Officer Claim that is not permitted to be released pursuant to section 
5.1(2) of the CCAA. 

14 The Plan does not release Insured Claims, provided that any recourse in respect of such claims is limited to proceeds, 
if any, of the Applicants' applicable Insurance Policies. 

15 The Meetings Order authorized the Applicants to convene a meeting of the Secured Noteholders, a meeting of Affected 
Unsecured Creditors and a meeting of WARN Act Plaintiffs to consider and vote on the Plan. 

-------------------·----------------
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16 The Meetings were held on January 21, 2015. At the Meetings, the resolution to approve the Plan was passed unanimously 

in each of the three classes of creditors. 

17 None of the persons with Disputed Claims voted at the Meetings, in person or by proxy. Consequently, the results of the 

votes taken would not change based on the inclusion or exclusion of the Disputed Claims in the voting results. 

18 Pursuant to section 6(1) of the CCAA, the court has the discretion to sanction a plan of compromise or arrangement 

where the requisite double-majority of creditors has approved the plan. The effect of the court's approval is to bind the company 

and its creditors. 

19 The general requirements for court approval of the CCAA Plan are well established: 

a. there must be strict compliance with all statutory requirements; 

b. all materials filed and procedures carried out must be examined to detennine if anything has been done or purported 
to have been done, which is not authorized by the CCAA; and 

c. the plan must be fair and reasonable. 

(see SkyLink Aviation Inc., Re, 2013 ONSC 2519 (Ont. S.C.J. [Commercial List])) 

20 Having reviewed the record and hearing submissions, I am satisfied that the foregoing test for approval has been met 

in this case. 

21 In arriving at my conclusion that the Plan is fair and reasonable in the circumstances, I have taken into account the 

following: 

a. the Plan represents a compromise among the Applicants and the Affected Creditors resulting from discussions 

among the Applicants and their creditors, with the support of the Monitor; 

b. the classification of the Applicants' creditors into three voting classes was previously approved by the court and 

the classification was not opposed at any tin1e; 

c. the results of the Sale Process indicate that the Secured Noteholders would suffer a significant shortfall and there 

would be no residual value for subordinate interests; 

d. the Recapitalization provides a lin1ited recovery for unsecured creditors and the WARN Act Plaintiffs; 

e. all Affected Creditors that voted on the Plan voted for its approval; 

f. the Plan treats Affected Creditors fairly and provides for the same distribution among the creditors within each of 

the Secured Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs Class; 

g. Unaffected Claims, which include, inter alia, government and employee priority claims, claims not pennitted to 

be compromised pursuant to sections 19(2) and 5.1 (2) of the CCAA and prior ranking secured claims, will not be 
affected by the Plan; 

h. the treatment of Equity Claims under the Plan is consistent with the provisions of the CCAA; and 

i. the Plan is supported by the Applicants (Marret, on behalfofthe Secured Noteholders), the Monitor and the creditors 
who voted in favor of the Plan at the Meetings. 

22 The CCAA permits the inclusion of third party releases in a plan of compromise or arrangement where those releases 

are reasonably connected to the proposed restructuring (see: ATE Financial v. Metcalfe & Mansfield Alternative Investments 
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II Corp., 2008 ONCA 587 (Ont. C.A.) ("ATB Financial"); SkyLink, supra; and Sino-Forest Corp., Re, 2012 ONSC 7050 (Ont. 
S.C.J. [Commercial List]), leave to appeal denied, 2013 ONCA 456 (Ont. C.A.)). 

23 The court has the jurisdiction to sanction a plan containing third party releases where the factual circumstances indicate 
that the third party releases are appropriate. In this case, the record establishes that the releases were negotiated as part of the 
overall framework of the compromises in the Plan, and these releases facilitate a successful completion of the Plan and the 

Recapitalization. The releases cover parties that could have claims of indemnification or contribution against the Applicants in 
relation to the Recapitalization, the Plan and other related matters, whose rights against the Applicants have been discharged 
in the Plan. 

24 I am satisfied that the releases are therefore rationally related to the purpose of the Plan and are necessary for the successful 
restructuring of the Applicants. 

25 Further, the releases provided for in the Plan were contained in the Original Plan filed with the court on December 3, 
2014 and attached to the Meetings Order. Counsel to the Applicants submits that the Applicants are not aware of any objections 
to the releases provided for in the Plan. 

26 The Applicants also contend that the releases of the released Directors/Officers are appropriate in the circumstances, 
given that the released Directors and Officers, in the absence of the Plan releases, could have claims for indemnification or 

contribution against the Applicants and the release avoids contingent claims for such indemnification or contribution against 

the Applicants. Further, the releases were negotiated as part of the overall framework of compromises in the Plan. I also note 

that no Director/Officer Clai1ns were asserted in the Clahns Procedure. 

27 The Monitor supports the Applicants' request for the sanction of the Plan, including the releases contained therein. 

28 I am satisfied that in these circumstances, it is appropriate to grant the releases. 

29 The Plan provides for certain alterations to the Cline Articles in order to effectuate certain corporate steps required to 
i1nplement the Plan, including the consolidation of shares and the cancellation of fractional interests of the Cline Co1nmon 

Shares. I am satisfied that these an1endments are necessary in order to effect the provisions of the Plan and that it is appropriate 

to grant the amendments as part of the approval of the Plan. 

30 The Applicants also request an extension of the stay until April 1, 2015. This request is made pursuant to section 11.02(2) 

of the CCAA. The court must be satisfied that: 

(i) circumstances exist that make the order appropriate; and 

(ii) the applicant has acted, and is acting in good faith and with due diligence. 

31 The record establishes that the Applicants have made substantial progress toward the completion of the Recapitalization, 
but further time is required to implement same. I am satisfied that the test pursuant to section 11.02(2) has been met and it is 
appropriate to extend the stay until April 1, 2015. 

32 Finally, the Monitor requests approval of its activities and conduct to date and also approval of its Pre-Filing Report, the 
First Report dated December 16, 2014 and the Second Report together with the activities described therein. No objection was 
raised with respect to the Monitor's request, which is granted. 

33 For the foregoing reasons, the motion is granted and an order shall issue in the fonn requested, approving the Plan and 
providing certain ancillary relief. 

Motion granted 
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Headnote 
Bankruptcy and insolvency --- Proposal - Approval by court - Conditions - General principles 

Applicants KFL and BC were inactive entities with no operating assets and no material liquid assets - Applicants 

had significant and mounting obligations including pension and other non-pension post-employment benefit (OPEB) 

obligations to their forn1er en1ployees and surviving spouses of such former employees or others entitled to clain1 through 

such persons - Affiliates of BC provided up to date funding for pension and OPEB obligations, however, given that 

KFL and BC had no active operations status quo was unsustainable - KFL and BC brought motion to sanction amended 

consolidated proposal - Motion was granted - Proposal was reasonable - Proposal was calculated to benefit general 

body of creditors - Proposal was nlade in good faith - Proposal contained broad release in favour of applicants and 

certain third parties - Release of third-parties was pennitted - Release covered all affected claims, pension claims, 

and existing escrow fund claims - Release did not cover criminal or wilful nlisconduct with respect to any matters set 

out ins. 50(14) of Bankrnptcy and Insolvency Act - Unaffected claims were specifically carved out of release - No 

creditors or stakeholders objected to scope of release which was fully disclosed in negotiations-There was no express 

prohibition in BIA against including third-party releases in proposal - Any provision of BIA which purported to limit 
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ability of debtor to contract with its creditors had to be clear and explicit - Third-party releases were permissible under 

Companies' Creditors Arrangement Act (CCAA) and court should strive, where language of both statutes supported it, to 
give both statutes harmonious interpretation - There was no principled basis on which analysis and treatment of third­
party release in BIA proposal proceeding should differ from CCAA proceeding - Released parties contributed in tangle 

and realistic way to proposal - Without inclusion of releases it was unlikely that certain parties would have supported 
proposal - Releases benefited applicants and creditors generally - Applicants provided full and adequate disclosure of 
releases and their effect. 
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MOTION by applicants for court sanction of proposal under Bankruptcy and Insolvency Act which contained third-party 

release. 

Morawetz J.: 

At the conclusion of this unopposed motion, the requested relief was granted. Counsel indicated that it would be helpful 
if the court could provide reasons in due course, specifically on the issue of a third-party release in the context of a proposal 
under Part III of the Bankruptcy and Insolvency Act ("BIA"). 

2 Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada"), and together with KFL, (the 
"Applicants"), brought this n1otion for an order (the 11 Sanction Order11

) to sanction the amended consolidated proposal involving 
the Applicants dated August 31, 2011 (the "Consolidated Proposal") pursuant to the provisions of the BIA. Relief was also 

sought authorizing the Applicants and Ernst & Young Inc., in its capacity as proposal trustee of each of the Applicants (the 
11Proposal Trustee 11

) to take all steps necessary to implement the Consolidated Proposal in accordance with its tenns. 

3 The Applicants submit that the requested relief is reasonable, that it benefits the general body of the Applicants' creditors 

and meets all other statutory requirements. Further, the Applicants submit that the court should also consider that the voting 
affected creditors (the "Affected Creditors") unanimously supported the Consolidated Proposal. As such, the Applicants submit 
that they have met the test as set out in s. 59(2) of the BIA with respect to approval of the Consolidated Proposal. 

4 The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee filed its report recommending 
approval of the Consolidated Proposal and indicated that the Consolidated Proposal was in the best interests of the Affected 
Creditors. 

5 KFL and Budd Canada are inactive entities with no operating assets and no material liquid assets (other than the Escrow 

Funds). They do have significant and mounting obligations including pension and other non-pension post-employment benefit 
("OPEB") obligations to the Applicants' former employees and certain former employees of Budcan Holdings Inc. or the 

surviving spouses of such former employees or others who may be entitled to claim through such persons in the BIA proceedings, 
including the OPEB creditors. 

6 The background facts with respect to this motion are fully set out in the affidavit of Mr. William E. Aziz, sworn on 
September 13, 2011. 

7 Affiliates of Budd Canada have provided up to date funding to Budd Canada to enable Budd Canada to fund, on behalf 
of KFL, such pension and OPEB obligations. However, given that KFL and Budd Canada have no active operations, the status 
quo is unsustainable. 
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8 The Applicants have acknowledged that they are insolvent and, in connection with the BIA proposal, proceedings were 

commenced on July 4, 2011. 

9 On July 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect ofKFL and Budd Canada which 

authorized the procedural consolidation of the Applicants and permitted them to file a single consolidated proposal to their 

creditors. 

IO The Orders of Wilton-Siegel J. also appointed separate representative counsel to represent the interests of the Union and 

Non-Union OPEB creditors and further authorized the Applicants to continue making payments to Blue Cross in respect of the 

OPEB Claims during the BIA proposal proceedings. 

11 On August 2, 2011, an order was granted extending the time to file a proposal to August 19, 2011. 

12 The parties proceeded to negotiate the terms of the Consolidated Proposal, which meetings involved the Applicants, the 

Proposal Trustee, senior members of the CAW, Union Representative Counsel and Non-Union Representative Counsel. 

13 An agreement in principle was reached which essentially provided for the monetization and compromise of the OPEB 

claims of the OPEB creditors resulting in a one-time, lump-sum payment to each OPEB creditor term upon implementation 

of the Consolidated Proposal. The Consolidated Proposal also provides that the Applicants and their affiliates will forego 

any recoveries on account of their secured and unsecured inter-company claims, which total approximately $120 million. A 

condition precedent was the payment of sufficient funds to the Pension Fund Trustee such that when such funds are combined 

with the value of the assets held in the Pension Plans, the Pension Fund Trustee will be able to fully annuitize the Applicants' 

pension obligations and pay the commuted values to those creditors with pension claims who so elected so as to provide for 

the satisfaction of the Applicants' pension obligations in full. 

14 On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amendments were made on August 31, 

2011 in advance of the creditors1 1neeting to reflect certain amend1nents to the proposal. 

15 The creditors' meeting was held on September I, 2011 and, at the meeting, the Consolidated Proposal, as amended, 

was accepted by the required majority of creditors. Over 99.9% in number and over 99.8% in dollar value of the Affected 

Creditors' Class voted to accept the Consolidated Proposal. The Proposal Trustee noted that all creditors voted in favour of 

the Consolidated Proposal, with the exception of one creditor, Canada Revenue Agency (with 0.1 % of the number of votes 

representing 0.2% of the value of the vote) who attended the meeting but abstained from voting. Therefore, the Consolidated 

Proposal was unanimously approved by the Affected Creditors. The Applicants thus satisfied the required "double majority" 

voting threshold required by the BIA. 

16 The issue on the motion was whether the court should sanction the Consolidated Proposal, including the substantive 

consolidation and releases contained therein. 

17 Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if it has achieved the requisite 

"double majority11 voting threshold at a duly constituted meeting of creditors. 

18 The BIA requires the proposal trustee to apply to court to sanction the proposal. At such hearing, s. 59(2) of the BIA 

requires that the court refuse to approve the proposal where its terms are not reasonable or not calculated to benefit the general 
body of creditors. 

19 In order to satisfy s. 59(2) test, the courts have held that the following three-pronged test must be satisfied: 

(a) the proposal is reasonable; 

(b) the proposal is calculated to benefit the general body of creditors; and 
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(c) the proposal is made in good faith. 

See Mayer, Re (1994), 25 C.B.R. (3d) 113 (Ont. Bktcy.); Steeves, Re (2001), 25 C.B.R. (4th) 317 (Sask. Q.B.); Magnus One 
Energy Corp., Re (2009), 53 C.B.R. (5th) 243 (Alta. Q.B.). 

20 The first two factors are set out ins. 59(2) of the BIA while the last factor has been implied by the court as an exercise of 

its equitable jurisdiction. The courts have generally taken into account the interests of the debtor, the interests of the creditors 

and the interests of the public at large in the integrity of the bankruptcy system. See Farrell, Re (2003), 40 C.B.R. (4th) 53 

(Ont. S.C.J. [Commercial List]). 

21 The courts have also accorded substantial deference to the majority vote of creditors at a meeting of creditors; see Lofchik, 

Re, [!998] O.J. No. 332 (Ont. Bktcy.). Similarly, the courts have also accorded deference to the recommendation of the proposal 

trustee. See Magnus One, supra. 

22 With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy the court that the proposal 

is reasonable. The court is authorized to only approve proposals which are reasonable and calculated to benefit the general 

body of creditors. The court should also consider the payment terms of the proposal and whether the distributions provided for 

are adequate to meet the requirements of commercial morality and maintaining the integrity of the bankruptcy system. For a 

discussion on this point, see Lofchik, supra, and Farrell, supra. 

23 In this case, the Applicants submit that, ifthe Consolidated Proposal is sanctioned, they would be in a position to satisfy 

all other conditions precedent to closing on or prior to the date of the proposal ("Proposal Implementation Date"). 

24 With respect to the treatment of the Collective Bargaining Agreements, the Applicants and the CAW brought a joint 

application before the Ontario Labour Relations Board ("OLRB") on an expedited basis seeking the OLRB's consent to an early 

termination of the Collective Bargaining Agreements. Further, the CAW has agreed to abandon its collective bargaining rights 

in connection with the Collective Bargaining Agree1nents. 

25 With respect to the terms and conditions of a Senior Secured Loan Agreement between Budd Canada and TK Finance 

dated as of December 22, 20 I 0, TK Finance provided a secured creditor facility to the Applicants to fund certain working capital 

requirements before and during the BIA proposal proceedings. As a result of the approval of the Consolidated Proposal at the 

meeting of creditors, TK Finance agreed to provide additional credit facilities to Budd Canada such that the Applicants would 

be in a position to pay all amounts required to be paid by or on behalf of the Applicants in connection with the Consolidated 

Proposal. 

26 On the issue as to whether creditors will receive greater recovery under the Consolidated Proposal than they would receive 

in the bankruptcy, it is noted that creditors with Pension Claims are unaffected by the Consolidated Proposal. The Consolidated 

Proposal provides for the satisfaction of Pension Claims in fuII as a condition precedent to implementation. 

27 With respect to Affected Creditors, the Applicants submit that they will receive far greater recovery from distributions 

under the Consolidated Proposal than the Affected Creditors would receive in the event of the bankruptcies of the Applicants. 

(See Sanction Affidavit of Mr. Aziz at para. 61.) 

28 The Proposal Trustee has stated that the Consolidated Proposal is advantageous to creditors for the reasons outlined in 

its Report and, in particular: 

(a) the recoveries to creditors with claims in respect ofOPEBs are considerably greater under the Amended Proposal 
than in a bankruptcy; 

(b) payments under the Amended Proposal are expected in a timely manner shortly after the implementation of the 
Amended Proposal; 
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(c) the timing and quantum of distributions pursuant to the Amended Proposal are certain while distributions under 

a bankruptcy are dependent on the results of litigation, which cannot be predicted with certainty; and 

(d) the Pension Plans (as described in the Proposal Trustee's Report) will be fully funded with funds from the Pension 

Escrow (as described in the Proposal Trustee's Report) and, if necessary, additional funding from an affiliate of the 

Companies if the funds in the Pension Escrow are not sufficient. In a bankruptcy, the Pension Plans may not be fully 

funded. 

29 The Applicants take the position that the Consolidated Proposal meets the requirements of commercial morality and 

maintains the integrity of the bankruptcy system, in light of the superior coverage to be afforded to the Applicants' creditors 

under the Consolidated Proposal than in the event of bankruptcy. 

30 The Applicants also submit that substantive consolidation inherent in the proposal will not prejudice any of the Affected 

Creditors and is appropriate in the circumstances. Although not expressly contemplated under the BIA, the Applicants submit 

that the court may look to its incidental, ancillary and auxiliary jurisdiction under s. 183 of the BIA and its equitable jurisdiction 

to grant an order for substantive consolidation. See Ashley v. Marlow Group Private Portfolio Management Inc. (2006), 22 

C.B.R. (5th) 126 (Ont. S.C.J. [Commercial List]). In deciding whether to grant substantive consolidation, courts have held that 

it should not be done at the expense of, or possible prejudice of, any particular creditor. See Ashley , supra. However, counsel 
submits that this court should take into account practical business considerations in applying the BIA. See A. & F. Baillargeon 
Express Inc., Re (1993), 27 C.B.R. (3d) 36 (C.S. Que.). 

31 In this case, the Applicants submit that substantive consolidation inherent in the Consolidated Proposal is appropriate in 

the circu1nstances due to, among other things, the intertwined nature of the Applicants1 assets and liabilities. Each Applicant had 
substantially the same creditor base and known liabilities (other than certain Excluded Claims). In addition, KFL had no cash or 

cash equivalents and the Applicants are each dependant on the Escrow Funds and borrowings under the Restated Senior Secured 
Loan Agreement to fund the same underlying pension and OPEB obligations and costs relating to the Proposal Proceedings. 

32 The Applicants submit that creditors in neither estate will be materially prejudiced by substantive consolidation and 

based on the fact that no creditor objected to the substantial consolidation, counsel submits the Consolidated Proposal ought 
to be approved. 

33 With respect to whether the Consolidated Proposal is calculated to benefit the general body of creditors, TK Finance would 

be entitled to priority distributions out of the estate in a bankruptcy scenario. However, the Applicants and their affiliates have 

agreed to forego recoveries under the Consolidated Proposal on account of their secured and unsecured intercon1pany claims in 
the amount of approximately $120 million, thus enhancing the level ofrecovery for the Affected Creditors, virtually all of whom 

are OPEB creditors. It is also noted that TK Finance will be contributing over $35 million to fund the Consolidated Proposal. 

34 On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit the general body of creditors. 

35 With respect to the requirement of the proposal being made in good faith, the debtor must satisfy the court that it has 
provided full disclosure to its creditors of its assets and encumbrances against such assets. 

36 In this case, the Applicants and the Proposal Trustee have involved the creditors pursuant to the Representative Counsel 

Order, and through negotiations with the Union Representative Counsel and Non-Union Representative Counsel. 

37 There is also evidence that the Applicants have widely disseminated information regarding their BIA proposal proceedings 

through the media and through postings on the Proposal Trustee's website. Information packages have also prepared by the 
Proposal Trustee for the creditors. 

38 Finally, the Proposal Trustee has noted that the Applicants' conduct, both prior to and subsequent to the commencement 

of the BIA proposal proceedings, is not subject to censure in any respect and that the Applicants' have acted in good faith. 

--------~---·-·--·--
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39 There is also evidence that the Consolidated Proposal continues requisite statutory tenns. The Consolidated Proposal 

provides for the payment of preferred claims under s. 136( 1) of the BIA. 

40 Section 7.1 of the Consolidated Proposal contains a broad release in favour of the Applicants and in favour of certain third 

parties (the "Release"). In particular, the Release benefits the Proposal Trustee, Martinrea, the CAW, Union Representative 

Counsel, Non-Union Representative Counsel, Blue Cross, the Escrow Agent, the present and former shareholders and affiliates 
of the Applicants (including Thyssenkrupp USA, Inc. ("TK USA"), TK Finance, Thyssenkrupp Canada Inc. ("TK Canada") 

and Thyssenkrupp Budd Company), as well as their subsidiaries, directors, officers, members, partners, employees, auditors, 
financial advisors, legal counsel and agents of any of these parties and any person liable jointly or derivatively through any or 

all of the beneficiaries of the of the release (referred to individually as a "Released Party"). 

41 The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing on or prior to the later of the 

Proposal Implementation Date and the date on which actions are taken to implement the Consolidated Proposal. 

42 The Release provides that all such claims are released and waived (other than the right to enforce the Applicants' or 

Proposal Trustee's obligations under the Consolidated Proposal) to the full extent permitted by applicable law. However, nothing 

in the Consolidated Proposal releases or discharges any Released Party for any criminal or other wilful misconduct or any 
present or fonner directors of the Applicants with respect to any matters set out ins. 50(14) of the BIA. Unaffected Claims are 

specifically carved out of the Release. 

43 The Applicants submit that the Release is both pennissible under the BIA and appropriately granted in the context 

of the BIA proposal proceedings. Further, counsel submits, to the extent that the Release benefits third parties other than the 

Applicants, the Release is not prohibited by the BIA and it satisfies the criteria that has been established in granting third-party 

releases under the Companies' Creditors Arrange1nent Act ("CCAA 11
). Moreover, counsel submits that the scope of the Release 

is no broader than necessary to give effect to the purpose of the Consolidated Proposal and the contributions made by the third 

parties to the success of the Consolidated Proposal. 

44 No creditors or stakeholders objected to the scope of the Release which was fully disclosed in the negotiations, including 

the fact that the inclusion of the third-party releases was required to be part of the Consolidated Proposal. Counsel advises that 

the scope of the Release was referred to in the 1naterials sent by the Proposal Trustee to the Affected Creditors prior to the 
meeting, specifically discussed at the meeting and adopted by the unanimous vote of the voting Affected Creditors. 

45 Counsel also submits that there is no provision in the BIA that clearly and expressly precludes the Applicants from 

including the Release in the Consolidated Proposal as long as the court is satisfied that the Consolidated Proposal is reasonable 
and for the general benefit of creditors. 

46 In this respect, it seems to me, that the governing statutes should not be technically or stringently interpreted in the 

insolvency context but, rather, should be interpreted in a manner that is flexible rather than technical and literal, in order to 
deal with the nun1erous situations and variations which arise from time to time. Further, taking a technical approach to the 
interpretation of the BIA would defeat the purpose of the legislation. SeeN. T. W. Management Group Ltd., Re (1994), 29 C.B.R. 

(3d) 139 (Ont. Bktcy.); Olympia & York Developments Ltd., Re (1995), 34 C.B.R. (3d) 93 (Ont. Gen. Div. [Commercial List]); 
Olympia & York Developments Ltd., Re (1997), 45 C.B.R. (3d) 85 (Ont. Bktcy.). 

47 Moreover, the statutes which deal with the same subject matter are to be interpreted with the presumption of harmony, 

coherence and consistency. See NAV Canada c. Wilmington Trust Co., 2006 SCC 24 (S.C.C.). This principle militates in favour 

of adopting an interpretation of the BIA that is harmonious, to the greatest extent possible, with the interpretation that has been 
given to the CCAA. 

48 Counsel points out that historically, some case law has taken the position that s. 62(3) of the BIA precludes a proposal 

from containing a release that benefits third parties. Counsel submits that this result is not supported by a plain meaning of s. 
62(3) and its interaction with other key sections in the BIA. 

t/\i,:,.<; ~l<1V-;N8Xt. CA.NA0/1 Copyright© Thomson Reuters Canada Limited or Its licensors (excluding individual court documents). All rights reserved. 



Kitchener Frame Ltd., Re, 2012 ONSC 234, 2012 CarswellOnt 1347 
·-~~~~~~~~-

2012 ONSC 234, 2012 CarswellOnt 1347, 212 A.C.W.S. (3d) 631, 86 C.B.R. (5th) 274 

49 Subsection 62(3) of the BIA reads as follows: 

(3) The acceptance of a proposal by a creditor does not release any person who would not be released under this Act by 

the discharge of the debtor. 

50 Counsel submits that there are two possible interpretations of this subsection: 

(a) It prohibits third party releases - in other words, the phrase "does not release any person" is interpreted to n1ean 
11cannot release any person"; or 

(b) It simply states that acceptance of a proposal does not automatically release any party other than the debtor -

in other words, the phrase "does not release any person" is interpreted to mean ndoes not release any person without 
more"; it is protective not prohibitive. 

51 I agree with counsel's submission that the latter interpretation of s. 62(3) of the BIA conforms with the grammatical and 

ordinary sense of the words used. If Parliament had intended that only the debtor could be released, s. 62(3) would have been 

drafted more simply to say exactly that. 

52 Counsel further submits that the narrow interpretation would be a stringent and inflexible interpretation of the BIA, 
contrary to accepted wisdom that the BIA should be interpreted in a flexible, purposive manner. 

53 The BIA proposal provisions are designed to offer debtors an opportunity to cany out a going concern or value maximizing 
restructuring in order to avoid a bankruptcy and related liquidation and that these purposes justify taking a broad, flexible and 

purposive approach to the interpretation of the relevant provisions. This interpretation is supported by Ted Leroy Trucking Ltd, 
Re, 2010 sec 60 (S.C.C.). 

54 Further, I agree with counsel's submissions that a more flexible purposive interpretation is in keeping with 1nodem statutory 
principles and the need to give purposive interpretation to insolvency legislation must start from the proposition that there is no 
express prohibition in the BIA against including third-party releases in a proposal. At most, there are certain limited constraints 
on the scope of such releases, such as ins. 179 of the BIA, and the provision dealing specifically with the release of directors. 

55 In the absence of an express prohibition against including third-party releases in a proposal, counsel submits that it must 

be presun1ed that such releases are pennitted (subject to compliance with any limited express restrictions, such as in the case 
of a release of directors). By extension, counsel submits that the court is entitled to approve a proposal containing a third-party 
release ifthe court is able to satisfy itself that the proposal (including the third-party release) is reasonable and for the general 

benefit for creditors such that all creditors (including the minority who did not vote in favour of the proposal) can be required 

to forego their claims against parties other than the debtors. 

56 The Applicants also submit thats. 62(3) of the BIA can only be properly understood when read together with other key 

sections of the BIA, particularly s. 179 which concerns the effect of an order of discharge: 

179. An order of discharge does not release a person who at the time of the bankruptcy was a partner or co-trustee with 

the bankrupt or was jointly bound or had made a joint contract with the bankrupt, or a person who was surety or in the 
nature of a surety for the bankrupt. 

57 The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims provable in bankruptcy 

(section 178(2) BIA). In the absence of s. 179, this release could result in the automatic release at law of certain types of claims 

that are identified in s. 179. For example, under guarantee law, the discharge of the principal debt results in the automatic 
discharge of a guarantor. Similarly, counsel points out the settle1nent or satisfaction of a debt by one joint obligor generally 
results in the automatic release of both joint obligors. Section 179 therefore serves the limited purpose of altering the result that 

would incur at law, indicating that the rule that the BIA generally is that there is no automatic release of third-party guarantors 
of co-obligors when a bankrupt is discharged. 
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58 Counsel submits that s. 62(3), which confirms that s. 179 applies to a proposal, was clearly intended to fulfil a very 

limited role - namely, to confirm that there is no automatic release of the specific types of co-obligors identified in s. 179 

when a proposal is approved by the creditors and by the court. Counsel submits that it does not go further and preclude the 

creditors and the court from approving a proposal which contains the third-party release of the types of co-obligors set out in 

s. 179. I am in agreement with these submissions. 

59 Specific considerations also apply when releasing directors of a debtor company. The BIA contains specific limitations 

on the permissible scope of such releases as set out ins. 50(14). For this reason, there is a specific section in the BIA proposal 

provisions outlining the principles governing such a release. However, counsel argues, the presence of the provisions outlining 
the circumstances in which a proposal can contain a release of claims against the debtor1s directors does not give rise to an 

inference that the directors are the only third parties that can be released in a proposal. Rather, the inference is that there are 

considerations applicable to a release or compromise of claims against directors that do not apply generally to other third parties. 

Hence, it is necessary to deal with this particular type of compromise and release expressly. 

60 I am also in agreement with the alternative submissions made by counsel in this area to the effect that ifs. 62(3) of the 

BIA operates as a prohibition it refers only to those limitations that are expressly identified in the BIA, such as in s. 179 of the 

BIA and the specific limitations on the scope of releases that can benefit directors of the debtor. 

61 Counsel submits that the Applicants' position regarding the proper interpretation ofs. 62(3) of the BIA and its place 

in the scheme of the BIA is consistent with the generally accepted principle that a proposal under the BIA is a contract. See 

ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 (Ont. C.A.); Employers' liability 

Assurance Corp. v. Ideal Petroleum (1959) ltd (1976), [1978] l S.C.R. 230 (S.C.C.); and Society of Composers, Authors & 
Music Publishers of Canada v. Armitage (2000), 20 C.B.R. (4th) 160 (Ont. C.A.). Consequently, counsel submits that parties 

are entitled to put anything into a proposal that could lawfully be incorporated into any contract (see Air Canada, Re (2004), 

2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List])) and that given that the prescribed majority creditors have the statutory right 

under the BIA to bind a minority, however, this principle is subject to any limitations that are contained in the express wording 

of the BIA. 

62 On this point, it seems to me, that any provision of the BIA which purports to limit the ability of the debtor to contract 

with its creditors should be clear and explicit. To hold otherwise would result in severely limiting the debtor's ability to contract 

with its creditors, thereby the decreasing the likelihood that a viable proposal could be reached. This would manifestly defeat 

the purpose of the proposal provisions of the BIA. 

63 The Applicants further submit that creditors' interests - including the interests of the minority creditors who do not 

vote in favour of a proposal containing a third-party release - are sufficiently protected by the overriding ability of a court 

to refuse to approve a proposal with an overly broad third-party release, or where the release results in the proposal failing to 

demonstrate that it is for the benefit of the general body of creditors. The Applicants submit that the application of the Metcalfe 

criteria to the release is a mechanism whereby this court can assure itself that these preconditions to approve the Consolidated 

Proposal contained in the Release have been satisfied. 

64 The Applicants acknowledge that there are several cases in which courts have held that a BIA proposal that includes a 

third-party release cannot be approved by the court but submits that these cases are based on a mistaken premise, are readily 

distinguishable and do not reflect the modem approach to Canadian insolvency law. Further, they submit that none of these 

cases are binding on this court and should not be followed. 

65 In Kern Agencies ltd., (No. 2), Re (1931), 13 C.B.R. 11 (Sask. C.A.), the court refused to approve a proposal that 

contained a rel~ase of the debtor's directors, officers and employees. Counsel points out that the court's refusal was based on 

a provision of the predecessor to the BIA which specifically provided that a proposal could only be binding on creditors (as 

far as relates to any debts due to them from the debtor). The current BIA does not contain equivalent general language. This 
case is clearly distinguishable. 
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66 In Mister C's Ltd, Re (1995), 32 C.B.R. (3d) 242 (Ont. Bktcy.), the court refused to approve a proposal that had received 

creditor approval. The court cited numerous bases for its conclusion that the proposal was not reasonable or calculated to benefit 
the general body of creditors, one of which was the release of the principals of the debtor company. The scope of the release 

was only one of the issues with the proposal, which had additional significant issues (procedural irregularities, favourable 

terms for insiders, and inequitable treatment of creditors generally). I agree with counsel to the Applicants that this case can 

be distinguished. 

67 Cosmic Adventures Halifax Inc., Re ( 1999), 13 C.B.R. (4th) 22 (N.S. S.C.) relies on Kern and furthermore the Applicants 

submit that the discussion of third-party releases is technically obiter because the proposal was amended on consent. 

68 The fourth case is C.F.G. Construction inc., Re, 2010 CarswellQue 10226 (C.S. Que.) where the Quebec Superior Court 

refused to approve a proposal containing a release of two sureties of the debtor. The case was decided on alternate grounds 

- either that the BIA did not permit a release of sureties, or in any event, the release could not be justified on the facts. I 

agree with the Applicants that this case is distinguishable. The case deals with the release of sureties and does not stand for 

any broader proposition. 

69 In general, the Applicants' submission on this issue is that the court should apply the decision of the Court of Appeal 

for Ontario in Metcalfe, together with the binding principle set out by the Supreme Court in Ted Leroy Trucking, dictating a 

more liberal approach to the permissibility of third-party releases in BIA proposals than is taken by the Quebec court in C.F.G. 
Construction Inc. I agree. 

70 The object of proposals under the BIA is to permit the debtor to restructure its business and, where possible, avoid the 

social and economic costs of liquidating its assets, which is precisely the same purpose as the CCAA. Although there are some 

differences between the two regimes and the BIA can generally be characterized as more 11rules based 11, the thrust of the case 

law and the legislative reform has been towards harmonizing aspects of insolvency law common to the two statutory schemes 

to the extent possible, encouraging reorganization over liquidation. See Ted Leroy Trucking. 

71 Recent case law has indicated that, in appropriate circumstances, third-party releases can be included in a plan of 

compromise and arrangement that is approved under the CCAA. See Metcalfe. The CCAA does not contain any express 

provisions permitting such third-party releases apart from certain limitations that apply to the compromise of claims against 

directors of the debtor company. See CCAA s. 5.1 and Allen-Vanguard Corp., Re, 2011 ONSC 733 (Ont. S.C.J.). 

72 Counsel subn1its that although the n1echanisms for dealing with the release of sureties and similar claimants are somewhat 

different in the BIA and CCAA, the differences are not of such significance that the presence of s. 62(3) of the BIA should be 

viewed as dictating a different approach to third-party releases generally from the approach that applies under the CCAA. I 

agree with this sub1nission. 

73 I also accept that ifs. 62(3) of the BIA is interpreted as a prohibition against including the third-party release in the 

BIA proposal, the BIA and the CCAA would be in clear disharmony on this point. An interpretation of the BIA which leads 

to a result that is different from the CCAA should only be adopted pursuant to clear statutory language which, in my view, is 
not present in the BIA. 

74 The most recent and persuasive example of the application of such a harmonious approach to the interpretation of the 

BIA and the CCAA can be found in Ted Leroy Trucking. 

75 At issue in Ted Leroy Trucking was how to resolve an apparent conflict between the deemed trust provisions of the 

Excise Tax Act and the provisions of the CCAA. The language of the Excise Tax Act created a deemed trust over OST amounts 

collected by the debtor that was stated to apply "despite any other Act of Parliament". The CCAA stated that the deemed trust for 

OST did not apply under the CCAA, unless the funds otherwise specified the criteria for a "true" trust. The court was required 
to determine which federal provision should prevail. 
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76 By contrast, the same issue did not arise under the BIA, due to the language in the Excise Tax Act specifically indicating 

that the continued existence of the deemed trust depended on the terms of the BIA. The BIA contained a similar provision to the 

CCAA indicating that the deemed trust for OST amounts would no longer apply in a BIA proceeding. 

77 Deschamps J., on behalf of six other members of the court, with Fish J. concurring and Abella J. dissenting, held that 

the proper interpretation of the statutes was that the CCAA provision should prevail, the deemed trust under the Excise Tax Act 
would cease to exist in a CCAA proceeding. In resolving the conflict between the Excise Tax Act and the CCAA, Deschamps J. 

noted the strange asymmetry which would arise ifthe BIA and CCAA were not in harmony on this issue: 

Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by the 

Crown is adopted here: the Crown would retain priority over OST claims during CCAA proceedings but not in bankruptcy. 

As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this one where 

the debtor's assets cannot satisfy both the secured creditors' and the Crown's claiins (Gauntlet, at para. 21 ). If creditors' 

claims were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly with avoiding 

proceedings under the CCAA and not risking a failed reorganization. Giving a key player in any insolvency such skewed 

incentives against reorganizing under the CCAA can only undermine that statute's remedial objectives and risk inviting 

the very social ills that it was enacted to avert. 

78 It seems to me that these principles indicate that the court should generally strive, where the language of both statutes 

can support it, to give both stahltes a hannonious interpretation to avoid the ills that can arise from 11 statute-shopping". These 

considerations, counsel submits, militate against adopting a strained reading ofs. 62(3) of the BIA as a prohibition against third­

party releases in a BIA proposal. I agree. In my opinion, there is no principled basis on which the analysis and treatment of a 

third-party release in a BIA proposal proceeding should differ from a CCAA proceeding. 

79 The Applicants submit that it logically follows that the court is entitled to approve the Consolidated Proposal, including 

the Release, on the basis that it is reasonable and calculated to benefit the general body of creditors. Further, in keeping with 

the principles of harmonious interpretation of the BIA and the CCAA, the court should satisfy itself that the Metcalfe criteria, 

which apply to the approval of a third-rarty release under the CCAA, has been satisfied in relation to the Release. 

80 In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied to justify a third-party 

release are: 

(a) the parties to be released are necessary and essential to the restructuring of the debtor; 

(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) and necessary for it; 

(c) the Plan (Proposal) cannot succeed without the releases; 

(d) the parties who are to have claims against them released are contributing in a tangible and realistic way to the 
Plan (Proposal); and 

(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally. 

81 These requirements have also been referenced in Canwest Global Cammunications Corp., Re (2010), 70 C.B.R. (5th) I 

(Ont. S.C.J. [Commercial List]) andAngiotech Pharmaceuticals Inc., Re (201 I), 76 C.B.R. (5th) 210 (B.C. S.C. [In Chambers]). 

82 No single require1nent listed above is detenninative and the analysis 1nust take into account the facts particular to each 
claim. 

83 The Applicants submit that the Release satisfies each of the Metcalfe criteria. Firstly, counsel submits that following 

the closing of the Asset Purchase Agreement in 2006, Budd Canada had no operating assets or income and relied on inter­

company advances to fund the pension and OPEB requirements to be made by Budd Canada on behalfofKFL pursuant to the 

\;\'(;'':, t.l"V·;Next CANi\D;' Copyright© Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 



Kitchener Frame Ltd., Re, 2012 ONSC 234, 2012 CarswellOnt 1347 

2012 ONSC 234, 2012 CarswellOnt 1347, 212 A.C.W.S. (3df631, S~6~C~.=s~.R~.~(5~th~)~2=74~----

Asset Purchase Agreement. Such funded amounts total approximately $112.7 million in pension payments and $24.6 million 
in OPEB payments between the closing of the Asset Purchase Agreement and the Filing Date. In addition, TK Finance has 
been providing Budd Canada and KFL with the necessary funding to pay the professional and other costs associated with the 
BIA Proposal Proceedings and will continue to fund such amounts through the Proposal Implementation Date. Moreover, TK 
Canada and TK Finance have agreed to forego recoveries under the Consolidated Proposal on account of their existing secured 
and unsecured intercompany loans in the a1nount of approximately $120 million. 

84 Counsel submits that the releases provided in respect of the Applicants' affiliates are the quid pro quo for the sacrifices 
made by such affiliates to significantly enlarge recoveries for the unsecured creditors of the Applicants, particularly the OPEB 
creditors and reflects that the affiliates have provided over $135 million over the last five years in respect of the pension and 
OPEB amounts and additional availability of approximately $49 million to allow the Applicants to discharge their obligations 
to their former employees and retirees. Without the Releases, counsel submits, the Applicants' affiliates would have little or no 
incentive to contribute funds to the Consolidated Proposal and to waive their own rights against the Applicants. 

85 The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the factum. The Applicants submit 
that the third-party releases set out in the Consolidated Proposal are clearly rationally related, necessary and essential to the 
Consolidated Proposal and are not overly broad. 

86 Having reviewed the submissions in detail, I am in agreement that the Released Parties are contributing in a tangible 
and realistic way to the Consolidated Proposal. 

87 I am also satisfied that without the Applicants' commitment to include the Release in the Consolidated Proposal to protect 
the Released Parties, it is unlikely that certain of such parties would have been prepared to support the Consolidated Proposal. 
The releases provided in respect of the Applicants' affiliates are particularly significant in this regard, since the sacrifices and 
monetary contributions of such affiliates are the primary reason that the Applicants have been able to make the Consolidated 
Proposal. Further, I am also satisfied that without the Release, the Applicants would be unable to satisfy the borrowing conditions 
under the Amended and Restated Senior Secured Loan Agreement with respect to the Applicants having only certain permitted 
liabilities after the Proposal Implen1entation Date. The alternative for the Applicants is bankruptcy, a scenario in which their 
affiliates' clain1s aggregating approxilnately $120 1nillion would significantly erode recoveries for the unsecured creditors of 
the Applicants. 

88 I am also satisfied that the Releases benefit the Applicants and creditors generally. The primary non-affiliated Creditors of 
the Applicants are the OPEB Creditors and Creditors with Pension Claims, together with the CRA. The Consolidated Proposal, 
in my view, clearly benefits these Creditors by generating higher recoveries than could be obtained from the bankruptcies of 
the Applicants. Moreover, the timing of any such bankruptcy recoveries is uncertain. As noted by the Proposal Trustee, the 
amount that the Affected Creditors would receive in the event of the bankruptcies of the Applicants is uncertain both in terms 
of quantum and timing, with the Applicants' funding ofOPEB Claims terminating on bankruptcy, but distributions to the OPEB 
Creditors and other Creditors delayed for at least a year or two but perhaps much longer. 

89 The Applicants and their affiliates also benefit from the Release as an affiliate of the Applicants may become enabled 
to use the net operating losses (NOL) following a series of transactions that are expected to occur immediately following the 
Proposal Implementation Date. 

90 I am also satisfied that the Applicants have provided full and adequate disclosure of the Releases and their effect. Full 
disclosure was made in the proposal term sheet circulated to both Representative Counsel in early August 2011. The Release 
was negotiated as part of the Consolidated Proposal and the scope of the Release was disclosed by the Proposal Trustee in its 
Report to the creditors on the terms of the Consolidated Proposal, which Report was circulated by the Proposal Trustee to the 
Applicants' known creditors in advance of the creditors' meeting. 

91 I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took appropriate steps to ensure that the 
Affected Creditors were aware of the existence of the release provisions prior to the creditors' meeting. 
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92 For the foregoing reasons, I have concluded that the Release contained in the Consolidated Proposal meets the Metcalfe 
criteria and should be approved. 

93 In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appropriate to grant the Sanction 
Order in the form of the draft order attached to the Motion Record. An order has been signed to give effect to the foregoing. 

End of Documcnl 

Motion granted. 
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