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Farley J.:

1  These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their application
under the Companies' Creditors Arrangement Act ,R.S.C. 1985, c¢. C-36 ("CCAA") and the Courts of Justice Act , R.S.0. 1990,
c. C.43 ("CJA"). The relief sought was as follows:

(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the consolidated
plan of compromise;



(e) a stay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity or on
account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC") and
Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited Partnerships") whether as limited partner, as
general partner or as registered titleholder to certain of their assets as bare trustee and nominee; and

(f) certain other ancillary relief.

2 The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in Canada and
elsewhere. The group appears to have suffered in the same way that a number of other property developers and managers which
have also sought protection under the CCAA in recent years. The applicants are insolvent; they each have outstanding debentures
issues under trust deeds; and they propose a plan of compromise among themselves and the holders of these debentures as well
as those others of their secured and unsecured creditors as they deemed appropriate in the circumstances. Each applicant except
THG Lehndorff Vermogensverwaltung GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under
the laws of Germany. Each of the applicants has assets or does business in Canada. Therefore each is a "company" within the
definition of's. 2 of the CCAA. The applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general
partner of the Limited Partnerships. The General Partner Company has sole control over the property and businesses of the
Limited Partnerships. All major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner Company have as their sole
purpose the holding of title to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC is a limited
partnership registered under the Limited Partnership Act , R.S.0. 1990, c. L.16 ("Ontario LPA"). LPC and LPC II are limited
partnerships registered under Part 2 of the Partnership Act , R.S.A. 1980, c. P-2 ("Alberta PA") and each is registered in Ontario
as an extra provincial limited partnership. LUPC has over 2,000 beneficial limited partners, LPC over 500 and LPC II over 250,
most of whom are residents of Germany. As at March 31, 1992 LUPC had outstanding indebtedness of approximately $370
million, LPC $45 million and LPC II $7 million. Not all of the members of the Group are making an application under the
CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of the applicants) was approximately
$543 million. In the summer of 1992 various creditors (Canada Trustco Mortgage Company, Bank of Montreal, Royal Bank of
Canada, Canadian Imperial Bank of Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An interim standstill agreement
was worked out following a meeting of July 7, 1992. In conjunction with Peat Marwick Thorne Inc. which has been acting as
an informal monitor to date and Fasken Campbell Godfrey the applicants have held multiple meetings with their senior secured
creditors over the past half year and worked on a restructuring plan. The business affairs of the applicants (and the Limited
Partnerships) are significantly intertwined as there are multiple instances of intercorporate debt, cross-default provisions and
guarantees and they operated a centralized cash management system.

3 This process has now evolved to a point where management has developed a consolidated restructuring plan which plan
addresses the following issues:

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured.
(b) The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.

(f) Restructuring of income flows from the limited partnerships.

(g) Disposition of further real property assets aside from those disposed of earlier in the process.

(h) Consolidation of entities in the Group; and



(1) Rationalization of the existing debt and security structure in the continuing entities in the Group.

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21, 1993 in
Germany and an information circular has been prepared and at the time of hearing was being translated into German. This
application was brought on for hearing at this time for two general reasons: (a) it had now ripened to the stage of proceeding
with what had been distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior secured
lenders who were in a position to enforce their rights against assets of some of the applicants (and Limited Partnerships) which
if such enforcement did take place would result in an undermining of the overall plan. Notice of this hearing was given to
various creditors: Barclays Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada Trustco Mortgage
Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the Bank of Tokyo Canada, Funtauna Investments
Limited, Canadian Imperial Bank of Commerce, Fuji Bank Canada and First City Trust Company. In this respect the applicants
have recognized that although the initial application under the CCAA may be made on an ex parte basis (s. 11 of the CCAA;
Re Langley's Ltd., [1938] O.R. 123,[1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S.
T.D.) . The court will be concerned when major creditors have not been alerted even in the most minimal fashion (Re Inducon
Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4 "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-operative
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.), at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.),
reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.), at pp. 165-166; Re Stephanie's Fashions Ltd. (1990),
1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v.
Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on another point, at pp. 306-310
(O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1
O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and as defined
s. 2) of the CCAA in that they are debtor companies since they are insolvent, they have outstanding an issue of debentures
under a trust deed and the compromise or arrangement that is proposed includes that compromise between the applicants and
the holders of those trust deed debentures. I am also satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of Justice (General
Division)) is the appropriate court to hear this application since all the applicants except GmbH have their head office or their
chief place of business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets
located within Ontario.

5 The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an alternative
to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with their assets so as to
enable plan of compromise or arrangement to be prepared, filed and considered by their creditors and the court. In the interim, a
judge has great discretion under the CCAA to make order so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re
Companies' Creditors Arrangement Act, [1934] S.C.R. 659 atp. 661, 16 C.B.R. 1,[1934]4 D.L.R. 75 ; Meridian Developments
Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.), at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (S.C.), leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) ,
at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar
Rev. 587 at p. 592.

6 The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
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whether the debtor company will succeed, relief should be granted under the CCAA. see Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp. 251-252 and Ultracare Management Inc.
v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It has been held that the intention of the CCAA is to prevent any
manoeuvres for positioning among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are less aggressive and would
undermine the company's financial position making it even less likely that the plan will succeed: see Meridian Developments
Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should
not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the CCAA
must be for the debtor and all of the creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.) , at pp. 315-318 (C.B.R.) and
Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.

7  One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value
as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative, sale
of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankruptcy Act , R.S.C. 1985, c.
B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act ("BIA"), it
is possible under the CCAA to bind secured creditors it has been generally speculated that the CCAA will be resorted to by
companies that are generally larger and have a more complicated capital structure and that those companies which make an
application under the BIA will be generally smaller and have a less complicated structure. Reorganization may include partial
liquidation where it is intended as part of the process of a return to long term viability and profitability. See Hongkong Bank of
Canada v. Chef Ready Foods Ltd. , supra, at p. 318 and Re Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237
(Alta. Q.B.) at pp. 245, reversed on other grounds at (1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to me that the purpose
of the CCAA is also to protect the interests of creditors and to enable an orderly distribution of the debtor company's affairs. This
may involve a winding-up or liquidation of a company or simply a substantial downsizing of its business operations, provided
the same is proposed in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd. , supra, at p.
318; Re Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8 It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating, although
each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the sort of circumstance in which
all of the creditors are likely to benefit from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and arrangement.

9  Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been made under
this Act in respect of any company, the court, on the application of any person interested in the matter, may, on notice to
any other person or without notice as it may see fit,

(a ) make an order staying, until such time as the court may prescribe or until any further order, all proceedings taken or
that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them;

(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court sees fit; and

(c ) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the company
except with the leave of the court and subject to such terms as the court imposes.

10 The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish its
legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to grant a
stay therefore extends to a stay which affected the position not only of the company's secured and unsecured creditors, but also
all non-creditors and other parties who could potentially jeopardize the success of the plan and thereby the continuance of the
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company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. , supra, at pp. 12-17 (C.B.R.) and Quintette Coal
Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp. 312-314 (B.C. C.A.) and Meridian Developments Inc.
v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the court has the power to order a stay that is effective in respect of
the rights arising in favour of secured creditors under all forms of commercial security: see Hongkong Bank of Canada v. Chef
Ready Foods Ltd. , supra, at p. 320 where Gibbs J.A. for the court stated:

The trend which emerges from this sampling will be given effect here by holding that where the word "security" occurs
in the C.C.A.A,, it includes s. 178 security and, where the word creditor occurs, it includes a bank holding s. 178 security.
To the extent that there may be conflict between the two statutes, therefore, the broad scope of the C.C.A.A. prevails.

11 The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts,
including, without limitation agreements with the applying companies for the supply of goods or services, from doing so: see
Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.) at pp. 290-291 and Quintette Coal Ltd. v.
Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 141 (B.C. S.C.) or to prevent landlords
from terminating leases, or otherwise enforcing their rights thereunder (see Feifer v. Frame Manufacturing Corp. (1947), 28
C.B.R. 124 (C.A. Que.) ). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the unexpired portion of
lease terms are properly dealt with in a plan of compromise or arrangement: see Sklar-Peppler Furniture Corp. v. Bank of Nova
Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p. 318. The jurisdiction of the court to make orders under the
CCAA in the interest of protecting the debtor company so as to enable it to prepare and file a plan is effective notwithstanding
the terms of any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the rights
of creditors or any class of them and has full force and effect notwithstanding anything to the contrary contained in that
instrument.

The power to grant a stay may also extend to prevent persons from exercising any right of set off in respect of the amounts owed
by such a person to the debtor company, irrespective of whether the debtor company has commenced any action in respect of
which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 312-314
(B.C.C.A)).

12 It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of proceedings
against non-applicants who are not companies and accordingly do not come within the express provisions of the CCAA.
In support thereof they cited a CCAA order which was granted staying proceedings against individuals who guaranteed the
obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA: see Re Slavik , unreported,
[1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However in the Slavik situation the individual
guarantors were officers and shareholders of two companies which had sought and obtained CCAA protection. Vickers J. in
that case indicated that the facts of that case included the following unexplained and unamplified fact [at p. 159]:

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making demand for payment upon
that firm or upon any guarantor of an obligation of the firm until further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash and
shares. However the basis of the stay order originally granted was not set forth in this decision.

13 It appears to me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported, [1992] N.B.J. No. 339
(N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]:

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Court under the Companies’
Creditors Arrangement Act , R.S.C., ¢. C-36 for an order delaying the assertion of claims by creditors until an opportunity
could be gained to work out with the numerous and sizable creditors a compromise of their claims. An order was obtained
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but it in due course expired without success having been achieved in arranging with creditors a compromise. That effort may
have been wasted, because it seems questionable that the federal Act could have any application to a limited partnership
in circumstances such as these . (Emphasis added.)

14 Tam not persuaded that the words of's. 11 which are quite specific as relating as to a company can be enlarged to encompass
something other than that. However it appears to me that Blair J. was clearly in the right channel in his analysis in Campeau v.
Olympia & York Developments Ltd. unreported, [1992] O.J. No. 1946 [now reported at 14 C.B.R. (3d) 303 (Ont. Gen. Div.) ]
at pp. 4-7 [at pp. 308-310 C.B.R.].

The Power to Stay

The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient to do
so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd. v. Allendale
Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to therein. In the civil
context, this general power is also embodied in the very broad terms of s. 106 of the Courts of Justice Act , R.S.0. 1990,
c. C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding in
the court on such terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of each
particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.)], [1992]
0O.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Procedure .
The authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), is an example of the latter. The
power to stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example of the former. Section 11
of the C.C.A.A. provides as follows.

The Power to Stay in the Context of C.C.A.A. Proceedings

By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between companies and
their creditors". To ensure the effective nature of such a "facilitative" process it is essential that the debtor company be
afforded a respite from the litigious and other rights being exercised by creditors, while it attempts to carry on as a going
concern and to negotiate an acceptable corporate restructuring arrangement with such creditors.

In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of restructuring corporate
indebtedness.": see the case comment following the report of Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.
(1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.), and the approval of that remark as "a perceptive
observation about the attitude of the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 51 B.C.L.R.
(2d) 105 (C.A.) atp. 113 [B.C.L.R.].

Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in which
there is persuasive obiter, it would appear to be that the courts have concluded that under s. 11 there is a discretionary
power to restrain judicial or extra-judicial conduct against the debtor company the effect of which is, or would be,
seriously to impair the ability of the debtor company to continue in business during the compromise or arrangement
negotiating period .

(emphasis added)
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I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to conduct
which could seriously impair the debtor's ability to focus and concentrate its efforts on the business purpose of negotiating
the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8 C.B.R. (3d) 62
(Ont. Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while I consider, as well, the general principles which have historically
governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr. Justice Montgomery
in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra (a "Mississauga Derailment" case), at pp. 65-66
[C.P.C.]. The balance of convenience must weigh significantly in favour of granting the stay, as a party's right to have
access to the courts must not be lightly interfered with. The court must be satisfied that a continuance of the proceeding
would serve as an injustice to the party seeking the stay, in the sense that it would be oppressive or vexatious or an abuse
of the process of the court in some other way. The stay must not cause an injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that McRuer C.J.H.C. considered that
The Judicature Act [R.S.0. 1937, c. 100] then [and now the CJA] merely confirmed a statutory right that previously had been
considered inherent in the jurisdiction of the court with respect to its authority to grant a stay of proceedings. See also McCordic
v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v. Allen-Dale Mutual Insurance Co. (1982),
29 C.P.C. 60 (H.C.) at pp. 65-66.

15  Montgomery J. in Canada Systems , supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the authorities
and concluded that the inherent jurisdiction of the Court to grant a stay of proceedings may be made whenever it is just
and reasonable to do so. "This court has ample jurisdiction to grant a stay whenever it is just and reasonable to do so." (Per
Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969] 2 Q.B. 67 at 71, [1969] 2 AIl E.R. 127 (C.A.) ). Lord
Denning's decision in Edmeades was approved by Lord Justice Davies in Lane v. Willis; Lane v. Beach (Executor of Estate
of George William Willis), [1972] 1 All E.R. 430, (sub nom. Lane v. Willis; Lane v. Beach) [1972] 1 W.L.R. 326 (C.A.).
In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd. (1972),25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122, appeal allowed
by consent without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers Inc. Inc.) 42 D.L.R. (3d) 320n, 10
C.P.R. (2d) 96n (Fed. C.A.) , Mr. Justice Heald on an application for stay said at p. 426 [25 D.L.R.:

The principles which must govern in these matters are clearly stated in the case of Empire Universal Films Ltd. et
al. v. Rank et al., [1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v. South American Stores (Gath &
Chaves), Ltd. et al., [1936] 1 K.B. 382 at p. 398]:

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages of
prosecuting his action in an English Court if it is otherwise properly brought. The right of access to the King's
Court must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied, one positive
and the other negative: (a) the defendant must satisfy the Court that the continuance of the action would work
an injustice because it would be oppressive or vexatious to him or would be an abuse of the process of the Court
in some other way; and (b) the stay must not cause an injustice to the plaintiff. On both the burden of proof is
on the defendant.

16  Thus it appears to me that the inherent power of this court to grant stays can be used to supplement s. 11 of the CCAA
when it is just and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly there is jurisdiction under s. 11
of the CCAA to grant a stay in respect of any of the applicants which are all companies which fit the criteria of the CCAA.
However the stay requested also involved the limited partnerships to some degree either (i) with respect to the applicants acting
on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any proceedings taken by any party against the
property assets and undertaking of the Limited Partnerships in respect of which they hold a direct interest (collectively the
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"Property") as set out in the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an appendix
to these reasons. [Appendix omitted.] I believe that an analysis of the operations of a limited partnership in this context would be
beneficial to an understanding of how there is a close inter-relationship to the applicants involved in this CCAA proceedings and
how the Limited Partnerships and their Property are an integral part of the operations previously conducted and the proposed
restructuring.

17 A limited partnership is a creation of statute, consisting of one or more general partners and one or more limited
partners. The limited partnership is an investment vehicle for passive investment by limited partners. It in essence combines the
flow through concept of tax depreciation or credits available to "ordinary" partners under general partnership law with limited
liability available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R. Hepburn, Limited
Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here that the limited partnership provisions of the
Alberta PA are roughly equivalent to those found in the Ontario LPA with the interesting side aspect that the Alberta legislation
in s. 75 does allow for judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and liabilities of a partner in a
partnership. In particular a general partner is fully liable to each creditor of the business of the limited partnership. The general
partner has sole control over the property and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners
have no liability to the creditors of the limited partnership's business; the limited partners' financial exposure is limited to their
contribution. The limited partners do not have any "independent" ownership rights in the property of the limited partnership.
The entitlement of the limited partners is limited to their contribution plus any profits thereon, after satisfaction of claims of the
creditors. See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the business. In the event of the
creditors collecting on debt and enforcing security, the creditors can only look to the assets of the limited partnership together
with the assets of the general partner including the general partner's interest in the limited partnership. This relationship is
recognized under the Bankruptcy Act (now the BIA) sections 85 and 142.

18 A general partner is responsible to defend proceedings against the limited partnership in the firm name, so in procedural
law and in practical effect, a proceeding against a limited partnership is a proceeding against the general partner. See Ontario
Rules of Civil Procedure , O. Reg. 560/84, Rules 8.01 and 8.02.

19 It appears that the preponderance of case law supports the contention that contention that a partnership including a
limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet & Maxwell, 1984), at
pp. 33-35; Seven Mile Dam Contractors v. R. (1979), 13 B.C.L.R. 137 (S.C.) , affirmed (1980), 25 B.C.L.R. 183 (C.A.) and
"Extra-Provincial Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev. 345, at pp. 350-351. Milne in that
article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership is not a separate legal entity.
It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions could not be
applied to limited partnerships which, like trade unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not sufficient to endow the limited partnership with
the attribute of legal personality as suggested in Ruzicks unless it appeared that the Legislature clearly intended that the
limited partnership should have a separate legal existence. A review of the various provincial statutes does not reveal
any procedural advantages, rights or powers that are fundamentally different from those advantages enjoyed by ordinary
partnerships. The legislation does not contain any provision resembling section 15 of the Canada Business Corporation
Act [S.C. 1974-75, c. 33, as am.] which expressly states that a corporation has the capacity, both in and outside of Canada,
of a natural person. It is therefore difficult to imagine that the Legislature intended to create a new category of legal entity.

20 It appears to me that the operations of a limited partnership in the ordinary course are that the limited partners take a
completely passive role (they must or they will otherwise lose their limited liability protection which would have been their
sole reason for choosing a limited partnership vehicle as opposed to an "ordinary" partnership vehicle). For a lively discussion
of the question of "control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan, "The
Control Test of Investor Liability in Limited Partnerships" (1983) 21 Alta. L. Rev. 303; E. Apps, "Limited Partnerships and
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the 'Control' Prohibition: Assessing the Liability of Limited Partners" (1991) 70 Can. Bar Rev. 611; R. Flannigan, "Limited
Partner Liability: A Response" (1992) 71 Can. Bar Rev. 552. The limited partners leave the running of the business to the
general partner and in that respect the care, custody and the maintenance of the property, assets and undertaking of the limited
partnership in which the limited partners and the general partner hold an interest. The ownership of this limited partnership
property, assets and undertaking is an undivided interest which cannot be segregated for the purpose of legal process. It seems
to me that there must be afforded a protection of the whole since the applicants' individual interest therein cannot be segregated
without in effect dissolving the partnership arrangement. The limited partners have two courses of action to take if they are
dissatisfied with the general partner or the operation of the limited partnership as carried on by the general partner — the limited
partners can vote to (a) remove the general partner and replace it with another or (b) dissolve the limited partnership. However
Flannigan strongly argues that an unfettered right to remove the general partner would attach general liability for the limited
partners (and especially as to the question of continued enjoyment of favourable tax deductions) so that it is prudent to provide
this as a conditional right: Control Test , (1992), supra, at pp. 524-525. Since the applicants are being afforded the protection of
a stay of proceedings in respect to allowing them time to advance a reorganization plan and complete it if the plan finds favour,
there should be a stay of proceedings (vis-a-vis any action which the limited partners may wish to take as to replacement or
dissolution) through the period of allowing the limited partners to vote on the reorganization plan itself.

21 It seems to me that using the inherent jurisdiction of this court to supplement the statutory stay provisions of s. 11 of
the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business operations of the
applicants are so intertwined with the limited partnerships that it would be impossible for relief as to a stay to be granted to the
applicants which would affect their business without at the same time extending that stay to the undivided interests of the limited
partners in such. It also appears that the applicants are well on their way to presenting a reorganization plan for consideration
and a vote; this is scheduled to happen within the month so there would not appear to be any significant time inconvenience
to any person interested in pursuing proceedings. While it is true that the provisions of the CCAA allow for a cramdown of a
creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or continue proceedings against
the applicants may utilize the comeback clause in the order to persuade the court that it would not be just and reasonable to
maintain that particular stay. It seems to me that in such a comeback motion the onus would be upon the applicants to show
that in the circumstances it was appropriate to continue the stay.

22 The order is therefore granted as to the relief requested including the proposed stay provisions.

Application allowed.

Footnotes

* As amended by the court.
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B.E. Romaine J.:
Introduction

1 This application involves the most recent development in the lengthy and complicated Calpine insolvency. That insolvency
has required proceedings both in this jurisdiction under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36,
as amended (the "CCAA") and in the United States under Chapter 11 of the U.S. Bankruptcy Code. The matter is extremely
complex, involving many related corporations and partnerships, highly intertwined legal and financial obligations and a number
of cross-border issues. The resolution of these proceedings has been delayed by several difficult issues with implications for
the insolvencies on both sides of the border. The above-noted applicants (collectively, the "Calpine Applicants") and the U.S.
debtors applied to this Court and to the United States Bankruptcy Court of the Southern District of New York in a joint hearing
for approval of a settlement of these major issues, which they say will break the deadlock.



2 Both Courts approved the settlement. These are my reasons for that approval.
Background

3 Given the complexity of the matter, it will be useful to set out some background. On December 20, 2005, the Calpine
Applicants obtained an order of this Court granting them protection from their creditors under the CCAA. That order appointed
Ernst & Young Inc. as Monitor. It also provided for a stay of proceedings against the Calpine Applicants and against Calpine
Energy Services Canada Partnership ("CESCA"), Calpine Canada Natural Gas Partnership ("CCNG") and Calpine Canadian

Saltend Limited Partnership ("Saltend LP"). The Monitor's 23 rd Report dated June 28, 2007 refers to the latter three parties
collectively as the "CCAA Parties" and to those parties together with the Calpine Applicants as the "CCAA Debtors". Where 1
have quoted terms and definitions from the Report, I adopt those terms and definitions for purposes of these Reasons. On the
same day, Calpine Corporation and certain of its direct and indirect U. S. subsidiaries filed voluntary petitions to restructure
under Chapter 11 of the U.S. Bankruptcy Code. The Monitor refers to Calpine Corporation ("CORPX"), the primary party in
the U. S. insolvency proceedings, and its U.S. subsidiaries collectively as the "U.S. Debtors".

4  During the course of the CCAA proceedings, a number of applications were made relating to the relationship of the CCAA
Debtors and Calpine Power L.P. (the "Fund"), leading ultimately to the short and long-term retolling of the Calgary Energy
Centre and the sale of the interest of Calpine Canada Power Ltd. ("CCPL") in the Fund to HCP Acquisition Inc. ("Harbinger")
in February 2007, a sale that closed simultaneously with Harbinger's takeover of the publicly-held units in the Fund.

5 In addition to these issues, progress in the restructuring and the realization of maximum value for assets was made
more difficult by various cross-border issues. The Report sets out the following "material cross-border issues that needed to be
resolved between the CCAA Debtors and the U.S. Debtors":

a. The Hybrid Note Structure ("HNS") and whether Calpine Canada Energy Finance ULC ("ULC1"), including the
holders of the 8 2% Senior Notes due 2008 (the "ULC1 Notes") issued by ULCI1 and fully and unconditionally
guaranteed by CORPX, had multiple guarantee claims against CORPX;

b. The sale by Calpine Canada Resources Company ("CCRC") of its holdings of U.S.$359,770,000 in ULC1 Notes
(the "CCRC ULCI1 Notes") and the effect of the U.S. Debtors' so-called Bond Differentiation Claims ("BDCs") on
such a sale;

c. Cross-border intercompany claims between the CCAA Debtors and the U.S. Debtors;

d. Third party claims made against certain CCAA Debtors that were guaranteed by the U.S. Debtors;

e. The priority of the claim of Calpine Canada Energy Limited ("CCEL") against CCRC;

f. A fraudulent conveyance action brought by the CCAA Debtors in this Court (the "Greenfield Action");

g. Potential claims by the U.S. Debtors to the remaining proceeds repatriated from the sale of the Saltend Energy
Centre;

h. Cross-border marker claims filed by the U.S. Debtors and the CCAA Debtors and the appropriate jurisdiction in
which to resolve those claims; and

i. Marker claims filed by the ULC1 Indenture Trustee.
6  In the Report, the Monitor describes the settlement process that led to this application as follows:

10. The CCAA Debtors and the U.S. Debtors concluded that the only way to resolve the issues between them was to
concentrate on reaching a consensual global agreement that resolved virtually all the issues referred to above. The [CCAA



Debtors and the U.S. Debtors] realized that without a global agreement, they could have faced lengthy and costly cross-
border litigation.

11. Over the last five months, the Monitor and the CCAA Debtors held numerous discussions with the U.S. Debtors
regarding a possible global settlement of the outstanding material and other issues. In addition, during various stages of
discussion with the U.S. Debtors, the CCAA Debtors and the Monitor sought input from the major Canadian stakeholders
as to the format and terms of a settlement.

12. While the settlement discussions between the U.S. Debtors and the CCAA Debtors were underway, the ad hoc
committee of certain holders of ULC1 Notes reached terms of a separate settlement between the holders of the ULC1
Notes and CORPX (the "Preliminary ULC1 Settlement"). The terms of the Preliminary ULC1 Settlement were agreed to
on April 13, 2007 and publicly announced by CORPX on April 18, 2007.

13. As a result of the above discussions and negotiations, [a settlement outline (the "Settlement Outline")] was agreed to
on May 13, 2007 and publicly announced by CORPX on May 14, 2007. The Settlement Outline incorporates the terms
of the Preliminary ULC1 Settlement. ...

14. The parties have negotiated the terms of [a global settlement agreement memorializing the terms of the Settlement
Outline (the "GSA")] ...

17. The [GSA] is subject to the following conditions:
a. The approval of both this Court and the U.S. Bankruptcy Court;
b. The execution of the [GSA]; and
¢. The CCRC ULCI1 Notes being sold.

7  As the Monitor notes, the GSA resolves all of the material issues that exist between the Calpine Applicants and the U. S.
Debtors. The Report describes the "key elements" of the GSA as follows:

a. The [GSA] provides for the ULC1 Note Holders to effectively receive a claim of 1.65x the amount of the ULCI
Indenture Trustee's proof of claim ... against CORPX which results in a total claim against CORPX in the amount of
US$3.505 billion (the "ULC1 1.65x Claim"). The 1.65x factor was agreed between the U.S. Debtors and the ad hoc
committee of certain holders of the ULC1 Notes. As a result of the [GSA], the terms of the HNS can be honoured
with no material adverse economic impact to the U.S. Debtors, CCAA Debtors or their creditors;

b The withdrawal of the BDCs advanced by the U.S. Debtors...;

c. An agreement between the U.S. Debtors and the CCAA Debtors as to the cooperation in the sale of the CCRC
ULC1 Notes;

d. The priority of claims against CCRC are clarified, including the claim of CCEL against CCRC being postponed
to all other claims against CCRC;

e. The acknowledgement by the U.S. Debtors of certain guarantee claims advanced by creditors in the CCAA
proceedings and the agreement by the U.S. Debtors that the quantum of these guarantee claims will be determined
by the Canadian Court. The [GSA] contemplates that U.S. Debtors and their official committees will be afforded the
right to fully participate in any settlement or adjudication of these guarantee claims. Pursuant to the [GSA], the U.S.
Debtors acknowledge their guarantee of the following CCAA Debtors' creditors' claims:

i. The claims of Alliance Pipeline Partnership, Alliance Pipeline L.P., and Alliance Pipeline Inc. (collectively
"Alliance") for repudiation of certain long-term gas transportation contracts held by CESCA;



ii. The claims of NOVA Gas Transmission Ltd. ("NOVA") for the repudiation of certain long-term gas
transportation contracts held by CESCA;

iii. The claims of TransCanada Pipelines Limited ("TCPL") for the repudiation of certain long-term gas
transportation contracts held by CESCA;

iv. The claims of Calpine Power L.P. [the "Fund"] for the repudiation of the tolling agreement between [the Fund]
and CESCA (the "CLP Toll Claim");

v. The claims of [the Fund] and Calpine Power Income Fund ("CPIF") relating to a potential fee resulting from
the alleged transfer of the Island co-generation facility (the "Island Transfer Fee Claim"); and

vi. The claims of [the Fund] for heat rate indemnity relating to the Island co-generation facility (the "Heat Rate
Penalty Claim"); and

f. The withdrawal of virtually all U.S. and CCAA Debtor Marker Claims;

g. The settlement of the Greenfield Action;

h. The withdrawal of the UL1 Indenture Trustee Marker Claim;

i. The withdrawal of the claims filed by the Indenture Trustee of the Second Lien Notes against the CCAA Debtors;
j The resolution of the quantum of the cross-border intercompany claims...;

k. The settlement of the ULC2 Claims as against CCRC (as between the CCAA Debtors and the U.S. Debtors) and
also confirmation of the ULC2 guarantee by CORPX;

1. The payment of all liabilities of ULC2, including the amounts due on the ULC2 Notes. For example, the ULC2
Indenture Trustee has advised that it believes a make-whole payment is applicable if ULC2 repays the holders of
the ULC2 Notes prior to the final payment date as set out in the Indenture (the "ULC2 Make-Whole Premium").
The CCAA Debtors and the U.S. Debtors dispute that the ULC2 Make-Whole Premium is applicable. However, the
[GSA] contemplates that if the issue is not resolved by the date of distribution to the ULC2 direct creditors, an amount
sufficient to satisfy the claim may be set aside in escrow pending the determination of the issue;

m. An agreement on the allocation of professional fees relating to the CCAA proceedings amongst the CCAA Debtors
and agreement as to the quantum of certain aspects of the Key Employee Retention Plan...;

n. Resolution of all jurisdictional issues between Canada and the U.S.; and
0. An agreement as to the allocation of the proceeds from the sale of Thomassen Turbines Systems, B.V. ("TTS").

8  The Monitor describes and analyzes the terms and effect of the GSA in great detail in the Report. It concludes that the GSA
is beneficial to the CCAA Debtors and their creditors, providing a medium for an efficient payout of many of the creditors,
resolving all material disputes between the CCAA Debtors and the U.S. Debtors without costly and time-consuming cross-
border litigation, settling the complex priority issues of CCRC and providing for the admission by the U.S. Debtors of the
validity of guarantees provided to certain creditors of the CCAA Debtors. It is important to note that the Monitor unequivocally
endorses the GSA.

The Applications

9  The Calpine Applicants sought three orders from this Court. First, they sought an order approving the terms of the GSA and
directing the various parties to execute such documents and implement such transactions as might be necessary to give effect to



the GSA. Second, they sought an order permitting CCRC and ULCI1 to take the necessary steps to sell the CCRC ULCI Notes.
Third, they sought an extension of the stay contemplated by the initial CCAA order to December 20, 2007.

10 The application was made concurrently with an application by the U.S. Debtors to the U.S. Bankruptcy Court in New
York state, the two applications proceeding simultaneously by videoconference. No objection was taken to the latter two orders
sought from this Court and I have granted both. I also gave approval to the GSA with brief oral reasons. I indicated to counsel
at the hearing that these more detailed written reasons would be forthcoming as soon as possible. The applications to the U.S.
Court, including an application for approval of the GSA, were also granted.

11 The controversial point in the applications, both to this Court and to the U.S. Court, was approval of the GSA. The parties
standing in opposition to the GSA are the Fund, the ULC2 Indenture Trustee and a group referring to itself as the "Ad Hoc
Committee of Creditors of Calpine Canada Resources Company" (the "Ad Hoc Committee"). (HSBC Bank USA,N.A., as ULC1
Indenture Trustee, also filed a technical objection, but it has since been withdrawn.) The bench brief of the Ad Hoc Committee
states that it "is comprised of members of the Ad Hoc Committee of Bondholders of Calpine Canada Energy Finance I1 ULC ...
and Calpine Power, L.P.". Thus, the Ad Hoc Committee consists of the Fund and certain unknown ULC2 noteholders. There
was some objection to the status of the Ad Hoc Committee to oppose the GSA independently of the Fund, but that objection
was not strenuously pursued and I do not need to address it. However, I note that the Fund thus makes its arguments through
both the Ad Hoc Committee and its separate counsel, and the ULC2 noteholders make theirs through both the ULC2 Indenture
Trustee and the Ad Hoc Committee. I will refer to those parties opposing the GSA collectively as the "Opposing Creditors"
hereafter. The Opposing Creditors object to the GSA on a number of grounds and there is much overlap among their positions.

12 The primary objection is that the GSA amounts to a plan of arrangement and, therefore, requires a vote by the Canadian
creditors. The Opposing Creditors support their submissions by isolating particular elements of the GSA and characterizing
them as either a compromise of their rights or claims or as examples of imprudent concessions made by the CCAA Debtors
in the negotiation of the GSA. These specific objections will be analysed in the next part of these reasons, but, taken together,
they fail to establish that the GSA is a compromise of the rights of the Opposing Creditors for two major reasons:

a) the GSA must be reviewed as a whole, and it is misleading and inaccurate to focus on one part of the settlement
without viewing the package of benefits and concessions in its overall effect. The Opposing Creditors have discounted
the benefits to the Canadian estate of the resolution of $7.4 billion in claims against the CCAA Debtors by arguing
that these claims had no value. As the Report notes:

...While the Monitor believes it is unlikely that the CCAA Debtors would have been unsuccessful on all the
issues [identified earlier in these Reasons as material cross-border issues], there was a real risk of one or more
claims being successfully advanced against CCRC by the U. S. Debtors or the ULC1 Trustee and, had this
risk materialized, the recovery to the CCRC direct creditors and CESCA creditors would have been materially
reduced.

b) the Opposing Creditors blur the distinction between compromises validly reached among the parties to the GSA
and the effect of those compromises on creditors who are not parties to the GSA. The Monitor has opined that the
GSA allows for the maximum recovery to all the CCAA Debtors' creditors. According to the Monitor's conservative
calculations, virtually all the Canadian creditors, including the Opposing Creditors, likely will be paid the full amount
of their claims as settled or adjudicated, either from the Canadian estate or as a U.S. guarantee claim. If claims are to
be paid in full, they are not compromised. If rights to a judicial determination of an outstanding issue have not been
terminated by the GSA, which instead provides a mechanism for their efficient and timely resolution, those rights
are not compromised.

The Ad Hoc Committee's Objections

13 The Ad Hoc Committee asserts that the GSA expropriates assets with a value of approximately U.S.$650 million to
the U.S. Debtors that would otherwise be available to Canadian creditors, leaving insufficient value in the Canadian estates to



ensure that the Canadian creditors are paid in full. The Ad Hoc Committee argues that the Canadian creditors will receive less
than full recovery and that, therefore, their claims have been compromised.

14  This submission is misleading. The $650 million refers to two elements of the GSA: a payout to the U.S. Debtors of $75
million from CCRC in exchange for the withdrawal of the U.S. Debtors BDCs, settlement of the U.S. Debtors' claims against
the Saltend proceeds and the postponement of CCEL's claim against CCRC and the elimination of CCRC's unlimited liability
corporation claim against its member contributory, CCEL, which the Opposing Creditors complain effectively denies access
to an intercompany claim of $575 million. I do not accept that the GSA "expropriates" assets to the U.S. Debtors, who had
both equity and creditor claims against the Canadian estates that they relinquished as part of the GSA. The GSA is a product
of negotiation and settlement and required certain sacrifices on the part of both the U.S. Debtors and the CCAA Debtors. The
Ad Hoc Committee's piecemeal analysis of the GSA ignores the other considerable benefits flowing to the Canadian estate
from the GSA, including the subordination of CCEL's $2.1 billion claim against CCRC. As recognized by the Monitor, this
postponement permits the CESCA shortfall claim to participate in the anticipated CCRC net surplus, failing which the recovery
by creditors of CESCA (notably including the Fund) would be materially reduced. The Ad Hoc Committee also fails to mention
that an additional $50 million of claims against CESCA advanced by the U.S. Debtors have been postponed to the claims of
other CESCA creditors.

15 The Ad Hoc Committee argues that the U.S. Debtors' claims that have been withdrawn are "untested" and "unmeritorious".
Certainly, the claims have not been tested through litigation. However, it is the very nature of settlement to withdraw claims
in order to avoid protracted and costly litigation. While the Ad Hoc Committee may consider the U.S. Debtors' claims
unmeritorious, their saying so does not make it so. The fact remains that the U.S. Debtors have agreed, as part of the GSA, to
withdraw claims that would otherwise have to be adjudicated, likely at considerable time and expense.

16  As part of the GSA, the U.S. Debtors agree to cooperate in the sale of the CCRC ULC1 Notes. The Ad Hoc Committee is
of the view that that cooperation "should have been forthcoming in any event". Nevertheless, the U.S. Debtors previously have
not been prepared to accede to such a sale, insisting instead on asserting their BDCs. The sale is acknowledged to be critical to
resolution of this insolvency and the present willingness of the U.S. Debtors to cooperate therein is of great value.

17 The Ad Hoc Committee also takes issue with the recovery available under the GSA to the creditors of CESCA, arguing
that those creditors face a potential shortfall of at least $175 million. The cited shortfall of $175 million is again misleading,
failing to take into account that the Fund, to the extent that its claims are adjudicated to be valid and there is a shortfall in
CESCA, will now have the benefit of acknowledged guarantees of these claims by the U.S. Debtors as a term of the GSA. The
Monitor thus reports its expectation that the Fund's claims will be paid in full. There exists, therefore, only the potential, under
the Monitor's "low" recovery scenario, of a shortfall in CESCA of $25.1 million. Those creditors who may be at risk of such
a shortfall are not the Opposing Creditors, but certain trade creditors to the extent of approximately $2 million, who are not
objecting to the GSA, and certain gas transportation claimants to the extent of approximately $23 million, who appeared before
the Court at the hearing to support the approval of the GSA on the basis that it improves their chances of recovery.

18  The shortfall, if any, to which the creditors of CESCA will be exposed will depend upon the quantum of the CLP Toll
Claim. As yet, this claim remains, to use the Ad Hoc Committee's word, untested. Assessments of its value range from $142
million to $378 million. The Monitor's analysis, taking into account the guarantees by the U.S. Debtors contemplated by the
GSA, indicates that if this claim is adjudged to be worth $200 million or less, all of the CESCA creditors will be assured of full
payment whether under the "high" or "low" scenarios. Alternatively, under the Monitor's "high" recovery scenario, all creditors
of CESCA will receive full payment even if the CLP Toll Claim is worth as much as $300 million.

19  Further, as I indicated in my oral reasons, even if the Fund does not receive full payment of the CLP Toll Claim through
the Canadian estate, the GSA cannot be said to be a compromise of that claim. The GSA contemplates adjudication of the CLP
Toll Claim rather than foreclosing it. While settlements made in the course of insolvency proceedings may, in practical terms,
result in a diminution of the pool of assets remaining for division, this is not equivalent to a compromise of substantive rights.
This point is discussed further later in these Reasons.



20  The Ad Hoc Committee points out that, according to the Report, the GSA results in recovery for CCPL of only 39% to
65%. As the Fund is CCPL's major creditor, the Ad Hoc Committee argues that this level of anticipated recovery constitutes
a compromise of the Fund's claim in this respect.

21 The response to this argument is two-fold. First, the Report indicates that the CCPL recovery range is largely dependent
upon the quantum of the Fund's Heat Rate Penalty Claim. The Monitor has taken the conservative approach of estimating the
amount of this claim at the amount asserted by the Fund; the actual amount adjudicated may be less, resulting in greater recovery
for CCPL. Further, the Monitor notes that, as part of the GSA, CORPX acknowledges its guarantee of the Heat Rate Penalty
Claim. Therefore, the Monitor concludes that "[t]o the extent there is a shortfall in CCPL, based again upon the Monitor's
expectation that CORPX's creditors should be paid 100% of filed and accepted claims, [the Fund] should be paid in full for the
Heat Rate Penalty Claim regardless of whether a shortfall resulted in CCPL". As discussed above, the possibility of a shortfall
in the asset pool against which claims may be made is not equivalent to a compromise of those claims. The Monitor reports
that only $25,000 of CCPL's creditors may face a risk of less than 100% recovery after consideration of the CORPX guarantees
under the "low" scenario, and those only to the extent of a $15,000 shortfall and that the CCAA Debtors are considering options
to pay out these nominal creditors in any event.

22 The Ad Hoc Committee argues that CORPX's guarantees are not a satisfactory solution to potential shortfalls because resort
to the guarantees may result in the issuance of equity rather than the payment of cash. This, however, is by no means certain at
this point. Parties who must avail themselves of CORPX's guarantees will participate in the U.S. bankruptcy proceedings and
will be entitled to a say in the ultimate distribution that results from those proceedings. The Opposing Creditors complain that
recovery under the guarantees is uncertain as to timing and amount of consideration. However, the GSA removes any hurdle
these creditors may have in establishing their rights to guarantees. Without the acknowledgment of guarantees that forms part
of the GSA, those creditors who sought to rely on the guarantees faced an inefficient and expensive process to establish their
rights in the face of the stay of proceedings in place in the U.S. proceedings. While it is true that the expectation of full payment
under the GSA with respect to guarantee claims rests on the Monitor's expectation that these claims will be paid in full, the U.
S. Debtors in a disclosure statement released on June 20, 2007 announced their expectation that their plan of reorganization in
the U.S. proceedings would provide for the distribution of sufficient value to pay all creditors in full and to make some payment
to existing shareholders.

23 The Ad Hoc Committee also argues that the GSA purports to dismiss claims filed by the ULC2 Indenture Trustee on
behalf of the ULC2 noteholders without consent or adjudication. They further take the position that this alleged dismissal is to
occur prior to any payment of the claims of the ULC2 noteholders, such payment being subject to further Court order and to a
reserved ability on the part of the CCAA Debtors to seek to compromise certain of the ULC2 noteholders' claims.

24 Again, this is an inaccurate characterization of the effect of the GSA. First, as noted above, the GSA contemplates
setting aside in escrow sufficient funds to satisfy the claims of the ULC2 noteholders pending adjudication. Thus, there is no
compromise. With respect to the timing issue, it is important to remember that these claims are not being dismissed as part of
the GSA. They remain extant pending adjudication and, if appropriate, payment from the funds held in escrow.

25 Finally, while the Ad Hoc Committee does not object to the sale of the CCRC ULCI Notes, it argues that there is no
urgency to such sale and that it should not occur until after there has been a determination of the various claims. As counsel
for the Calpine Applicants pointed out, this is a somewhat disingenuous position for the Ad Hoc Committee to take, given its
previous expressions of impatience in respect of the sale.

26 1am satisfied that the potential market for the CCRC ULC1 Notes is volatile and that, now that the impediments to the sale
have been removed, it is prudent and indeed necessary for the CCRC ULC1 Notes to be sold as soon as possible. The present
state of the market has created an opportunity for a happy resolution of this CCAA filing that should not be allowed to be lost. In
addition to alleviating market risk, the GSA will ensure that interest accruing on outstanding claims will be terminated by their
earlier payment.. This is not a small benefit. As an example, interest accrues on the ULC2 Notes at a rate of approximately $3



million per month plus costs. The earlier payment of these notes that would result from the operation of the GSA thus increases
the probability of recovery to the remaining creditors of CCRC.

27  As the Ad Hoc Committee made clear during the hearing, it wants the right to vote on the GSA but wants to retain the
benefit of the GSA terms that it finds advantageous. It suggests that the implementation of the GSA be delayed "briefly" for
the calling of a vote and the determination of the ULC2 entitlements and the Fund's claims with certainty, in accordance with
a litigation timetable that has been proposed as part of the application. The "brief" adjournment thus suggested amounts to a

delay of roughly 3 12 months, without regard to allowing this Court a reasonable time to consider the claims after a hearing
or the timing considerations of the U. S. Court.

The Fund's Objections

28  Asnoted in its brief, the Fund "fully supports" the position of the Ad Hoc Committee. However, it says it has additional
objections.

29  The Fund objects particularly to the settlement of the Greenfield Action. It argues that the GSA contemplates settlement
of the Greenfield Action without payment to CESCA and that, as CESCA's major creditor, the Fund is thereby prejudiced.

30  Firstly, the settlement of this claim under the GSA was between the proper claimant, CCNG and the U.S. Debtors. It was
not without consideration as alleged. The GSA provides that $15 million of the possible $90 million priority claim to be paid
to the U. S. Debtors out of the Canadian estate will be netted off in consideration for the Greenfield settlement.

31 The Fund submits that there are conflict of interest considerations arising from the settlement of the Greenfield
matter between the CCAA Debtors and the U.S. Debtors. This argument might have greater force if the Fund were actually
compromised or prejudiced in the GSA. However, as I have already noted, the Fund and the remaining creditors of CESCA
benefit from the GSA when it is considered on a global basis. It may be that there is a risk that the Fund will be unable to
secure complete recovery. However, as discussed above, this does not represent a compromise of the Fund's claims. Further,
as I indicated in my oral reasons, the fact that the Fund may bear some greater risk than other creditors does not, in itself,
make the GSA unfair.

32 The Fund also complains of a potential shortfall in respect of its claims against CCPL. They argue that, even if they are
able to have recourse to CORPX's guarantee in respect of any shortfall in the Canadian estate, they are prejudiced because they
may receive equity rather than cash. I have previously addressed some of the issues relating to the possibility that the Fund
may have to have recourse to the now-acknowledged guarantees of their disputed claims as part of the U.S. process to obtain
full payment. This possibility existed prior to the negotiation of the GSA and in fact, the possibility of resort to the guarantees
may have been of greater likelihood if the $7.4 billion of claims against the Canadian estate that the GSA eliminates had been
established as valid to any significant degree. Without the provision of the GSA that enables the claims of the Fund that give
rise to the guarantees being resolved in this Court, the Fund would have faced the possibility of adjudication of those claims
in the U.S. proceedings. The Fund now will be entitled to participate with other guarantee claimants in the U.S. and will be
entitled to a vote on the proposal of the U.S. Debtors to address those claims. I am not satisfied that the Fund is any worse off
in its position as a result of the GSA in this regard.

33 The Fund further argues that it is not aware of any CORPX guarantee in respect of its most recent claim. A claim was filed
against the Fund in Ontario on May 23, 2007 relating to CCPL's management of the Fund. The Fund made application before
me on July 24, 2007 for leave to file a further proof of claim against CCPL. I have reserved my decision on that application.
The Fund asserts that since there is no CORPX guarantee in respect of this claim, they face a shortfall of $10.5 million on the
"high" scenario basis or $19.5 million on the "low" scenario basis on this claim. This claim has not yet been accepted as a late
claim. It arose after the GSA was negotiated and, therefore, could not have been addressed by the negotiating parties in any
event. It is highly contingent, opposed by both the Fund and the CCAA Debtors, and raises issues of whether the indemnity
between CCPL and the Fund is even applicable. Even if accepted as a late claim, it would not likely be valued by the CCAA



Debtors and the Monitor at anything near its face value. This currently unaccepted late claim is not properly a factor in the
consideration of the GSA.

The ULC2 Trustee's Objections

34  The ULC2 Trustee objects, first, to its exclusion from the negotiation process leading up to the GSA. It states in its brief
that "[a]s the ULC2 Trustee was not provided with the ability to participate or seek approval of the proposed resolution of the
ULC?2 Claims, it cannot support the [GSA] unless and until it is clear that the terms thereof ensure that the ULC2 Claims are
provided for in full and the [GSA] does not result in a compromise of any of the ULC2 Claims". Although the ULC2 Trustee
may not have participated in the negotiation or drafting of the GSA, it did comment on the issues addressed in the settlement.
The problem is that these issues have not been resolved to the satisfaction of the ULC 2 Trustee.

35  The ULC2 Trustee argues that the GSA provides it with one general unsecured claim in the CCAA Proceedings against
ULC2 in an amount alleged to satisfy the outstanding principal amount of the ULC 2 Notes, accrued and unpaid interest and
professional fees, costs and expenses of both the Ad Hoc ULC2 Noteholders Committee and the ULC2 Trustee and one guarantee
claim against CORPX. It argues that the quantum contemplated by the GSA is insufficient to satisfy the amounts owing under
the ULC2 Indenture because it does not take proper account of interest on the ULC2 Notes.

36  In addition, the ULC2 Trustee takes the position that the GSA fails to provide for the ULC2 Make-Whole Premium. It
objects to being required, under the terms of the GSA, to take this matter to the U.S. Bankruptcy Court rather than to this Court.

37  1am unable to conclude that the GSA compromises the rights of the ULC2 noteholders in the manner complained of by
the UCL2 Trustee. First, the GSA contemplates that the ULC2 Trustee will be paid in full, whatever its entitlement is. If the
quantum of that entitlement cannot be resolved consensually, the CCAA Debtors have committed to reserve sufficient funds
to pay out the claims once they have been resolved.

38 While the GSA reorganizes the formal claims made by the ULC2 Trustee, the reorganization does not prejudice the
ULC2 noteholders financially, as the effect of the reorganized claims is the same and the ULC2 Trustee's right to assert the
full amount of its claims remains.

39 With respect to the requirement that the ULC2 Trustee take the matter of the ULC2 Make-Whole Premium to the U.S.
Court, I am satisfied that the United States Bankruptcy Court of the Southern District of New York is an appropriate forum
in which to address that and its related issues, given that New York law governs the Trust Indenture and the Trust Indenture
provides that ULC II agrees that it will submit to the non-exclusive jurisdiction of the New York Court in any suit, action or
proceedings. Granted, there may be arguments that could be made that this Court has jurisdiction over these issues under CCAA
proceedings, but s. 18.6 of the CCAA recognizes that flexibility and comity are important to facilitate the efficient, economical
and appropriate resolution of cross-border issues in insolvencies such as this one. I note that the GSA assigns responsibility
for a number of unresolved claims which could be argued to have aspects that are within the jurisdiction of the U.S. Court to
this Court for resolution. I am satisfied that I have the authority under s. 18.6 of the CCAA to approve the assignment of these
issues to the U.S. Court even over the objections of the ULC2 Trustee.

40  The ULC2 Trustee also objects to the timing of the payment of $75 million to the U.S. Debtors and to the withdrawal
of certain oppression claims relating to the sale of the Saltend facility, submitting that the payment and withdrawal should not
occur prior to the payment of the claims of the ULC2 noteholders. There was some confusion over an apparent disparity between
the Canadian form of order and the U.S. form with respect to the order of distributions of claims. The Canadian order, to which
the U.S. order has now been conformed, provides that the $75 million payment will not occur until the CCRC ULC1 Notes are
sold and a certificate is filed with both Courts advising that all conditions of the GSA have been waived or satisfied. While this
does not satisfy the ULC2 Trustee's objection under this heading in full, I accept the submission of the CCAA Applicants that
the GSA requires certain matters to take effect prior to others in order to allow the orderly flow of funds as set out in the GSA
and that the arrangement relating to the escrow of funds protects the ULC2 noteholders in any event.

Analysis of Law re: Plan of Arrangement



41  TItis clear that, if the GSA were a plan of arrangement or compromise, a vote by creditors would be necessary. The Court
has no discretion to sanction a plan of arrangement unless it has been approved by a vote conducted in accordance with s. 6 of
the CCAA: Royal Bank v. Fracmaster Ltd. (1999), 244 A.R. 93 (Alta. C.A.) at para. 13.

42 The Ad Hoc Committee, the Fund and the ULC2 Trustee rely heavily on Menegon v. Philip Services Corp. (1999), 11
C.B.R. (4th) 262 (Ont. S.C.J. [Commercial List]) to support their submissions. As noted by Blair, J. in Philip at para. 42, in the
context of reviewing a plan of arrangement filed in CCAA proceedings involving Philip Services and its Canadian subsidiaries
in Canada where the primary debtor, Philip Services, and its United States subsidiaries had also filed for Chapter 11 protection
under U.S. law and had filed a separate U.S. plan, the rights of creditors under a plan filed in CCAA proceedings in Canada
cannot be compromised without a vote of creditors followed by Court sanction.

43 The comments made by the Court in Philip must be viewed against the context of the specific facts of that case. Philip
Services was heavily indebted and had raised equity through public offerings in Canada and the United States. These public
offerings led to a series of class actions in both jurisdictions, which, together with Philip Services' debt load and the bad publicity
caused by the class actions, led to the CCAA and Chapter 11 filings. At about the same time that plans of arrangement were filed
in Canada and the U.S., Philip Services entered into a settlement agreement with the Canadian and U.S. class action plaintiffs
that Philip Services sought to have approved by the Canadian Court. The auditors (who were co-defendants with Philip Services
in the class action proceedings), former officers and directors of Philip Services who had not been released from liability in
the class action proceedings and other interested parties brought motions for relief which included an attack on the Canadian
plan of arrangement on the basis that it was not fair and reasonable as it did not allow them their right as creditors to vote on
the Canadian plan.

44 The effect of the plans filed in both jurisdictions was that the claims of Philip Services' creditors, whether Canadian or
American, were to be dealt with under the U.S. plan, and only claims against Philip Services' Canadian subsidiaries were to
be dealt with under the Canadian plan.

45  The Court found that if the settlement and the Canadian and U.S. plans were approved, the auditors and the underwriters
who were co-defendants in the class action proceedings would lose their rights to claim contribution and indemnity in the class
action. The Court held at para. 35 that this was not a reason to impugn the fairness of the plans, since the ability to compromise
claims under a plan of arrangement is essential to the ability of a debtor to restructure. The plans as structured deprived these
creditors of the ability to pursue their contribution claims in the CCAA proceedings by carving out the claims from the Canadian
proceedings and providing that they be dealt with under the U.S. plan in the U.S. Bankruptcy Court. The Court noted that this
was so despite the fact that Philip Services had set in motion CCAA proceedings in Canada in the first place and, by virtue
of obtaining a stay, had prevented these creditors from pursuing their claims in Canada. The Canadian plan was stated to be
binding upon all holders of claims against Philip Services, including Canadian claimants, without according those Canadian
claimants a right to vote on the Canadian plan.

46  In Blair J.'s opinion, it was this loss of the right of Philip Services' Canadian creditors to vote on the Canadian plan that
caused the problem. He found at para. 38 that Philip Services, having initiated and taken the benefits of CCAA proceedings in
Canada, could not carve out "certain pesky ... contingent claimants, and... require them to be dealt with under a foreign regime
(where they will be treated less favourably) while at the same time purporting to bind them to the provisions of the Canadian
Plan...without the right to vote on the proposal.".

47  The Court took into account that the auditors, underwriters and former directors and officers of Philip Services would
be downgraded to the same status as equity holders under the U.S. plan, rather than having their claims considered as debt
claims as they would be in Canada.

48 These facts are not analogous to the facts of the Calpine restructuring. The CCAA Debtors and the U.S. Debtors are
separate entities who have filed separate proceedings in Canada and the United States. No plan of arrangement has been filed
or proposed in Canada and no attempt has been made to have a Canadian creditor's claims dealt with in another jurisdiction,
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except to the extent of continuing to require certain guarantee claims that the Fund has against CORPX dealt with as part of
the U.S. proceeding, where the guarantee claims properly have been made and the reference of the ULC2 Trustee's issues to
the U. S. Court, which I have found acceptable under s. 18.6 of the CCAA. No Canadian creditor has been denied a vote on
a filed Canadian plan of arrangement. To the extent that Philip repeats the basic proposition that a plan of arrangement that
compromises rights of creditors requires a vote by creditors before it is sanctioned by the Court, this principle has been applied
to a situation where there were in existence clearly identified formal plans of arrangement.

49 Blair J. had different comments to make about the settlement agreement in Philip. The settlement agreement was
conditional not only upon court approval, but also the successful implementation of both the Canadian and U.S. plans. Philip
Services linked the settlement and the plans together and the Court found that the settlement agreement could not be viewed
in isolation. Blair J. found that it was premature to approve the settlement which he noted would immunize the class action
plaintiffs and Philip Services from the need to have regard to the co-defendants in those actions. He was concerned, for example,
that the settlement agreement would deprive the underwriters of certain of their rights under an underwriting agreement. It is
interesting that Blair J. commented at para. 31 that what was significant to him in deciding that approval of the settlement was
premature was "not the attempt to compromise the claims", but the underwriters' loss of a "bargaining chip" in the restructuring
process if the settlement was approved at that point. He also noted at para. 33 that he was not suggesting that the proposed
settlement ultimately would not be approved, but only that it was premature at that stage and should be considered at a time
more contemporaneous with a sanctioning hearing.

50 It is noteworthy that Blair J. did not characterize the settlement agreement as a plan of arrangement requiring a vote,
even though it was clear that it deprived other creditors of rights, thus compromising those rights. Nor did he question the
jurisdiction of the Court to approve such a settlement. He merely postponed approval in light of the inter-relationship of the
settlement agreement and the plans.

51 The GSA is not linked to or subject to a plan of arrangement. I have found that it does not compromise the rights of
creditors that are not parties to it or have not consented to it, and it certainly does not have the effect of unilaterally depriving
creditors of contractual rights without their participation in the GSA. The Philip case does not aid the creditors who are opposed
to the GSA in any suggestion that a Court lacks jurisdiction under the CCAA to approve agreements that may involve resolution
of the claims of some but not all of the creditors of a CCAA debtor prior to a vote on a plan of arrangement.

52 The Opposing Creditors rely on Cable Satisfaction International Inc. v. Richter & Associés inc. (2004), 48 C.B.R. (4th)
205 (C.S. Que.) at para. 46 for the proposition that a court cannot force on creditors a plan which they have not voted to accept.
This comment was made by Chaput, J. in the context of a very different fact situation than the one involved in this application. In
Cable Satisfaction, creditors voting on a plan of arrangement proposed by the CCAA debtor had rejected the plan and approved
instead an amended plan proposed at the creditors' meeting by one of the creditors. The Court's comment was made in response
to the CCAA debtor's suggestion that the plan it had tabled should be approved because a majority of proxies filed prior to the
amendment of the plan approved the original plan.

53 There is no definition of "arrangement" or "compromise" under the CCAA. In Cable Satisfaction, Chaput, J. suggested
at para. 35 that, in the context of s. 4 of the CCAA, an arrangement or compromise is not a contract but a proposal, a plan of
terms and conditions to be presented to creditors for their consideration. He comments at para. 36 that the binding force of an
arrangement or compromise arises from Court sanction, and not from its status as a contract.

54 It is surely not the case that an arrangement or compromise need be labeled as such or formally proposed as such to
creditors in order to require a vote of creditors. The issue is whether the GSA is, by its terms and in its effect, such an arrangement
or compromise.

55 Iam satisfied that the GSA is not a plan of compromise or arrangement with creditors. Under its terms, as agreed among
the CCAA Debtors, the U.S. Debtors and the ULC1 Trustee, certain claims of those participating parties are compromised and
settled by agreement. Claims of creditors who are not parties to the GSA either will be paid in full (and thus not compromised)
as a result of the operation of the GSA, or will continue as claims against the same CCAA Debtor entity as had been claimed
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previously. Those claims will be adjudicated either under the CCAA proceeding or in the U.S. Chapter 11 proceeding and, to
the extent they are determined to be valid, the GSA provides a mechanism and a financial framework for their full payment or
satisfaction, other than for the possibility of a relatively small deficiency for some creditors of CESCA whose claims are not
guaranteed by the U.S. Debtors and an even smaller deficiency of $25,000 in CCPL. The creditors of CESCA who are at real
risk of suffering a deficiency have not objected to the approval of the GSA. In fact, counsel for TCPL and Alliance, two of the
CESCA gas transportation claimants, and Westcoast, a major creditor of CCRC, appeared at the hearing to support approval of
the GSA (or, at least in TCPL's case, not to object to it) on the basis that it improves their chances of recovery, resolving as it
does all the major cross-border issues that have impeded the progress of this CCAA proceeding.

56  The Calpine Applicants submit that the GSA can be reviewed and approved by the Court pursuant to its jurisdiction to
approve transactions and settlement agreements during the CCAA stay period. They cite Playdium Entertainment Corp., Re
(2001), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial List]) at paras. 11 and 23 and Air Canada, Re (2004), 47 C.B.R. (4th)
169 (Ont. S.C.J. [Commercial List]) at para. 9 in support of their submission that the Court must consider whether such an
agreement is fair and reasonable and will be beneficial to the debtor and its stakeholders generally.

57  In Playdium Entertainment Corp., Re, a CCAA restructuring in which no viable plan had been arrived at, Spence J. found
that the Court could approve the transfer of substantially all of the assets of the CCAA debtor to a new corporation in satisfaction
of the claims of the primary secured creditors. Against the objection of a party that had the right under certain critical contracts
to withhold consent to such a transfer, the Court found that it had the jurisdiction to approve such a transfer of assets over the
objection of creditors or other affected parties, citing Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen.
Div. [Commercial List]), Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299
(Ont. Gen. Div. [Commercial List]) and T Eaton Co., Re (1999), 14 C.B.R. (4th) 298 (Ont. S.C.J. [Commercial List]). Spence J.
found at para. 23 that for such an order to be appropriate, it must be in keeping with the purpose and spirit of the regime created
by the CCAA. In determining whether to approve the transfer of assets, he considered the factors enumerated in Canadian Red
Cross Society / Société Canadienne de la Croix-Rouge, Re.

58 Whether the transfer constituted a compromise of creditors' rights was not in issue in Playdium Entertainment Corp.,
Re and the comment was made that the transferees were the only creditors with an economic interest in the CCAA debtor. The
case, however, is authority for the proposition that the powers of a supervisory court under the CCAA extend beyond the mere
maintenance of the status quo, and may be exercised where necessary to achieve the objectives of the statute.

59  In Air Canada, Re, Farley J., in the course of the restructuring, was asked to approve Global Restructuring Agreements
("GRAs"). He cited Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re as setting out the appropriate
guidelines for determining when an agreement should be approved during a CCAA restructuring prior to a plan of arrangement.
He commented at para. 9 that:

... I take the requirement under the CCAA is that approval of the Court may be given where there is consistency with the
purpose and spirit of that legislation, a conclusion by the Court that as a primary consideration, the transaction is fair and
reasonable and will be beneficial to the debtor and its stakeholders generally: see Northland Properties Ltd.... In Sammi

Atlas Inc., Re (1998),3 C.B.R. (4 th) 171 (Ont. Gen. Div. [Commercial List]), I observed at p. 173 that in considering what
is fair and reasonable treatment, one must look at the creditors as a whole (i.e. generally) and to the objecting creditors
(specifically) and see if rights are compromised in an attempt to balance interests (and have the pain of the compromise
equitably shared) as opposed to the confiscation of rights. I think that philosophy should be applicable to the circumstances
here involving the various stakeholders. As I noted immediately above in Sammi Atlas Inc., equitable treatment is not
necessarily equal treatment.

60 The GRA between Air Canada and a creditor, GECC, provided, among other things, for the restructuring of various leasing
obligations and provided Air Canada with commitments for financing in return for interim payments on current aircraft rent and
specific consideration in a restructured Air Canada. The Monitor noted that the financial benefits provided to Air Canada under
the GRA outweighed the costs to Air Canada's estate arising from cross-collateralization benefits provided to GECC under the
CCAA Credit Facility and Interfacility Collateralization Agreement. The Monitor therefore recommended approval of the GRA.
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61 Another creditor complained at the approval hearing that other creditors were not being given treatment equal to that
given to GECC. It appears that part of that unequal treatment was obtained by GECC as part of an earlier DIP financing that
was not at issue before Farley J. at the time, but the Court engaged in an analysis of the benefits and costs to Air Canada of the
GRA on the basis described above. It is noteworthy that Farley J. considered the suggestion of the objecting creditor that, if the
GRA was not approved, GECC would not "abandon the field", but would negotiate terms with Air Canada that the objecting
creditor felt would be more appropriate. The Court observed that the delay and uncertainty inherent in such an approach likely
would be devastating to Air Canada.

62  This decision illustrates, in addition to the appropriate test to be applied to a settlement agreement, that such agreements
almost inevitably will have the effect of changing the financial landscape of the CCAA debtor to some extent. This is so whether
the settlement involves the resolution of a simple claim by a single debtor or the kind of complicated claim illustrated in a
complex restructuring such as Air Canada (or Calpine). Settling with one or two claimants will invariably have an effect on the
size of the estate available for other claimants. The test of whether such an adjustment results in fair and reasonable treatment
requires the Court to look to the benefits of the settlement to the creditors as a whole, to consider the prejudice, if any, to
the objecting creditors specifically and to ensure that rights are not unilaterally terminated or unjustly confiscated without the
agreement or approval of the affected creditor.

63 I am satisfied that no rights are being confiscated under the GSA. Some claims are eliminated, but only with the full
consent of the parties directly involved in those specific claims. The existing claims of the ULC2 Trustee are replaced with
redesignated claims. However, the financial effect of the redesignated claims is the same, the ULC2 Trustee's right to assert the
full amount of its claims remains and the CCAA Debtors and U.S. Debtors have agreed to hold funds in escrow sufficient to
satisfy the entirety of those claims, once settled or judicially determined.

64  The fact that this is a cross-border insolvency does not change the essential nature of the test which a settlement must meet,
but consideration of the implications of the cross-border aspects of the situation is necessary and appropriate when weighing
the benefits of the settlement for the debtors and their stakeholders generally. It cannot be ignored that the cross-border aspects
of the insolvency of this inter-related corporate group have created daunting issues which have stymied progress on both sides
of the border for many months. The GSA resolves most of those issues in a reasonably equitable and rational manner, provides
a mechanism by which a number of the remaining issues may be resolved in the court of one jurisdiction or the other, and,
by reason of the release for sale of the CCRC ULCI1 Notes and the fortuity of the market, provides the likelihood of greatly
enhanced recoveries and the expectation, supported by the Monitor's careful analysis, that an overwhelming majority of the
Canadian stakeholders will be paid in full, either from the Canadian estate or through the U.S. Debtor guarantee process.

65 In Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, the Red Cross, under the Court's supervision
in CCAA proceedings, applied to approve the sale of its blood supply assets and operations to two new agencies. One of the
groups of blood transfusion claimants objected and called for a meeting of creditors to consider a counterproposal.

66  Blair J. commented that the assets sought to be transferred were the source of the main value of the Red Cross's assets
which might be available to satisfy the claims of creditors. He noted that the pool of funds resulting from the sale would not
be sufficient to satisfy all claims, but that the Red Cross and the government were of the opinion that the transfer represented
the best hope of maximizing distributions to the claimants. The Court characterized the central question on the motion as being
whether the proposed purchase price for the assets was fair and reasonable in the circumstances and as close to maximum as
reasonably likely, commenting at para. 16 that "(w)hat is important is that the value of that recovery pool is as high as possible."

67  The objecting claimants in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re asked the Court to
order a vote on a proposed plan of arrangement rather than approving the sale. Those supporting the plan argued that approval
of the sale transaction in advance of a creditors' vote on a plan of arrangement would deprive the creditors of their statutory
right to put forward a plan and vote upon it.
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68  Blair J. declined to order a vote on the proposed plan, exercising his jurisdiction under ss. 4 and 5 of the CCAA to refuse
to order a vote because of his finding that the proposed plan was unworkable and unrealistic in the circumstances.

69 He then proceeded to consider whether the Court had jurisdiction to make an order approving the sale of substantial assets
of a debtor company before a plan has been placed before the creditors for approval.

70 Some of the objecting claimants submitted that the authority under s. 11 of the CCAA was narrow and would not permit
such a sale. Others suggested that the sale should be permitted to proceed, but the transaction should be part of the plan of
arrangement eventually put forth by the Red Cross, with the question of whether it was appropriate and supportable determined
in that context by way of vote. The latter argument is similar in effect to that made by the Opposing Creditors in this case.

71 Blair J. rejected these submissions, finding that, realistically, the sale could not go forward on a conditional basis. He
found that he had jurisdiction to make the order sought, noting at para. 43 that the source of his authority was found in the
powers allocated to the Court to impose terms and conditions on the granting of a stay under s. 11 of the CCAA and may also
be "grounded upon the inherent jurisdiction of the Court, not to make orders which contradict a statute, but to 'fill in the gaps
in legislation so as to give effect to the objects of the CCAA"."

72 Atpara. 45, Blair J. made the following comments, which resonate in this application:

It is very common in CCAA restructurings for the Court to approve the sale and disposition of assets during the process and
before the Plan if formally tendered and voted upon. There are many examples where this has occurred, the recent Eaton's
restructuring being only one of them. The CCAA is designed to be a flexible instrument, and it is that very flexibility
which gives it its efficacy. As Farley J said in Dylex Ltd. supra (p. 111), "the history of CCAA law has been an evolution
of judicial interpretation". It is not infrequently that judges are told, by those opposing a particular initiative at a particular
time, that if they make a particular order that is requested it will be the first time in Canadian jurisprudence (sometimes in
global jurisprudence, depending upon the level of the rhetoric) that such an order has made! Nonetheless, the orders are
made, if the circumstances are appropriate and the orders can be made within the framework and in the spirit of the CCAA
legislation. Mr. Justice Farley has well summarized this approach in the following passage from his decision in Lehndorff
General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), at p. 31, which I adopt:

The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that
the purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or otherwise
deal with their assets so as to enable plan of compromise or arrangement to be prepared, filed and considered by
their creditors for the proposed compromise or arrangement which will be to the benefit of both the company and
its creditors. See the preamble to and sections 4, 5, 7, 8 and 11 of the CCAA (a lengthy list of authorities cited here
is omitted).

The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating
or to otherwise deal with its assets but it requires the protection of the court in order to do so and it is otherwise too
early for the court to determine whether the debtor company will succeed, relief should be granted under the CCAA
(citations omitted)

[Emphasis in Red Cross.]

73 Blair J. then stated that he was satisfied that the Court not only had jurisdiction to make the order sought, but should
do so, noting the benefits of the sale and concluding at para. 46 that to forego the favourable purchase price "would in the
circumstances be folly".
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74  While there are clear differences between the Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re
sale transaction and the GSA in this case, what the Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re
transaction did was quantify with finality the pool of funds available for distribution to creditors. The GSA does not go that
far but, in its adjustments and allocations of inter-corporate debt and settlement of outstanding inter-corporate claims, it has
implications for the value of the Canadian estate on an overall basis and implications for the funds available to creditors on an
entity-by-entity basis. As recognized in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, Air Canada,
Re and Playdium Entertainment Corp., Re, transactions that occur during the process of a restructuring and before a plan is
formally tendered and voted upon often do affect the size of the estate of the debtor available for distribution.

75 That is why settlements and major transactions require Court approval and a consideration of whether they are fair,
reasonable and beneficial to creditors as a whole. It is clear from the case law that Court approval of settlements and major
transactions can and often is given over the objections of one or more parties. The Court's ability to do this is a recognition of
its authority to act in the greater good consistent with the purpose and spirit and within the confines of the legislation.

76  In this case, as in Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, the Opposing Creditors have
suggested that approval of the GSA sets a dangerous precedent. The precedential implications of this approval must be viewed
in the context of the unique circumstances that have presented a situation in which all valid claims of Canadian creditors likely
will be paid in full. This outcome, particularly with respect to a cross-border insolvency of exceptional complexity, is unlikely
to be matched in other insolvencies, and therefore, a decision to approve this settlement agreement will not open any floodgates.

77  The issue of the jurisdiction of supervising judges in CCAA proceedings to make orders that do not merely preserve the
status quo was considered by the Ontario Court of Appeal in Stelco Inc., Re (2005), 78 O.R. (3d) 254 (Ont. C.A.) at para. 18.
This was an appeal of an order made by Farley J. approving agreements made by the debtor with two of its stakeholders and
a finance provider. One of the agreements provided for a break fee if the plan of arrangement proposed by Stelco failed to be
approved by the creditors. The Court noted at para. 20 that the break fee could deplete Stelco's assets. However, Rosenberg,
J.A., for the Court, also noted at para. 3 that the Stelco CCAA process had been going on for 20 months, longer than anyone
had expected, and that the supervising judge had been managing the process throughout. He then reviewed some of the many
obstacles to a successful restructuring and found that the agreements resolved at least a few of the paramount problems.

78  Atpara. 16, the Court stated that the objecting creditors argued, as they have in this case, that the orders sought would have
the effect of substituting the Court's judgment for that of the creditors who have the right under s. 6 of the CCAA to approve
a plan. Nevertheless, the Court of Appeal held that Farley J. had the jurisdiction to approve the agreements under s. 11 of the
CCAA, which provides a broad jurisdiction to impose terms and conditions on the granting of a stay. The Court commented
as follows at paras. 18-9:

In my view, s. 11(4) includes the power to vary the stay and allow the company to enter into agreements to facilitate the
restructuring, provided that the creditors have the final decision under s. 6 whether or not to approve the Plan. The court's
jurisdiction is not limited to preserving the status quo. The point of the CCAA process is not simply to preserve the status
quo but to facilitate restructuring so that the company can successfully emerge from the process. ...

In my view, provided the orders do not usurp the right of the creditors to decide whether to approve the Plan the motions
judge had the necessary jurisdiction to make them. The orders made in this case do not usurp the s. 6 rights of the creditors
and do not unduly interfere with the business judgment of the creditors. The orders move the process along to the point
where the creditors are free to exercise their rights at the creditors' meeting.

79 The CCAA Debtors in this case were faced with challenges similar to those faced by Stelco in its restructuring. This
CCAA proceeding is in its nineteenth month. As set out earlier, the process had encountered considerable hurdles relating to
the nature of the ULC1 noteholder claims, the inter-corporate debt claims and the BDCs. The same creditors who object to this
application were, in previous applications, clamouring for the resolution of the ULC1 noteholder issue and for the sale of the
CCRC ULCI Notes. The GSA resolves these issues and allows the process to move forward with a view to dealing with the
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remainder of the issues in an orderly and efficient way and with the expectation that this insolvency can be concluded with the
determination and payment of virtually all claims by year-end.

Conclusion

80 Viewed against the test of whether the GSA is fair, reasonable and beneficial to creditors as a whole, the GSA is a
remarkable step forward in resolving this CCAA filing. It eliminates approximately $7.5 billion in claims against the CCAA
Debtors. It resolves the major issues between the CCAA Debtors and the U.S. Debtors that had stalled meaningful progress
in asset realization and claims resolution. Most significantly, it unlocks the Canadian proceeding and provides the mechanism
for the resolution by adjudication or settlement of the remaining issues and significant creditor claims and the clarification of
priorities. The Monitor has concluded through careful and thorough analysis that the likely outcome of the implementation of
the GSA is payment in full of all Canadian creditors. As the Ad Hoc Committee concedes, the GSA removes the issues that
the members of the Committee have recognized for many months as the major impediments to progress. The sale of the CCRC
ULCI1 Notes is a necessary precondition to resolution of this matter but, contrary to the Ad Hoc Committee's submissions,
that sale cannot occur otherwise than in the context of a settlement with those parties whose claims directly affect the Notes
themselves. I am satisfied that the GSA is a reasonable, and indeed necessary, path out of the deadlock.

81 I am also persuaded that the GSA provides clear benefits to the Canadian creditors of the CCAA Debtors and that, on
an individual basis, no creditor is worse off as a result of the GSA considered as a whole. While it does not guarantee full
payment of claims, the GSA substantially reduces the risk that this goal will not be achieved. Crucially, the GSA is supported and
recommended unequivocally by the Monitor, who was involved in the negotiations and who has analysed its terms thoroughly.
I am mindful that the GSA is not without risk to the Fund. However, that some risk falls upon the Fund does not make the
GSA unfair. As the Calpine Applicants point out, particularly in the insolvency context, equity is not always equality. Given
the Monitor's assessment that the risk of less than full payment to the CESCA creditors is relatively remote, I am satisfied that
such risk does not obviate the fairness of the GSA.

82  The settlement of issues represented by the GSA is without precedent in its breadth and scope. That is perhaps appropriate
given the enormous complexity and the highly intertwined nature of the issues in this proceeding. The cross-border nature of
many of the issues adds to the delicacy of the matter. Given that complexity, it behooves all parties and this Court to proceed
cautiously and with careful consideration. Nevertheless, we must proceed toward the ultimate goal of achieving resolution of the
issues. Without that resolution, the Canadian creditors face protracted litigation in both jurisdictions, uncertain outcomes and
continued frustration in unravelling the Gordian knot of intercorporate and interjurisdictional complexities that have plagued
these proceedings on both sides of the border. In my view, the GSA represents enormous progress, and I approve it.
Application granted.

Footnotes

* Leave to appeal refused Calpine Canada Energy Ltd., Re (2007), 2007 ABCA 266, 2007 CarswellAlta 1097, 35 C.B.R. (5th) 27, 33
B.L.R. (4th) 94 (Alta. C.A. [In Chambers]).
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Pepall J.:
Overview

1 On January 8, 2010, I granted an initial order pursuant to the provisions of the Companies' Creditors Arrangement Act
("CCAA") in favour of Canwest Publishing Inc. ("CPI") and related entities (the "LP Entities"). As a result of this order and
subsequent orders, actions against the LP Entities were stayed. This included a class proceeding against CPI brought by Heather
Robertson in her personal capacity and as a representative plaintiff (the "Representative Plaintiff"). Subsequently, CPI brought
a motion for an order approving a proposed notice of settlement of the action which was granted. CPI and the Representative
Plaintiff then jointly brought a motion for approval of the settlement of both the class proceeding as against CPI and the CCAA4
claim. The Monitor supported the request and no one was opposed. I granted the judgment requested and approved the settlement
with endorsement to follow. Given the significance of the interplay of class proceedings with CCA4 proceedings, I have written
more detailed reasons for decision rather than simply an endorsement.

Facts

2 The Representative Plaintiff commenced this class proceeding by statement of claim dated July 25, 2003 and the action was
case managed by Justice Cullity. He certified the action as a class proceeding on October 21, 2008 which order was subsequently
amended on September 15, 2009.

3 The Representative Plaintiff claimed compensatory damages of $500 million plus punitive and exemplary damages of $250
million against the named defendants, ProQuest Information and Learning LLC, Cedrom-SNI Inc., Toronto Star Newspapers
Ltd., Rogers Publishing Limited and CPI for the alleged infringement of copyright and moral rights in certain works owned by
class members. She alleged that class members had granted the defendants the limited right to reproduce the class members'



works in the print editions of certain newspapers and magazines but that the defendant publishers had proceeded to reproduce,

distribute and communicate the works to the public in electronic media operated by them or by third parties.

4

5

As set out in the certification order, the class consists of:

A. All persons who were the authors or creators of original literary works ("Works") which were published in Canada
in any newspaper, magazine, periodical, newsletter, or journal (collectively "Print Media") which Print Media have been
reproduced, distributed or communicated to the public by telecommunication by, or pursuant to the purported authorization
or permission of, one or more of the defendants, through any electronic database, excluding electronic databases in which
only a precise electronic reproduction of the Work or substantial portion thereof is made available (such as PDF and
analogous copies) (collectively "Electronic Media"), excluding:

(a) persons who by written document assigned or exclusively licensed all of the copyright in their Works to a defendant,
a licensor to a defendant, or any third party; or

(b) persons who by written document granted to a defendant or a licensor to a defendant a license to publish or use
their Works in Electronic Media; or

(c) persons who provided Works to a not for profit or non-commercial publisher of Print Media which was licensor
to a defendant (including a third party defendant), and where such persons either did not expect or request, or did not
receive, financial gain for providing such Works; or

(d) persons who were employees of a defendant or a licensor to a defendant, with respect to any Works created in
the course of their employment.

Where the Print Media publication was a Canadian edition of a foreign publication, only Works comprising of the content
exclusive to the Canada edition shall qualify for inclusion under this definition.

(Persons included in clause A are thereinafter referred to as "Creators". A "licensor to a defendant" is any party that has
purportedly authorized or provided permission to one or more defendants to make Works available in Electronic Media.
References to defendants or licensors to defendants include their predecessors and successors in interest)

B. All persons (except a defendant or a licensor to a defendant) to whom a Creator, or an Assignee, assigned, exclusively
licensed, granted or transmitted a right to publish or use their Works in Electronic Media.

(Persons included in clause B are hereinafter referred to as "Assignees")

C. Where a Creator or Assignee is deceased, the personal representatives of the estate of such person unless the date of
death of the Creator was on or before December 31, 1950.

As part of the CCAA proceedings, I granted a claims procedure order detailing the procedure to be adopted for claims to be

made against the LP Entities in the CCAA4 proceedings. On April 12, 2010, the Representative Plaintiff filed a claim for $500
million in respect of the claims advanced against CPI in the action pursuant to the provisions of the claims procedure order. The

Monitor was of the view that the claim in the CCAA4 proceedings should be valued at $0 on a preliminary basis.

6

The Representative Plaintiff's claim was scheduled to be heard by a claims officer appointed pursuant to the terms of

the claims procedure order. The claims officer would determine liability and would value the claim for voting purposes in the
CCAA proceedings.

7

Prior to the hearing before the claims officer, the Representative Plaintiff and CPI negotiated for approximately two weeks

and ultimately agreed to settle the CCAA claim pursuant to the terms of a settlement agreement.



8  When dealing with the consensual resolution of a CCA4 claim filed in a claims process that arises out of ongoing litigation,
typically no court approval is required. In contrast, class proceeding settlements must be approved by the court. The notice and
process for dissemination of the settlement agreement must also be approved by the court.

9  Pursuant to section 34 of the Class Proceedings Act, the same judge shall hear all motions before the trial of the common
issues although another judge may be assigned by the Regional Senior Judge (the "RSJ") in certain circumstances. The action
had been stayed as a result of the CCAA proceedings. While I was the supervising CCAA judge, I was also assigned by the
RSJ to hear the class proceeding notice and settlement motions.

10 Class counsel said in his affidavit that given the time constraints in the CCAA proceedings, he was of the view that the
parties had made reasonable attempts to provide adequate notice of the settlement to the class. It would have been preferable to
have provided more notice, however, given the exigencies of insolvency proceedings and the proposed meeting to vote on the
CCAA Plan, I was prepared to accept the notice period requested by class counsel and CPI.

11 In this case, given the hybrid nature of the proceedings, the motion for an order approving notice of the settlement in
both the class action proceeding and the CCAA proceeding was brought before me as the supervising CCA4 judge. The notice
procedure order required:

1) the Monitor and class counsel to post a copy of the settlement agreement and the notice order on their websites;

2) the Monitor to publish an English version of the approved form of notice letter in the National Post and the Globe
and Mail on three consecutive days and a French translation of the approved form of notice letter in La Presse for three
consecutive days;

3) distribution of a press release in an approved form by Canadian Newswire Group for dissemination to various media
outlets; and

4) the Monitor and class counsel were to maintain toll-free phone numbers and to respond to enquiries and information

requests from class members.

12 The notice order allowed class members to file a notice of appearance on or before a date set forth in the order and if a
notice of appearance was delivered, the party could appear in person at the settlement approval motion and any other proceeding
in respect of the class proceeding settlement. Any notices of appearance were to be provided to the service list prior to the
approval hearing. In fact, no notices of appearance were served.

13 In brief, the terms of the settlement were that:
a) the CCAA claim in the amount of $7.5 million would be allowed for voting and distribution purposes;
b) the Representative Plaintiff undertook to vote the claim in favour of the proposed CCAA Plan;
c) the action would be dismissed as against CPI;
d) CPI did not admit liability; and

e) the Representative Plaintiff, in her personal capacity and on behalf of the class and/or class members, would provide a
licence and release in respect of the freelance subject works as that term was defined in the settlement agreement.

14 The claims in the action in respect of CPI would be fully settled but the claims which also involved ProQuest would be
preserved. The licence was a non-exclusive licence to reproduce one or more copies of the freelance subject works in electronic
media and to authorize others to do the same. The licence excluded the right to licence freelance subject works to ProQuest until
such time as the action was resolved against ProQuest, thereby protecting the class members' ability to pursue ProQuest in the
action. The settlement did not terminate the lawsuit against the other remaining defendants. Under the CCA4 Plan, all unsecured



creditors, including the class, would be entitled to share on a pro rata basis in a distribution of shares in a new company. The
Representative Plaintiff would share pro rata to the extent of the settlement amount with other affected creditors of the LP
Entities in the distributions to be made by the LP Entities, if any.

15  After the notice motion, CPI and the Representative Plaintiff brought a motion to approve the settlement. Evidence was
filed showing, among other things, compliance with the claims procedure order. Arguments were made on the process and on
the fairness and reasonableness of the settlement.

16 In her affidavit, Ms. Robertson described why the settlement was fair, reasonable and in the best interests of the class
members:

In light of Canwest's insolvency, I am advised by counsel, and verily believe, that, absent an agreement or successful
award in the Canwest Claims Process, the prospect of recovery for the Class against Canwest is minimal, at best. However,
under the Settlement Agreement, which preserves the claims of the Class as against the remaining defendants in the class
proceeding in respect of each of their independent alleged breaches of the class members' rights, as well as its claims as
against ProQuest for alleged violations attributable to Canwest content, there is a prospect that members of the Class will
receive some form of compensation in respect of their direct claims against Canwest.

Because the Settlement Agreement provides a possible avenue of recovery for the Class, and because it largely preserves
the remaining claims of the Class as against the remaining defendants in the class proceeding, I am of the view that the
Settlement Agreement represents a reasonable compromise of the Class claim as against Canwest, and is both fair and
reasonable in the circumstances of Canwest's insolvency.

17 In the affidavit filed by class counsel, Anthony Guindon of the law firm Koskie Minsky LLP noted that he was not
in a position to ascertain the approximate dollar value of the potential benefit flowing to the class from the potential share in
a pro rata distribution of shares in the new corporation. This reflected the unfortunate reality of the CCAA4 process. While a
share price of $11.45 was used, he noted that no assurance could be given as to the actual market price that would prevail. In
addition, recovery was contingent on the total quantum of proven claims in the claims process. He also described the litigation
risks associated with attempting to obtain a lifting of the CCAA stay of proceedings. The likelihood of success was stated to be
minimal. He also observed the problems associated with collection of any judgment in favour of the Representative Plaintiff.
He went on to state:

... The Representative Plaintiff, on behalf of the Class, could have elected to challenge Canwest's initial valuation of
the Class claim of $0 before a Claims Officer, rather than entering into a negotiated settlement. However, a number of
factors militated against the advisability of such a course of action. Most importantly, the claims of the Class in the class
proceeding have not been proven, and the Class does not enjoy the benefit of a final judgment as against Canwest. Thus,
a hearing before the Claims Officer would necessarily necessitate a finding of liability as against Canwest, in addition to
a quantification of the claims of the Class against Canwest.

... anegative outcome in a hearing before a Claims Officer could have the effect of jeopardizing the Class claims as against
the remaining defendants in the class proceeding. Such a finding would not be binding on a judge seized of a common
issues trial in the class proceeding; however, it could have persuasive effect.

Given the likely limited recovery available from Canwest in the Claims Process, it is the view of Class Counsel that a
negotiated resolution of the quantification of Class claim as against Canwest is preferable to risking a negative finding of
liability in the context of a contested Claims hearing before a Claims Officer.

18  The Monitor was also involved in the negotiation of the settlement and was also of the view that the settlement agreement
was a fair and reasonable resolution for CPI and the LP Entities' stakeholders. The Monitor indicated in its report that the
settlement agreement eliminated a large degree of uncertainty from the CCAA4 proceeding and facilitated the approval of the
Plan by the requisite majorities of stakeholders. This of course was vital to the successful restructuring of the LP Entities. The
Monitor recommended approval of the settlement agreement.



19 The settlement of the class proceeding action was made prior to the creditors' meeting to vote on the Plan for the LP
Entities. The issues of the fees and disbursements of class counsel and the ultimate distribution to class members were left to
be dealt with by the class proceedings judge if and when there was a resolution of the action with the remaining defendants.

Discussion

20 Both motions in respect of the settlement were heard by me but were styled in both the CCA4 proceedings and the
class proceeding.

21  Asnoted by Jay A. Swartz and Natasha J. MacParland in their article "Canwest Publishing - A Tale of Two Plans"! :

"There have been a number of CCAA proceedings in which settlements in respect of class proceedings have been
implemented including McCarthy v. Canadian Red Cross Society, (Re:) Grace Canada Inc., Muscletech Research and
Development Inc., and (Re:) Hollinger Inc. ... The structure and process for notice and approval of the settlement used
in the LP Entities restructuring appears to be the most efficient and effective and likely a model for future approvals.
Both motions in respect of the Settlement, discussed below, were heard by the CCAA judge but were styled in both
proceedings." [citations omitted]

(a) Approval
(i) CCAA Settlements in General

22 Certainly the court has jurisdiction to approve a CCAA settlement agreement. As stated by Farley J. in Lehndorff General

Partner Ltd., Re, % the CCAA is intended to provide a structured environment for the negotiation of compromises between a
debtor company and its creditors for the benefit of both. Very broad powers are provided to the CCA4 judge and these powers
are exercised to achieve the objectives of the statute. It is well settled that courts may approve settlements by debtor companies

during the CCAA stay period: Calpine Canada Energy Ltd., Re 3 ; Air Canada, Re 4 ; and Playdium Entertainment Corp., Re. 3
To obtain approval of a settlement under the CCAA4, the moving party must establish that: the transaction is fair and reasonable;
the transaction will be beneficial to the debtor and its stakeholders generally; and the settlement is consistent with the purpose

and spirit of the CCAA. See in this regard Air Canada, Re 6 and Calpine Canada Energy Ltd., Re. 7

(ii) Class Proceedings Settlement

23 The power to approve the settlement of a class proceeding is found in section 29 of the Class Proceedings Act, 1992 8
. That section states:

29(1) A proceeding commenced under this Act and a proceeding certified as a class proceeding under this Act may
be discontinued or abandoned only with the approval of the court, on such terms as the court considers appropriate.

(2) A settlement of a class proceeding is not binding unless approved by the court.
(3) A settlement of a class proceeding that is approved by the court binds all class members.

(4) In dismissing a proceeding for delay or in approving a discontinuance, abandonment or settlement, the court shall
consider whether notice should be given under section 19 and whether any notice should include,

(a) an account of the conduct of the proceedings;
(b) a statement of the result of the proceeding; and

(c) a description of any plan for distributing settlement funds.
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24 The test for approval of the settlement of a class proceeding was described in Dabbs v. Sun Life Assurance Co. of Canada ?
.The court must find that in all of the circumstances the settlement is fair, reasonable and in the best interests of those affected
by it. In making this determination, the court should consider, amongst other things:

a) the likelihood of recovery or success at trial;
b) the recommendation and experience of class counsel; and
c) the terms of the settlement.

As such, it is clear that although the CCAA and class proceeding tests for approval are not identical, a certain symmetry exists
between the two.

25 A perfect settlement is not required. As stated by Sharpe J. (as he then was) in Dabbs v. Sun Life Assurance Co. of
Canada '* :

Fairness is not a standard of perfection. Reasonableness allows for a range of possible resolutions. A less than perfect
settlement may be in the best interests of those affected by it when compared to the alternative of the risks and costs of
litigation.

26  Where there is more than one defendant in a class proceeding, the action may be settled against one of the defendants
provided that the settlement is fair, reasonable and in the best interests of the class members: Ontario New Home Warranty

Program v. Chevron Chemical Co. 1
(iii) The Robertson Settlement
27  Iconcluded that the settlement agreement met the tests for approval under the CCAA and the Class Proceedings Act.

28 As a general proposition, settlement of litigation is to be promoted. Settlement saves time and expense for the parties
and the court and enables individuals to extract themselves from a justice system that, while of a high caliber, is often alien
and personally demanding. Even though settlements are to be encouraged, fairness and reasonableness are not to be sacrificed
in the process.

29  The presence or absence of opposition to a settlement may sometimes serve as a proxy for reasonableness. This is not
invariably so, particularly in a class proceeding settlement. In a class proceeding, the court approval process is designed to
provide some protection to absent class members.

30  In this case, the proposed settlement is supported by the LP Entities, the Representative Plaintiff, and the Monitor. No
one, including the non-settling defendants all of whom received notice, opposed the settlement. No class member appeared to
oppose the settlement either.

31 The Representative Plaintiff is a very experienced and sophisticated litigant and has been so recognized by the court.
She is a freelance writer having published more than 15 books and having been a regular contributor to Canadian magazines
for over 40 years. She has already successfully resolved a similar class proceeding against Thomson Canada Limited, Thomson
Affiliates, Information Access Company and Bell Global Media Publishing Inc. which was settled for $11 million after 13 years
of litigation. That proceeding involved allegations quite similar to those advanced in the action before me. In approving the
settlement in that case, Justice Cullity described the involvement of the Representative Plaintiff in the class proceeding:

The Representative Plaintiff, Ms. Robertson, has been actively involved throughout the extended period of the litigation.
She has an honours degree in English from the University of Manitoba, and an M.A. from Columbia University in New
York. She is the author of works of fiction and non-fiction, she has been a regular contributor to Canadian magazines and
newspapers for over 40 years, and she was a founder member of each of the Professional Writers' Association of Canada
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and the Writers' Union of Canada. Ms. Robertson has been in communication with class members about the litigation since
its inception and has obtained funds from them to defray disbursements. She has clearly been a driving force behind the

litigation: Robertson v. Thomson Canada Ltd. 12

32 The settlement agreement was recommended by experienced counsel and entered into after serious and considered
negotiations between sophisticated parties. The quantum of the class members' claim for voting and distribution purposes,
though not identical, was comparable to the settlement in Robertson v. Thomson Canada Ltd.. In approving that settlement,
Justice Cullity stated:

Ms. Robertson's best estimate is that there may be 5,000 to 10,000 members in the class and, on that basis, the gross
settlement amount of $11 million does not appear to be unreasonable. It compares very favourably to an amount negotiated
among the parties for a much wider class in the U.S. litigation and, given the risks and likely expense attached to a
continuation of the proceeding, does not appear to be out of line. On this question I would, in any event, be very reluctant to
second guess the recommendations of experienced class counsel, and their well informed client, who have been involved

in all stages of the lengthy litigation. 13

33 In my view, Ms. Robertson's and Mr. Guindon's description of the litigation risks in this class proceeding were realistic
and reasonable. As noted by class counsel in oral argument, issues relating to the existence of any implied license arising
from conduct, assessment of damages, and recovery risks all had to be considered. Fundamentally, CPI was in an insolvency
proceeding with all its attendant risks and uncertainties. The settlement provided a possible avenue for recovery for class
members but at the same time preserved the claims of the class against the other defendants as well as the claims against
ProQuest for alleged violations attributable to CPI content. The settlement brought finality to the claims in the action against
CPI and removed any uncertainty and the possibility of an adverse determination. Furthermore, it was integral to the success of
the consolidated plan of compromise that was being proposed in the CCAA proceedings and which afforded some possibility
of recovery for the class. Given the nature of the CCAA Plan, it was not possible to assess the final value of any distribution
to the class. As stated in the joint factum filed by counsel for CPI and the Representative Plaintiff, when measured against the
litigation risks, the settlement agreement represented a reasonable, pragmatic and realistic compromise of the class claims.

34  The Representative Plaintiff, Class Counsel and the Monitor were all of the view that the settlement resulted in a fair and
reasonable outcome. I agreed with that assessment. The settlement was in the best interests of the class and was also beneficial
to the LP Entities and their stakeholders. I therefore granted my approval.

Motion granted.

Footnotes

1 Annual Review of Insolvency Law, 2010, J.P. Sarra Ed, Carswell, Toronto at page 79.

2 (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), at 31 .

3 2007 ABQB 504 (Alta. Q.B.) at para. 71; leave to appeal dismissed 2007 ABCA 266 (Alta. C.A. [In Chambers]).
4 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J. [Commercial List]).

5 (2001), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial List]) at para. 23.

6 Supra. at para. 9.

7 Supra. at para. 59.

8 S.0. 1992, C.6.
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Morawetz J.:

1 At the conclusion of argument on January 21, 2010, the Record was endorsed:

The motion for relief set out at subparagraphs (a) short service; (b) approval of Canadian Funding Agreement; (c) approval
of CRA APA; (d) approval of creation and allowance of the NNI Claim; and (e) approval of the NNI Loan Agreement
Extension - is granted. Reasons will follow. The remaining aspects of the requested relief were not opposed and are granted.

Reasons will be incorporated into a single endorsement.

2 The following are the reasons.

3 OnlJune9,2009, after extensive negotiation among NNI, NNL, the Monitor, the Joint Administrators, the Official Committee
of Unsecured Creditors of NNI (the "Creditors' Committee") and the Ad Hoc Bondholders' Committee (the "Bondholders'
Committee"), together with the Creditors' Committee, the "Creditor Groups"), the parties reached an interim funding solution
and the Applicants, the US Debtors, the EMEA Debtors and the Joint Administrators entered into an Interim Funding and

Settlement Agreement (the "[FSA™).

4  The IFSA was approved by this court on June 29, 2009. It was also approved by the US Court on the same day.



5 The IFSA authorized funding by NNI to NNL in the amount of $157 million which provided partial financing for the
Applicants' operations up to September 30, 2009.

6 Since September 30, 2009, various interested parties have been discussing the appropriate means to address NNL's liquidity
issues and as a result of these discussions, NNI, NNL, the Monitor and the Creditor Groups have reached a consensus on the
form and substance of the Canadian Funding Agreement ("CFA").

7  On December 23, 2009, the CFA was executed. In broad terms, the CFA provides for the following:
(i) payment by NNI to NNL of $190.8 million in five instalments;

(i1) settlement of certain claims by NNL against NNI for goods and services provided during the period covered by
the CFA;

(iii) allocation among NNL and NNI of corporate costs for the period covered by the CFA;
(iv) allocation of M & A costs on a transaction by transaction basis;

(v) establishment of a pre-filing claim against NNL in favour NNI in the amount of $2.0627 billion (the "NNI Claim")
to settle any overpayments made by NNI to NNL during the period 2001 - 2005;

(vi) finalization of the APAs between NNI and the Internal Revenue Service ("IRS") and between NNL and Canada
Revenue Agency ("CRA") for the taxable years 2001 - 2005;

(vii) certain other agreements relating to inter-company bar dates, a cross-border claims protocol and an agreement
not to exercise any right of termination under the Master R & D Agreement;

(viii) certain reservations of rights in respect of the allocation of sale proceeds.

8  Counsel to Nortel advises that the transfer pricing regime provides for profit and loss allocations among a core group of
Nortel entities. This system relies in part on "advance pricing agreements" ("APA") with multiple taxing jurisdictions to achieve
a coordinated resolution of transfer pricing issues.

9  Counsel also advises that the IRS and CRA have been engaged in a review regarding a bilateral APA relating to Nortel,
which review eventually resulted in the IRS APA. In addition, as a result of extensive negotiations involving NNL, the Monitor,
CRA, as well as NNI and the IRS, the terms of the APAs including the CRA APA have now been substantially agreed upon.

10 The Applicants take the position that the creation and allowance of the NNI Claim is fundamental to the CFA and is
closely associated with their entering into the CRA APA and NNI's entry into the IRS APA.

11 By order dated April 7, 2009, the court approved an amended and restated loan agreement dated as of March 27, 2009
(the "NNI Loan Agreement") among NNI, as lender, NNL as borrower, and NNC and the other Applicants as guarantors. The
original term of the NNI Loan Agreement expired December 31, 2009 and the parties have agreed to extend the terms of the
NNI Loan Agreement, and NNI and NNL entered into an amendment to the NNI Loan Agreement dated as of December 23,
2009 (the "NNI Loan Agreement Extension"), to December 31, 2010.

12 Further detail is contained in the affidavit of John Doolittle, sworn January 18, 2010 and the 35 th Report of the Monitor
which were filed in support of the motion.

13 The relief sought was supported by counsel to the Creditor Groups.

14 Representative Counsel to the Former Employees of the Applicants ("Representative Counsel") and the CAW-Canada
did not oppose the relief sought. The position of Representative Counsel and the CAW-Canada was, however, premised on an



acknowledgement relating to the issue of the Applicants' post-March 31, 2010 ongoing funding of pension, health and disability
benefits and severance pay, including a request for approval of an agreement in respect of such obligations as well as addressing
the related pension obligations of the Applicants (collectively, a "Settlement"). The Applicants, the Monitor and Representative
Counsel and the CAW-Canada have advised that they are working on the terms of a resolution with respect to a Settlement. It
is my expectation that the Applicants, the Monitor and Representative Counsel and the CAW-Canada in conjunction with the
Creditor Groups and other interested stakeholders will continue to negotiate in good faith to attempt to reach such Settlement
on or prior to January 29, 2010.

15  The UK Administrator originally objected to the requested relief. However, this objection was ultimately resolved as a
result of an agreement by the parties which provides for certain reservations of rights.

16 Ultimately, the only parties objecting were the Trustees of the NNUK Pension Plan. The Trustees have filed Proofs
of Claim that reflect liabilities in excess of $1.2 billion. The Trustees are concerned that the proposed agreements subject the
creditors of the CCAA Estates to a very significant dilution in the recovery of their claims, all with a view of obtaining short-
term operating funding and where the use and disposition of that funding is controlled by the Creditor Groups. Counsel to the
Trustees submitted that their concerns had not been addressed in a manner such that they could understand the basis for the
terms of the proposed settlement.

17  The CFA is reviewed in the 35 ™ Monitor's Report commencing at paragraph 33. The significant terms of the Agreement
are set forth commencing at paragraph 37. The APA is reviewed at paragraphs 39 - 41. The NNI Loan Agreement is reviewed
at paragraph 42.

18  Confidentiality issues relating to the proposed sealing of the CRA APA are reviewed at paragraphs 64 and 65.
19 At paragraph 68, the Monitor states as follows:

The Monitor has reviewed the amounts comprising the $2.0627 NNI Claim, including the Transfer Pricing overpayment
and tax issues relating to the $2 billion adjustment. The Monitor supports the Applicants' request to establish the $2.0627
billion NNI claim, subject to the following priorities upon approval of this Honourable Court:

(a) $2 billion shall be a pre-filing unsecured claim against NNL ranking pari pasu with other unsecured pre-filing
claims against NNL; and

(b) the Remaining Revolver Claim totalling $62.7 million shall continue to have the benefit of the court-ordered
charge in the Canadian Proceedings relating to the Revolving Loan Agreement.

20  The affidavit of Mr. Doolittle also contains considerable detail with respect to the agreements for which court approval
is being sought. These details are set out at paragraphs 14 -46 of his affidavit.

21 Counsel to the Applicants submitted that it was essential that approval be given, at this time, to both the CFA and the
NNI Claim Agreement. Approvals were sought in both the US Court and this court.

22 From the standpoint of the Canadian estate, counsel to the Applicants submitted that it was necessary to eliminate the
Canadian funding concern. The proposed agreement would likely provide sufficient funds for the Canadian estate to carry
through the CCAA process to its conclusion. It would also provide certainty with respect to the ongoing IRS and CRA tax
situation.

23 Counsel also submitted that the alternative to achieving a negotiated settlement was to continue with litigation that would
be both time consuming and expensive, and that, although no settlement is perfect, this proposed settlement was within the
area of reasonableness.

24 Counsel also indicated that it was necessary to request a sealing of the tax settlement documents as the documents
contained sensitive commercial information, the release of which could be detrimental to the stakeholders.



25  Counsel to the Monitor submitted that the court-appointed Monitor was charged with the duty to supervise any negotiated
settlement and that the Monitor had discharged its duties and recommended the proposed settlement for the reasons set forth

in the 35 Report. Counsel to the Monitor also underscored the necessity for the sealing of the tax settlement agreement.
Counsel submitted that the disclosure of certain aspects of the tax settlement agreement could be prejudicial to the Nortel estate
in dealing with other Nortel entities.

26 In addressing the opposition of the Trustees of the NNUK Pension Plan, counsel to the Applicants submitted that the
funding issue was critical to resolve as a result of the method by which Nortel conducted its worldwide business. The Canadian
estate relies upon funding to cover certain overhead and research and development costs. Historically, the Canadian estate
incurred most of these costs and was a recipient of funding from other Nortel entities. This led to the IFSA which secured
sufficient funding to September 2009. Counsel submitted that it was necessary to arrange for a certain stream of funding to
ensure that the estate had sufficient resources to complete the CCAA process.

27  The second aspect of the proposed agreement concerns the settlement of the tax claim. Issues with respect to the tax claim
date back to 2002. The enquiry involves both the IRS and CRA. From the standpoint of the Applicants, counsel submitted that
it is necessary to resolve the issue to eliminate further uncertainty, among other things. Counsel also submitted that the parties
to the negotiations arrived at the independent conclusion that the settlement was fair and reasonable.

28  Counsel to the Monitor also submitted that there were downside risks of failing to approve the settlement; namely, that the
Canadian estate would be without funding. Further, counsel to the Monitor emphasized that the CRA APA and the NNI Claim
settlement form part of a comprehensive agreement and had to be considered in that context.

29  Counsel to the Trustees of the NNUK Pension Plan stated that his submissions were not to be considered as being critical
of the Monitor, but rather were premised on the basis that his clients had not come to a conclusion as to whether the proposed
agreements were reasonable in the circumstances or whether they reflected an improvident transaction.

30  He further submitted that his client had the duty to understand the basis for the deal and that it had to be satisfied that
adequate analysis of the proposed deal had been undertaken by the Monitor.

31 Counsel to the Trustee referenced the decision of Ravelston Corp., Re (2005), 14 C.B.R. (5th) 207 (Ont. S.C.J. [Commercial
List]) for the proposition that when considering the settlement of a legal dispute, the court should conduct an analysis of the
strengths and weaknesses of the case independently from the analysis undertaken by the Monitor.

32 Counsel referenced the comments of Farley J. at paragraph 3 of Re Ravelston:

The Receiver submitted that a motion to approve a settlement entered into by court-appointed receiver is analogous to
a motion to approve a sale of assets by a court-appointed receiver so that the 4 part test of principles/considerations of
Royal Bank v. Soundair would come into play. However, it seems to me that there is a subtle distinction to make between
reliance on a receiver's commercial expertise concerning a recommended sale and the receiver's expertise in regards to
a settlement of a legal dispute (while of course taking into account that such a receiver will have had appropriate legal
advice from its own counsel). That distinction is based on the fact that the court is the "expert" in respect of the law and
will generally be in a better position to assess the law involved in a situation than it would be as to the commercial aspects
of a sale of property. In this regard, one may wish to consider the analogous situation of expert opinions as discussed in
R. v. Mohan, [1994] 2 S.C.R. 9 (SCC). Thus, it seems to me that the court, with the assistance of counsel (both counsel
supporting the approval of a settlement and counsel opposing), should conduct an analysis of the strengths and weaknesses
of the case, including the general vagaries of litigation plus the benefits of certainty and the avoidance of delay concerning
possible appeals, sufficient for the court to conclude that the proposed settlement fell within the range of what was fair
and commercially reasonable.
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33  The transaction under consideration in Ravelston concerned a dispute between Ravelston and Canwest as to the termination
fee owing under a management services agreement. In this respect, the scope of the transaction reviewed in Ravelston was
significantly different than the proposal that is before this court.

34 Ido not take issue with the comments of Farley J. but, in the context of considering the funding arrangements of Nortel
entities, which operate globally with numerous international subsidiaries, the scope of review must, of necessity, be different
from the Ravelston situation. Nortel has complex and inter-related funding agreements which have been developed over a period
of years. It has tax obligations which have been the subject of international negotiations that go back to 2002. It seems to me that
the Nortel situation is clearly distinguishable on the facts from the situation in Ravelston. In my view, in these circumstances,
it does not necessarily follow that the court is in a better position to assess the law with respect to the many aspects of the
international legal issues involved in this comprehensive settlement.

35  In my view, it is both necessary and appropriate to place reliance on the views of the Monitor who has had the benefit
of intensive involvement in Nortel for over a year and has actively participated in the negotiations leading up to the proposed
settlement.

36  The complexities contained in this proposed settlement agreement are not unlike the situation in Calpine Canada Energy
Ltd., Re (2007), 35 C.B.R. (5th) 1 (Alta. Q.B.), leave to appeal refused, (2007), 35 C.B.R. (5th) 27 (Alta. C.A. [In Chambers]).
In Calpine, the parties negotiated the terms of a global settlement agreement ("GSA") and the Monitor noted that the GSA
resolved all material issues that existed between the Applicants and the US debtors and further the Monitor concluded that the
agreement was beneficial to the CCAA debtors and their creditors and unequivocally endorsed the agreement.

37  Justice Romaine commented:

[81] I am also persuaded that the GSA provides clear benefits to the Canadian creditors of the CCAA Debtors and that,
on an individual basis, no creditor is worse off as a result of the GSA considered as a whole. While it does not guarantee
a full payment of claims, the GSA substantially reduces the risk that this goal will not be achieved. Crucially, the GSA
is supported and recommended unequivocally by the Monitor, who is involved in the negotiations and who has analysed
its terms thoroughly....

[82] The settlement of the issues represented by the GSA is without precedent in its breadth and scope.... Nevertheless,
we must proceed toward the ultimate goal of achieving resolution of the issues. Without that resolution, the Canadian
creditors face protracted litigation in both jurisdictions, uncertain outcomes and continued frustration in unravelling the
Gordian knot of inter-corporate and inter-jurisdictional complexities that have plagued these proceedings on both sides of
the border. In my view, the GSA represents enormous progress and I approve it.

38 It seems to me that the considered approach of Romaine J. lends support to the proposition that the court in these
circumstances should be able to rely on the recommendation of the Monitor.

39 I am satisfied that there is considerable downside risk for the Canadian estate if this settlement is not approved. The terms
of the settlement have been thoroughly canvassed not only by the Applicants and the Monitor, but also by Creditor Groups.
There are, in my view, a number of checks and balances in the system, that when considered together, provides the court with
reasonable comfort that the settlement is indeed fair and reasonable.

40  While I appreciate the concerns being raised by counsel to the Trustee of the NNUK Pension Plan, I also have to take
into account that no clear alternative was put forward to the comprehensive settlement proposal. The suggestion was made that
the Monitor consider funding for Nortel's operations by way of a claim against NNL's potential share of the sale proceeds. I am
satisfied that in the course of its review the Monitor considered various funding operations.

41 Iams satisfied, having reviewed both the affidavit of Mr. Doolittle and the 35 th
more than ample evidence has been put forth to explain the process and to justify the comprehensive settlement.

Report and the Supplement in detail, that
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42 I am satisfied that, the financial stability of the Canadian debtor is in jeopardy and this is a situation that will not improve
without the approval of the proposed settlement. I am also of the view that the certainty achieved by the ancillary agreements
is also for the benefit of the estate.

43 Accordingly, the CFA, the CRA APA, the creation and allowance of the NNI Claim and the approval of the NNI Loan
Agreement Extension are all approved.

44 The other aspects of the motion were not opposed including the approval of the 13 th extension of the Canadian Group
Supplier Protocol Agreement (" Canadian GSPA"). There have been a number of previous extensions approved up to and
including the 12 th extension which expired on January 15, 2010. I have been satisfied that it is appropriate to approve the 13 th
extension of the Canadian GSPA, extending the Canadian GSPA to March 31, 2010.

45  The Applicants also request an order extending the Employee Hardship Process. The Employee Hardship Process was
initially implemented as a result of an order made July 30, 2009. The original expiration date of the Employee Hardship Process
was November 30, 2009 which was then subsequently extended to January 31, 2010. I am satisfied that circumstances exist
that justify a further extension of the Employee Hardship Process to April 23, 2010.

46  The Applicants also request an extension of the Stay Period to April 23, 2010. Having reviewed the record, I am satisfied
that the Applicants have and continue to work diligently and in good faith such that it is appropriate to extend the Stay Period
to the requested date of April 23, 2010.

47  Finally, I have commented on the sealing request for Confidential Appendices to the 35 th Report of the Monitor. I am
satisfied that it is appropriate to grant the sealing order as requested.

48  An order has been signed to give effect to the foregoing.
Motion granted.
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Farley J.:

1 These reasons deal with three matters which the court was asked to approve Air Canada (AC) entering into various
agreements; simply put they were as follows:

(1) the Merrill Lynch (ML) indemnity;

(2) the entering into the amendments to the Trinity Agreement; and



(3) the Global Restructuring Agreements (GRA).
ML Indemnity

2 There was no opposition to this. The court was advised that such an indemnity was customarily given and that the terms
of this particular one were such as is normally given. I therefore approve AC granting such an indemnity to ML.

Trinity Amendments

3 As I understood the submissions this morning, Mizuho a member of the Unsecured Creditors Committee (UCC) was
the only interested party which spoke out against the Trinity amendments. It continues to be dissatisfied with the process by
which Trinity was selected as the equity plan sponsor. I merely point out, once again, that this process was not of the Court's
choosing but rather one which AC commenced on notice to the service list and as to which there were no objections before
Trinity was selected on November 8, 2003 (together with the "fiduciary out" provision contained in its proposal). Aside from
the court approvals envisaged by that process, the court only became involved when it was appreciated that there were some
difficulties with the practical implementation of the process.

4 I further understand that the Ad Hoc Committee of Various Creditors (CVC) withdrew its opposition yesterday along with
its cross motion. The UCC (one assumes on some majority basis) supported the Trinity Amendments but indicated that, as a
sounding board, it wished to continue sounding that it still had concerns about aspects of corporate governance and management
incentives.

5 Thave no doubt, if adjustments in any particular area make sense between the signatories (AC and Trinity) and to the extent
that any beneficiaries are involved, that such adjustments will be made for everyone's overall benefit (everyone in the sense
of AC including all of its stakeholders including creditors, labour, management, pensioners, etc.) not only for the short term
interests but the long term interests of AC emerging from these CCAA proceedings as an ongoing viable enterprise on into the
future, well able to serve the public (both Canadian and foreign). A harmonious relationship with trust and respect flowing in all
directions amongst the stakeholders will be to everyone's long term advantage. With respect to corporate governance though,
I am able to make a more direct observation. A director, no matter who nominates that person, owes duties and obligations to
the corporation, not the nominator: see 820099 Ontario Inc. v. Harold E. Ballard Ltd. (1991), 3 B.L.R. (2d) 113 (Ont. Div. Ct.),
at 123, aff'd (1991), 3 B.L.R. (2d) 123 (Ont. Gen. Div.).

6 There was no evidence to show that the Board of AC in exercising its fiduciary duties did not properly consider on a
quantitative and qualitative basis the factors (on a pro and con basis) relating to whether Cerberus had provided a Superior
Proposal (as that was defined in section 9 of the Trinity Agreement approved earlier by this Court). Indeed there was no complaint
from Cerberus in this respect. The Board's letter to me of December 22, 2003 carefully reviewed the considerations which the
Board (with the assistance of Seabury and ML, together with the general oversight and views of the Monitor) gave in their
deliberations with their ultimate decision that the Cerberus December 10, 2003 proposal was not a Superior Proposal with the
result that the Board has selected Trinity to be the equity program sponsor in accordance with the Trinity amended deal. I
approve AC executing the Trinity amended deal and implementing same, with the recognition and proviso that there may be
further amendments/adjustments which may be entered into subject to the guidelines of my discussion above. I note in particular
that the UCC helpfully pointed out that section 7.3 still needs to be modified, and that is being worked on. The Air Canada Pilots
Association observed that there still needed to be some fine-tuning at para. 22 of its factum noting that: "These matters of the
detailed implementation of the Amended Trinity Investment Agreement can all be resolved by good faith negotiations between
Air Canada, Trinity and affected stakeholders, with the assistance and support of the Monitor"; I did not have the benefit of
any submissions in this regard (para.22) nor was any expected to either be given or taken as the parties all appreciated that this
was not to be an exercise in "nitpicking".

7  Atparagraph 71 of its 19 th report, the Monitor stated:
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71. The Monitor is of the continuing view that the Equity Solicitation Process must be completed as soon as possible.
The restructuring process and many other restructuring initiatives have been delayed by approximately two months as
a result of the continued uncertainty concerning the selection of the equity plan sponsor. The equity solicitation process
must be concluded so that the balance of the restructuring process can be completed before the expiry on April 30,
2004 of the financing commitments from each of Trinity, GECC and DB pursuant to the Standby Agreement. The
Monitor recommends that this Honourable Court approve the Company's motion seeking approval of the Amended Trinity
Investment Agreement.

8 I'would therefore approve the Trinity amendments so that AC can proceed to enter into and implement the Amended Trinity
Investment Agreement. I note that this approval is not intended to determine any rights which third parties may have.

GRA

9  As with the previous approvals, I take the requirement under the CCAA is that approval of the Court may be given where
there is consistency with the purpose and spirit of that legislation, a conclusion by the Court that as a primary consideration, the
transaction is fair and reasonable and will be beneficial to the debtor and its stakeholders generally: see Northland Properties
Ltd.,, Re (1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.), at 201. In Canadian Red Cross Society / Société Canadienne de la Croix-
Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]), Blair J. at p. 316 adopted the principles in Royal
Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.) as an appropriate guideline for determining when an agreement or
transaction should be approved during a CCAA restructuring but prior to the actual plan of reorganization being in place. In
Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]), I observed at p. 173 that in considering
what is fair and reasonable treatment, one must look at the creditors as a whole (i.e. generally) and to the objecting creditors
(specifically) and see if rights are compromised in an attempt to balance interests (and have the pain of the compromise
equitably shared) as opposed to the confiscation of rights. I think that philosophy should be applicable to the circumstances here
involving the various stakeholders. As I noted immediately above in Sammi Atlas Inc., equitable treatment is not necessarily
equal treatment.

10 The Monitor's 19 ™ report at paragraphs 20-21 indicates that:
20. The GRA provides the following benefits for Air Canada:

* The retention of a significant portion of its fleet of core aircraft, spare engines and flight simulators, which are
critical to its ongoing operations;

* The restructuring of obligations with respect to 106 of 107 Air Canada and Jazz air operating, parked and undelivered
aircraft (effective immediately for 12 GECC-managed aircraft and upon exit from CCAA for the remaining 94 GECC-
owned aircraft, except as indicated below), including lease rate reductions on 51 aircraft (of which 3 aircraft have
been returned as of the current date), cash flow relief for 29 aircraft, termination of the Applicants' obligations with
respect to 20 parked aircraft (effective immediately), the cancellation of 4 future aircraft lease commitments and the
restructuring of the overall obligations with respect to 2 aircraft. Obligations with respect to the last remaining aircraft
remain unaffected as it is management's view that this lease was already at market;

« Exit financing of approximately US$585 million (the "Exit Facility") to be provided by GECC upon the Company's
emergence from CCAA;

* Aircraft financing up to a maximum of US$950 million (the "RJ Aircraft Financing") to be provided by GECC and
to be used by Air Canada to finance the future purchase of approximately 43 regional jet aircraft; and

* The surrender of any distribution on account of any deficiency claims under the CCAA Plan with respect to GECC-
owned aircraft only, without in any way affecting GECC's right to vote on the Plan in respect of any deficiency claim.
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21. In return for these restructuring and financing commitments, the GRA provides for the following:

 Payment of all current aircraft rent by Air Canada to GECC, during the interim period until emergence from CCAA
proceedings, at contractual lease rates for GECC-owned aircraft and at revised lease rates for GECC-managed aircraft;

* The delivery of notes refinancing existing obligations to GECC in connection with 2 B747-400 cross-collateralized
leases (the "B747 Restructuring) including one note convertible into equity of the restructured Air Canada at GECC's
option;

* The delivery of stock purchase warrants (the "Warrants") for the purchase of an additional 4% of the common stock
of the Company at a strike price equal to the price paid by any equity plan sponsor; and

* The cross-collateralization of all GECC and affiliate obligations (the "Interfacility Collateralization Agreement")
on Air Canada's emergence from CCAA proceedings for a certain period of time.

The Monitor concluded at paragraph 70:

70. The Monitor notes that, if considered on their own, the lease concessions provided to Air Canada by GECC pursuant
to the GRA differ substantially from those being provided by other aircraft lessors. In addition, the Monitor notes that
GECC has benefitted from the cross collateralization on 22 aircraft pursuant to the CCAA Credit Facility and Interfacility
Collateralization Agreement, particularly as it relates to the settlement of Air Canada's obligations to GECC under the
B747 Restructuring. However, the Monitor also notes that the substantial benefits provided to Air Canada under the GRA
including the availability of US $585 million of exit financing and US$950 million of regional jet aircraft financing are
significant and critical to the Company's emergence from CCAA proceedings in an expedited manner. In the Monitor's view
the financial benefits provided to Air Canada under the GRA outweigh the costs to the Applicants' estate arising as a result
of the cross collateralization benefit provided to GECC under the CCAA Credit Facility and Interfacility Collateralization
Agreement. Accordingly, the Monitor recommends to this Honourable Court that the GRA be approved.

11 The GRA was opposed by the UCC (again apparently on some majority basis as one of its members, Cara, was indicated
as being in favour and I also understand that Lufthansa was also supportive); the UCC's position was supplemented by separate
submissions by another of its members, CIBC. I agree with the position of the UCC that the concern of the court is not with
respect to the past elements of the DIP financing by GE and the cross-collateralization of 22 aircraft that agreement provided
for. I also note the position of the UCC that it recognizes that the GRA is a package deal which cannot be cherry picked by
any stakeholder nor modified by the Court; the UCC accepts that the GRA must be either taken as a package deal or rejected.
It suggested that GE, if the court rejects the GRA as advocated by the UCC, will not abandon the field but rather it will stay
and negotiate terms which the UCC feels would be more appropriate. That may be true but I would observe that in my view the
delay and uncertainty involved would likely be devastating for AC. Would AC be able to meet the April 30, 2004 deadline for
the Trinity deal which requires that the GRA be in place? What would the effect be upon the booking public?

12 I note that the UCC complains that other creditors are not being given equal treatment. However, counsel for another
large group of aircraft lessors and financiers indicated that they had no difficulty with the GRA. Indeed, it seems to me that
GE is in a somewhat significantly different position than the other creditors given the aforesaid commitment to provide an Exit
Facility and an RJ facility. Trinity and Deutsche Bank (DB) with respect to their proposed inflow of $1 billion in equity would
be subordinate to GE; this new money (as opposed to sunk old money of the UCC and as well as that of the other creditors)
supports the GRA. I note as well although it is "past history" that GE has compromised a significant portion of its $2 billion
claim for existing commitments down to $1.4 billion, while at the same time committing to funding of large amounts for future
purposes, all at a time when the airline industry generally does not have ready access to such.

13 With respect to the two 747 LILOs (lease in, lease out), there is the concession that AC will enjoy any upside potential
in an after marketing while being shielded from any further downside. GE has also provided AC with some liquidity funding
assistance by deferring some of its charges to a latter period post emergence. Further it has been calculated that as to post filing



arrears, there will be a true up on emergence and assuming that would be March 31, 2004, it is expected that there would be
a wash as between AC and GE, with a slight "advantage" to AC if emergence were later. I pause to note here that emergence
sooner rather than later is in my view in everyone's best interests - and that everyone should focus on that and give every
reasonable assistance and cooperation.

14 With respect to the snapback rights, I note that AC would be able to eliminate same by repaying the LILO notes and
the Tranche Loans and AC would be legally permitted to eliminate this concern 180 days post emergence. I recognize that AC
would be in a much stronger functional and psychological bargaining position to obtain replacement funding post emergence
than it is now able to do while in CCAA protection proceedings. I would assume that such a project would be a financial priority
for AC post emergence and that timing should not prevent AC from starting to explore that possibility in the near future (even
before emergence). I also note that GE anticipates that the snapback rights would not likely come into play, given, I take it, its
analysis of the present and future condition of AC and its experience and expertise in the field. I take it as a side note that GE
from this observation by it will not have a quick trigger finger notwithstanding the specific elements in the definition of Events
of Default; that of course may only be commercial reality - and that could of course change, but one would think that GE would
have to be concerned about its ongoing business reputation and thus have to justify such action. Snapback rights only come
into existence upon emergence, not on the entry into the GRA.

15 I conclude that on balance the GRA is beneficial to AC and its stakeholders; in my view it is fair and reasonable and
in the best interests of AC. It will permit AC to get on with the remaining and significant steps its needs to accomplish before
it can emerge. The same goes for the Trinity deal. I therefore approve AC's entering into and implementing the GRA, subject
to the same considerations as to completing the documentation and making amendments/adjustments as I discussed above in
Trinity Amendments.

16 Orders accordingly.
Application granted.
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Rosenberg J.A.:

1 This appeal is another chapter in the continuing attempt by Stelco Inc. and four of its wholly-owned subsidiaries to emerge
from protection from their creditors under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36. The appellant, an
Informal Committee of Senior Debenture Holders who are Stelco's largest creditor, applies for leave to appeal under s. 13 of
the CCAA and if leave be granted appeals three orders made by Farley J. on October 4, 2005 in the CCAA proceedings. These
orders authorize Stelco to enter into agreements with two of its stakeholders and a finance provider. The appellant submits that
the motions judge had no jurisdiction to make these orders and that the effect of these orders is to distort or skew the CCAA4
process. A group of Stelco's equity holders support the submissions of the appellant. The various other players with a stake in
the restructuring and the court-appointed Monitor support the orders made by the motions judge.
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2 Given the urgency of the matter it is only possible to give relatively brief reasons for my conclusion that while leave to
appeal should be granted, the appeal should be dismissed.

The Facts

3 Stelco Inc. and the four wholly-owned subsidiaries obtained protection from their creditors under the CCAA on January
29, 1994. Thus, the CCAA process has been going on for over twenty months, longer than anyone expected. Farley J. has been
managing the process throughout. The initial order made under s. 11of the CCAA gives Stelco sole and exclusive authority to
propose and file a plan of arrangement with its creditors. To date, attempts to restructure have been unsuccessful. In particular,
a plan put forward by the Senior Debt Holders failed.

4 While there have no doubt been many obstacles to a successful restructuring, the paramount problem appears to be that
stakeholders, the Ontario government and Stelco's unions, who do not have a formal veto (i.e. they do not have a right to vote to
approve any plan of arrangement and reorganization) have what the parties have referred to as a functional veto. It is unnecessary
to set out the reasons for these functional vetoes. Suffice it to say, as did the Monitor in its Thirty-Eighth Report, that each of
these stakeholders is "capable of exercising sufficient leverage against Stelco and other stakeholders such that no restructuring
could be completed without that stakeholder's support".

5 In an attempt to successfully emerge from CCAA protection with a plan of arrangement, the Stelco board of directors has
negotiated with two of these stakeholders and with a finance provider and has reached three agreements: an agreement with the
provincial government (the Ontario Agreement), an agreement with The United Steelworkers International and Local 8782 (the
USW Agreement), and an agreement with Tricap Management Limited (the Tricap Agreement). Those agreements are intrinsic
to the success of the Plan of Arrangement that Stelco proposes. However, the debt holders including this appellant have the
ultimate veto. They alone will vote on whether to approve Stelco's Plan. The vote of the affected debt holders is scheduled
for November 15, 2005.

6  The three agreements have terms to which the appellant objects. For example, the Tricap Agreement contemplates a break
fee of up to $10.75 million depending on the circumstances. Tricap will be entitled to a break fee if the Plan fails to obtain the
requisite approvals or if Tricap terminates its obligations to provide financing as a result of the Plan being amended without
Tricap's approval. Half of the break fee becomes payable if the Plan is voted down by the creditors. Another example is found
in the Ontario Agreement, which provides that the order sanctioning the Final Plan shall name the members of Stelco's board of
directors and such members must be acceptable to the province. Consistent with the Order of March 30, 2005 and as required
by the terms of the agreements themselves, Stelco sought court authorization to enter into the three agreements. We were told
that, in any event, it is common practice to seek court approval of agreements of this importance. The appellant submits that
the motions judge had no jurisdiction to make these orders.

7  There are a number of other facts that form part of the context for understanding the issues raised by this appeal. First, on
July 18, 2005, the motions judge extended the stay of proceedings until September 9, 2005 and warned the stakeholders that
this was a "real and functional deadline". While that date has been extended because Stelco was making progress in its talks
with the stakeholders, the urgency of the situation cannot be underestimated. Something will have to happen to either break
the impasse or terminate the CCAA process.

8 Second, on October 4, 2005, the motions judge made several orders, not just the orders to authorize Stelco to enter into
the three agreements to which the appellant objects. In particular, the motions judge extended the stay to December and made

an order convening the creditors meeting on November 15 h o approve the Stelco Plan. The appellant does not object to the
orders extending the stay or convening the meeting to vote on the Plan.

9  Third, the appellant has not sought permission to prepare and file its own plan of arrangement. At present, the Stelco Board's
Plan is the only plan on the table and as the motions judge observed, "one must realistically appreciate that a rival financing



arrangement at this stage, starting from essentially a standing start, would take considerable time for due diligence and there is
no assurance that the conditions will be any less onerous than those extracted by Tricap".

10 Fourth, in his orders authorizing Stelco to enter into these agreements, the motions judge made it clear that these
authorizations, "are not a sanction of the terms of the plan ... and do not prohibit Stelco from continuing discussions in respect
of the Plan with the Affected Creditors".

11 Fifth, the independent Monitor has reviewed the Agreements and the Plan and supports Stelco's position.

12 Finally, and importantly, the Senior Debenture Holders that make up the appellant have said unequivocally that they will
not approve the Plan. The motions judge recognized this in his reasons:

The Bondholder group has indicated that it is firmly opposed to the plan as presently constituted. That group also notes
that more than half of the creditors by $ value have advised the Monitor that they are opposed to the plan as presently
constituted. ... The present plan may be adjusted (with the blessing of others concerned) to the extent that it, in a revised
form, is palatable to the creditors (assuming that they do not have a massive change of heart as to the presently proposed
plan).

Leave to Appeal

13 The parties agree on the test for granting leave to appeal under s. 13 of the CCAA4. The moving party must show the
following:

(a) the point on appeal is of significance to the practice;

(b) the point is of significance to the action;

(c) the appeal is prima facie meritorious; and

(d) the appeal will not unduly hinder the progress of the action.

14  In my view, the appellant has met this test. The point raised is a novel and important one. It concerns the jurisdiction of
the supervising judge to make orders that do not merely preserve the status quo but authorize key elements of the proposed plan
of arrangement. The point is of obvious significance in this action. If the motions judge's approvals were to be set aside, it is
doubtful that the Plan could proceed. On the other hand, the appellant submits that the orders have created a coercive and unfair
environment and that the Plan is doomed to fail. It was therefore wrong to authorize Stelco to enter into agreements, especially
the Tricap Agreement, that could further deplete the estate. The appeal is prima facie meritorious. The matter appears to be one
of first impression. It certainly cannot be said that the appeal is frivolous. Finally, the appeal will not unduly hinder the progress
of the action. Because of the speed with which this court is able to deal with the case, the appeal will not unduly interfere with

the continuing negotiations prior to the November 15 th meeting.
15  For these reasons, I would grant leave to appeal.

Analysis

Jurisdiction generally

16 The thrust of the appellant's submissions is that while the judge supervising a CCAA process has jurisdiction to make
orders that preserve the status quo, the judge has no jurisdiction to make an order that, in effect, entrenches elements of the
proposed Plan. Rather, the approval of the Plan is a matter solely for the business judgement of the creditors. The appellant
submits that the orders made by the motions judge are not authorized by the statute or under the court's inherent jurisdiction
and are in fact inconsistent with the scheme and objects of the CCAA. They submit that the orders made in this case have the
effect of substituting the court's judgment for that of the debt holders who, under s. 6, have exclusive jurisdiction to approve



the plan. Under s. 6, it is only after a majority in number representing two-thirds in value of the creditors vote to approve the
plan that the court has a role in deciding whether to sanction the plan.

17 Underlying this argument is a concern on the part of the creditors that the orders are coercive, designed to force the
creditors to approve a plan, a plan in which they have had no input and of which they disapprove.

18  In my view, the motions judge had jurisdiction to make the orders he did authorizing Stelco to enter into the agreements.
Section 11 of the CCAA provides a broad jurisdiction to impose terms and conditions on the granting of the stay. In my view, s.
11(4) includes the power to vary the stay and allow the company to enter into agreements to facilitate the restructuring, provided
that the creditors have the final decision under s. 6 whether or not to approve the Plan. The court's jurisdiction is not limited to
preserving the status quo. The point of the CCAA process is not simply to preserve the status quo but to facilitate restructuring so
that the company can successfully emerge from the process. This point was made by Gibbs J.A. in Hongkong Bank of Canada
v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.) at para. 10:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an insolvent debtor
company and its creditors to the end that the company is able to continue in business. It is available to any company
incorporated in Canada with assets or business activities in Canada that is not a bank, a railway company, a telegraph
company, an insurance company, a trust company, or a loan company. When a company has recourse to the C.C.A.A. the
court is called upon to play a kind of supervisory role to preserve the status quo and to move the process along to the point
where a compromise or arrangement is approved or it is evident that the attempt is doomed to failure. Obviously time is
critical. Equally obviously, if the attempt at compromise or arrangement is to have any prospect of success there must be
a means of holding the creditors at bay, hence the powers vested in the court under s. 11. [Emphasis added.]

19  In my view, provided the orders do not usurp the right of the creditors to decide whether to approve the Plan the motions
judge had the necessary jurisdiction to make them. The orders made in this case do not usurp the s. 6 rights of the creditors and
do not unduly interfere with the business judgement of the creditors. The orders move the process along to the point where the
creditors are free to exercise their rights at the creditors' meeting.

20  The argument that the orders are coercive and therefore unreasonably interfere with the rights of the creditors turns largely
on the potential $10.75 million break fee that may become payable to Tricap. However, the motions judge has found as a fact
that the break fee is reasonable. As counsel for Ontario points out, this necessarily entails a finding that the break fee is not
coercive even if it could to some extent deplete Stelco's assets.

21 Further, the motions judge both in his reasons and in his orders made it clear that he was not purporting to sanction the
Plan. As he said in his reasons, "I wish to be absolutely clear that I am not ruling on or considering in any way the fairness of

the plan as presented". The creditors will have the ultimate say on November 15 h \Whether this plan will be approved.
Doomed to fail

22 The appellant submits that the motions judge had no jurisdiction to approve orders that would facilitate a Plan that is
doomed to fail. The authorities indicate that a court should not approve a process that will lead to a plan that is doomed to fail.
The appellant says that it has made it as clear as possible that it does not accept the proposed Plan and will vote against it.
In Inducon Development Corp., Re (1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), at 310 Farley J. said that, "It is of course, ...
fruitless to proceed with a plan that is doomed to failure at a further stage."

23 However, it is important to take into account the dynamics of the situation. In fact, it is the appellant's position that nothing
will happen until a vote on a Plan is imminent or a proposal from Stelco is voted down; only then will Stelco enter into realistic
negotiations with its creditors. It is apparent that the motions judge is of the view that the Plan is not doomed to fail; he would
not have approved steps to continue the process if he thought it was. As Austin J. said in Bargain Harold's Discount Ltd. v.
Paribas Bank of Canada (1992), 7 O.R. (3d) 362 (Ont. Gen. Div.), at 369:
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The jurisprudence is clear that if it is obvious that no plan will be found acceptable to the required percentages of creditors,
then the application should be refused. The fact that Paribas, the Royal Bank and K Mart now say there is no plan that
they would approve, does not put an end to the inquiry. All affected constituencies must be considered, including secured,
preferred and unsecured creditors, employees, landlords, shareholders, and the public generally.... [Emphasis added.]

24 It must be a matter of judgment for the supervising judge to determine whether the Plan is doomed to fail. This Plan is
supported by the other stakeholders and the independent Monitor. It is a product of the business judgment of the Stelco board
as a way out of the CCAA process. It was open to the motions judge to conclude that the plan was not doomed to fail and that
the process should continue. Despite its opposition to the Plan, the appellant's position inherently concedes the possibility of
success, otherwise these creditors would have opposed the extension of the stay, opposed the order setting a date for approval
of the plan and sought to terminate the CCAA proceedings.

25  The motions judge said this in his reasons:

It seems to me that Stelco as an ongoing enterprise is getting a little shop worn/shopped worn. It would not be helpful to
once again start a new general process to find the ideal situation [sic solution?]; rather the urgency of the situation requires
that a reasonable solution be found.

He went on to state that in the month before the vote there "will be considerable discussion and negotiation as to the plan which
will in fact be put to the vote" and that the present Plan may be adjusted. He urged the stakeholders and Stelco to "deal with this
question in a positive way" and that "it is better to move forward than backwards, especially where progress is required". It is
obvious that the motions judge has brought his judgment to bear and decided that the Plan or some version of it is not doomed
to fail. I can see no basis for second-guessing the motions judge on that issue.

26 1 should comment on a submission made by the appellant that no deference should be paid to the business judgment of
the Stelco board. The appellant submits that the board is entitled to deference for most of the decisions made in the day-to-day
operations during the CCAA process except whether a restructuring should proceed or a plan of arrangement should proceed.
The appellant submits that those latter decisions are solely the prerogative of the creditors by reason of s. 6. While there is
no question that the ultimate decision is for the creditors, the board of directors plays an important role in the restructuring
process. Blair J.A. made this clear in an earlier appeal to this court concerning Stelco reported at (2005), 75 O.R. (3d) 5 (Ont.
C.A)) at para. 44:

What the court does under s. 11 is to establish the boundaries of the playing field and act as a referee in the process. The
company's role in the restructuring, and that of its stakeholders, is to work out a plan or compromise that a sufficient
percentage of creditors will accept and the court will approve and sanction. The corporate activities that take place in the
course of the workout are governed by the legislation and legal principles that normally apply to such activities. In the
course of acting as referee, the court has great leeway, as Farley J. observed in Lehndorff, supra, at para. 5, "to make order([s]
so as to effectively maintain the stafus quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement which will be to the benefit of both the company and its creditors".
But the s. 11 discretion is not open-ended and unfettered. Its exercise must be guided by the scheme and object of the Act
and by the legal principles that govern corporate law issues. Moreover, the court is not entitled to usurp the role of the
directors and management in conducting what are in substance the company's restructuring efforts. [Emphasis added.]

27 The approvals given by the motions judge in this case are consistent with these principles. Those orders allow the
company's restructuring efforts to move forward.

28  The position of the appellant also fails to give any weight to the broad range of interests in play in a CCAA process. Again
to quote Blair J.A. in the earlier Stelco case at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while it holds its
creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to emerge and continue
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as a viable economic entity, thus benefiting society and the company in the long run, along with the company's creditors,
shareholders, employees and other stakeholders. The s. 11 discretion is the engine that drives this broad and flexible
statutory scheme, and that for the most part supplants the need to resort to inherent jurisdiction. [Emphasis added.]

29  For these reasons, I would not give effect to the submissions of the appellant.
Submissions of the equity holders

30 The equity holders support the position of the appellant. They point out that the Stelco CCA4 situation is somewhat
unique. While Stelco entered the process in dire straits, since then almost unprecedented worldwide prices for steel have boosted
Stelco's fortunes. In an endorsement of February 28, 2005 [2005 CarswellOnt 743 (Ont. S.C.J. [Commercial List])], the motions
judge recognized this unusual state of affairs:

In most restructurings, on emergence the original shareholder equity, if it has not been legally "evaporated" because
the insolvent corporations was so for under water, is very substantially diminished. For example, the old shares may be
converted into new emergent shares at a rate of 100 to 1; 1,000 to 1; or even 12,000 to 1. ... Stelco is one of those rare
situations in which a change of external circumstances ... may result in the original equity having a more substantial
"recovery" on emergence than outline above.

31  The equity holders point out that while an earlier plan would have allowed the shareholders to benefit from the continued
and anticipated growth in the Stelco equity, the present plan does not include any provision for the existing shareholders. I agree
with counsel for Stelco that these arguments are premature. They raise issues for the supervising judge if and when he is called
upon to exercise his discretion under s. 6 to sanction the Plan of arrangement.

Disposition

32 Accordingly, I would dismiss the appeal. On behalf of the court, I wish to thank all counsel for their very helpful written
and oral submissions that made it possible to deal with this appeal expeditiously.

Laskin J.A.:
I agree.
LaForme J.A.:

I agree.
Appeal dismissed.
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The judgment of the Court was delivered by Gibbs J.A.:

1 The sole issue on this appeal is whether a stay order made by a chambers Judge under s. 11 of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, is a bar to realization by the Hongkong Bank of Canada (the "bank") on security granted
to it under s. 178 of the Bank Act, R.S.C. 1985, c. B-1.

2 The facts relevant to resolution of the issue are not in dispute. The respondent Chef Ready Foods Ltd. ("Chef Ready") is in
the business of manufacturing and wholesaling fresh and frozen pizza products. The appellant bank provided credit and other
banking services to Chef Ready. As part of the security for its indebtedness Chef Ready executed the appropriate documentation
and filed the appropriate notices under s. 178 of the Bank Act. Accordingly, the bank holds what is commonly referred to as
"section 178 security."

3 Chef Ready encountered financial difficulties. On August 22, 1990, following upon some fruitless negotiations, the bank,
through its solicitors, demanded payment from Chef Ready. The debt then stood at $365,318.69 with interest accruing thereafter
at $150.43 per day. Chef Ready did not pay.

4 On August 27, 1990, the bank commenced proceedings upon debenture security which it held and upon guarantees by
the principals of Chef Ready. Also on August 27, 1990, the bank appointed an agent under a general assignment of book debts
which it held, with instructions to the agent to realize upon the accounts. In the meantime, on August 23, 1990, so as to qualify
under the Companies' Creditors Arrangement Act (the "C.C.A.A."), Chef Ready had granted a trust deed to a trustee and issued
an unsecured $50 bond. On August 28, 1990, the day after the bank commenced its debenture and guarantee proceedings, Chef
Ready filed a petition seeking various forms of relief under the C.C.A.A. On the same day Chef Ready filed an application, ex
parte, as they were entitled to do under the C.C.A.A., for an order to be issued that day granting the relief claimed in the petition.

5 The application was heard in chambers in the afternoon of August 28, 1990 and the following day. The bank learned
"on the grapevine" of the application and appeared on the hearing and was given standing to make submissions. It also filed
affidavit evidence which appears to have been taken into account by the chambers Judge. The affidavit evidence had appended
to it, inter alia, the s. 178 security documentation. On August 30, 1990, the chambers Judge granted the order and delivered
oral reasons at the end of which he said:



6

I therefore conclude that the Companies' Creditors Arrangement Act is an overriding statute which gives the court power
to stay all proceedings including the right of the bank to collect the accounts receivable.

The reasons refer specifically to the accounts receivable because the bank was then poised ready to take possession of

those accounts and collect the amounts owing. Its right to do so arose under the general assignment of book debts and under

cl. 4 of the s. 178 security instrument:

7

4. If the Customer shall sell the property or any part thereof, the proceeds of any such sale, including cash, bills, notes,
evidence of title, and securities, and the indebtedness of any purchaser in connection with such sales shall be the property
of the Bank to be forthwith paid or transferred to the Bank, and until so paid or transferred to be held by the Customer
on behalf of and in trust for the Bank. Execution by the Customer and acceptance by the Bank of an assignment of book
debts shall be deemed to be in furtherance of this declaration and not an acknowledgement by the Bank of any right or
title on the part of the Customer to such book debts.

The formal order made by the chambers Judge contains a paragraph which stays realization upon or otherwise dealing

with any securing on "the undertaking, property and assets" of Chef Ready:

THIS COURT FURTHER ORDERS THAT all proceedings taken or that might be taken by any of the Petitioners' creditors
or any other person, firm or corporation under the Bankruptcy Act (Canada) or the Winding-up Act (Canada) shall be
stayed until further Order of this Court upon 2 days notice to the Petitioners and that further proceedings in any action,
suit or proceeding commenced by any person, firm or corporation against any of the Petitioners be stayed until the further
Order of this Court upon 2 days notice to the Petitioners, that no action, suit or other proceeding may be proceeded with
or commenced against any of the Petitioners by any person, firm or corporation except with leave of this Court upon 2
days notice to the Petitioners and subject to such terms as this Court may impose and that the right of any person, firm or
corporation to realize upon or otherwise deal with any property, right or security held by that person, firm or corporation
on the undertaking, property and assets of the Petitioners be and the same is postponed.

[Emphasis added.]

8

The jurisdiction in the Court to make such a stay order is found in s. 11 of the C.C.A.A.:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act, whenever an application has been made under
this Act in respect of any company, the court, on the application of any person interested in the matter, may, on notice to
any other person or without notice as it may see fit,

(a) make an order staying, until such time as the court may prescribe or until any further order, all proceedings taken or
that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them;

(b) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court sees fit; and

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the company
except with the leave of the court and subject to such terms as the court imposes.

9 The question of whether a step, not involving any court or litigation process, taken to realize upon the accounts receivable is

a "suit, action or other proceeding ... against the company" is not before the Court on this appeal. The bank does not put its case

forward on that footing. Its contention is more general in nature. It is that s. 178 security is beyond the reach of the C.C.A.A_;

put another way, that whatever the scope of the C.C.A.A., it does not go so far as to impede or qualify, or give jurisdiction to

make orders which will impede or qualify, the rights of realization of a holder of s. 178 security. Consistent with that position,

by way of relief on the appeal the bank asks only that the stay order be varied to free up the s. 178 security:

(Nature of Order Sought)



An order that the appeal of the Appellant be allowed and an order be made the Order of the Judge in the Court below be
set aside insofar as it restrains the Appellant from exercising its rights under its section 178 security ...

10 The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an insolvent debtor
company and its creditors to the end that the company is able to continue in business. It is available to any company incorporated
in Canada with assets or business activities in Canada that is not a bank, a railway company, a telegraph company, an insurance
company, a trust company, or a loan company. When a company has recourse to the C.C.A.A., the Court is called upon to
play a kind of supervisory role to preserve the status quo and to move the process along to the point where a compromise or
arrangement is approved or it is evident that the attempt is doomed to failure. Obviously time is critical. Equally obviously, if
the attempt at compromise or arrangement is to have any prospect of success, there must be a means of holding the creditors
at bay, hence the powers vested in the Court under s. 11.

11 There is nothing in the C.C.A.A. which exempts any creditors of a debtor company from its provisions. The all-
encompassing scope of the Act qua creditors is even underscored by s. 8, which negates any contracting out provisions in a
security instrument. And Chef Ready emphasizes the obvious, that if it had been intended that s. 178 security or the holders
of's. 178 security be exempt from the C.C.A.A. it would have been a simple matter to say so. But that does not dispose of the
issue. There is the Bank Act to consider.

12 There is nothing in the Loans and Security division of the Bank Act either, where s. 178 is found, which specifically
excludes direct or indirect impact by the C.C.A.A. Nonetheless, the bank's position, in essence, is that there is a notional cordon
sanitaire around s. 178 and other sections associated with it such that neither the C.C.A.A. nor orders made under it can penetrate.
In support of its position, the bank relies heavily upon the recent unanimous judgment of the Supreme Court of Canada in Bank
of Montreal v. Hall, [1990] 1 S.C.R. 121,[1990] 2 W.W.R. 193,46 B.L.R. 161, 9 P.P.S.A.C. 177, 65 D.L.R. (4th) 361, 104 N.R.
110, 82 Sask. R. 120, and to a lesser degree upon an earlier unanimous Supreme Court of Canada judgment in Flintoft v. Royal
Bank, [1964] S.C.R. 631, 7 C.B.R. (N.S.) 78,49 W.W.R. 301, 47 D.L.R. (2d) 141.

13 The principal issue in Hall was whether ss. 19 to 36 of the Saskatchewan Limitation of Civil Rights Act, R.S.S. 1978,
c. L-16 applied to a security taken under ss. 178 and 179 of the Bank Act. The Court held that it was beyond the competence
of the Saskatchewan Legislature "to superadd conditions governing realization over and above those found within the confines
of the Bank Act" (p. 154 [S.C.R.]). In the course of arriving at its decision, the Court considered the property interest acquired
by a bank under s. 178 security, the legislative history leading up to the present ss. 178 and 179, the purposes intended to be
achieved by the legislation, and the rights of a bank holding s. 178 security. All of those considerations have application to the
issue here, and the judgment merits reading in full to appreciate the relevance of all of its parts. However, a few extracts will
serve to illustrate the bank's reliance:

14 Page 134:

... a bank taking security under section 178 effectively acquires legal title to the borrower's interest in the present and after-
acquired property assigned to it by the borrower ...

15  Pages 139-140:

... the Parliament of Canada has enacted these sections not so much for the benefit of banks as for the benefit of
manufacturers.

These sections of the Bank Act have become an integral part of bank lending activities and are a means of providing support
in many fields of endeavour to an extent which otherwise would not be practical from the standpoint of prudent banking ...

16  Page 143:
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... The bank obtains and may assert its right to the goods and their proceeds against the world, except as only Parliament
itself may reduce or modify these rights.

17  Pages 143-144:
the rights, duties and obligations of creditor and debtor are to be determined solely by reference to the Bank Act.
18  Page 152:

The essence of that regime [ss. 178 and 179], it hardly needs repeating, is to assign to the bank, on the taking out of the
security, right and title to the goods in question, and to confer, on default of the debtor, an immediate right to seize and
sell those goods.

19  Page 154:

[I]t was Parliament's manifest legislative purpose that the sole realization scheme applicable to the s. 178 security interest
be that contained in the Bank Act itself.

20  Page 155:

Parliament, under its power to regulate banking, has enacted a complete code that at once defines and provides for the
realization of a security interest.

21  Itis the insular theme which runs through these propositions that the bank seizes upon to support its claim for immunity.
But, it must be asked, in what respect does the preservation of the status quo qua creditors under the C.C.A.A. for a temporary
period infringe upon the rights of the bank under ss. 178 and 1797 It does not detract from the bank's title; it does not distort
the mechanics of realization of the security in the sense of the steps to be taken; it does not prevent immediate crystallization of
the right to seize and sell; it does not breach the "complete code." All that it does is postpone the exercise of the right to seize
and sell. And here the bank had already allowed at least 5 days to expire between the accrual of the right and the taking of a
step to exercise. It follows from this analysis that there is no apparent bar in the Bank Act to the application of the C.C.A.A.
to s. 178 security and the bank's rights in respect of it.

22 Having regard to the broad public policy objectives of the C.C.A.A., there is good reason why s. 178 security should not
be excluded from its provisions. The C.C.A.A. was enacted by Parliament in 1933 when the nation and the world were in the
grip of an economic depression. When a company became insolvent, liquidation followed because that was the consequence of
the only insolvency legislation which then existed — the Bankruptcy Act, R.S.C. 1927, c. 11, and the Winding-up Act, R.S.C.
1927, c. 213. Almost inevitably, liquidation destroyed the shareholders' investment, yielded little by way of recovery to the
creditors, and exacerbated the social evil of devastating levels of unemployment. The government of the day sought, through
the C.C.A.A., to create a regime whereby the principals of the company and the creditors could be brought together under the
supervision of the court to attempt a reorganization or compromise or arrangement under which the company could continue in
business. These excerpts from an article by Stanley E. Edwards (1947) 25 Can. Bar Rev. 587, entitled "Reorganizations Under
the Companies' Creditors Arrangement Act," explain very well the historic and continuing purposes of the Act (p. 592):

It is important in applying the C.C.A.A. to keep in mind its purpose and several fundamental principles which may serve
to accomplish that purpose. Its object, as one Ontario judge has stated in a number of cases, is to keep a company going
despite insolvency. Hon. C.H. Cahan when he introduced the bill into the House of Commons indicated that it was designed
to permit a corporation, through reorganization, to continue its business, and thereby to prevent its organization being
disrupted and its goodwill lost. It may be that the main value of the assets of a company is derived from their being fitted
together into one system and that individually they are worth little. The trade connections associated with the system
and held by the manage ment may also be valuable. In the case of a large company it is probable that no buyer can be
found who would be able and willing to buy the enterprise as a whole and pay its going concern value. The alternative



to reorganization then is often a sale of the property piecemeal for an amount which would yield little satisfaction to the
creditors and none at all to the shareholders.

23 Page 590:

There are a number of conditions and tendencies in this country which underline the importance of this statute. There has
been over the last few years a rapid and continuous growth of industry, primarily manufacturing. The tendency here, as
in other expanding private enterprise countries, is for the average size of corporations to increase faster than the number
of them, and for much of the new wealth to be concentrated in the hands of existing companies or their successors. The
results of permitting dissolutions of companies without giving the parties an adequate opportunity to reorganize them
would therefore likely be more serious in the future than they have been in the past.

Because of the country's relatively small population, however, Canadian industry is and will probably continue to be very
much dependent on world markets and consequently vulnerable to world depressions. If there should be such a depression
it will become particularly important that an adequate reorganization procedure should be in existence, so that the Canadian
economy will not be permanently injured by discontinuance of its industries, so that whatever going concern value the
insolvent companies have will not be lost through dismemberment and sale of their assets, so that their employees will not
be thrown out of work, and so that large numbers of investors will not be deprived of their claims and their opportunity to
share in the fruits of the future activities of the corporations. While we hope that the dismal prospect will not materialize,
it is nevertheless a possibility which must be recognized. But whether it does or not, the growing importance of large
companies in Canada will make it important that adequate provision be made for reorganization of insolvent corporations.

24 Ttis apparent from these excerpts and from the wording of the statute that, in contrast with ss. 178 and 179 of the Bank Act,
which are preoccupied with the competing rights and duties of the borrower and the lender, the C.C.A.A. serves the interests
of a broad con stituency of investors, creditors and employees. If a bank's rights in respect of s. 178 security are accorded a
unique status which renders those rights immune from the provisions of the C.C.A.A., the protection afforded that constituency
for any company which has granted s. 178 security will be largely illusory. It will be illusory because almost inevitably the
realization by the bank on its security will destroy the company as a going concern. Here, for example, if the bank signifies
and collects the accounts receivable, Chef Ready will be deprived of working capital. Collapse and liquidation must necessarily
follow. The lesson will be that where s. 178 security is present a single creditor can frustrate the public policy objectives of the
C.C.A.A. There will be two classes of debtor companies: those for whom there are prospects for recovery under the C.C.A.A.;
and those for whom the C.C.A.A. may be irrelevant dependent upon the whim of the s. 178 security holder. Given the economic
circumstances which prevailed when the C.C.A.A. was enacted, it is difficult to imagine that the legislators of the day intended
that result to follow.

25 In the exercise of their functions under the C.C.A.A. Canadian courts have shown themselves partial to a standard of
liberal construction which will further the policy objectives. See such cases as Meridian Developments Inc. v. Toronto-Dominion
Bank; Meridian Developments Inc. v. Nu-West Ltd., 52 C.B.R. (N.S.) 109, [1984] 5 W.W.R. 215, 32 Alta. L.R. (2d) 150, 53
A.R. 39 (Q.B.); Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 73 C.B.R. (N.S.) 195, 34 B.C.L.R. (2d)
122, [1989] 3 W.W.R. 363 (C.A.); Re Feifer and Frame Manufacturing Corp., [1947] Que. K.B. 348, 28 C.B.R. 124 (C.A.);
Wynden Canada Inc. v. Gaz Métropolitain Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.); and Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd., 72 C.B.R. (N.S.) 20, [1989] 2 W.W.R. 566, 64 Alta. L.R. (2d) 149 (Q.B.). The trend demonstrated
by these cases is entirely consistent with the object and purpose of the C.C.A.A.

26 The trend which emerges from this sampling will be given effect here by holding that where the word "security" occurs
in the C.C.A.A., it includes s. 178 security and, where the word creditor occurs, it includes a bank holding s. 178 security. To
the extent that there may be conflict between the two statutes, therefore, the broad scope of the C.C.A.A. prevails.

27  For these reasons the disposition by the chambers Judge of the application made by Chef Ready will be upheld. It follows
that the appeal is dismissed.
Appeal dismissed.
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Martland J. (dissenting) (Ritchie, Beetz and Estey JJ. concurring):

1 This appeal is from a judgment of the Appeal Division of the Supreme Court of Nova Scotia [38 N.S.R. (2d) 633, 52
C.C.C.(2d) 161, 110 D.L.R. (3d) 289, 69 A.P.R. 633]. The facts which gave rise to the case are not in dispute.

2 The appellant, Ernest Harold Grainger, is chief clerk of the Provincial Magistrate's Court at Halifax and is also a justice of
the peace. The respondent is a television journalist employed by the Canadian Broadcasting Corporation who, at the material
time, was researching a story on political patronage and fund raising. He asked the appellant, Grainger, to show him certain
search warrants and supporting material and was refused on the ground that such material was not available for inspection by
the general public.

3 Therespondent gave notice to the appellants of an intended application in the Supreme Court of Nova Scotia, Trial Division,
for "an Order in the nature of mandamus and/or a declaratory judgment to the effect that the search warrants and Informations
relating thereto issued pursuant to section 443 of the Criminal Code of Canada or other related or similar statutes are a matter
of public record and may be inspected by a member of the public upon reasonable request".

4  The application was heard by Richard J. [reported 37 N.S.R. (2d) 199 at 207, 67 A.P.R. 199] who ordered that the respondent
"is entitled to a declaration to the effect that search warrants which have been executed upon and which are in the custody and
control of a Justice of the Peace or a court official are court records and are available for examination by members of the general
public". It will be noted that this order was limited to search warrants which had been executed.

5 The appellants appealed unsuccessfully to the Appeal Division. The judgment dismissing the appeal contained the following
declaration:
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IT IS DECLARED that a member of the public is entitled to inspect informations upon which search warrants have been
issued pursuant to section 443 of the Criminal Code of Canada.

6  This declaration was broader in its scope than that made by Richard J. in that it was not limited to search warrants which had
been executed. The basis for the court's decision is set forth in the following paragraph of the reasons for judgment [at p. 655]:

In my opinion any member of the public does have a right to inspect informations upon which search warrants are based,
pursuant to s. 443 of the Criminal Code, since the issue of the search warrant is a judicial act performed in open court by a
justice of the peace. The public would be entitled to be present on that occasion and to hear the contents of the information
presented to the justice when he is requested to exercise his discretion in the granting of the warrant. The information has
become part of the record of the court as revealed at a public hearing and must be available for inspection by members
of the public.

7  Subsection (1) of s. 443 of the Criminal Code, R.S.C. 1970, c. C-34 provides:

443.(1) A justice who is satisfied by information upon oath in Form 1, that there is reasonable ground to believe that there
is in a building, receptacle or place

(a) anything upon or in respect of which any offence against this Act has been or is suspected to have been committed,

(b) anything that there is reasonable ground to believe will afford evidence with respect to the commission of an
offence against this Act, or

(c) anything that there is reasonable ground to believe is intended to be used for the purpose of committing any offence
against the person for which a person may be arrested without warrant,

may at any time issue a warrant under his hand authorizing a person named therein or a peace officer to search the building,
receptacle or place for any such thing, and to seize and carry it before the justice who issued the warrant or some other
justice for the same territorial division to be dealt with by him according to law.

8 Section 446 of the Criminal Code provides that anything seized under a search warrant issued pursuant to s. 443 and
brought before a justice shall be detained by him or he may order that it be detained until the conclusion of any investigation
or until required to be produced for the purpose of a preliminary inquiry or trial.

9  Subsection (5) of s. 446 provides:

(5) Where anything is detained under subsection (1), a judge of a superior court of criminal jurisdiction or of a court of
criminal jurisdiction may, on summary application on behalf of a person who has an interest in what is detained, after
three clear days notice to the Attorney General, order that the person by or on whose behalf the application is made be
permitted to examine anything so detained.

10 The appellants, by leave of this court, have appealed from the judgments of the Appeal Division. The two issues stated
by the appellants are as follows:

(i) Are search warrants issued pursuant to Section 443 of the Criminal Code issued in open court and are they and the
informations pertaining thereto consequently documents open for public inspection,

(i1) Whether there is otherwise a general right to inspect search warrants and the informations pertaining thereto.

11 With respect to the first issue, I am in agreement with my brother Dickson, for the reasons which he has given, that
the broad declaration made by the Appeal Division cannot be sustained. That being so, the respondent cannot assert a right to
examine the search warrants and the related informations on the basis that the issuance of the search warrants was a judicial
act in open court with a right for the public to be present.



12 That brings us to the second issue defined by the appellants as to whether there is a general right to inspect search
warrants and the informations pertaining thereto. This was the real basis of the submission of the respondent who did not seek to
sustain the position taken by the Appeal Division. His position is that search warrants issued under s. 443 and the informations
pertaining thereto are court documents which are open to general public inspection.

13 The respondent relies upon an ancient English statute enacted in 1372, 46 Edw. III. An English translation of this Act,
which was enacted in law French, appears in a note at the end of the judgment of the Court of King's Bench in Caddy v. Barlow
(1827), 1 Man. & Ry. 275 at 279. I will quote that part of the note which includes the statutory provision:

It appears that originally all judicial records of the King's Courts were open to the public without restraint, and were
preserved for that purpose. Lord Coke, in his preface to 3 Co. Rep. 3, speaking on this subject says, 'these records, for that
they contain great and hidden treasure, are faithfully and safely kept, (as they well deserve), in the king's treasury. Any
yet not so kept but that any subject may for his necessary use and benefit have access thereunto; which was the ancient
law of England, and so is declared by an Act of Parliament in 46 Edw. 3, in these words: — Also the Commons pray, that,
whereas records, and whatsoever is in the King's Court, ought of reason to remain there, for perpetual evidence and aid
of all parties thereto, and of all those whom in any manner they reach, when they have need; and yet of late they refuse,
in the Court of our said Lord, to make search or exemplification of any thing which can fall in evidence against the King,
or in his disadvantage. May it please (you) to ordain by statute, that search and exemplification be made for all persons
(fait as touts gentz) of whatever record touches them in any manner, as well as that which falls against the King as other
persons. Le Roy le voet.

14 The respondent cites this legislation in support of the proposition that a member of the public has access to all judicial
records. However, the provisions of the statute did not go that far. It referred to "whatever record touches them in any manner".
I take this as meaning that to obtain the benefit of the statute the person had to show that the document sought to be searched
in some way affected his interests.

15  This view is supported by the portion of the footnote which precedes the quotation of the statute. Lord Coke states that
any subject may have access to the records "for his necessary use and benefit".

16 The case of Caddy v. Barlow itself related to the admissibility, in an action for malicious prosecution, of a copy of an
indictment against the plaintiff which had been granted to her brother, the co-accused.

17  The respondent refers to the judgment of the Court of Appeal for Ontario in A.G. v. Scully (1902), 4 O.L.R. 394, 6 C.C.C.
167, leave to appeal refused 33 S.C.R. 16, 6 C.C.C. 381 in which reference is made to Caddy v. Barlow and to the English
statute. That case dealt with an application made to the clerk of the peace for a copy of the indictment in a criminal charge of
theft against the applicant who had been acquitted. He obviously had an interest in obtaining the document.

18  The Appeal Division in the present case which, as previously noted, based its decision to permit the examination of the
search warrants and informations upon its conclusion that these documents were produced at a judicial hearing in open court,
did deal with the assertion of a general right to examine court documents in the following passage in its reasons [at p. 655]:

In my opinion at common law courts have always exercised control over their process in open court and access to the
records. Although the public have a right to any information they may glean from attendance at a public hearing of a
process in open court, and to those parts of the record that are part of the public presentation of the judicial proceeding
in open court, there have always been some parts of the court file that are available only to 'persons interested' and this
'interest' must be established to the satisfaction of the court. Parties to civil actions and the accused in criminal proceedings
have always been held by the courts to be persons so interested. Other persons must establish their right to see particular
documents before being entitled to do so.

19  The Appeal Division cited in its reasons paras. 1492 and 1493 of Taylor on Evidence, 11th ed. (1920) (the same paragraphs
appear with the same numbers in the 12th edition):
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1492. 1t is highly questionable whether the records of inferior tribunals are open to the inspection of all persons without
distinction, but it is clear that everyone has a right to inspect and take copies of the parts of the proceedings in which he
is individually interested. The party, therefore, who wishes to examine any particular record of one of those Courts should
first apply to that Court, showing that he has some interest in the document in question, and that he requires it for a proper
purpose. If his application be refused, the Chancery, or the King's Bench Division of the High Court, upon affidavit of
the fact, may send either for the record itself or an exemplification, or the latter Court will, by mandamus, obtain for the
applicant the inspection or copy required. Thus, where a person, after having been convicted by a magistrate under the
game laws, had an action brought against him for the same offence, the Court of Queen's Bench held that he was entitled
to a copy of the conviction and, the magistrate having refused to give him one, they granted a writ of certiorari, to procure
a copy, and thus to enable the defendant to defeat the action. Where a party, who had been sued in a Court of conscience
and had been taken in execution, brought an action of trespass and false imprisonment, the Judges granted him a rule to
inspect so much of the book of the proceedings as related to the suit against himself.

1493. Indeed, it may be laid down as a general rule that the King's Bench Division will enforce by mandamus the production
of every document of a public nature, in which any one of his Majesty's subjects can prove himself to be inferested. Every
officer, therefore, appointed by law to keep records ought to deem himself a trustee for all interested parties, and allow
them to inspect such documents as concern themselves, without putting them to the expense and trouble of making a formal
application for a mandamus. But the applicant must show that he has some direct and tangible interest in the documents
sought to be inspected, and that the inspection is bona fide required on some special and public ground, or the court will
not interfere in his favour, and therefore, if his object be merely to gratify a rational curiosity, or to obtain information on
some general subject, or to ascertain facts which may be indirectly useful to him in some ulterior proceedings, he cannot
claim inspection as a right capable of being enforced.

20  The first edition of this work was published in 1848, and so these propositions may be taken as representing the author's
views of the law of England on this subject.

21  In 1 Hals. (4th) 116, para. 97, a similar statement of the law appears:

The applicant's interest in the documents must be direct and tangible. Neither curiosity, even though rational, nor the
ascertainment of facts which may be useful for furthering some ulterior object, constitutes a sufficient interest to bring an
applicant within the rule on which the court acts in granting a mandamus for the inspection of public documents.

Although reasonable grounds must be shown for requiring inspection, it is not necessary to show as a ground for the
application for a mandamus to inspect documents that a suit has been actually instituted. It will suffice to show that there
is some particular matter in dispute and that the applicant is interested therein.

22 Itis quite clear that the respondent has no direct and tangible interest in the documents which he sought to examine. He
wished to examine them to further an ulterior object, i.e. for the purpose of preparing a news story. Applying the rule applicable
under English law, the appellant, Grainger, was entitled to refuse his request.

23 It is suggested that a broader right might be recognized consonant with the openness of judicial proceedings. This
suggestion requires a consideration of the nature of the proceedings provided for in s. 443. That section provides a means
whereby persons engaged in the enforcement of criminal law may obtain leave, inter alia, to search buildings, receptacles or
places and seize documents or other things which may afford evidence with respect to the commission of a criminal offence. A
justice is empowered by the section to authorize this to be done. Before giving such authority, he must be satisfied by information
on oath that there is reasonable ground for believing that there is in the building, receptacle or place anything in respect of which
an offence has been committed or is suspected to have been committed, anything that there is reasonable ground to believe will
afford evidence of the commission of a criminal offence or anything that there is reasonable ground to believe is intended to be
used for the commission of an offence against the person for which a person may be arrested without warrant.



24 The function of the justice may be considered to be a judicial function, but might more properly be described as a function
performed by a judicial officer, since no notice is required to anyone, there is no opposite party before him and, in fact, in
the case of a search before proceedings are instituted, no opposite party exists. There is no requirement that the justice should
perform his function in court. The justice does not adjudicate, nor does he make any order. His power is to give authority to
do certain things which are a part of pre-trial preparation by the Crown. No provision is made in either s. 443 or s. 446 for an
examination by anyone of the documents on the basis of which the justice issued a search warrant.

25  As the function of the justice is not adjudicative and is not performed in open court, cases dealing with the requirement of
court proceedings being carried on in public, such as Scott v. Scott, [1913] A.C. 417 and McPherson v. McPherson, [1936] A.C.
177, [1936] 1 W.W.R. 33, [1936] 1 D.L.R. 321 are not, in my opinion, relevant to the issue before the court. The documents
which the respondent seeks to examine are not documents filed in court proceedings. They are the necessary requirements
which enable the justice to grant permission for the Crown to pursue its investigation of possible crimes and to prepare for
criminal proceedings.

26 If the documents in question in this appeal are not subject to public examination prior to the execution of the search
warrants, I see no logical reason why they should become subject to such examination thereafter, at least until the case in respect
of which the search has been made has come to trial. It is true that a search of those documents before the search warrant has been
executed might frustrate the very purpose for which the warrant was issued by forewarning the person whose premises were to
be searched. The element of surprise is essential to the proper enforcement of the criminal law. There are, however, additional
and important reasons why such documents should not be made public which continue even after the warrant has been executed.

27  The information upon oath on the basis of which a search warrant may be issued is in Form 1 contained in Pt. XXV of
the Criminal Code. It requires a description of the offence in respect of which the search is to be made. The informant must
state that he has reasonable grounds for believing that the things for which the search is to be made are in a particular place
and must state the grounds for such belief. This document, which may be submitted to the justice before any charges have been
laid, discloses the informant's statement that an offence has been committed or is intended to be committed.

28 The disclosure of such information before trial could be prejudicial to the fair trial of the person suspected of having
committed such crime. Publication of such information prior to trial is even more serious.

29  InR. v Fisher (1811), 2 Camp. 563, 170 E.R. 1253 (N.P.), a prosecution was instituted for criminal libel in consequence
of the publication by the defendants of the preliminary examinations taken ex parte before a magistrate prior to the committal
for trial of the plaintiff on a charge of assault with intent to rape. In his judgment, Lord Ellenborough said at p. 570:

If anything is more important than another in the administration of justice, it is that jurymen should come to the trial of those
persons on whose guilt or innocence they are to decide, with minds pure and unprejudiced. Is it possible they should do
so, after having read for weeks and months before ex parte statements of the evidence against the accused, which the latter
had no opportunity to disprove or to controvert? ... The publication of proceedings in courts of justice, where both sides
are heard, and matters are finally determined, is salutary, and therefore it is permitted. The publication of these preliminary
examinations has a tendency to pervert the public mind, and to disturb the course of justice; and it is therefore illegal.

30  Inspection of the information and the search warrant would enable the person inspecting the documents to discover the
identity of the informant. In certain types of cases this might well place the informant in jeopardy. It was this kind of risk which
led to the recognition in law of the right of the police to protect from disclosure the identity of police informants. That right
exists even where a police officer is testifying at a trial. The same kind of risk arises in relation to persons who give information
leading to the issuance of a search warrant. For the same reasons which justify the police in refusing to disclose the identity of an
informant, public disclosure of documents from which the identity of the informant may be ascertained should not be compelled.

31 Inhisreasons, my brother Dickson has referred to the fact that in recent years the search warrant has become an increasingly
important investigatory aid as crime and criminals become increasingly sophisticated and has pointed out that the effectiveness
of a search pursuant to a search warrant depends, inter alia, on the degree of confidentiality which attends the issuance of the
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warrant. To insure such confidentiality, it is essential that criminal organizations, such as those involved in the drug traffic,
should be prevented, as far as possible, from obtaining the means to discover the identity of persons assisting the police.

32 Apart from the protection of the identity of the person furnishing the information upon which the issuance of a search
warrant is founded, it is undesirable, in the public interest, that those engaged in criminal activities should have available to them
information which discloses the pattern of police activities in connection with searches. In R. v. LR.C.; Ex parte Rossminster,
[1980]12 W.L.R. 1, [1980] Crim. L.R. 111, 70 Cr. App. R. 157, (sub nom. LR.C. v. Rossminster Ltd.) [1980] 1 All E.R. 80 at 83,
the House of Lords considered the validity of a search warrant procured pursuant to an English statute, the Taxes Management
Act, 1970 (Eng.), c. 12. The warrant was obtained because of suspected tax frauds. When executed, the occupants of the premises
were not told the offences alleged or the "reasonable ground" on which the judge issuing the warrant had acted. In his reasons
for judgment, Lord Wilberforce said:

But, on the plain words of the enactment, the officers are entitled if they can persuade the board and the judge, to enter and
search premises regardless of whom they belong to: a warrant which confers this power is strictly and exactly within the
parliamentary authority, and the occupier has no answer to it. I accept that some information as regards the person(s) who
are alleged to have committed an offence and possibly as to the approximate dates of the offences must almost certainly
have been laid before the board and the judge. But the occupier has no right to be told of this stage, nor has he the right to
be informed of the 'reasonable grounds' of which the judge was satisfied. Both courts agree as to this: all this information
is clearly protected by the public interest immunity which covers investigations into possible criminal offences. With
reference to the police, Lord Reid stated this in Conway v. Rimmer, [1968] A.C. 910 at 953-54, [1968] 1 All E.R. 874
at 889, in these words:

The police are carrying on an unending war with criminals many of whom are today highly intelligent. So it is essential
that there should be no disclosure of anything which might give any useful information to those who organise criminal
activities; and it would generally be wrong to require disclosure in a civil case of anything which might be material
in a pending prosecution, but after a verdict has been given, or it has been decided to take no proceedings, there is
not the same need for secrecy.

33 The release to the public of the contents of informations and search warrants may also be harmful to a person whose
premises are permitted to be searched and who may have no personal connection with the commission of the offence. The
fact that his premises are the subject of a search warrant generates suspicion that he was in some way involved in the offence.
Publication of the fact that such a warrant had been issued in respect of his premises would be highly prejudicial to him.

34  For these reasons, I am not satisfied that there is any valid reason for departing from the rule as stated in Halsbury so as
to afford to the general public the right to inspect documents forming part of the search warrant procedure under s. 443.

35 Insummary, my conclusion is that proceedings before a justice under s. 443 being part and parcel of criminal investigative
procedure are not analogous to trial proceedings, which are generally required to be conducted in open court. The opening to
public inspection of the documents before the justice is not equivalent to the right of the public to attend and witness proceedings
in court. Access to these documents should be restricted, in accordance with the practice established in England, to persons who
can show an interest in the documents which is direct and tangible. Clearly the respondent had no such interest.

36 I would allow the appeal and set aside the judgment of the Court of Appeal and of Richard J. In accordance with the
submission of the appellants, there should be no order as to costs.

Dickson J. (Laskin C.J.C., McIntyre, Chouinard and Lamer JJ. concurring):

37 The appellant, Ernest Harold Grainger, is chief clerk of the Provincial Magistrate's Court at Halifax and also a justice of the
peace. In the latter capacity he had occasion to issue certain search warrants. The respondent, Linden Maclntyre, is a television
journalist employed by the Canadian Broadcasting Corporation. At the material time Mr. MacIntyre was researching a story
on political patronage and fund raising. Mr. MacIntyre asked Mr. Grainger to show him the search warrants and supporting
material. Mr. Grainger refused, on the ground that such material was not available for inspection by the general public. Mr.
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MaclIntyre commenced proceedings in the Supreme Court of Nova Scotia, Trial Division, for an order that search warrants and
informations relating thereto, issued pursuant to s. 443 of the Criminal Code, R.S.C. 1970, c. C-34, or other related or similar
statutes, are a matter of public record and may be inspected by a member of the public upon reasonable request.

I

38 Richard J. of the Trial Division of the Supreme Court of Nova Scotia delivered reasons approving Mr. MacIntyre's
application [reported 37 N.S.R. (2d) 199, 67 A.P.R. 199]. He held that Mr. MacIntyre was entitled to a declaration to the effect
that search warrants "which have been executed", and informations relating thereto, which are in the control of the justice of
the peace or a court official are court records available for examination by members of the general public.

39  An appeal brought by the Attorney General of Nova Scotia and by Mr. Grainger to the Appeal Division of the Supreme
Court of Nova Scotia was dismissed [38 N.S.R. (2d) 633, 52 C.C.C. (2d) 161, 110 D.L.R. (3d) 289, 69 A.P.R. 633]. The Appeal
Division proceeded on much broader grounds than Richard J. The order dismissing the appeal contained a declaration "that a
member of the public is entitled to inspect informations upon which search warrants have been issued pursuant to s. 443 of
the Criminal Code of Canada". The court also declared that Mr. MacIntyre was entitled to be present in open court when the
search warrants were issued. This right, the Appeal Division said, extended to any member of the public, including individuals
who would be the subjects of the search warrants.

40 This court granted leave to appeal the judgment and order of the Appeal Division. The Attorney General of Canada
and the Attorneys General of the provinces of Ontario, Quebec, New Brunswick, British Columbia, Saskatchewan and Alberta
intervened to support the appellant Attorney General of Nova Scotia. The Canadian Civil Liberties Association intervened in
support of Mr. MaclIntyre.

41  Although Mr. Maclntyre happens to be a journalist employed by the C.B.C. he has throughout taken the position that his
standing is no higher than that of any member of the general public. He claims no special status as a journalist.

I

42 A search warrant may be broadly defined as an order issued by a justice under statutory powers, authorizing a named
person to enter a specified place to search for and seize specified property which will afford evidence of the actual or intended
commission of a crime. A warrant may issue upon a sworn information and proof of reasonable grounds for its issuance. The
property seized must be carried before the justice who issued the warrant to be dealt with by him according to law.

43  Search warrants are part of the investigative pre-trial process of the criminal law, often employed early in the investigation
and before the identity of all of the suspects is known. Parliament, in furtherance of the public interest in effective investigation
and prosecution of crime, and through the enactment of s. 443 of the Code, has legalized what would otherwise be an illegal
entry of premises and illegal seizure of property. The issuance of a search warrant is a judicial act on the part of the justice,
usually performed ex parte and in camera, by the very nature of the proceedings.

44  The search warrant in recent years has become an increasingly important investigatory aid, as crime and criminals become
increasingly sophisticated and the incidence of corporate white collar crime multiplies. The effectiveness of any search made
pursuant to the issuance of a search warrant will depend much upon timing, upon the degree of confidentiality which attends
the issuance of the warrant and upon the element of surprise which attends the search.

45  Asis often the case in a free society, there are at work two conflicting public interests. The one has to do with civil liberties
and the protection of the individual from interference with the enjoyment of his property. There is a clear and important social
value in avoidance of arbitrary searches and unlawful seizures. The other, competing, interest lies in the effective detection and
proof of crime and the prompt apprehension and conviction of offenders. Public protection, afforded by efficient and effective
law enforcement, is enhanced through the proper use of search warrants.
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46 Inthis balancing of interests, Parliament has made a clear policy choice. The public interest in the detection, investigation
and prosecution of crimes has been permitted to dominate the individual interest. To the extent of its reach, s. 443 has been
introduced as an aid in the administration of justice and enforcement of the provisions of the Criminal Code.

I

47  The Criminal Code gives little guidance on the question of accessibility to the general public of search warrants and the
underlying informations. And there is little authority on the point. The appellant Attorney General of Nova Scotia relied upon
Taylor's Treatise on the Law of Evidence, 11th ed. (1920), upon a footnote to O. 63, R. 4 of the English Rules of Court, and
upon R. v. LR.C.; Ex parte Rossminster, [1980] 2 W.L.R. 1, [1980] Crim. L.R. 111, 70 Cr. App. R. 157, (sub nom. LR.C. v.
Rossminster Ltd.) [1980] 1 All E.R. 80. These authorities indicate that under English practice there is no general right to inspect
and copy judicial records and documents. The right is only exerciseable when some direct and tangible interest or proprietary
right in the documents can be demonstrated.

48 It does seem clear that an individual who is "directly interested" in the warrant can inspect the information and the warrant
after the warrant has been executed. The reasoning here is that an interested party has a right to apply to set aside or quash a
search warrant based on a defective information (R. v. Solloway Mills & Co., [1930] 3 D.L.R. 293 (Alta. S.C.)). This right can
only be exercised if the applicant is entitled to inspect the warrant and the information immediately after it has been executed.
The point is discussed by MacDonald J. of the Alberta Supreme Court in Realty Renovations Ltd. v. A.G. Alta., [1979] 1 W.W.R.
74,44 C.C.C. (2d) 249 at 253-54, 16 A.R. 1:

Since the issue of a search warrant is a judicial act and not an administrative act, it appears to me to be fundamental that
in order to exercise the right to question the validity of a search warrant, the interested party or his counsel must be able
to inspect the search warrant and the information on which it is based. Although there is no appeal from the issue of a
search warrant, a superior Court has the right by prerogative writ to review the act of the Justice of the Peace in issuing
the warrant. In order to launch a proper application, the applicant should know the reasons or grounds for his application,
which reasons or grounds are most likely to be found in the form of the information or warrant. I am unable to conceive
anything but a denial of Justice if the contents of the information and warrant, after the warrant is executed, are hidden
until the police have completed the investigation or until the Crown prosecutor decides that access to the file containing the
warrant is to be allowed. Such a restriction could effectively delay, if not prevent review of the judicial act of the Justice
in the issue of the warrant. If a warrant is void then it should be set aside as soon as possible and the earlier the application
to set it aside can be heard, the more the right of the individual is protected.

49  The appellant, the Attorney General of Nova Scotia, does not contest the right of an "interested party" to inspect search
warrants and informations after execution. His contention is that Mr. MacIntyre, a member of the general public, not directly
affected by issuance of the warrant, has no right of inspection. The question, therefore, is whether, in law, any distinction can
be drawn, in respect of accessibility, between those persons who might be termed "interested parties" and those members of the
public who are unable to show any special interest in the proceedings.

50 There would seem to be only two Canadian cases which have addressed the point. In (1959-60) 2 Crim. L. Q. 119 reference
is made to an unreported decision of Greschuk J. in Southam Publishing Co. v. Mack in Supreme Court Chambers in Calgary,
Alberta. Mandamus was granted required a magistrate to permit a reporter of the Calgary Herald to inspect the information and
complaints which were in his possession relating to cases the magistrate had dealt with on a particular date.

51  In Realty Renovations Ltd. v. A.G. Alta., supra, MacDonald J. concluded his judgment with these words [at p. 255]:

I further declare that upon execution of the search warrant, the information in support and the warrant are matters of Court
Record and are available for inspection on demand.

It is only fair to observe, however, that in that case the person seeking access was an "interested party" and therefore the broad
declaration, quoted above, strictly speaking went beyond what was required for the decision.
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52 American courts have recognized a general right to inspect and copy public records and documents, including judicial
records and documents. Such common law right has been recognized, for example, in courts of the District of Columbia (Nixon
v. Warner Communications Inc. (1978),435 U.S. 589, 55 L. Ed. (2d) 570, 98 S. Ct. 1306). In that case Powell J., delivering the
opinion of the Supreme Court of the United States, observed at p. 1311:

Both petitioner and respondents acknowledge the existence of a common-law right of access to judicial records, but they
differ sharply over its scope and the circumstances warranting restrictions of it. An infrequent subject of litigation, its
contours have not been delineated with any precision.

Later, at p. 1312, Powell J. said:

The interest necessary to support the issuance of a writ compelling access has been found, for example, in the citizen's
desire to keep a watchful eye on the workings of public agencies, see, e.g. State ex rel. Colscott v. King (1900), 154 Ind.
621 at 621-27, 57 N.E. 535 at 536-;38; State ex rel. Ferry v. Williams (1879), 41 N.J.L. 322 at 336-39, and in a newspaper
publisher's intention to publish information concerning the operation of government, see, e.g. State ex rel. Youmans v.
Owens (1965), 28 Wis. (2d) 672 at 677, 137 N.W. (2d) 470 at 472, modified on other grounds, 28 Wis. (2d) 685a, 139
N.W. (2d) 241. But see Burton v. Reynolds (1896), 110 Mich. 354, 68 N.W. 217.

53 By reason of the relatively few judicial decisions it is difficult, and probably unwise, to attempt any comprehensive
definition of the right of access to judicial records or delineation of the factors to be taken into account in determining whether
access is to be permitted. The question before us is limited to search warrants and informations. The response to that question,
it seems to me, should be guided by several broad policy considerations, namely, respect for the privacy of the individual,
protection of the administration of justice, implementation of the will of Parliament that a search warrant be an effective aid in
the investigation of crime, and finally, a strong public policy in favour of "openness" in respect of judicial acts. The rationale
of this last-mentioned consideration has been eloquently expressed by Bentham in these terms:

In the darkness of secrecy, sinister interest, and evil in every shape have full swing. Only in proportion as publicity has
place can any of the checks applicable to judicial injustice oper ate. Where there is no publicity there is no justice. Publicity
is the very soul of justice. It is the keenest spur to exertion and surest of all guards against improbity. It keeps the judge
himself while trying under trial.

54  The concern for accountability is not diminished by the fact that the search warrants might be issued by a justice in camera.
On the contrary, this fact increases the policy argument in favour of accessibility. Initial secrecy surrounding the issuance of
warrants may lead to abuse, and publicity is a strong deterrent to potential malversation.

55  Inshort, what should be sought is maximum accountability and accessibility but not to the extent of harming the innocent
or of impairing the efficiency of the search warrant as a weapon in society's never-ending fight against crime.

v

56  The appellant, the Attorney General of Nova Scotia, says in effect that the search warrants are none of Mr. MacIntyre's
business. Maclntyre is not directly interested in the sense that his premises have been the object of a search. Why then should
he be entitled to see them?

57  There are two principal arguments advanced in support of the position of the appellant. The first might be termed the
"privacy" argument. It is submitted that the privacy rights of the individuals who have been the object of searches would be
violated if persons like Mr. MacIntyre were permitted to inspect the warrants. It is argued that the warrants are issued merely
on proof of "reasonable grounds" to believe that there is evidence with respect of the commission of a criminal offence in a
"building, receptacle or place". At this stage of the proceedings no criminal charge has been laid and there is no assurance that
a charge ever will be laid. Moreover, search warrants are often issued to search the premises of a third party who is in no way
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privy to any wrongdoing, but is in possession of material necessary to the inquiry. Why, it is asked, submit these individuals to
embarrassment and public suspicion through release of search warrants?

58 The second, independent, submission of the appellant might be termed the "administration of justice" argument. It is
suggested that the effectiveness of the search warrant procedure depends to a large extent on the element of surprise. If the
occupier of the premises were informed in advance of the warrant, he would dispose of the goods. Therefore, the public must be
denied access to the warrants, otherwise the legislative purpose and intention of Parliament, embodied in s. 443 of the Criminal
Code would be frustrated.

\%

59 Letme deal first with the "privacy" argument. This is not the first occasion on which such an argument has been tested in the
courts. Many times it has been urged that the "privacy" of litigants requires that the public be excluded from court proceedings.
It is now well-established, however, that covertness is the exception and openness the rule. Public confidence in the integrity of
the court system and understanding of the administration of justice are thereby fostered. As a general rule the sensibilities of the
individuals involved are no basis for exclusion of the public from judicial proceedings. The following comments of Lawrence
J.in R. v. Wright (1799), 8 Term Rep. 293 at 298, 101 E.R. 1396 at 1399 (K.B.) are apposite and were cited with approval by
Duff J. in Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339 at 359, 6 E.L.R. 348:

Though the publication of such proceedings may be to the disadvantage of the particular individual concerned, yet it is of
vast importance to the public that the proceedings of Courts of Justice should be universally known. The general advantage
to the country in having these proceedings made public, more than counterbalances the inconveniences to the private
persons whose conduct may be the subject of such proceedings.

60  The leading case is the decision of the House of Lords in Scoftt v. Scott, [1913] A.C. 417. In the later case of McPherson
v. McPherson, [1936] A.C. 177 at 200, [1936] 1 W.W.R. 33,[1936] 1 D.L.R. 321, Lord Blanesburgh, delivering the judgment
of the Privy Council, referred to "publicity” as the "authentic hall-mark of judicial as distinct from administrative procedure".

61 It is, of course, true that Scott v. Scott and McPherson v. McPherson were cases in which proceedings had reached the
stage of trial whereas the issuance of a search warrant takes place at the pre-trial investigative stage. The cases mentioned,
however, and many others which could be cited, establish the broad principle of "openness" in judicial proceedings, whatever
their nature, and in the exercise of judicial powers. The same policy considerations upon which is predicated our reluctance to
inhibit accessibility at the trial stage are still present and should be addressed at the pre-trial stage. Parliament has seen fit, and
properly so, consider ing the importance of the derogation from fundamental common law rights, to involve the judiciary in the
issuance of search warrants and the disposition of the property seized, if any. I find it difficult to accept the view that a judicial act
performed during a trial is open to public scrutiny but a judicial act performed at the pre-trial stage remains shrouded in secrecy.

62 The reported cases have not generally distinguished between judicial proceedings which are part of a trial and those which
are not. Ex parte applications for injunctions, interlocutory proceedings, or preliminary inquiries are not trial proceedings, and
yet the "open court" rule applies in these cases. The authorities have held that subject to a few well-recognized exceptions, as in
the case of infants, mentally disordered persons or secret processes, all judicial proceedings must be held in public. The editor
of 10 Hals. (4th) states [at p. 316, para. 705] the rule in these terms:

In general, all cases, both civil and criminal, must be heard in open court, but in certain exceptional cases, where the
administration of justice would be rendered impracticable by the presence of the public, the court may sit in camera.

At every stage the rule should be one of public accessibility and concomitant judicial accountability, all with a view to ensuring
there is no abuse in the issue of search warrants, that once issued they are executed according to law, and finally that any
evidence seized is dealt with according to law. A decision by the Crown not to prosecute, notwithstanding the finding of evidence
appearing to establish the commission of a crime, may, in some circumstances, raise issues of public importance.
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63 Inmy view, curtailment of public accessibility can only be justified where there is present the need to protect social values
of superordinate importance. One of these is the protection of the innocent.

64  Many search warrants are issued and executed, and nothing is found. In these circumstances, does the interest served by
giving access to the public outweigh that served in protecting those persons whose premises have been searched and nothing
has been found? Must they endure the stigmatization to name and reputation which would follow publication of the search?
Protection of the innocent from unnecessary harm is a valid and important policy consideration. In my view that consideration
overrides the public access interest in those cases where a search is made and nothing is found. The public right to know must
yield to the protection of the innocent. If the warrant is executed and something is seized, other considerations come to bear.

V1

65  That brings me to the second argument raised by the appellant. The point taken here is that the effective administration of
justice would be frustrated if individuals were permitted to be present when the warrants were issued. Therefore, the proceeding
must be conducted in camera, as an exception to the open court principle. I agree. The effective administration of justice does
justify the exclusion of the public from the proceedings attending the actual issuance of the warrant. The Attorneys General
have established, at least to my satisfaction, that if the application for the warrant were made in open court the search for the
instrumentalities of crime would, at best, be severely hampered and, at worst, rendered entirely fruitless. In a process in which
surprise and secrecy may play a decisive role the occupier of the premises to be searched would be alerted before the execution of
the warrant, with the probable consequence of destruction or removal of evidence. I agree with counsel for the Attorney General
of Ontario that the presence in an open courtroom of members of the public, media personnel, and, potentially, contacts of
suspected accused in respect of whom the search is to be made, would render the mechanism of a search warrant utterly useless.

66  None of the counsel before us sought to sustain the position of the Appeal Division of the Supreme Court of Nova Scotia
that the issue of the search warrant is a judicial act which should be performed in open court by a justice of the peace with the
public present. The respondent Mr. MacIntyre stated in para. 5 of his factum:

One must note that the Respondent never sought documentation relating to unexecuted search warrants nor did he ever
request to be present during the decision-making process ...

It appeared clear during argument that the act of issuing the search warrant is, in practice, rarely, if ever, performed in open
court. Search warrants are issued in private at all hours of the day or night, in the chambers of the justice by day or in his home
by night. Section 443(1) of the Code seems to recognize the possibility of exigent situations in stating that a justice may "at
any time" issue a warrant.

67  Although the rule is that of "open court" the rule admits of the exception referred to in Halsbury, namely, that in exceptional
cases, where the administration of justice would be rendered impracticable by the presence of the public, the court may sit in
camera. The issuance of a search warrant is such a case.

68 In my opinion, however, the force of the "administration of justice" argument abates once the warrant has been executed,
i.e. after entry and search. There is thereafter a "diminished interest in confidentiality" as the purposes of the policy of secrecy
are largely, if not entirely, accomplished. The need for continued concealment virtually disappears. The appellant concedes that
at this point individuals who are directly "interested" in the warrant have a right to inspect it. To that extent at least it enters
the public domain. The appellant must, however, in some manner, justify granting access to the individuals directly concerned,
while denying access to the public in general. I can find no compelling reason for distinguishing between the occupier of the
premises searched and the public. The curtailment of the traditionally uninhibited accessibility of the public to the working of
the courts should be undertaken with the greatest reluctance.

69  The "administration of justice" argument is based on the fear that certain persons will destroy evidence and thus deprive
the police of the fruits of their search. Yet the appellant agrees these very individuals (i.e. those "directly interested") have a
right to see the warrant, and the material upon which it is based, once it has been executed. The appellants do not argue for



blanket confidentiality with respect to warrants. Logically, if those directly interested can see the warrant, a third party who has
no interest in the case at all is not a threat to the administration of justice. By definition, he has no evidence that he can destroy.
Concern for preserving evidence and for the effective administration of justice cannot justify excluding him.

70 Undoubtedly every court has a supervisory and protecting power over its own records. Access can be denied when
the ends of justice would be subverted by disclosure or the judicial documents might be used for an improper purpose. The
presumption, however, is in favour of public access and the burden of contrary proof lies upon the person who would deny
the exercise of the right.

71 I am not unaware that the foregoing may seem a departure from English practice, as I understand it, but it is in my view
more consonant with the openness of judicial proceedings which English case law would seem to espouse.

VII

72 I conclude that the administration of justice argument does justify an in camera proceeding at the time of issuance
of the warrant but, once the warrant has been executed, exclusion thereafter of members of the public cannot normally be
countenanced. The general rule of public access must prevail, save in respect of those whom I have referred to as innocent
persons.

73 I would dismiss the appeal and vary the declaration of the Appeal Division of the Supreme Court of Nova Scotia to
read as follows:

IT IS DECLARED that after a search warrant has been executed, and objects found as a result of the search are brought
before a justice pursuant to s. 446 of the Criminal Code, a member of the public is entitled to inspect the warrant and the
information upon which the warrant has been issued pursuant to s. 443 of the Code.

74 There will be no costs in this court.
Appeal dismissed.
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The judgment of the court was delivered by Iacobucci J.:
I. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best they can through the application
of legal principles to the facts of the case involved. One of the underlying principles of the judicial process is public openness,
both in the proceedings of the dispute, and in the material that is relevant to its resolution. However, some material can be
made the subject of a confidentiality order. This appeal raises the important issues of when, and under what circumstances, a
confidentiality order should be granted.

2 For the following reasons, I would issue the confidentiality order sought and, accordingly, would allow the appeal.
II. Facts

3 The appellant, Atomic Energy of Canada Ltd. ("AECL"), is a Crown corporation that owns and markets CANDU nuclear
technology, and is an intervener with the rights of a party in the application for judicial review by the respondent, the Sierra Club
of Canada ("Sierra Club"). Sierra Club is an environmental organization seeking judicial review of the federal government's
decision to provide financial assistance in the form of a $1.5 billion guaranteed loan relating to the construction and sale of two
CANDU nuclear reactors to China by the appellant. The reactors are currently under construction in China, where the appellant
is the main contractor and project manager.
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4 The respondent maintains that the authorization of financial assistance by the government triggered s. 5(1)(b) of the
Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"), which requires that an environmental assessment be
undertaken before a federal authority grants financial assistance to a project. Failure to undertake such an assessment compels
cancellation of the financial arrangements.

5  The appellant and the respondent Ministers argue that the CEAA does not apply to the loan transaction, and that if it does,
the statutory defences available under ss. 8 and 54 apply. Section 8 describes the circumstances where Crown corporations
are required to conduct environmental assessments. Section 54(2)(b) recognizes the validity of an environmental assessment
carried out by a foreign authority provided that it is consistent with the provisions of the CEAA.

6  In the course of the application by Sierra Club to set aside the funding arrangements, the appellant filed an affidavit of Dr.
Simon Pang, a senior manager of the appellant. In the affidavit, Dr. Pang referred to and summarized certain documents (the
"Confidential Documents"). The Confidential Documents are also referred to in an affidavit prepared by Dr. Feng, one of AECL's
experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application for the production of the Confidential
Documents, arguing that it could not test Dr. Pang's evidence without access to the underlying documents. The appellant resisted
production on various grounds, including the fact that the documents were the property of the Chinese authorities and that it did
not have authority to disclose them. After receiving authorization by the Chinese authorities to disclose the documents on the
condition that they be protected by a confidentiality order, the appellant sought to introduce the Confidential Documents under
R. 312 of the Federal Court Rules, 1998, SOR/98-106, and requested a confidentiality order in respect of the documents.

7  Under the terms of the order requested, the Confidential Documents would only be made available to the parties and the
court; however, there would be no restriction on public access to the proceedings. In essence, what is being sought is an order
preventing the dissemination of the Confidential Documents to the public.

8  The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction Design (the "EIRs"),
a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit of Dr. Pang, which summarizes the contents
of the EIRs and the PSAR. If admitted, the EIRs and the PSAR would be attached as exhibits to the supplementary affidavit
of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language, and the PSAR was prepared by the
appellant with assistance from the Chinese participants in the project. The documents contain a mass of technical information
and comprise thousands of pages. They describe the ongoing environmental assessment of the construction site by the Chinese
authorities under Chinese law.

9  Asnoted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a confidentiality
order; otherwise, it would be in breach of its obligations to the Chinese authorities. The respondent's position is that its right to
cross-examine Dr. Pang and Dr. Feng on their affidavits would be effectively rendered nugatory in the absence of the supporting
documents to which the affidavits referred. Sierra Club proposes to take the position that the affidavits should therefore be
afforded very little weight by the judge hearing the application for judicial review.

10 The Federal Court of Canada, Trial Division, refused to grant the confidentiality order and the majority of the Federal
Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A. would have granted the confidentiality order.

II1. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106
151.(1) On motion, the Court may order that material to be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material should be treated as
confidential, notwithstanding the public interest in open and accessible court proceedings.

IV. Judgments below



A. Federal Court of Canada, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce the supplementary affidavit of
Dr. Pang to which the Confidential Documents were filed as exhibits. In his view, the underlying question was that of relevance,
and he concluded that the documents were relevant to the issue of the appropriate remedy. Thus, in the absence of prejudice to
the respondent, the affidavit should be permitted to be served and filed. He noted that the respondents would be prejudiced by
delay, but since both parties had brought interlocutory motions which had contributed to the delay, the desirability of having the
entire record before the court outweighed the prejudice arising from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need for confidentiality was
greater than the public interest in open court proceedings, and observed that the argument for open proceedings in this case was
significant given the public interest in Canada's role as a vendor of nuclear technology. As well, he noted that a confidentiality
order was an exception to the rule of open access to the courts, and that such an order should be granted only where absolutely
necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order, which is essentially
a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that the information is
confidential and that its interests would be harmed by disclosure. In addition, if the order is challenged, then the person claiming
the benefit of the order must demonstrate objectively that the order is required. This objective element requires the party to
show that the information has been treated as confidential, and that it is reasonable to believe that its proprietary, commercial
and scientific interests could be harmed by the disclosure of the information.

15 Concluding that both the subjective part and both elements of the objective part of the test had been satisfied, he nevertheless
stated: "However, [ am also of the view that in public law cases, the objective test has, or should have, a third component which
is whether the public interest in disclosure exceeds the risk of harm to a party arising from disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents was not in issue here. The fact
that the application involved a voluntary tendering of documents to advance the appellant's own cause as opposed to mandatory
production weighed against granting the confidentiality order.

17  In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure, Pelletier J. noted
that the documents the appellant wished to put before the court were prepared by others for other purposes, and recognized
that the appellant was bound to protect the confidentiality of the information. At this stage, he again considered the issue of
materiality. If the documents were shown to be very material to a critical issue, "the requirements of justice militate in favour
of a confidentiality order. If the documents are marginally relevant, then the voluntary nature of the production argues against
a confidentiality order" (para. 29). He then decided that the documents were material to a question of the appropriate remedy,
a significant issue in the event that the appellant failed on the main issue.

18  Pelletier J. also considered the context of the case and held that since the issue of Canada's role as a vendor of nuclear
technology was one of significant public interest, the burden of justifying a confidentiality order was very onerous. He found
that AECL could expunge the sensitive material from the documents, or put the evidence before the court in some other form,
and thus maintain its full right of defence while preserving the open access to court proceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential Documents because they
had not been put before him. Although he noted the line of cases which holds that a judge ought not to deal with the issue of
a confidentiality order without reviewing the documents themselves, in his view, given their voluminous nature and technical
content as well as his lack of information as to what information was already in the public domain, he found that an examination
of these documents would not have been useful.



20  Pelletier J. ordered that the appellant could file the documents in current form, or in an edited version if it chose to do
so. He also granted leave to file material dealing with the Chinese regulatory process in general and as applied to this project,
provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 EC. 426
(1) Evans J.A. (Sharlow J.A. concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under R. 151 of the Federal Court Rules, 1998, and Sierra
Club cross-appealed the ruling under R. 312.

22 With respect to R. 312, Evans J.A. held that the documents were clearly relevant to a defence under s. 54(2)(b), which
the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to apply, and were also potentially relevant to the exercise
of the court's discretion to refuse a remedy even if the Ministers were in breach of the CEAA. Evans J.A. agreed with Pelletier
J. that the benefit to the appellant and the court of being granted leave to file the documents outweighed any prejudice to the
respondent owing to delay and thus concluded that the motions judge was correct in granting leave under R. 312.

23 On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors that the motions judge had
weighed, including the commercial sensitivity of the documents, the fact that the appellant had received them in confidence
from the Chinese authorities, and the appellant's argument that without the documents it could not mount a full answer and
defence to the application. These factors had to be weighed against the principle of open access to court documents. Evans
J.A. agreed with Pelletier J. that the weight to be attached to the public interest in open proceedings varied with context and
held that, where a case raises issues of public significance, the principle of openness of judicial process carries greater weight
as a factor in the balancing process. Evans J.A. noted the public interest in the subject matter of the litigation, as well as the
considerable media attention it had attracted.

24 In support of his conclusion that the weight assigned to the principle of openness may vary with context, Evans J.A. relied
upon the decisions in AB Hassle v. Canada (Minister of National Health & Welfare), [2000] 3 F.C. 360 (Fed. C.A.), where the
court took into consideration the relatively small public interest at stake, and Ethyl Canada Inc. v. Canada (Attorney General)
(1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at p. 283, where the court ordered disclosure after determining that the case was
a significant constitutional case where it was important for the public to understand the issues at stake. Evans J.A. observed
that openness and public participation in the assessment process are fundamental to the CEAA, and concluded that the motions
judge could not be said to have given the principle of openness undue weight even though confidentiality was claimed for a
relatively small number of highly technical documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the introduction of the documents
was voluntary; however, it did not follow that his decision on the confidentiality order must therefore be set aside. Evans J.A.
was of the view that this error did not affect the ultimate conclusion for three reasons. First, like the motions judge, he attached
great weight to the principle of openness. Secondly, he held that the inclusion in the affidavits of a summary of the reports
could go a long way to compensate for the absence of the originals, should the appellant choose not to put them in without a
confidentiality order. Finally, if AECL submitted the documents in an expunged fashion, the claim for confidentiality would rest
upon a relatively unimportant factor, i.e., the appellant's claim that it would suffer a loss of business if it breached its undertaking
with the Chinese authorities.

26  Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without reference to the actual
documents, stating that it was not necessary for him to inspect them, given that summaries were available and that the documents
were highly technical and incompletely translated. Thus, the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)
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27  Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of public interest in the case, the
degree of media coverage, and the identities of the parties should not be taken into consideration in assessing an application for a
confidentiality order. Instead, he held that it was the nature of the evidence for which the order is sought that must be examined.

28  In addition, he found that without a confidentiality order, the appellant had to choose between two unacceptable options:
either suffering irreparable financial harm if the confidential information was introduced into evidence or being denied the right
to a fair trial because it could not mount a full defence if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its decision was fundamentally
flawed as it was based largely on the subjective views of the motions judge. He rejected the contextual approach to the question
of whether a confidentiality order should issue, emphasizing the need for an objective framework to combat the perception that
justice is a relative concept, and to promote consistency and certainty in the law.

30  To establish this more objective framework for regulating the issuance of confidentiality orders pertaining to commercial
and scientific information, he turned to the legal rationale underlying the commitment to the principle of open justice, referring
to Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.). There, the Supreme Court of Canada held
that open proceedings foster the search for the truth, and reflect the importance of public scrutiny of the courts.

31 Robertson J.A. stated that, although the principle of open justice is a reflection of the basic democratic value of
accountability in the exercise of judicial power, in his view, the principle that justice itself must be secured is paramount. He
concluded that justice as an overarching principle means that exceptions occasionally must be made to rules or principles.

32 He observed that, in the area of commercial law, when the information sought to be protected concerns "trade secrets,"
this information will not be disclosed during a trial if to do so would destroy the owner's proprietary rights and expose him or
her to irreparable harm in the form of financial loss. Although the case before him did not involve a trade secret, he nevertheless
held that the same treatment could be extended to commercial or scientific information which was acquired on a confidential
basis and attached the following criteria as conditions precedent to the issuance of a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep confidential; (2) the
information for which confidentiality is sought is not already in the public domain; (3) on a balance of probabilities the party
seeking the confidentiality order would suffer irreparable harm if the information were made public; (4) the information
is relevant to the legal issues raised in the case; (5) correlatively, the information is "necessary" to the resolution of those
issues; (6) the granting of a confidentiality order does not unduly prejudice the opposing party; and (7) the public interest
in open court proceedings does not override the private interests of the party seeking the confidentiality order. The onus in
establishing that criteria one to six are met is on the party seeking the confidentiality order. Under the seventh criterion, it
is for the opposing party to show that a prima facie right to a protective order has been overtaken by the need to preserve
the openness of the court proceedings. In addressing these criteria one must bear in mind two of the threads woven into the
fabric of the principle of open justice: the search for truth and the preservation of the rule of law. As stated at the outset, I
do not believe that the perceived degree of public importance of a case is a relevant consideration.

33 In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the confidentiality order should
be granted. In his view, the public interest in open court proceedings did not override the interests of AECL in maintaining the
confidentiality of these highly technical documents.

34  Robertson J.A. also considered the public interest in the need to ensure that site-plans for nuclear installations were not,
for example, posted on a web-site. He concluded that a confidentiality order would not undermine the two primary objectives
underlying the principle of open justice: truth and the rule of law. As such, he would have allowed the appeal and dismissed
the cross-appeal.

V. Issues
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35

A. What is the proper analytical approach to be applied to the exercise of judicial discretion where a litigant seeks a
confidentiality order under R. 151 of the Federal Court Rules, 19987

B. Should the confidentiality order be granted in this case?
VI. Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order
(1) The General Framework: Herein the Dagenais Principles

36  The link between openness in judicial proceedings and freedom of expression has been firmly established by this Court. In
Canadian Broadcasting Corp. v. New Brunswick (Attorney General),[1996] 3 S.C.R. 480 (S.C.C.) [hereinafter New Brunswick],
at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness permits public access to
information about the courts, which in turn permits the public to discuss and put forward opinions and criticisms of court
practices and proceedings. While the freedom to express ideas and opinions about the operation of the courts is clearly
within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public to obtain information
about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be restricted; this would clearly
infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a confidentiality order should
begin with the principles set out by this Court in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 (S.C.C.).
Although that case dealt with the common law jurisdiction of the court to order a publication ban in the criminal law context,
there are strong similarities between publication bans and confidentiality orders in the context of judicial proceedings. In both
cases a restriction on freedom of expression is sought in order to preserve or promote an interest engaged by those proceedings.
As such, the fundamental question for a court to consider in an application for a publication ban or a confidentiality order is
whether, in the circumstances, the right to freedom of expression should be compromised.

38  Although in each case freedom of expression will be engaged in a different context, the Dagenais framework utilizes
overarching Canadian Charter of Rights and Freedoms principles in order to balance freedom of expression with other rights
and interests, and thus can be adapted and applied to various circumstances. As a result, the analytical approach to the exercise
of discretion under R. 151 should echo the underlying principles laid out in Dagenais, supra, although it must be tailored to
the specific rights and interests engaged in this case.

39  Dagenais, supra, dealt with an application by four accused persons under the court's common law jurisdiction requesting
an order prohibiting the broadcast of a television programme dealing with the physical and sexual abuse of young boys at
religious institutions. The applicants argued that because the factual circumstances of the programme were very similar to the
facts at issue in their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exercised within the boundaries
set by the principles of the Charter. Since publication bans necessarily curtail the freedom of expression of third parties, he
adapted the pre-Charter common law rule such that it balanced the right to freedom of expression with the right to a fair trial
of the accused in a way which reflected the substance of the test from R. v. Oakes, [1986] 1 S.C.R. 103 (S.C.C.). At p. 878 of
Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:
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(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial, because reasonably
available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression of those affected
by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of how the discretionary
power under s. 486(1) of the Criminal Code to exclude the public from a trial should be exercised. That case dealt with an
appeal from the trial judge's order excluding the public from the portion of a sentencing proceeding for sexual assault and sexual
interference dealing with the specific acts committed by the accused on the basis that it would avoid "undue hardship" to both
the victims and the accused.

42 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided
a "discretionary bar on public and media access to the courts": New Brunswick, supra, at para. 33; however, he found this
infringement to be justified under s. 1 provided that the discretion was exercised in accordance with the Charter. Thus, the
approach taken by La Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, closely mirrors
the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other reasonable and effective
alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable effects against the
importance of openness and the particular expression that will be limited in order to ensure that the positive and
negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue hardship consisted
mainly in the Crown's submission that the evidence was of a "delicate nature" and that this was insufficient to override the
infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common law jurisdiction in R. v.
Mentuck, 2001 SCC 76 (S.C.C.), and its companion case R. v. E. (O.N.), 2001 SCC 77 (S.C.C.). In Mentuck, the Crown moved
for a publication ban to protect the identity of undercover police officers and operational methods employed by the officers in
their investigation of the accused. The accused opposed the motion as an infringement of his right to a fair and public hearing
under s. 11(d) of the Charter. The order was also opposed by two intervening newspapers as an infringement of their right to
freedom of expression.

44  The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and the right to a
fair trial of the accused on the other, in the case before it, both the right of the accused to a fair and public hearing, and freedom
of expression weighed in favour of denying the publication ban. These rights were balanced against interests relating to the
proper administration of justice, in particular, protecting the safety of police officers and preserving the efficacy of undercover
police operations.

45  In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New Brunswick was
the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a standard of compliance with
the Charter than legislative enactment. This goal is furthered by incorporating the essence of s. 1 of the Charter and the Oakes
test into the publication ban test. Since this same goal applied in the case before it, the Court adopted a similar approach to that
taken in Dagenais, but broadened the Dagenais test (which dealt specifically with the right of an accused to a fair trial) such
that it could guide the exercise of judicial discretion where a publication ban is requested in order to preserve any important
aspect of the proper administration of justice. At para. 32, the Court reformulated the test as follows:


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457480&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457483&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001457480&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986270247&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994402443&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice because
reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the parties
and the public, including the effects on the right to free expression, the right of the accused to a fair and public trial,
and the efficacy of the administration of justice.

46  The Court emphasized that under the first branch of the test, three important elements were subsumed under the "necessity"
branch. First, the risk in question must be a serious risk well-grounded in the evidence. Second, the phrase "proper administration
of justice" must be carefully interpreted so as not to allow the concealment of an excessive amount of information. Third, the
test requires the judge ordering the ban to consider not only whether reasonable alternatives are available, but also to restrict
the ban as far as possible without sacrificing the prevention of the risk.

47  Atpara. 31, the Court also made the important observation that the proper administration of justice will not necessarily
involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a publication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests of the
administration of justice, which encompass more than fair trial rights. As the test is intended to "reflect . . . the substance
of the Oakes test", we cannot require that Charter rights be the only legitimate objective of such orders any more than we
require that government action or legislation in violation of the Charter be justified exclusively by the pursuit of another
Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be expanded even further in order
to address requests for publication bans where interests other than the administration of justice were involved.

48  Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure that the judicial
discretion to deny public access to the courts is exercised in accordance with Charter principles, in my view, the Dagenais
model can and should be adapted to the situation in the case at bar where the central issue is whether judicial discretion should
be exercised so as to exclude confidential information from a public proceeding. As in Dagenais, New Brunswick and Mentuck,
granting the confidentiality order will have a negative effect on the Charter right to freedom of expression, as well as the
principle of open and accessible court proceedings, and, as in those cases, courts must ensure that the discretion to grant the
order is exercised in accordance with Charter principles. However, in order to adapt the test to the context of this case, it is first
necessary to determine the particular rights and interests engaged by this application.

(2) The Rights and Interests of the Parties

49  The immediate purpose for AECL's confidentiality request relates to its commercial interests. The information in question
is the property of the Chinese authorities. If the appellant were to disclose the Confidential Documents, it would be in breach
of its contractual obligations and suffer a risk of harm to its competitive position. This is clear from the findings of fact of
the motions judge that AECL was bound by its commercial interests and its customer's property rights not to disclose the
information (para. 27), and that such disclosure could harm the appellant's commercial interests (para. 23).

50  Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect its commercial
interests, the appellant will have to withhold the documents. This raises the important matter of the litigation context in which
the order is sought. As both the motions judge and the Federal Court of Appeal found that the information contained in the
Confidential Documents was relevant to defences available under the CEAA, the inability to present this information hinders
the appellant's capacity to make full answer and defence or, expressed more generally, the appellant's right, as a civil litigant,
to present its case. In that sense, preventing the appellant from disclosing these documents on a confidential basis infringes its
right to a fair trial. Although in the context of a civil proceeding this does not engage a Charter right, the right to a fair trial
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generally can be viewed as a fundamental principle of justice: M. (4.) v. Ryan, [1997] 1 S.C.R. 157 (S.C.C.), at para. 84, per
L'Heureux-Dub¢ J. (dissenting, but not on that point). Although this fair trial right is directly relevant to the appellant, there
is also a general public interest in protecting the right to a fair trial. Indeed, as a general proposition, all disputes in the courts
should be decided under a fair trial standard. The legitimacy of the judicial process alone demands as much. Similarly, courts
have an interest in having all relevant evidence before them in order to ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation of commercial and contractual
relations, as well as the right of civil litigants to a fair trial. Related to the latter are the public and judicial interests in seeking
the truth and achieving a just result in civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible court proceedings. This
principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the Charter: New Brunswick, supra, at para. 23.
The importance of public and media access to the courts cannot be understated, as this access is the method by which the
judicial process is scrutinized and criticized. Because it is essential to the administration of justice that justice is done and is
seen to be done, such public scrutiny is fundamental. The open court principle has been described as "the very soul of justice,"
guaranteeing that justice is administered in a non-arbitrary manner: New Brunswick, supra, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent cases
discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should be framed
as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including a commercial
interest, in the context of litigation because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair trial,
outweigh its deleterious effects, including the effects on the right to free expression, which in this context includes
the public interest in open and accessible court proceedings.

54 As in Mentuck, supra, I would add that three important elements are subsumed under the first branch of this test. First,
the risk in question must be real and substantial, in that the risk is well-grounded in the evidence and poses a serious threat
to the commercial interest in question.

55 Inaddition, the phrase "important commercial interest" is in need of some clarification. In order to qualify as an "important
commercial interest," the interest in question cannot merely be specific to the party requesting the order; the interest must be
one which can be expressed in terms of a public interest in confidentiality. For example, a private company could not argue
simply that the existence of a particular contract should not be made public because to do so would cause the company to lose
business, thus harming its commercial interests. However, if, as in this case, exposure of information would cause a breach of a
confidentiality agreement, then the commercial interest affected can be characterized more broadly as the general commercial
interest of preserving confidential information. Simply put, if there is no general principle at stake, there can be no "important
commercial interest" for the purposes of this test. Or, in the words of Binnie J. in Re N. (F.), [2000] 1 S.C.R. 880, 2000 SCC 35
(S.C.C.), at para. 10, the open court rule only yields" where the public interest in confidentiality outweighs the public interest
in openness" (emphasis added).

56  In addition to the above requirement, courts must be cautious in determining what constitutes an "important commercial
interest." It must be remembered that a confidentiality order involves an infringement on freedom of expression. Although the
balancing of the commercial interest with freedom of expression takes place under the second branch of the test, courts must
be alive to the fundamental importance of the open court rule. See generally Muldoon J. in Eli Lilly & Co. v. Novopharm Ltd.
(1994), 56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.
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57 Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether reasonable alternatives
to a confidentiality order are available, but also to restrict the order as much as is reasonably possible while preserving the
commercial interest in question.

B. Application of the Test to this Appeal
(1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents would impose a serious risk on
an important commercial interest of the appellant, and whether there are reasonable alternatives, either to the order itself or
to its terms.

59  The commercial interest at stake here relates to the objective of preserving contractual obligations of confidentiality. The
appellant argues that it will suffer irreparable harm to its commercial interests if the confidential documents are disclosed. In
my view, the preservation of confidential information constitutes a sufficiently important commercial interest to pass the first
branch of the test as long as certain criteria relating to the information are met.

60  Pelletier J. noted that the order sought in this case was similar in nature to an application for a protective order which
arises in the context of patent litigation. Such an order requires the applicant to demonstrate that the information in question has
been treated at all relevant times as confidential and that on a balance of probabilities its proprietary, commercial and scientific
interests could reasonably be harmed by the disclosure of the information: AB Hassle v. Canada (Minister of National Health &
Welfare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.), at p. 434. To this I would add the requirement proposed by Robertson J.A. that
the information in question must be of a "confidential nature" in that it has been" accumulated with a reasonable expectation
of it being kept confidential" (para. 14) as opposed to "facts which a litigant would like to keep confidential by having the
courtroom doors closed" (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information had clearly been treated
as confidential both by the appellant and by the Chinese authorities, and that, on a balance of probabilities, disclosure of the
information could harm the appellant's commercial interests (para. 23). As well, Robertson J.A. found that the information in
question was clearly of a confidential nature as it was commercial information, consistently treated and regarded as confidential,
that would be of interest to AECL's competitors (para. 16). Thus, the order is sought to prevent a serious risk to an important
commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to the confidentiality order, as well
as an examination of the scope of the order to ensure that it is not overly broad. Both courts below found that the information
contained in the Confidential Documents was relevant to potential defences available to the appellant under the CEAA and
this finding was not appealed at this Court. Further, I agree with the Court of Appeal's assertion (para. 99) that, given the
importance of the documents to the right to make full answer and defence, the appellant is, practically speaking, compelled to
produce the documents. Given that the information is necessary to the appellant's case, it remains only to determine whether
there are reasonably alternative means by which the necessary information can be adduced without disclosing the confidential
information.

63 Two alternatives to the confidentiality order were put forward by the courts below. The motions judge suggested that
the Confidential Documents could be expunged of their commercially sensitive contents, and edited versions of the documents
could be filed. As well, the majority of the Court of Appeal, in addition to accepting the possibility of expungement, was of the
opinion that the summaries of the Confidential Documents included in the affidavits could go a long way to compensate for the
absence of the originals. If either of these options is a reasonable alternative to submitting the Confidential Documents under a
confidentiality order, then the order is not necessary, and the application does not pass the first branch of the test.

64 There are two possible options with respect to expungement, and, in my view, there are problems with both of these.
The first option would be for AECL to expunge the confidential information without disclosing the expunged material to the
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parties and the court. However, in this situation the filed material would still differ from the material used by the affiants. It
must not be forgotten that this motion arose as a result of Sierra Club's position that the summaries contained in the affidavits
should be accorded little or no weight without the presence of the underlying documents. Even if the relevant information and
the confidential information were mutually exclusive, which would allow for the disclosure of all the information relied on in
the affidavits, this relevancy determination could not be tested on cross-examination because the expunged material would not
be available. Thus, even in the best case scenario, where only irrelevant information needed to be expunged, the parties would
be put in essentially the same position as that which initially generated this appeal in the sense that at least some of the material
relied on to prepare the affidavits in question would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the confidential information
do not overlap, is an untested assumption (para. 28). Although the documents themselves were not put before the courts on
this motion, given that they comprise thousands of pages of detailed information, this assumption is at best optimistic. The
expungement alternative would be further complicated by the fact that the Chinese authorities require prior approval for any
request by AECL to disclose information.

66  The second option is that the expunged material be made available to the Court and the parties under a more narrowly
drawn confidentiality order. Although this option would allow for slightly broader public access than the current confidentiality
request, in my view, this minor restriction to the current confidentiality request is not a viable alternative given the difficulties
associated with expungement in these circumstances. The test asks whether there are reasonably alternative measures; it does
not require the adoption of the absolutely least restrictive option. With respect, in my view, expungement of the Confidential
Documents would be a virtually unworkable and ineffective solution that is not reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries of the Confidential
Documents included in the affidavits" may well go a long way to compensate for the absence of the originals" (para. 103).
However, he appeared to take this fact into account merely as a factor to be considered when balancing the various interests
at stake. I would agree that at this threshold stage to rely on the summaries alone, in light of the intention of Sierra Club to
argue that they should be accorded little or no weight, does not appear to be a "reasonably alternative measure" to having the
underlying documents available to the parties.

68  With the above considerations in mind, I find the confidentiality order necessary in that disclosure of the Confidential
Documents would impose a serious risk on an important commercial interest of the appellant, and that there are no reasonably
alternative measures to granting the order.

(2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including the effects on the appellant's
right to a fair trial, must be weighed against the deleterious effects of the confidentiality order, including the effects on the right
to free expression, which, in turn, is connected to the principle of open and accessible court proceedings. This balancing will
ultimately determine whether the confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70  As discussed above, the primary interest that would be promoted by the confidentiality order is the public interest in the
right of a civil litigant to present its case or, more generally, the fair trial right. Because the fair trial right is being invoked in this
case in order to protect commercial, not liberty, interests of the appellant, the right to a fair trial in this context is not a Charter
right; however, a fair trial for all litigants has been recognized as a fundamental principle of justice: Ryan, supra, at para. 84.
It bears repeating that there are circumstances where, in the absence of an affected Charter right, the proper administration of
justice calls for a confidentiality order: Mentuck, supra, at para. 31. In this case, the salutary effects that such an order would
have on the administration of justice relate to the ability of the appellant to present its case, as encompassed by the broader
fair trial right.
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71 The Confidential Documents have been found to be relevant to defences that will be available to the appellant in the
event that the CEAA is found to apply to the impugned transaction and, as discussed above, the appellant cannot disclose the
documents without putting its commercial interests at serious risk of harm. As such, there is a very real risk that, without the
confidentiality order, the ability of the appellant to mount a successful defence will be seriously curtailed. I conclude, therefore,
that the confidentiality order would have significant salutary effects on the appellant's right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also have a beneficial impact on
other important rights and interests. First, as I discuss in more detail below, the confidentiality order would allow all parties and
the court access to the Confidential Documents, and permit cross-examination based on their contents. By facilitating access
to relevant documents in a judicial proceeding, the order sought would assist in the search for truth, a core value underlying
freedom of expression.

73 Second, I agree with the observation of Robertson J.A. that, as the Confidential Documents contain detailed technical
information pertaining to the construction and design of a nuclear installation, it may be in keeping with the public interest to
prevent this information from entering the public domain (para. 44). Although the exact contents of the documents remain a
mystery, it is apparent that they contain technical details of a nuclear installation, and there may well be a substantial public
security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74  Granting the confidentiality order would have a negative effect on the open court principle, as the public would be denied
access to the contents of the Confidential Documents. As stated above, the principle of open courts is inextricably tied to the
s. 2(b) Charter right to freedom of expression, and public scrutiny of the courts is a fundamental aspect of the administration
of justice: New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance of open courts cannot be
overstated, it is necessary to examine, in the context of this case, the particular deleterious effects on freedom of expression
that the confidentiality order would have.

75  Underlying freedom of expression are the core values of (1) seeking the truth and the common good, (2) promoting self-
fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3) ensuring that participation in
the political process is open to all persons: Irwin Toy Ltd. c. Québec (Procureur général), [1989] 1 S.C.R. 927 (S.C.C.), at p.
976, R. v. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), per Dickson C.J., at pp. 762-764. Charter jurisprudence has established that
the closer the speech in question lies to these core values, the harder it will be to justify a s. 2(b) infringement of that speech
under s. 1 of the Charter: Keegstra, supra, at pp. 760-761. Since the main goal in this case is to exercise judicial discretion in
a way which conforms to Charter principles, a discussion of the deleterious effects of the confidentiality order on freedom of
expression should include an assessment of the effects such an order would have on the three core values. The more detrimental
the order would be to these values, the more difficult it will be to justify the confidentiality order. Similarly, minor effects of
the order on the core values will make the confidentiality order easier to justify.

76  Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as a fundamental purpose
behind the open court rule, as the open examination of witnesses promotes an effective evidentiary process: Edmonton Journal,
supra, per Wilson J., at pp. 1357-1358. Clearly, the confidentiality order, by denying public and media access to documents
relied on in the proceedings, would impede the search for truth to some extent. Although the order would not exclude the public
from the courtroom, the public and the media would be denied access to documents relevant to the evidentiary process.

77  However, as mentioned above, to some extent the search for truth may actually be promoted by the confidentiality order.
This motion arises as a result of Sierra Club's argument that it must have access to the Confidential Documents in order to test
the accuracy of Dr. Pang's evidence. If the order is denied, then the most likely scenario is that the appellant will not submit the
documents, with the unfortunate result that evidence which may be relevant to the proceedings will not be available to Sierra
Club or the court. As a result, Sierra Club will not be able to fully test the accuracy of Dr. Pang's evidence on cross-examination.
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In addition, the court will not have the benefit of this cross-examination or documentary evidence, and will be required to draw
conclusions based on an incomplete evidentiary record. This would clearly impede the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively small number
of highly technical documents. The nature of these documents is such that the general public would be unlikely to understand
their contents, and thus they would contribute little to the public interest in the search for truth in this case. However, in the
hands of the parties and their respective experts, the documents may be of great assistance in probing the truth of the Chinese
environmental assessment process, which would, in turn, assist the court in reaching accurate factual conclusions. Given the
nature of the documents, in my view, the important value of the search for truth which underlies both freedom of expression
and open justice would be promoted to a greater extent by submitting the Confidential Documents under the order sought than
it would by denying the order, and thereby preventing the parties and the court from relying on the documents in the course
of the litigation.

79  Inaddition, under the terms of the order sought, the only restrictions on these documents relate to their public distribution.
The Confidential Documents would be available to the court and the parties, and public access to the proceedings would not be
impeded. As such, the order represents a fairly minimal intrusion into the open court rule, and thus would not have significant
deleterious effects on this principle.

80  The second core value underlying freedom of speech, namely, the promotion of individual self-fulfilment by allowing
open development of thoughts and ideas, focuses on individual expression, and thus does not closely relate to the open court
principle which involves institutional expression. Although the confidentiality order would restrict individual access to certain
information which may be of interest to that individual, I find that this value would not be significantly affected by the
confidentiality order.

81 The third core value, open participation in the political process, figures prominently in this appeal, as open justice is a
fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic society. It is also essential to a
democracy and crucial to the rule of law that the courts are seen to function openly. The press must be free to comment
upon court proceedings to ensure that the courts are, in fact, seen by all to operate openly in the penetrating light of public
scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society, there was disagreement
in the courts below as to whether the weight to be assigned to the open court principle should vary depending on the nature
of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of media interest were irrelevant
considerations. On the other hand, Evans J.A. held that the motions judge was correct in taking into account that this judicial
review application was one of significant public and media interest. In my view, although the public nature of the case may be
a factor which strengthens the importance of open justice in a particular case, the level of media interest should not be taken
into account as an independent consideration.

83 Since cases involving public institutions will generally relate more closely to the core value of public participation
in the political process, the public nature of a proceeding should be taken into consideration when assessing the merits of a
confidentiality order. It is important to note that this core value will always be engaged where the open court principle is engaged
owing to the importance of open justice to a democratic society. However, where the political process is also engaged by the
substance of the proceedings, the connection between open proceedings and public participation in the political process will
increase. As such, I agree with Evans J.A. in the court below, where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest in ensuring the fair and appropriate adjudication
of all litigation that comes before the courts, some cases raise issues that transcend the immediate interests of the parties
and the general public interest in the due administration of justice, and have a much wider public interest significance.
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84 This motion relates to an application for judicial review of a decision by the government to fund a nuclear energy
project. Such an application is clearly of a public nature, as it relates to the distribution of public funds in relation to an issue
of demonstrated public interest. Moreover, as pointed out by Evans J.A., openness and public participation are of fundamental
importance under the CEAA. Indeed, by their very nature, environmental matters carry significant public import, and openness
in judicial proceedings involving environmental issues will generally attract a high degree of protection. In this regard, I agree
with Evans J.A. that the public interest is engaged here more than it would be if this were an action between private parties
relating to purely private interests.

85 However, with respect, to the extent that Evans J.A. relied on media interest as an indicium of public interest, this was
an error. In my view, it is important to distinguish public interest from media interest, and I agree with Robertson J.A. that
media exposure cannot be viewed as an impartial measure of public interest. It is the public nature of the proceedings which
increases the need for openness, and this public nature is not necessarily reflected by the media desire to probe the facts of
the case. I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where he stated that, while the speech
in question must be examined in light of its relation to the core values," we must guard carefully against judging expression
according to its popularity.”

86  Although the public interest in open access to the judicial review application as a whole is substantial, in my view, it is
also important to bear in mind the nature and scope of the information for which the order is sought in assigning weight to the
public interest. With respect, the motions judge erred in failing to consider the narrow scope of the order when he considered
the public interest in disclosure, and consequently attached excessive weight to this factor. In this connection, I respectfully
disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed the extent of public interest in the openness
of the proceedings in the case before him, the Motions Judge cannot be said in all the circumstances to have given this
factor undue weight, even though confidentiality is claimed for only three documents among the small mountain of paper
filed in this case, and their content is likely to be beyond the comprehension of all but those equipped with the necessary
technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is public in nature.
However, this does not detract from the duty to attach weight to this principle in accordance with the specific limitations on
openness that the confidentiality order would have. As Wilson J. observed in Edmonton Journal, supra, at pp. 1353-1354:

One thing seems clear and that is that one should not balance one value at large and the conflicting value in its context.
To do so could well be to pre-judge the issue by placing more weight on the value developed at large than is appropriate
in the context of the case.

87 In my view, it is important that, although there is significant public interest in these proceedings, open access to the
judicial review application would be only slightly impeded by the order sought. The narrow scope of the order coupled with
the highly technical nature of the Confidential Documents significantly temper the deleterious effects the confidentiality order
would have on the public interest in open courts.

88 In addressing the effects that the confidentiality order would have on freedom of expression, it should also be borne
in mind that the appellant may not have to raise defences under the CEAA, in which case the Confidential Documents would
be irrelevant to the proceedings, with the result that freedom of expression would be unaffected by the order. However, since
the necessity of the Confidential Documents will not be determined for some time, in the absence of a confidentiality order,
the appellant would be left with the choice of either submitting the documents in breach of its obligations or withholding the
documents in the hopes that either it will not have to present a defence under the CEAA or that it will be able to mount a
successful defence in the absence of these relevant documents. If it chooses the former option, and the defences under the
CEAA are later found not to apply, then the appellant will have suffered the prejudice of having its confidential and sensitive
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information released into the public domain with no corresponding benefit to the public. Although this scenario is far from
certain, the possibility of such an occurrence also weighs in favour of granting the order sought.

89  In coming to this conclusion, I note that if the appellant is not required to invoke the relevant defences under the CEAA,
it is also true that the appellant's fair trial right will not be impeded, even if the confidentiality order is not granted. However,
I do not take this into account as a factor which weighs in favour of denying the order because, if the order is granted and
the Confidential Documents are not required, there will be no deleterious effects on either the public interest in freedom of
expression or the appellant's commercial interests or fair trial right. This neutral result is in contrast with the scenario discussed
above where the order is denied and the possibility arises that the appellant's commercial interests will be prejudiced with no
corresponding public benefit. As a result, the fact that the Confidential Documents may not be required is a factor which weighs
in favour of granting the confidentiality order.

90 In summary, the core freedom of expression values of seeking the truth and promoting an open political process are most
closely linked to the principle of open courts, and most affected by an order restricting that openness. However, in the context
of this case, the confidentiality order would only marginally impede, and in some respects would even promote, the pursuit of
these values. As such, the order would not have significant deleterious effects on freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, I note that the confidentiality order would have substantial salutary
effects on the appellant's right to a fair trial, and freedom of expression. On the other hand, the deleterious effects of the
confidentiality order on the principle of open courts and freedom of expression would be minimal. In addition, if the order is not
granted and in the course of the judicial review application the appellant is not required to mount a defence under the CEAA,
there is a possibility that the appellant will have suffered the harm of having disclosed confidential information in breach of its
obligations with no corresponding benefit to the right of the public to freedom of expression. As a result, I find that the salutary
effects of the order outweigh its deleterious effects, and the order should be granted.

92  Consequently, I would allow the appeal with costs throughout, set aside the judgment of the Federal Court of Appeal,
and grant the confidentiality order on the terms requested by the appellant under R. 151 of the Federal Court Rules, 1998.
Appeal allowed.

Pourvoi accueilli.
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H. Wilton-Siegel J.:

1 The applicant, U.S. Steel Canada Inc. (the "applicant" or "USSC"), sought an extension of the stay of proceedings under
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") to July 28, 2016, as the previous stay expired
on April 29, 2016. At the conclusion of the hearing, the Court advised that the extension would be granted for written reasons
to follow. This Endorsement sets out the written reasons for the Court's determination.

2 Section 11.02(3) of the CCAA provides that a court shall not make an order of the nature sought unless the applicant
satisfies the court that circumstances exist that make the order appropriate and that "the applicant has acted, and is acting, in
good faith and with due diligence."

3 These requirements are satisfied in the present circumstances. A sales and investment process (the "SISP") is underway in
Phase II, with a deadline for binding offers of May 13, 2016. There is reason to expect that one or more offers for the applicant
to continue on a going-concern basis will be received. There is little doubt that the applicant is acting in good faith and with
due diligence.

4  The request for an extension of the stay under the CCAA to July 28, 2016 is supported by the chief restructuring officer of the
applicant, the Monitor and the principal stakeholders of the applicant, save for United States Steel Corporation ("USS") which
seeks a shorter extension on conditions described below. Accordingly, there is no objection before the Court to an extension
of the stay. The only issue is whether the extension should be to July 28 or May 26, as USS argues, and whether it should be
on the terms sought by USS.

5  USS argues that the stay should not be extended beyond a reasonable period for evaluation of the bids received on Phase II
of the SISP. In addition, USS argues that the Court should mandate disclosure of the Phase II bids to all stakeholders, including
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USS, upon receipt. It also seeks an order that USSC prepare an updated liquidation analysis, based on the Phase II bids, to
enable a comparison of the options available to the applicant after receipt of any offers under the SISP.

6  The applicant has indicated that it proposes to develop a plan for disclosure of the bids received in the Phase II process of
the SISP after the deadline. Clearly, such a plan will be necessary to reach a restructuring plan, given that the successful bidder
will need to address the positions of the major stakeholders. It will also be necessary to address stakeholder concerns, including
USS, regarding the impact of continuation of the SISP process on their positions. However, USSC opposes the imposition at
this time of any requirement to provide USS with summaries, or copies, of any bids received on Phase II of the SISP, or of any
requirement to prepare an updated liquidation analysis based on such bids.

7  The Court's determination to grant the extension of the stay requested by USSC to July 28, 2016 was based on the following
considerations.

8 First, in USSC's estimation, the SISP currently underway will require a more extended period of time than is
proposed by USS to complete negotiations with any successful bidder and to permit satisfaction of any conditions, including
negotiations between such bidder and other affected stakeholders. This view is shared by the Union, the Province of Ontario
and Representative Counsel. The applicant is proceeding under the CCAA. It is entitled to manage the restructuring process
without restrictions which could jeopardize the prospects for a successful outcome.

9 Second, there can be little doubt that a longer stay extension also furthers the prospect of a successful, going-concern
restructuring, insofar as it provides greater certainty to USSC's suppliers, its customers and its employees regarding the
continued operations of the applicant.

10  Third, as the Monitor points out, even if a going-concern restructuring were not feasible, a longer stay would be required
to implement other arrangements to satisfy the claims of the creditors of the applicant, whether under the CCAA or otherwise.

11 Fourth, USS submits that the Court should impose a shorter extension period to enable the Court to monitor the potential
for value destruction to the detriment of the applicant's creditors during the extension period. In particular, USS suggests that
there is a serious, ongoing material deterioration in its position both as a secured creditor as well as an unsecured creditor of
USSC. I am not persuaded, however, that the evidence before the Court on this issue is sufficient to require a shorter extension
period for the following three reasons.

12 First, USS places considerable emphasis on EBITDA losses of the applicant since October 1, 2015 as evidence of the
deterioration of its secured position. However, the evidence before the Court — in the form of the current liquidation analysis,
which has been provided to the parties on a confidential basis — evidences a fully secured position to the extent of USS' secured
claim.

13 Second, USS argues that such historical EBITDA losses are suggestive of further losses that should be projected during
the extension period. However, the Monitor's Twenty-Fifth Report, dated April 22, 2016, addresses the EBITDA situation in
two respects which indicate a reasonable possibility that there will be no material adverse change in that position over the
period of the proposed extension. In paragraph 34 of that Report, the Monitor indicates that the preliminary forecast EDITBA is
estimated to be positive for Q2 2016. It also states that cuamulative EBITDA at the end of Q2 2016 is estimated to be consistent
with, or slightly exceed, the Independent Business Plan the applicant implemented in October 2015 and substantially better
by the end of fiscal 2016.

14 Third, while USS is also a substantial unsecured creditor, it will not be the only significant unsecured creditor affected
by the applicant's failure to achieve a successful restructuring if that were to occur. The other significant unsecured creditors in
such event — principally, the Province of Ontario, the Union and the non-unionized employees and retirees — will have very
substantial claims as well. As noted above, these creditors support the extension and oppose the additional relief sought by USS.
Moreover, in the event of an unsuccessful restructuring, it is not realistic to expect that there will be an expeditious process for
satisfying the claims of the applicant's creditors given the issues of quantum and priority of security that will be disputed.



15  For the foregoing reasons, I conclude that a stay to July 28, 2016 is appropriate in the circumstances. I also conclude that
it is not appropriate to impose the conditions sought by USS requiring the delivery of information by USSC for the following
four principal reasons.

16  First, and most important, at the present time, as mentioned, there is no clarity regarding the nature and number of bids
for USSC or its assets that may be received under the SISP. That information will drive a determination not only of the manner
in which USSC proceeds with respect to a restructuring plan, but also of the appropriate involvement of the other stakeholders,
including USS, and the nature of disclosure that should be made to those stakeholders. It is therefore premature and unwise to
mandate any particular disclosure at this time without being able to assess the consequences of such disclosure for the applicant's
prospects for a successful restructuring

17 Second, as mentioned above, the applicant has indicated that it proposes to develop a plan for disclosure of the bids
received in the Phase II process of the SISP that is consistent with furthering the prospects for a successful restructuring. Given
that intention, I think it is more appropriate to address disclosure issues after the parties have reviewed, and if possible informally
negotiated, a proposed USSC plan for the involvement of stakeholders that USSC has developed based on the actual results of
the SISP rather than to impose conditions based on speculation as to the likely outcome of the SISP.

18 Third, for the reasons set out above, the USS concern for the potential for value destruction during the stay extension
period is not a sufficient basis for ordering the immediate preparation of a new liquidation analysis.

19 Fourth, USS is effectively seeking to amend the SISP order of the Court, dated January 12, 2016 (the "SISP Order"), to
mandate disclosure of the Phase II bids that was not provided for in that Order. Instead, the SISP Order effectively left it to the
applicant to fashion appropriate disclosure based on the results of the Phase II process, as the applicant's obligations are limited
to consultation with the stakeholders. In particular, there is no obligation on USSC to disclose offers received under Phase II,
unlike the obligation to disclose letters of interest received under Phase I of the SISP. Any motion to amend the SISP Order
should be brought on a basis that is informed by changed circumstances from those contemplated at the time of the SISP Order.
At a minimum, that requires completion of Phase II of the SISP.

20  Based on the foregoing, the relief sought by USS in its Notice of Objection dated April 15, 2016, in particular the relief
sought in paragraph 24 thereof, is denied.
Application granted.
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