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Citation: Re Xerium Technologies Inc., 2010 ONSC 3974
Court File No. 10-8652-00CL
Date: 20100928

SUPERIOR COURT OF JUSTICE
ONTARIO
(Commercial List)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

XERIUM TECHNOLOGIES, INC., IN ITS CAPACITY AS THE FOREIGN
REPRESENTATIVE OF XERIUM TECHNOLOGIES, INC., HUYCK LICENSCO INC.,
STOWE WOODWARD LICENSCO LLC, STOWE WOODWARD LLC, WANGNER
ITELPA I LLC, WANGNER ITELPA 11 LLC, WEAVEXX, LLC, XERIUM ASIA, LLC,
XERIUM 111 (US) LIMITED, XERIUM 1V (US) LIMITED, XERIUM V (US) LIMITED,
XTI LLC, XERIUM CANADA INC., HUYCK.WANGNER AUSTRIA GMBH, XERIUM
GERMANY HOLDING GMBH, AND XERIUM ITALIA S.P.A.
(collectively, the ""Chapter 11 Debtors")

Applicants
BEFORE: C.CAMPBELL J.
COUNSEL: Derrick Tay, Randy Sutton for the Applicants
HEARD: May 14, 2010
ENDORSEMENT
(1] The Recognition Orders sought in this matter exhibit the innovative and efficient

employment of the provisions of Part IV of the Companies Creditors Arrangement Act, R.S.C.
1985, c. C.36, as amended (the "CCAA") to cross border insolvencies.

2] Each of the "Chapter 11 Debtors" commenced proceedings on March 30, 2010 in the
United States under Chapter 11 of Title 11 of the United States Bankruptcy Code (the "U.S.
Bankruptcy Code") in the U.S. Bankruptcy Court for the District of Delaware (the "Chapter 11
Proceedings.")

[3] On April 1, 2010, this Court granted the Recognition Order sought by, inter alia, the
Applicant, Xerium Technologies Inc. ("Xerium") as the "Foreign Representative" of the Chapter
Il Debtors and recognizing the Chapter 11 Proceedings as a "foreign main proceeding” in
respect of the Chapter 11 Debtors, pursuant to Part IV of the CCAA.

2010 ONSC 3974 (CanLil)



[4] On various dates in April 2010, Judge Kevin J. Carey of the U.S. Bankruptcy Court
made certain orders in respect of the Chapter 11 Debtors' ongoing business operations.

(5] On May 12, 2010, Judge Carey confirmed the Chapter 11 Debtors' amended Joint
Prepackaged Plan of Reorganization dated March 30, 2010 as supplemented (the "Plan")’
pursuant to the U.S. Bankruptcy Code (the "U.S. Confirmation Order.")

6] Xerium sought in this motion to have certain orders made by the U.S. Bankruptcy Court
in April 2010, the U.S Confirmation Order and the Plan recognized and given effect to in
Canada.

[7] The Applicant together with its direct and indirect subsidiaries (collectively, the

"Company") are a leading global manufacturer and supplier of products used in the production of

paper products.

8] Both Xerium, a Delaware limited liability company, Xerium Canada Inc. ("Xerium
Canada"), a Canadian company, together with other entities forming part of the Chapter 11
Debtors are parties to an Amended and Restated Credit and Guarantee Agreement dated as of
May 30, 2008 as borrowers, with various financial institutions and other persons as lenders. The
Credit Facility is governed by the laws of the State of New York.

[9] Due to a drop in global demand for paper products and in light of financial difficulties
encountered by the Company due to the drop in demand in its products and is difficulty raising
funds, the Company anticipated that it would not be in compliance with certain financial
covenants under the Credit Facility for the period ended September 30, 2009. The Chapter 11
Debtors, their lenders under the Credit Facility, the Administrative Agent and the Secured
Lender Ad Hoc Working Group entered into discussions exploring possible restructuring
scenarios. The negotiations progressed smoothly and the parties worked toward various
consensual restructuring scenarios.

[10] The Plan was developed between the Applicant, its direct and indirect subsidiaries
together with the Administrative Agent and the Secured Lender Ad Hoc Working Group.

[11] Pursuant to the Plan, on March 2, 2010, the Chapter 11 Debtors commenced the
solicitation of votes on the Plan and delivered copies of the Plan, the Disclosure Statement and
the appropriate ballots to all holders of claims as of February 23, 2010 in the classes entitled to
vote on the Plan.

{12} The Disclosure Statement established 4:00 p.m. (prevailing Eastern time) on March 22,
2010 as the deadline for the receipt of ballots to accept or reject the Plan, subject to the Chapter
I'1 Debtors' right to extend the solicitation period. The Chapter 11 Debtors exercised their right

' Capitalized terms used herein not otherwise defined shall have the meanings ascribed to them in the Plan. Unless
otherwise stated, all monetary amounts contained herein are expressed in U.S. Dollars.
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to extend the solicitation period to 6:00 p.m. (prevailing Eastern time) on March 26, 2010. The
Plan was overwhelmingly accepted by the two classes of creditors entitled to vote on the Plan.

(13} On March 31, 2010, the U.S. Bankruptcy Court entered the Order (I) Scheduling a
Combined Hearing to Consider (a) Approval of the Disclosure Statement, (b) Approval of
Solicitation Procedures and Forms of Ballots, and (¢) Confirmation of the Plan; (1) Establishing
a Deadline to Object to the Disclosure Statement and the Plan; and (111) Approving the Form and
Manner of Notice Thereof (the "Scheduling Order.")

[14] Various orders were made by the U.S. Bankruptcy Court in April 2010, which orders
were recognized by this Court.

[15] On May 12, 2010, at the Combined Hearing, the U.S. Bankruptcy Court confirmed the
Plan, and made a number of findings, inter alia, regarding the content of the Plan and the
procedures underlying its consideration and approval by interested parties. These included the
appropriateness of notice, the content of the Disclosure Statement, the voting process, all of
which were found to meet the requirements of the U.S. Bankruptcy Code and fairly considered

the interests of those affected.

[16] The Plan provides for a comprehensive financial restructuring of the Chapter 11 Debtors’
institutional indebtedness and capital structure. According to its terms, only Secured Swap
Termination Claims, claims on account of the Credit Facility, Unsecured Swap Termination
Claims, and Equity Interests in Xerium are "impaired" under the Plan. Holders of all other
claims are unimpaired.

[17] Under the Plan, the notional value of the Chapter 11 Debtors' outstanding indebtedness
will be reduced from approximately U.S.$640 million to a notional value of approximately
U.S.$480 million, and the Chapter 11 Debtors will have improved liquidity as a result of the
extension of maturity dates under the Credit Facility and access to an U.S. $80 million Exit
Facility.

[18] The Plan provides substantial recoveries in the form of cash, new debt and equity to its
secured lenders and swap counterparties and provides existing equity holders with more than
$41.5 million in value.

[19]  Xerium has been unable to restructure its secured debt in any other manner than by its
secured lenders voluntarily accepting equity and the package of additional consideration
proposed to be provided to the secured lenders under the Plan.

[20]  The Plan benefits all of the Chapter 11 Debtors' stakeholders. It reflects a global
settlement of the competing claims and interests of these parties, the implementation of which
will serve to maximize the value of the Debtors' estates for the benefit of all parties in interest.

[21] I conclude that the Plan is not likely to be followed by the liquidation or the need for
further financial reorganization of the Chapter 11 Debtors.
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[22] On April 1, 2010, the Recognition Order granted by this Court provided, among other
things:
(a) Recognition of the Chapter 11 Proceedings as a "foreign main proceeding" pursuant to
Subsection 47(2) of the CCAA;
(b) Recognition of the Applicant as the "foreign representative” in respect of the Chapter 11 5}
Proceedings; =
[}
S
(c¢) Recognition of and giving effect in Canada to the automatic stay imposed under Section &
362 of the U.S. Bankruptcy Code in respect of the Chapter 11 Debtors; £
(d) Recognition of and giving effect in Canada to the U.S. First Day Orders in respect of the f

Chapter 11 Debtors;

(e) A stay of all proceedings taken or that might be taken against the Chapter 11 Debtors
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(f) Restraint on further proceedings in any action, suit or proceeding against the Chapter 11
Debtors;

(g) Prohibition of the commencement of any action, suit or proceeding against the Chapter
11 Debtors; and

(h) Prohibition of the Chapter 11 Debtors from selling or otherwise disposing of. outside the
ordinary course of its business, any of the Chapter 11 Debtors' property in Canada that
relates to their business and prohibiting the Chapter 11 Debtors from selling or otherwise
disposing of any of their other property in Canada, unless authorized to do so by the U.S.
Bankruptcy Court.

[23] I am satisfied that this Court does have the authority and indeed obligation to grant the
recognition sought under Part IV of the CCAA. The recognition sought is precisely the kind of
comity in international insolvency contemplated by Part IV of the CCAA.
[24]  Section 44 identifies the purpose of Part IV of the CCAA. It states

The purpose of this Part is to provide mechanisms for dealing with cases of cross-border

insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with those
of foreign jurisdictions in cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(¢) the fair and efficient administration of cross-border insolvencies that protects the
interests of creditors and other interested persons, and those of debtor companies;



(d) the protection and the maximization of the value of debtor company's property; and

(e) the rescue of financially troubled businesses to protect investment and preserve
employment.

[25] I am satisfied that the provisions of the Plan are consistent with the purposes set out in
s. 61(1) of the CCAA, which states:

Nothing in this Part prevents the court, on the application of a foreign representative or
any other interested person, from applying any legal or equitable rules governing the
recognition of foreign insolvency orders and assistance to foreign representatives that are
not inconsistent with the provisions of this Act.

[26] In Re Babcock & Wilcox Canada Lid., 18 C.B.R. (4th) 157 at para. 21, this Court held
that U.S. Chapter 11 proceedings are "foreign proceedings” for the purposes of the CCAA's
cross-border insolvency provisions. The Court also set out a non exclusive or exhaustive list of
factors that the Court should consider in applying those provisions.

[27] The applicable factors from Re Babcock and Wilcox that dictate in favour of recognition
of the U.S. Confirmation Order are set out in paragraph 45 of the Applicant's factum:

(a) The Plan is critical to the restructuring of the Chapter 11 Debtors as a global corporate
unit;

(b) The Company is a highly integrated business and is managed centrally from the United
States. The Credit Facility which is being restructured is governed by the laws of the
State of New York. Each of the Chapter 11 Debtors is a borrower or guarantor, or both,
under the Credit Facility;

(¢) Confirmation of the Plan in the U.S. Court occurred in accordance with standard and well
established procedures and practices, including Court approval of the Disclosure
Statement and the process for the solicitation and tabulation of votes on the Plan;

(d) By granting the Initial Order in which the Chapter 11 Proceedings were recognized as
Foreign Main Proceedings. this Honourable Court already acknowledged Canada as an
ancillary jurisdiction in the reorganization of the Chapter 11 Debtors;

(e) The Applicant carries on business in Canada through a Canadian subsidiary, Xerium
Canada, which is one of Chapter 11 Debtors and has had the same access and
participation in the Chapter 11 Proceedings as the other Chapter 11 Debtors;

(N Recognition of the U.S. Confirmation Order is necessary for ensuring the fair and
efficient administration of this cross-border insolvency, whereby all stakeholders who
hold an interest in the Chapter 11 Debtors are treated equitably.




[28] Additionally, the Plan is consistent with the purpose of the CCAA. By confirming the
Plan, the U.S. Bankruptcy Court has concluded that the Plan complies with applicable U.S.
Bankruptcy principles and that, inter alia:

(a) it is made in good faith;
(b) it does not breach any applicable law;
(c) it is in the interests of the Chapter | | Debtors' creditors and equity holders; and

(d) it will not likely be followed by the need for liquidation or further financial
reorganization of the Chapter 11 Debtors.

These are principles which also underlie the CCAA, and thus dictate in favour of the Plan's
recognition and implementation in Canada.

[29] In granting the recognition order sought, I am satistied that the implementation of the
Plan in Canada not only helps to ensure the orderly completion to the Chapter 11 Debtors'
restructuring process, but avoids what otherwise might have been a time-consuming and costly
process were the Canadian part of the Applicant itself to make a separate restructuring
application under the CCAA in Canada.

[30] The Order proposed relieved the Applicant from the publication provisions of's. 53(b) of
the CCAA. Based on the positive impact for creditors in Canada of the Plan as set out in
paragraph 27 above, | was satisfied that given the cost involved in publication, the cost was
neither necessary nor warranted.

[31]  The requested Order is to issue in the form signed.

C. CAMPBELL J.

Released:
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CITATION: Hartford Computer Hardware, Inc. (Re), 2012 ONSC 964
COURT FILE NO.: CV-11-9514-00CL
DATE: 20120215

SUPERIOR COURT OF JUSTICE — ONTARIO
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, ¢. C 36, AS AMENDED

APPLICATION OF HARTFORD COMPUTER HARDWARE, INC.
UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, ¢. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF ILLINOIS

RE:

BEFORE:

COUNSEL:

HEARD &

EASTERN DIVISION WITH RESPECT TO

HARTFORD COMPUTER HARDWARE, INC., NEXICORE SERVICES,
LLC, HARTFORD COMPUTER GROUP, INC. AND HARTFORD
COMPUTER GOVERNMENT, INC., (COLLECTIVELY, THE
“CHAPTER 11 DEBTORS”), Applicants

MORAWETZ J.
Kyla Mahar and John Porter, for the Chapter 11 Debtors

Adrienne Glen, for FTI Consulting Canada, Inc., Infermation Officer

Jane Dietrich, for Avnet Inc.

ENDORSED: February 1, 2012

REASONS

RELEASED: February 15, 2012
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[11 Hartford Computer Hardware, Inc. (“Hartford™), on its own behalf and in its capacity as
foreign representative of Chapter 11 Debtors (the “Foreign Representative™) brought a motion
under s. 49 of the Companies’ Creditors Arrangement Act (the “CCAA™) tor recognition and
implementing in Canada the following Orders of the United States Bankruptcy Court for the
Northern District of Ilinois Eastern Division (the “U.S. Court”™) made in the proceedings
commenced by the Chapter 11 Debtors:

(1) the Final Utilities Order;

(i1) the Bidding Procedures Order;
(iti)  the Final DIP Facility Order.
(collectively, the U.S. Orders™)

[2] On December 12, 2011, the Chapter 11 Debtors commenced the Chapter 11 proceeding.
The following day, | made an order granting certain interim relief to the Chapter 11 Debtors,
including a stay of proceedings. On December 15, 2011, the U.S. Court made an order
authorizing Hartford to act as the Foreign Representative of the Chapter 11 Debtors. On
December 21, 2011, I made two orders, an Initial Recognition Order and a Supplemental Order
that, among other things:

(i) declared the Chapter 11 proceedings to be a “foreign main proceeding”™ pursuant
to Part IV of the CCA4;

(ii) recognized Hartford as the Foreign Representative of the Chapter 11 Debtors;
(iii)  appointed FTI as Information Officer in these proceedings;
(iv)  granted a stay of proceedings;

(v) recognized and made effective in Canada certain “First Day Orders” of the U.S.
Court including an Interim Utilities Order and Interim DIP Facility Order.

[3] On January 26, 2012, the U.S. Court made the U.S. Orders.

4] The Foreign Representative is of the view that recognition of the U.S. Orders is necessary
for the protection of the Chapter 11 Debtors® property and the interest of their creditors.

[5] The affidavit of Mr. Mittman and First Report of the Information Officer provide details
with respect to the hearings in the U.S. Court on January 26, 2012 which resulted in the U. S.
Court granting the U.S. Orders. The Utilities Order and the Bidding Procedures Order are
relatively routine in nature and it is, in my view, appropriate to recognize and give effect to these
orders.
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{6} With respect to the Final DIP Facility Order, it is noted that paragraph 6 of this Order
contains a partial “roll up” provision wherein all Cash Collateral in the possession or control of
Chapter 11 Debtors on December 12, 2011 (the “Petition Date™) or coming into their possession
after the Petition Date is deemed to have been remitted to the Pre-petition Secured Lender for
application to and repayment of the Pre-petition revolving debt facility with a corresponding
borrowing under the DIP Facility.

[7] In making the Final DIP Facility Order, the Information Officer reports that the U.S.
Court found that good cause had been shown for entry of the Final DIP Facility Order, as the
Chapter 11 Debtors’ ability to continue to use Cash Collateral was necessary to avoid immediate
and irreparable harm to the Chapter 11 Debtors and their estates.

18] The granting of the Final DIP Facility Order was supported by the Unsecured Creditors’
Committee. Certain objections were filed but the Order was granted after the U.S. Court heard
the objections.

9] The Information Officer reports that Canadian unsecured creditors will be treated no less
favourably than U.S. unsecured creditors. Further, since a number of Canadian unsecured
creditors are employees of the Chapter 11 Debtors, these creditors benefit from certain priority
claims which they would not be entitled to under Canadian insolvency proceedings.

[10]  The Information Officer and Chapter 11 Debtors recognize that in CCAA proceedings, a
partial “roll up” provision would not be permissible as a result of s. 11.2 of the CCAA, which
expressly provides that a DIP charge may not secure an obligation that exists before the Initial

Order is made.

[11]  Section 49 of the CCAA provides that, in recognizing an order of a foreign court, the
court may make any order that it considers appropriate, provided the court is satisfied that it is
necessary for the protection of the debtor company’s property or the interests of the creditor or
creditors.

[12] Itis necessary, in my view, to emphasize that this is a motion to recognize an order made
in the “foreign main proceeding”. The Final DIP Facility Order was granted after a hearing in
the U.S. Court. Further, it appears from the affidavit of Mr. Mittman that, as of the end of
December 2011, the Chapter 11 Debtors had borrowed $1 million under the Interim DIP Facility.
The Cash Collateral on hand as of the Petition Date was effectively spent in the Chapter 11
Debtors” operations and replaced with advances under the Interim DIP Facility in December
2011 such that all cash in the Chapter 11 Debtors’ accounts as of the date of the Final DIP
Facility Order were proceeds from the Interim DIP Facility.

[13]  The Information Officer has reported that. in the circumstances, there will be no material
prejudice to Canadian creditors if this court recognizes the Final DIP Facility, and that nothing is
being done that is contrary to the applicable provisions of the CCAA4. The Information Officer is
of the view that recognition of the Final DIP Facility Order is appropriate in the circumstances.
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[14] A significant factor to take into account is that the Final DIP Facility Order was granted
by the U.S. Court. In these circumstances, | see no basis for this court to second guess the
decision of the U.S. Court.

[15]  Based on the foregoing, I have concluded that recognition of the Final DIP Facility Order
is necessary for the protection of the debtor company’s property and for the interests of the
creditors.

[16] In making this determination, I have also taken into account the provisions of s. 61(2) of
the CCAA4 which is the public policy exception. This section reads: “Nothing in this Part
prevents the court from refusing to do something that would be contrary to public policy”.

[17]  The public policy exception has its origins in the UNCITRAL Model Law on Cross-
Border Insolvency. Article 6 of the Model Law provides: “Nothing in this Law prevents the
court from refusing to take an action governed by this Law if the action would be manifestly
contrary to the public policy of this State”. It is also important to note that the Guide to
Enactment of the UNCITRAL Model Law on Cross-Border Insolvency (paragraphs 86-89)
makes specific reference to the fact that the public policy exceptions should be interpreted
restrictively.

[18] I am in agreement with the commentary in the Guide to Enactment to the effect that s.
61(2) should be interpreted restrictively. The Final DIP Facility Order does not, in my view,
raise any public policies issues.

[19] 1 am satisfied that it is appropriate to grant the requested relief. The motion is granted
and an order has been signed in the form requested to give effect to the foregoing.

MORAWETZ ).

Date: February 15, 2012
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