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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC.,,
BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1,
LLC, BBD HOLDING 2, LLC, BBDI, LLC, BROOKS BROTHERS
INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT,
LLC, DECONIC GROUP LLC, GOLDEN FLEECE
MANUFACTURING GROUP, LLC, RBA WHOLESALE, LLC,
RETAIL BRAND ALLIANCE GIFT CARD SERVICES, LLC,
RETAIL BRAND ALLIANCE OF PUERTO RICO, INC., 696
WHITE PLAINS ROAD, LLC, AND BROOKS BROTHERS
CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER
SECTION 46 OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

APPLICANT

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.
The claim made by the applicant appears on the following page.

THIS APPLICATION will come on for a hearing before a Judge presiding over
the Commercial List on September 14, 2020 at 11:00 AM at the Court House, 330
University Avenue, Toronto, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any
step in the application or to be served with any documents in the application, you or an
Ontario lawyer acting for you must forthwith prepare a notice of appearance in Form
38A prescribed by the Rules of Civil Procedure, serve it on the applicant’s lawyer or,
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where the applicant does not have a lawyer, serve it on the applicant, and file it, with
proof of service, in this court office, and you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER
DOCUMENTARY EVIDENCE TO THE COURT OR TO EXAMINE OR
CROSS-EXAMINE WITNESSES ON THE APPLICATION, you or your lawyer
must, in addition to serving your notice of appearance, serve a copy of the evidence on
the applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the
applicant, and file it, with proof of service, in the court office where the application is to
be heard as soon as possible, but not later than 2 p.m. on the day before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE
GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.
IF YOU WISH TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTING A LOCAL LEGAL AID OFFICE.

Date September 13, 2020 Issued by

Local Registrar

Address of  Superior Court of Justice
court office:  (Commercial List)
330 University Avenue
Toronto ON MS5G 1R7
9t Floor

TO: SERVICE LIST
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APPLICATION

I. Brooks Brothers Group, Inc. (“BBGI”), in its capacity as a foreign representative
of itself as well as Brooks Brothers Canada Ltd. (“Brooks Brothers Canada™) and 12!
other affiliated debtors in possession (collectively, the “Chapter 11 Debtors” and
together with their non-debtor affiliates, “BB Group”), makes this application seeking
orders, inter alia, for the following relief, substantially in the form of draft orders included

in the Application Record:

(a) an order (the “Initial Recognition Order”)

(1) appointing BBGI as the foreign representative (in such capacity,
the “Foreign Representative”) of the Chapter 11 Debtors as
defined in section 45 of the Companies’ Creditors Arrangement

Act, R.S.C. 1985, c. C-36 (the “CCAA”);

(i1) declaring that the centre of main interest for each of the Chapter 11
Debtors is the United States of America and recognizing the
Chapter 11 cases (the “Chapter 11 Cases’’) commenced in respect
of the Chapter 11 Debtors in the United States Bankruptcy Court
for the District of Delaware (the “U.S. Court”) as a “foreign main

proceeding” as defined in section 45 of the CCAA;

' In addition to BBGI and Brooks Brothers Canada, the other 12 Chapter 11 Debtors are Brooks Brothers
Far East Limited; BBD Holding 1, LLC; BBD Holding 2, LLC; BBDI, LLC; Brooks Brothers
International, LLC; Brooks Brothers Restaurant, LLC; Deconic Group LLC; Golden Fleece
Manufacturing Group, LLC; RBA Wholesale, LLC; Retail Brand Alliance Gift Card Services, LLC;
Retail Brand Alliance of Puerto Rico, Inc.; and 696 White Plains Road, LLC.



(b)

(iii)

(iv)
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granting a stay of proceedings in respect of the Chapter 11 Debtors

until otherwise ordered by this Court;

restraining the right of any person or entity to, among other things,
discontinue or terminate any supply of products to the Chapter 11

Debtors; and

requiring the proposed information officer to publish notice of this

proceeding as required by section 53(b) of the CCAA; and

an order (the “Supplemental Order”)

(1)

(i)

(iii)

(iv)

recognizing and enforcing the terms of the following orders entered

by the U.S. Court on September 11, 2020:

(A)  the Foreign Representative Order (defined below), and

(B)  the Second Joint Administration Order (defined below);

granting a stay of proceedings (the “Requested Stay”), as further
described below, in respect of the Chapter 11 Debtors and the

directors and officers of the Chapter 11 Debtors;

appointing Alvarez & Marsal Canada Inc. (“A&M”) as the
information officer in this proceeding (in such capacity

“Information Officer”);

granting superpriority charges over Brooks Brothers Canada’s

property (in order of priority):
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(A)  in favour of the Information Officer, along with its counsel
and the Chapter 11 Debtors’ Canadian counsel as security
for their respective fees and disbursements relating to
services rendered in respect of this proceeding, up to a
maximum of CAD$350,000 (the “Administration

Charge”), and

(B) in favour of Brooks Brothers Canada’s directors and
officers in respect of potential liability that they could incur
in relation to these CCAA proceedings in excess of the
coverage limits on available director and officer insurance
policies, in the amount of CAD$200,000 (the “Directors’

Charge”); and

(v) such further and other relief as this Honourable Court deems just.

2. THE GROUNDS FOR THE APPLICATION ARE:

(a)

(b)

Brooks Brothers (defined below) is the oldest apparel business in the
United States and has grown into one of the world’s leading clothing
retailers with over 1,400 locations in over 45 countries, and a leading e-

commerce platform.

On July 8, 2020 (the “Initial Petition Date), each of the Chapter 11

Debtors other than Brooks Brothers Canada (the “Imitial Chapter 11



(©)

(d)

(e)

®
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Debtors”) filed voluntary petitions for relief pursuant to Chapter 11 of the

U.S. Bankruptcy Code with the U.S. Court.

Since the Initial Petition Date, the Initial Chapter 11 Debtors have
completed a successful sales and marketing process for the BB Group’s
(now former) business (“Brooks Brothers” or the “Business’), which
resulted in a sale (the “Sale Transaction”) of substantially all of the
Chapter 11 Debtors’ assets, including the assets of, but not the equity in,
Brooks Brothers Canada, to SPARC Group LLC (the “Buyer”) for

aggregate proceeds totaling US$325 million.

The Initial Chapter 11 Debtors reached a global resolution with their
prepetition creditors, which provided for, among other things, the
impairment and settlement of their senior secured lenders’ claims for
US$205.8 million and for the remainder of the proceeds from the Sale
Transaction to be delivered to the Chapter 11 Debtors’ estates for an

efficient administration and wind-down of the Chapter 11 Cases.

The U.S. Court entered an order approving the Sale Transaction on August

14, 2020.

The Sale Transaction closed on August 31, 2020, and the Buyer now owns

the Business, subject to



(2

(h)

(1)

W)

(1)

(i)
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the Buyer’s designation rights in respect of leases, including
Brooks Brothers Canada’s leases, none of which has been

designated for assumption and assignment or rejection, and

the conveyance of Brooks Brothers Canada’s assets, including
Brooks Brothers Canada’s inventory (the “Canadian Acquired

Inventory”).

An Order from this Court is required to convey the Canadian Acquired

Inventory free and clear of all encumbrances.

Brooks Brothers Canada Ltd. (“Brooks Brothers Canada”) filed a

voluntary petition for relief pursuant to Chapter 11 of the U.S. Bankruptcy

Code with the U.S. Court on September 10, 2020.

On September 11, 2020, the U.S. Court entered orders

(1)

(i)

authorizing BBGI to act as foreign representative on behalf of the
Chapter 11 Debtors in these CCAA proceedings (the “Foreign

Representative Order”), and

directing the administration of Brooks Brothers Canada’s Chapter
11 Case jointly with the other Chapter 11 Cases (the “Second Joint

Administration Order”).

All of the Chapter 11 Debtors operate on an integrated basis and are

incorporated or established under the laws of the United States, with the



(k)

M

(m)

(n)
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exception of Brooks Brothers Canada, which is incorporated in Ontario,

and Brooks Brothers Far East Limited.

Brooks Brothers Canada operates 12 retail stores in Canada and as of
March 2020 employed 150 employees, none of whom are unionized and
most of whom have been furloughed since that time due to the COVID-19

pandemic.

Prior to the Sale Transaction, Brooks Brothers Canada was wholly
dependent on the U.S. Chapter 11 Debtors for a wide range of corporate,

administrative and business support services (the “Support Services”).

Brooks Brothers Canada remains wholly dependent on the U.S. Chapter

11 Debtors to provide the Support Services.

On a standalone basis, Brooks Brothers Canada is not profitable, having

lost over US$3.6 million in the 11-month period ending July 4, 2020.

The Chapter 11 Cases each constitute a “Foreign Main Proceeding” in which BBGI is

the “Foreign Representative”

(0)

(p)

The Chapter 11 Debtors are all currently parties to the Chapter 11 Cases
pursuant to petitions filed in the U.S. Court under Chapter 11 of the U.S.

Bankruptcy Code.

The Chapter 11 Cases constitute “foreign proceedings” pursuant to section

45(1) of the CCAA.
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BBGTI has been appointed as “foreign representative” of all of the Chapter
11 Debtors in the Chapter 11 Cases and, as such, falls within the definition

of “foreign representative” under section 45(1) of the CCAA.

Pursuant to section 46(1) of the CCAA, the Foreign Representative may

apply to this Court for recognition of the Chapter 11 Cases.

Pursuant to subsection 47(1) of the CCAA, this Court shall make an order
recognizing the Chapter 11 Cases if it is satisfied that the application
relates to a “foreign proceeding” and that BBGI is a “foreign

representative”.

Each of the Chapter 11 Debtors’ centre of main interest is located in the
U.S. and, as such, the within proceedings are a “foreign main proceeding”

for the purposes of section 45(1) of the CCAA.

The Requested Stay is appropriate in the circumstances

(u)

(V)

Under section 48 of the CCAA, this Court shall, in the case of a foreign
main proceeding, exercise its jurisdiction to prohibit the commencement
or furtherance of any action, suit or proceeding against the Chapter 11

Debtors, subject to any terms and conditions it considers appropriate.

The Requested Stay in Canada is essential to ensuring the Sale Transaction

can be completed.
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Recognition of the Foreign Representative Order and Second Joint Administration

Order is appropriate

(W)

For the purposes of ensuring the orderly wind-down of Brooks Brothers
Canada, the Foreign Representative requests that the Foreign
Representative Order and Second Joint Administration Order be

recognized by this Court pursuant to section 49 of the CCAA.

The Administration Charge and Directors’ Charge are necessary

(x)

)

(2)

The proposed Administration Charge and Directors’ Charge will constitute
a charge on the property of Brooks Brothers Canada and will rank in
priority to all unsecured claims, but subordinate to secured creditors with

existing perfected security interests.

The proposed Administration Charge, which will rank in priority to the
Directors’ Charge, in the amount of CAD$350,000 is for the benefit of the
proposed Information Officer, the Information Officer’s legal counsel and
the Chapter 11 Debtors’ Canadian legal counsel, and is reasonable in the
circumstances having regard to the size and complexity of these

proceedings.

The proposed Directors’ Charge in the amount of CAD$200,000 is for the
benefit of the directors and officers of Brooks Brothers Canada and is

reasonable in the circumstances having regarding to the potential liabilities
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in respect of these proceedings in excess of existing director and officer

insurance policies.

The appointment of an Information Officer is appropriate

(aa)

General

(bb)

(c)

A&M has consented to act as the Information Officer in the within
proceeding, and will assist the Court and Canadian stakeholders of the

Chapter 11 Debtors.

The CCAA, including Part I'V.

Such further and other grounds as counsel may advise and this Honourable

Court may permit.

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the application:

(a)

(b)

(©)

(d)

the Affidavit of Stephen Marotta sworn September 13, 2020;

an affidavit, to be sworn, attaching certified copies of the Foreign

Representative Order and the Second Joint Administration Order;

the consent of A&M to act as the Information Officer; and

such further and other evidence as counsel may advise and this Honourable

Court may permit.



September 14, 2020
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OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto ON M5X 1B8

Tracy Sandler (LSO# 32443N)
Tel: 416.862.5890
Email: tsandler@osler.com

Shawn T. Irving (LSO# 500035U)
Tel: 416.862.4733
Email: sirving@osler.com

Martino Calvaruso (LSO# 57359Q)
Tel: 416.862.6665
mcalvaruso@osler.com

Fax: 416.862.6666

Lawyers for the Applicant
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED Court File No:

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC., BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC, BBD HOLDING 2, LLC,
BBDI, LLC, BROOKS BROTHERS INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT, LLC, DECONIC GROUP LLC, GOLDEN FLEECE
MANUFACTURING GROUP, LLC, RBA WHOLESALE, LLC, RETAIL BRAND ALLIANCE GIFT CARD SERVICES, LLC, RETAIL BRAND ALLIANCE OF
PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND BROOKS BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

Applicant

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Proceeding commenced at Toronto

NOTICE OF APPLICATION

OSLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1BS8

Tracy Sandler (LSO# 32443N)
Tel: 416.862.5890
tsandler@osler.com

Shawn Irving (LSO# 50035U)
Tel: 416.862.4733
sirving(@osler.com

Martino Calvaruso (LSO# 57359Q)
Tel: 416.862.6665
mcalvaruso@osler.com

Fax: 416.862.6666

Lawyers for the Applicant


mailto:tsandler@osler.com
mailto:sirving@osler.com
mailto:mcalvaruso@osler.com

Tab 2
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Court File No.:
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MR. ) MONDAY, THE 14™
)
JUSTICE HAINEY ) DAY OF SEPTEMBER, 2020

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC,,
BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC,
BBD HOLDING 2, LLC, BBDI, LLC, BROOKS BROTHERS
INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT, LLC,
DECONIC GROUP LLC, GOLDEN FLEECE MANUFACTURING
GROUP, LLC, RBA WHOLESALE, LLC, RETAIL BRAND ALLIANCE
GIFT CARD SERVICES, LLC, RETAIL BRAND ALLIANCE OF
PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND BROOKS
BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER
SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

INITIAL RECOGNITION ORDER
(FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Brooks Brothers Group, Inc. (“BBGI”) in its capacity
as the foreign representative (the “Foreign Representative”) of BBGI, Brooks Brothers Far East
Limited, BBD Holding 1, LLC, BBD Holding 2, LLC, BBDI, LLC, Brooks Brothers
International, LLC, Brooks Brothers Restaurant, LLC, Deconic Group LLC, Golden Fleece
Manufacturing Group, LLC, RBA Wholesale, LLC, Retail Brand Alliance Gift Card Services,
LLC, Retail Brand Alliance of Puerto Rico, Inc., 696 White Plains Road, LLC, and Brooks
Brothers Canada Ltd. (collectively, the “Chapter 11 Debtors”), pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for an Order
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substantially in the form enclosed in the Application Record, was heard this day by judicial

videoconference via Zoom at Toronto, Ontario due to the COVID-19 crisis.

ON READING the Notice of Application, the affidavit of Stephen Marotta affirmed
September ®, 2020 (the “Marotta Affidavit”), filed,

AND UPON BEING ADVISED by counsel for the Foreign Representative that in
addition to this Initial Recognition Order, a Supplemental Order (Foreign Main Proceeding) (the
“Supplemental Order”) is being sought,

AND UPON HEARING the submissions of counsel for the Foreign Representative and
counsel for Alvarez & Marsal Canada Inc., in its capacity as proposed information officer
(following its appointment, the “Information Officer”), and those other parties present, no one

else appearing although duly served as appears from the affidavit of service of ® affirmed

September ®, 2020:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

FOREIGN REPRESENTATIVE

2. THIS COURT ORDERS AND DECLARES that the Foreign Representative is the
“foreign representative” as defined in section 45 of the CCAA of the Chapter 11 Debtors in
respect of the cases commenced in the United States Bankruptcy Court for the District of
Delaware by the Chapter 11 Debtors pursuant to Chapter 11 of the United States Bankruptcy

Code (collectively, the “Foreign Proceeding”).
CENTRE OF MAIN INTEREST AND RECOGNITION OF FOREIGN PROCEEDING

3. THIS COURT DECLARES that the centre of main interests for each of the Chapter 11
Debtors is the United States of America and that the Foreign Proceeding is hereby recognized as

a “foreign main proceeding” as defined in section 45 of the CCAA.
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STAY OF PROCEEDINGS

4. THIS COURT ORDERS that until otherwise ordered by this Court:

(a) all proceedings taken or that might be taken against the Chapter 11 Debtors under
the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act are

stayed;

(b) further proceedings in any action, suit or proceeding against the Chapter 11

Debtors are restrained; and

(©) the commencement of any action, suit or proceeding against the Chapter 11

Debtors is prohibited.
NO SALE OF PROPERTY

5. THIS COURT ORDERS that, except with leave of this Court, each of the Chapter 11

Debtors is prohibited from selling or otherwise disposing of:

(a) outside the ordinary course of its business, any of its property in Canada that

relates to the business; and
(b) any of its other property in Canada.

GENERAL

6. THIS COURT ORDERS that within five (5) business days from the date of this Order,
or as soon as practicable thereafter, the Information Officer shall cause to be published a notice
once a week for two consecutive weeks, in the Globe and Mail (National Edition) regarding the

issuance of this Order and the Supplemental Order.

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Chapter 11 Debtors and the Foreign

Representative and their respective counsel and agents in carrying out the terms of this Order.
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8. THIS COURT ORDERS AND DECLARES that this Order shall be effective as of
12:01 a.m. Eastern Standard Time on the date of this Order.

9. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order or seek other relief on not less than seven (7) days notice to the Chapter 11
Debtors and the Foreign Representative and their respective counsel, and to any other party or
parties likely to be affected by the order sought, or upon such other notice, if any, as this Court

may order.
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED Court File No:

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC., BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC, BBD HOLDING 2, LLC,
BBDI, LLC, BROOKS BROTHERS INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT, LLC, DECONIC GROUP LLC, GOLDEN FLEECE
MANUFACTURING GROUP, LLC, RBA WHOLESALE, LLC, RETAIL BRAND ALLIANCE GIFT CARD SERVICES, LLC, RETAIL BRAND ALLIANCE OF
PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND BROOKS BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

Applicant

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Proceeding commenced at Toronto

INITIAL RECOGNITION ORDER
(FOREIGN MAIN PROCEEDING)

OSLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Tracy Sandler (LSO# 32443N)
Tel: 416.862.5890
tsandler(@osler.com

Shawn Irving (LSO# 50035U)
Tel: 416.862.4733
sirving(@osler.com

Martino Calvaruso (LSO# 57359Q)
Tel: 416.862.6665
mcalvaruso@osler.com

Fax: 416.862.6666

Lawyers for the Applicant
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Court File No. s
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ——MR. ) WEEKDAYMONDAY, THE #14™
JUSTICE ——HAINEY

) DAY OF MONTHSEPTEMBER, 20¥R20

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, ¢. C -36, AS AMENDED

AND IN THE MATTER OF THEHISTDEBTORNAMESH{(the-
“Debtors ) BROOKS BROTHERS GROUP, INC., BROOKS BROTHERS

APPLICATION OF (NAME-OFEEOREIGNREPRESENTATIVE]

BROOKS BROTHERS GROUP, INC. UNDER SECTION 46 OF THE
COMPANIES’ CREDITORS ARRANGEMENT ACT,R.S.C. 1985, ¢. C-36,

AS AMENDED

INITIAL RECOGNITION ORDER
(FOREIGN MAIN' PROCEEDING)

THIS APPLICATION,? made by [NAME-OF-EOREIGN-REPRESENTATIVE]Brooks

Brothers Group, Inc. (“BBGI”) in its capacity as the foreign representative (the ““Foreign

Representative"”) of W

[ [ D,
O1lNC NC
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Retail Brand Allian ift Car i LLC, Retail Brand Allian f Puerto Rico, In

the_“Chapter 11
Debtors”), pursuant to the Companies’. Creditors Arrangement Act, R.S.C. 1985, c. C-36, as

amended (the ““CCAA"”) for an Order substantially in the form enclosed in the Application

Record, was heard this day by judicial videoconference via Zoom at 330 University-Avenue,
Toronto, Ontario_due to the COVID-19 crisis.

ON READING the Notice of Application, the affidavit of INAME}—sworn

mem {2020 (the wehmmﬁ%%pei%ﬁ%@%
..... aformation e!“Marotta

required by .46 of the CCAAL

AND UPON BEING ADVISED by counsel for the Foreign Representative that in
addition to this Initial Recognition Order, a Supplemental Order (Foreign Main Proceeding) fwH-

be/(the “Supplemental Order”) is being} sought,’

AND UPON HEARING the submissions of counsel for the Forelgn Representatlve—[_
and counsel for_A L .

(following its appointment, the Propesed— Information Officer;}—ecounselforOTHER-
PARTIEST”), and upen-beingadvised-thatnethose other persons—wereparties present, no one else
appearing although duly served withas appears from the Netieeaffidavit of Apphieationservice of
® affirmed September ® 2020:*

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated® so that this Application is properly

returnable today and hereby dispenses with further service thereof.
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FOREIGN REPRESENTATIVE

2. THIS COURT ORDERS AND DECLARES that the Foreign Representative is the
"“foreign representative”” as defined in section 45 of the CCAA of the Chapter 11 Debtors in

f the Unit tates Ba t llectively, the ““Foreign Proceeding"”).
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CENTRE OF MAIN INTEREST AND RECOGNITION OF FOREIGN PROCEEDING

3. THIS COURT DECLARES that the centre of-s main interests for each of the Chapter
11 Debtors is FEFHINGIURISDICTHON-EOR-EOREIGN-PROCEEDING];%the United States of

America and that the Foreign Proceeding is hereby recognized as a ““‘foreign main proceeding™’”

as defined in section 45 of the CCAA.

STAY OF PROCEEDINGS?

4. THIS COURT ORDERS that until otherwise ordered by this Court:

(a) all proceedings taken or that might be taken against anyDebterthe Chapter 11
Debtors under the Bankruptcy and Insolvency Act or the Winding-up and

Restructuring Act are stayed,

(b) further proceedings in any action, suit or proceeding against any—Debtorthe
Chapter 11 Debtors are restrained; and

(c) the commencement of any action, suit or proceeding against any—Debtorthe
Chapter 11 Debtors is prohibited.

NO SALE OF PROPERTY’

5. THIS COURT ORDERS that, except with leave of this Court, each of the Chapter 11

Debtors is prohibited from selling or otherwise disposing of:

(a) outside the ordinary course of its business, any of its property in Canada that

relates to the business; and

(b) any of its other property in Canada.
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GENERAL

6. THIS COURT ORDERS that fwitheut-delaytfwithin fNUMBER]five (5) business days
from the date of this Order, or as soon as practicable thereafter}*, the Foreign-
Representative]nformation Officer shall cause to be published a notice substantially—in-theform-
attached-to-this-Order-as-Schedule X1, once a week for two consecutive weeks, in INAME-OFE-
NEWSPAPER(SHthe Globe and Mail (National Edition) regarding the issuance of this Order and
the Supplemental Order.*

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada_or in the United States of
America, to give effect to this Order and to assist the Chapter 11 Debtors and the Foreign

Representative and their respective counsel and agents in carrying out the terms of this Order.

8. THIS COURT ORDERS AND DECLARES that-fthe JnterimInitial Order-made—on-

becomes—efe "-‘3 Hd thlS

Order shall be effective as of fFHME}?12:01 a.m. Eastern Standard Time on the date of this

Order——or—dbor bt e b been s b bbb e o L e e
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9. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order or seek other relief on not less than seven (7) days notice to the_Chapter 11
Debtors and the Foreign Representative and their respective counsel, and to any other party or
parties likely to be affected by the order sought, or upon such other notice, if any, as this Court

may order.
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Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto
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INITIAL RE ITION ORDER
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Court File No.:
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MR. ) MONDAY, THE 14™
)
JUSTICE HAINEY ) DAY OF SEPTEMBER, 2020

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC,,
BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC,
BBD HOLDING 2, LLC, BBDI, LLC, BROOKS BROTHERS
INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT, LLC,
DECONIC GROUP LLC, GOLDEN FLEECE MANUFACTURING
GROUP, LLC, RBA WHOLESALE, LLC, RETAIL BRAND ALLIANCE
GIFT CARD SERVICES, LLC, RETAIL BRAND ALLIANCE OF
PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND BROOKS
BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER
SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

SUPPLEMENTAL ORDER
(FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Brooks Brothers Group, Inc. (“BBGI”) in its capacity
as the foreign representative (the “Foreign Representative”) of BBGI, Brooks Brothers Far East
Limited, BBD Holding 1, LLC, BBD Holding 2, LLC, BBDI, LLC, Brooks Brothers
International, LLC, Brooks Brothers Restaurant, LLC, Deconic Group LLC, Golden Fleece
Manufacturing Group, LLC, RBA Wholesale, LLC, Retail Brand Alliance Gift Card Services,
LLC, Retail Brand Alliance of Puerto Rico, Inc., 696 White Plains Road, LLC, and Brooks
Brothers Canada Ltd. (collectively, the “Chapter 11 Debtors”), pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for an Order
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substantially in the form enclosed in the Application Record, was heard this day by judicial

videoconference via Zoom at Toronto, Ontario due to the COVID-19 crisis.

ON READING the Notice of Application, the affidavit of Stephen Marotta affirmed
September ®, 2020 (the “Marotta Affidavit”), filed,

AND UPON HEARING the submissions of counsel for the Foreign Representative and
counsel for Alvarez & Marsal Canada Inc. (“A&M”), in its capacity as proposed information
officer, and those other parties present, no one else appearing although duly served as appears

from the affidavit of service of ® affirmed September ®, 2020:
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise defined

have the meaning given to them in the Marotta Affidavit.
INITIAL RECOGNITION ORDER

3. THIS COURT ORDERS that the provisions of this Order shall be interpreted in a
manner complementary and supplementary to the provisions of the Initial Recognition Order
(Foreign Main Proceeding) dated as of September 14, 2020 (the “Recognition Order”),
provided that in the event of a conflict between the provisions of this Order and the provisions of

the Recognition Order, the provisions of the Recognition Order shall govern.
RECOGNITION OF FOREIGN ORDERS

4. THIS COURT ORDERS that the following orders of the United States Bankruptcy
Court for the District of Delaware (the “U.S. Bankruptcy Court”) made in the Foreign
Proceeding (as defined in the Recognition Order) (the “Foreign Orders”) are hereby recognized
and given full force and effect in all provinces and territories of Canada pursuant to section 49 of

the CCAA:
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(a) Order Authorizing Brooks Brothers Group, Inc. to Act as Foreign Representative
on Behalf of the Debtors’ Estates Pursuant to 11 U.S.C. 8 1505 (the “Foreign

Representative Order”, a copy of which is attached as Schedule “A” hereto); and

(b) Order Directing the Joint Administration of Brooks Brothers Canada Ltd.’s
Chapter 11 Case with the Original Debtors” Chapter 11 Cases (the “Second Joint

Administration Order”, a copy of which is attached as Schedule “B” hereto).

provided, however, that in the event of any conflict between the terms of the Foreign Orders and
the Orders of this Court made in the within proceedings, the Orders of this Court shall govern
with respect to Property (as defined below) in Canada.

APPOINTMENT OF INFORMATION OFFICER

5. THIS COURT ORDERS that A&M is hereby appointed as an officer of this Court (the

“Information Officer”), with the powers and duties set out herein.
NO PROCEEDINGS AGAINST THE CHAPTER 11 DEBTORS OR THE PROPERTY

6. THIS COURT ORDERS that until such date as this Court may order (the “Stay
Period”) no proceeding or enforcement process in any court or tribunal in Canada (each, a
“Proceeding”) shall be commenced or continued against or in respect of the Chapter 11 Debtors,
or their employees or representatives acting in such capacities, or affecting their business (the
“Business”) or their current and future assets, undertakings and properties of every nature and
kind whatsoever, and wherever situate including all proceeds thereof (the “Property”), except
with the written consent of the Chapter 11 Debtors or with leave of this Court, and any and all
Proceedings currently under way against or in respect of any of the Chapter 11 Debtors or
affecting the Business or the Property are hereby stayed and suspended pending further Order of
this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

7. THIS COURT ORDERS that, without limiting the stay of proceedings provided for in
the Recognition Order, during the Stay Period, all rights and remedies of any individual, firm,

corporation, governmental body or agency, or any other entities (all of the foregoing, collectively

-3
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being “Persons” and each being a “Person’) against or in respect of the Chapter 11 Debtors or
their employees and representatives acting in such capacities, or affecting the Business or the
Property, are hereby stayed and suspended except with the written consent of the Chapter 11
Debtors or leave of this Court, provided that nothing in this Order shall (a) prevent the assertion
of or the exercise of rights and remedies outside of Canada, (b) empower any of the Chapter 11
Debtors to carry on any business in Canada which that Chapter 11 Debtor is not lawfully entitled
to carry on, (c) affect such investigations or Proceedings by a regulatory body as are permitted
by section 11.1 of the CCAA, (d) prevent the filing of any registration to preserve or perfect a

security interest, or (e) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

8. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by any of the Chapter 11 Debtors and

affecting the Business in Canada, except with leave of this Court.
ADDITIONAL PROTECTIONS

9. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Chapter 11 Debtors or statutory or regulatory mandates for the supply of
goods and/or services in Canada, including without limitation all computer software,
communication and other data services, centralized banking services, payroll services, insurance,
transportation services, utility or other services provided in respect of the Property or Business of
the Chapter 11 Debtors, are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Chapter 11 Debtors, and that the Chapter 11 Debtors shall be entitled to
the continued use in Canada of their current premises, telephone numbers, facsimile numbers,

internet addresses and domain names.

10. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any

of the former, current or future directors or officers of the Chapter 11 Debtors with respect to any
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claim against the directors or officers that arose before the date hereof and that relates to any
obligations of the Chapter 11 Debtors whereby the directors or officers are alleged under any law
to be liable in their capacity as directors or officers for the payment or performance of such

obligations.

11. THIS COURT ORDERS that no Proceeding shall be commenced or continued against
or in respect of the Information Officer, except with leave of this Court. In addition to the rights
and protections afforded the Information Officer herein, or as an officer of this Court, the
Information Officer shall have the benefit of all of the rights and protections afforded to a
Monitor under the CCAA, and shall incur no liability or obligation as a result of its appointment
or the carrying out of the provisions of this Order, save and except for any gross negligence or

wilful misconduct on its part.
OTHER PROVISIONS RELATING TO INFORMATION OFFICER
12. THIS COURT ORDERS that the Information Officer:

(a) is hereby authorized to provide such assistance to the Foreign Representative in
the performance of its duties as the Foreign Representative may reasonably

request;

(b) shall report to this Court periodically with respect to the status of these
proceedings and the status of the Foreign Proceeding, which reports may include
information relating to the Property, the Business, or such other matters as may be

relevant to the proceedings herein;

(©) in addition to the periodic reports referred to in paragraph 12(b) above, the
Information Officer may report to this Court at such other times and intervals as
the Information Officer may deem appropriate with respect to any of the matters

referred to in paragraph 12(b) above;

(d) shall have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of
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the Chapter 11 Debtors, to the extent that is necessary to perform its duties arising

under this Order; and

(e) shall be at liberty to engage independent legal counsel or such other persons as the
Information Officer deems necessary or advisable respecting the exercise of its

powers and performance of its obligations under this Order.

13. THIS COURT ORDERS that the Chapter 11 Debtors and the Foreign Representative
shall (a) advise the Information Officer of all material steps taken by the Chapter 11 Debtors or
the Foreign Representative in these proceedings or in the Foreign Proceeding, (b) co-operate
fully with the Information Officer in the exercise of its powers and discharge of its obligations,
and (c¢) provide the Information Officer with the assistance that is necessary to enable the

Information Officer to adequately carry out its functions.

14. THIS COURT ORDERS that the Information Officer shall not take possession of the
Property and shall take no part whatsoever in the management or supervision of the management
of the Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

15. THIS COURT ORDERS that the Information Officer (a) shall post on its website all
Orders of this Court made in these proceedings, all reports of the Information Officer filed
herein, and such other materials as this Court may order from time to time, and (b) may post on

its website any other materials that the Information Officer deems appropriate.

16. THIS COURT ORDERS that the Information Officer may provide any creditor of a
Chapter 11 Debtor with information provided by the Chapter 11 Debtors in response to
reasonable requests for information made in writing by such creditor addressed to the
Information Officer. The Information Officer shall not have any responsibility or liability with
respect to the information disseminated by it pursuant to this paragraph. In the case of
information that the Information Officer has been advised by the Chapter 11 Debtors is
privileged or confidential, the Information Officer shall not provide such information to creditors
unless otherwise directed by this Court or on such terms as the Information Officer, the Foreign

Representative and the relevant Chapter 11 Debtors may agree.
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17. THIS COURT ORDERS that the Information Officer and counsel to the Information
Officer shall be paid by the Chapter 11 Debtors their reasonable fees and disbursements incurred
in respect of these proceedings, both before and after the making of this Order, in each case at
their standard rates and charges unless otherwise ordered by the Court on the passing of
accounts. The Chapter 11 Debtors are hereby authorized and directed to pay the accounts of the
Information Officer and counsel for the Information Officer on a weekly basis or on such other
terms as such parties may agree, and, in addition, the Chapter 11 Debtors are hereby authorized
to pay the Information Officer and counsel to the Information Officer retainers in the amounts of
US$100,000 and US$75,000, respectively, to be held by them as security for payment of their

respective fees and disbursements outstanding from time to time.

18. THIS COURT ORDERS that the Information Officer and its legal counsel shall pass
their accounts from time to time, and for this purpose the accounts of the Information Officer and
its legal counsel are hereby referred to a judge of the Commercial List of the Ontario Superior
Court of Justice, and the accounts of the Information Officer and its counsel shall not be subject

to approval in the Foreign Proceeding.

19. THIS COURT ORDERS that Canadian counsel to the Chapter 11 Debtors, the
Information Officer and counsel to the Information Officer, shall be entitled to the benefit of and
are hereby granted a charge (the “Administration Charge”) on the Property in Canada, which
charge shall not exceed an aggregate amount of C$350,000 as security for their professional fees
and disbursements incurred in respect of these proceedings, both before and after the making of
this Order. The Administration Charge shall have the priority set out in paragraphs 23 and 25

hereof.
DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

20. THIS COURT ORDERS that the Chapter 11 Debtors shall indemnify its directors and
officers against obligations and liabilities that they may incur as directors or officers of the
Chapter 11 Debtors in connection with the Business in Canada after the commencement of the
within proceedings, except to the extent that, with respect to any officer or director, the
obligation or liability was incurred as a result of the director’s or officer’s gross negligence or

wilful misconduct.
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21. THIS COURT ORDERS that the directors and officers of the Chapter 11 Debtors shall
be entitled to the benefit of and are hereby granted a charge (the “Directors’ Charge”) on the
Property in Canada, which charge shall not exceed an aggregate amount of C$200,000, as
security for the indemnity provided in paragraph 20 of this Order. The Directors’ Charge shall
have the priority set out in paragraphs 23 and 25 hereof.

22. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the
benefit of the Directors’ Charge, and (b) the Chapter 11 Debtors’ directors and officers shall only
be entitled to the benefit of the Directors’ Charge to the extent that they do not have coverage
under any directors’ and officers’ insurance policy, or to the extent that such coverage is

insufficient to pay amounts indemnified in accordance with paragraph 20 of this Order.
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

23. THIS COURT ORDERS that the priorities of the Administration Charge and the

Directors’ Charge (collectively, the “Charges”), as among them, shall be as follows:
(a) First — Administration Charge (to the maximum of C$350,000); and
(b) Second — Directors’ Charge (to the maximum amount of C$200,000).

24. THIS COURT ORDERS that the filing, registration or perfection of the Charges shall
not be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect the Charges.

25. THIS COURT ORDERS that the Charges (as constituted and defined herein) shall
constitute a charge on the Property in Canada and such Charges shall rank in priority to all other
security interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory

or otherwise (collectively, “Encumbrances”) in favour of any Person.

26. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Chapter 11 Debtors shall not grant any Encumbrances over

-8 -
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any Property in Canada that rank in priority to, or pari passu with, the Charges, unless the

Chapter 11 Debtors also obtain the prior written consent of the Information Officer.

27. THIS COURT ORDERS that the Charges shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges
(collectively, the “Chargees’) shall not otherwise be limited or impaired in any way by (a) the
pendency of these proceedings and the declarations of insolvency made herein; (b) any
application(s) for bankruptcy order(s) issued pursuant to the Bankruptcy and Insolvency Act,
RSC 1985, ¢ B-3 (the “BIA”), or any bankruptcy order made pursuant to such applications; (c)
the filing of any assignments for the general benefit of creditors made pursuant to the BIA; (d)
the provisions of any federal or provincial statutes; or (¢) any negative covenants, prohibitions or
other similar provisions with respect to borrowings, incurring debt or the creation of
Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other
agreement (collectively, an “Agreement’) which binds any Chapter 11 Debtor, and

notwithstanding any provision to the contrary in any Agreement:

(1) the creation of the Charges shall not create or be deemed to constitute a
breach by a Chapter 11 Debtor of any Agreement to which it is a party;

(1)  none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the
creation of the Charges; and

(ii1))  the payments made by the Chapter 11 Debtors to the Chargees pursuant to
this Order, and the granting of the Charges, do not and will not constitute
preferences, fraudulent conveyances, transfers at undervalue, oppressive
conduct, or other challengeable or voidable transactions under any
applicable law.

28. THIS COURT ORDERS that the Charges created by this Order over leases of real
property in Canada shall only be a Charge in the applicable Chapter 11 Debtors’ interest in such

real property leases.
SERVICE AND NOTICE

29. THIS COURT ORDERS that any employee of any of the Chapter 11 Debtors who is

sent a notice of termination of employment shall be deemed to have received such notice by no
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later than 8:00 a.m. Eastern Standard/Daylight Time on the fourth day following the date any
such notice is sent, if such notice is sent by ordinary mail, expedited parcel or registered mail to
the individual’s address as reflected in the Chapter 11 Debtors’ books and records; provided,
however, that any notice of termination of employment that is sent to an employee of a Chapter
11 Debtor by electronic message to the individual’s email address as last shown in the Chapter
11 Debtors’ books and records shall be deemed to have been received 24 hours after the time
such electronic message was sent, notwithstanding the mailing of any notices of termination of

employment.

30. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further

orders that a Case Website shall be established in accordance with the Protocol with the

following URL: http://www.alvarezandmarsal.com/brooksbrotherscanada.

31.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol or the CCAA and the regulations thereunder is not practicable (including as a
result of COVID-19), the Chapter 11 Debtors, the Foreign Representative and the Information
Officer are at liberty to serve or distribute this Order, any other materials and orders in these
proceedings, any notices or other correspondence, by forwarding true copies thereof by prepaid
ordinary mail, courier, personal delivery, facsimile transmission or electronic transmission to the
Chapter 11 Debtors’ creditors or other interested parties at their respective addresses (including
e-mail addresses) as last shown on the books and records of the Chapter 11 Debtors and that any
such service or distribution shall be deemed to be received on the earlier of (a) the date of
forwarding thereof, if sent by electronic message on or prior to 5:00 p.m. Eastern
Standard/Daylight Time (or on the next business day following the date of forwarding thereof if

sent on a non-business day); (b) the next business day following the date of forwarding thereof,
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if sent by courier, personal delivery, facsimile transmission or electronic message sent after 5:00
p.m. Eastern Standard/Daylight Time; or (c) on the third business day following the date of

forwarding thereof, if sent by ordinary mail.

32. THIS COURT ORDERS that the Chapter 11 Debtors, the Foreign Representative, the
Information Officer and their counsel are at liberty to serve or distribute this Order, any other
materials and orders as may be reasonably required in these proceedings, including any notices,
or other correspondence, by forwarding true copies thereof by electronic message to the Chapter
11 Debtors’ creditors or other interested parties and their advisors. For greater certainty, any
such distribution or service shall be deemed to be in satisfaction of a legal or judicial obligation,
and notice requirements within the meaning of clause 3(c) of the Electronic Commerce
Protection Regulations, Reg. 81000-2-175 (SOR/DORS).

GENERAL

33. THIS COURT ORDERS that the Information Officer may from time to time apply to

this Court for advice and directions in the discharge of its powers and duties hereunder.

34. THIS COURT ORDERS that nothing in this Order shall prevent the Information
Officer from acting as an interim receiver, a receiver, a receiver and manager, a monitor, a
proposal trustee, or a trustee in bankruptcy of any Chapter 11 Debtor, the Business or the

Property.

35. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Chapter 11 Debtors, the Foreign
Representative, the Information Officer, and their respective counsel and agents in carrying out
the terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Chapter 11
Debtors, the Foreign Representative and the Information Officer, the latter as an officer of this
Court, as may be necessary or desirable to give effect to this Order, or to assist the Chapter 11
Debtors, the Foreign Representative, the Information Officer, and their respective counsel and

agents in carrying out the terms of this Order.

-11 -
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36. THIS COURT ORDERS that each of the Chapter 11 Debtors, the Foreign
Representative and the Information Officer be at liberty and is hereby authorized and empowered
to apply to any court, tribunal, regulatory or administrative body, wherever located, for the

recognition of this Order and for assistance in carrying out the terms of this Order.

37. THIS COURT ORDERS that the Guidelines for Communication and Cooperation
between Courts in Cross-Border Insolvency Matters issued by the Judicial Insolvency Network
and adopted by this Court and the U.S. Bankruptcy Court and attached as Schedule “C” hereto
(the “JIN Guidelines™), are hereby adopted by this Court for the purposes of these recognition

proceedings.

38. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order or seek other relief on not less than seven (7) days’ notice to the Chapter 11
Debtors, the Foreign Representative, the Information Officer and their respective counsel, and to
any other party or parties likely to be affected by the order sought, or upon such other notice, if

any, as this Court may order.

39. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. Eastern
Standard Time on the date of this Order.

-12-
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
Inre Chapter 11
BROOKS BROTHERS GROUP, INC., et al., Case No. 20-11785 (CSS)
Debtors. ! (Jointly Administered)

Re: D.I. 570

X

ORDER AUTHORIZING BROOKS BROTHERS GROUP, INC.
TO ACT AS FOREIGN REPRESENTATIVE ON BEHALF
OF THE DEBTORS’ ESTATES PURSUANT TO 11 U.S.C. § 1505

Upon the motion (the “Motion”)> of Brook Brothers Group, Inc. (“Brooks
Brothers”) and its debtor affiliates, as debtors and debtors in possession in the above-captioned
chapter 11 cases (collectively, the “Debtors”), for entry of an order authorizing Brooks Brothers
to act as Foreign Representative on behalf of the Debtors’ estates in the Canadian Recognition
Proceeding, all as more fully set forth in the Motion; and this Court having jurisdiction to consider
the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157(a)—(b) and 1334(b), and
the Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012; and consideration of the Motion and the requested relief being

a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A), BBD Holding 2, LLC (N/A), BBDI, LLC (N/A), Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); 696 White Plains Road, LLC (7265); and Brooks Brothers Canada
Ltd. (N/A). The Debtors’ corporate headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Motion.

RLF1 23982183v.1
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pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been
provided, and it appearing that no other or further notice need be provided; and this Court having
held a hearing to consider the relief requested in the Motion, if necessary; and this Court having
determined that the legal and factual bases set forth in the Motion establish just cause for the relief
granted herein; and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT

1. The Motion is granted as set forth herein.

2. Brooks Brothers is authorized, pursuant to section 1505 of the Bankruptcy
Code, to act as the Foreign Representative on behalf of the Debtors’ estates in the Canadian
Recognition Proceeding. As Foreign Representative, Brooks Brothers shall be authorized and
have the power to act in any way permitted by applicable foreign law, including, but not limited
to (i) seeking recognition of these chapter 11 cases and this Court’s orders in the Canadian
Recognition Proceeding, (ii) requesting that the Canadian Court lend assistance to this Court in
protecting the property of the Debtors’ estates, and (iii) seeking any other appropriate relief from
the Canadian Court that Brooks Brothers deems just and proper in the furtherance of the protection
of the Debtors’ estates.

3. This Court requests the aid and assistance of the Canadian Court to
recognize these chapter 11 cases as a “foreign main proceeding” and Brooks Brothers as a “foreign
representative” pursuant to the CCAA, and to recognize and give full force and effect in all
provinces and territories of Canada to this Order and any other orders for which recognition is
sought.

4. The Debtors are authorized to take all action necessary to effectuate the

relief granted in this Order.

RLF1 23982183v.1
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5. This Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation and/or enforcement of this Order.

(e -5

Dated: September 11th, 2020 "CHRISTOPHER S. SONTCHI
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE

RLF1 23982183v.1
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re X Chapter 11
BROOKS BROTHERS GROUP, INC,, et al., Case No. 20-11785 (CSS)
Debtors.! (Jointly Administered)
"
In re : Chapter 11
BROOKS BROTHERS CANADA LTD., Case No. 20-12112 (CSS)
Debtor.? .
Tax L.D. No.: N/A Re: D.I. 574
X

ORDER DIRECTING THE JOINT ADMINISTRATION OF
BROOKS BROTHERS CANADA LTD.’S CHAPTER 11 CASE
WITH THE ORIGINAL DEBTORS’ CHAPTER 11 CASES

Upon the motion (the “Motion”)? of Brooks Brothers Canada Ltd. (“BB Canada”),
for entry of an order directing the joint administration of BB Canada’s chapter 11 case, for
procedural purposes only, with the jointly-administered cases of the Original Debtors, all as more
fully set forth in the Motion; and the Court having jurisdiction to consider the Motion and the relief

requested therein pursuant to 28 U.S.C. §§ 157(a)—(b) and § 1334; and the Amended Standing

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A), BBD Holding 2, LLC (N/A), BBDI, LLC (N/A), Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); and 696 White Plains Road, LLC (7265). The Debtors’ corporate
headquarters and service address is 346 Madison Avenue, New York, New York 10017.

The Debtor in this chapter 11 case does not have a federal tax identification number. The Debtor’s corporate
headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Motion.

RLF1 23988031v.1
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Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012; and consideration of the Motion and the requested relief being a core
proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to
28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been provided to the
Notice Parties; and such notice having been adequate and appropriate under the circumstances,
and it appearing that no other or further notice need be provided; and this Court having reviewed
the Motion; and the Court having determined that the legal and factual bases set forth in the Motion
establish just cause for the relief granted herein; and upon all of the proceedings had before the
Court and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT

1. The Motion is granted to the extent set forth herein.

2. The above-captioned chapter 11 cases are consolidated for procedural
purposes only and shall be jointly administered by this Court under Case No. 20-11785 (CSS).

3. Nothing contained in the Motion or this Order shall be deemed or construed
as directing or otherwise effecting a substantive consolidation of these chapter 11 cases and this
Order shall be without prejudice to the rights of the Debtors to seek entry of an order substantively
consolidating their respective estates.

4. The caption of the jointly administered cases shall read as follows:

UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
In re: : Chapter 11
BROOKS BROTHERS GROUP, INC,, etal., : Case No. 20 -11785 (CSS)
Debtors.' : (Jointly Administered)
X

RLF1 23988031V.1



Case 20-11785-CSS Doc 577 Filed 09/11/20 Page 3 of 3 61

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A); BBD Holding 2, LLC (N/A); BBDI, LLC (N/A); Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); 696 White Plains Road, LLC (7265); and Brooks Brothers Canada
Ltd. (N/A). The Debtors’ corporate headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

5. A docket entry shall be made in BB Canada’s chapter 11 case substantially

as follows:

An order has been entered in this case directing the procedural
consolidation and joint administration of the chapter 11 cases of
Brooks Brothers Group, Inc.; Brooks Brothers Far East Limited;
BBD Holding 1, LLC; BBD Holding 2, LLC; BBDI, LLC; Brooks
Brothers International, LLC; Brooks Brothers Restaurant, LLC;
Deconic Group LLC; Golden Fleece Manufacturing Group, LLC;
RBA Wholesale, LLC; Retail Brand Alliance Gift Card Services,
LLC; Retail Brand Alliance of Puerto Rico, Inc.; 696 White Plains
Road, LLC; and Brooks Brothers Canada, Ltd. The docket in
Brooks Brothers Group, Inc., Case No. 20-11785 (CSS) should be
consulted for all matters affecting this case.

6. The Debtors are authorized to take all reasonable actions necessary or
appropriate to implement the relief granted in this Order.
7. The Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation, or enforcement of this Order.

(e -5

Dated: September 11th, 2020 "CHRISTOPHER S. SONTCHI
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE

RLF1 23988031V.1
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SCHEDULE “C” — JIN GUIDELINES

GUIDELINES FOR COMMUNICATION AND COOPERATION BETWEEN
COURTS IN CROSS-BORDER INSOLVENCY MATTERS

INTRODUCTION

A. The overarching objective of these Guidelines is to improve in the interests of all stakeholders the
efficiency and effectiveness of cross-border proceedings relating to insolvency or adjustment of
debt opened in more than one jurisdiction (“Parallel Proceedings™) by enhancing coordination and
cooperation amongst courts under whose supervision such proceedings are being conducted.
These Guidelines represent best practice for dealing with Parallel Proceedings.

B. In all Parallel Proceedings, these Guidelines should be considered at the earliest practicable
opportunity.

C. In particular, these Guidelines aim to promote:
(1) the efficient and timely coordination and administration of Parallel Proceedings;
(i1) the administration of Parallel Proceedings with a view to ensuring relevant stakeholders’

interests are respected;

(i)  the identification, preservation, and maximisation of the value of the debtor’s assets,
including the debtor’s business;

(iv) the management of the debtor’s estate in ways that are proportionate to the amount of
money involved, the nature of the case, the complexity of the issues, the number of
creditors, and the number of jurisdictions involved in Parallel Proceedings;

v) the sharing of information in order to reduce costs; and

(vi)  the avoidance or minimisation of litigation, costs, and inconvenience to the parties' in
Parallel Proceedings.

D. These Guidelines should be implemented in each jurisdiction in such manner as the jurisdiction
deems fit.?
E. These Guidelines are not intended to be exhaustive and in each case consideration ought to be

given to the special requirements in that case.

F. Courts should consider in all cases involving Parallel Proceedings whether and how to implement
these Guidelines. Courts should encourage and where necessary direct, if they have the power to
do so, the parties to make the necessary applications to the court to facilitate such implementation
by a protocol or order derived from these Guidelines, and encourage them to act so as to promote
the objectives and aims of these Guidelines wherever possible.

! The term “parties” when used in these Guidelines shall be interpreted broadly.

2 Possible modalities for the implementation of these Guidelines include practice directions and commercial guides.
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ADOPTION & INTERPRETATION

Guideline 1:  In furtherance of paragraph F above, the courts should encourage administrators in
Parallel Proceedings to cooperate in all aspects of the case, including the necessity of notifying the courts
at the earliest practicable opportunity of issues present and potential that may (a) affect those proceedings;
and (b) benefit from communication and coordination between the courts. For the purpose of these
Guidelines, “administrator” includes a liquidator, trustee, judicial manager, administrator in
administration proceedings, debtor-in-possession in a reorganisation or scheme of arrangement, or any
fiduciary of the estate or person appointed by the court.

Guideline 2:  Where a court intends to apply these Guidelines (whether in whole or in part and with or
without modification) in particular Parallel Proceedings, it will need to do so by a protocol or an order,?
following an application by the parties or pursuant to a direction of the court if the court has the power to
do so.

Guideline 3:  Such protocol or order should promote the efficient and timely administration of Parallel
Proceedings. It should address the coordination of requests for court approvals of related decisions and
actions when required and communication with creditors and other parties. To the extent possible, it
should also provide for timesaving procedures to avoid unnecessary and costly court hearings and other
proceedings.

Guideline 4:  These Guidelines when implemented are not intended to:

(1) interfere with or derogate from the jurisdiction or the exercise of jurisdiction by a
court in any proceedings including its authority or supervision over an
administrator in those proceedings;

(i1) interfere with or derogate from the rules or ethical principles by which an
administrator is bound according to any applicable law and professional rules;

(iii)  prevent a court from refusing to take an action that would be manifestly contrary
to the public policy of the jurisdiction; or

(iv) confer or change jurisdiction, alter substantive rights, interfere with any function
or duty arising out of any applicable law, or encroach upon any applicable law.

Guideline 5:  For the avoidance of doubt, a protocol or order under these Guidelines is procedural in
nature. It should not constitute a limitation on or waiver by the court of any powers, responsibilities, or
authority or a substantive determination of any matter in controversy before the court or before the other
court or a waiver by any of the parties of any of their substantive rights and claims.

Guideline 6:  In the interpretation of these Guidelines or any protocol or order under these Guidelines,
due regard shall be given to their international origin and to the need to promote good faith and
uniformity in their application.

3 In the normal case, the parties will agree on a protocol derived from these Guidelines and obtain the approval of
each court in which the protocol is to apply.
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COMMUNICATION BETWEEN COURTS

Guideline 7: A court may receive communications from a foreign court and may respond directly to
them. Such communications may occur for the purpose of the orderly making of submissions and
rendering of decisions by the courts, and to coordinate and resolve any procedural, administrative or
preliminary matters relating to any joint hearing where Annex A is applicable. Such communications may
take place through the following methods or such other method as may be agreed by the two courts in a

specific case:

(1)

(i)

(iii)

Sending or transmitting copies of formal orders, judgments, opinions, reasons for
decision, endorsements, transcripts of proceedings or other documents directly to
the other court and providing advance notice to counsel for affected parties in
such manner as the court considers appropriate.

Directing counsel or other appropriate person to transmit or deliver copies of
documents, pleadings, affidavits, briefs or other documents that are filed or to be
filed with the court to the other court in such fashion as may be appropriate and
providing advance notice to counsel for affected parties in such manner as the
court considers appropriate.

Participating in two-way communications with the other court, by telephone or
video conference call or other electronic means, in which case Guideline 8
should be considered.

Guideline 8:  In the event of communications between courts, other than on administrative matters,
unless otherwise directed by any court involved in the communications whether on an ex parte basis or
otherwise, or permitted by a protocol, the following shall apply:

(1)
(i)

(iii)

(iv)

V)

In the normal case, parties may be present.

If the parties are entitled to be present, advance notice of the communications
shall be given to all parties in accordance with the rules of procedure applicable
in each of the courts to be involved in the communications.

The communications between the courts shall be recorded and may be
transcribed. A written transcript may be prepared from a recording of the
communications that, with the approval of each court involved in the
communications, may be treated as the official transcript of the communications.

Copies of any recording of the communications, of any transcript of the
communications prepared pursuant to any direction of any court involved in the
communications, and of any official transcript prepared from a recording may be
filed as part of the record in the proceedings and made available to the parties
and subject to such directions as to confidentiality as any court may consider
appropriate.

The time and place for communications between the courts shall be as directed
by the courts. Personnel other than judges in each court may communicate with
each other to establish appropriate arrangements for the communications without
the presence of the parties.
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Guideline 9: A court may direct that notice of its proceedings be given to parties in proceedings in
another jurisdiction. All notices, applications, motions, and other materials served for purposes of the
proceedings before the court may be ordered to be provided to such other parties by making such
materials available electronically in a publicly accessible system or by facsimile transmission, certified or
registered mail or delivery by courier, or in such other manner as may be directed by the court in
accordance with the procedures applicable in the court.

APPEARANCE IN COURT

Guideline 10: A court may authorise a party, or an appropriate person, to appear before and be heard by
a foreign court, subject to approval of the foreign court to such appearance.

Guideline 11: If permitted by its law and otherwise appropriate, a court may authorise a party to a
foreign proceeding, or an appropriate person, to appear and be heard by it without thereby becoming
subject to its jurisdiction.

CONSEQUENTIAL PROVISIONS

Guideline 12: A court shall, except on proper objection on valid grounds and then only to the extent of
such objection, recognise and accept as authentic the provisions of statutes, statutory or administrative
regulations, and rules of court of general application applicable to the proceedings in other jurisdictions
without further proof. For the avoidance of doubt, such recognition and acceptance does not constitute
recognition or acceptance of their legal effect or implications.

Guideline 13: A court shall, except upon proper objection on valid grounds and then only to the extent
of such objection, accept that orders made in the proceedings in other jurisdictions were duly and properly
made or entered on their respective dates and accept that such orders require no further proof for purposes
of the proceedings before it, subject to its law and all such proper reservations as in the opinion of the
court are appropriate regarding proceedings by way of appeal or review that are actually pending in
respect of any such orders. Notice of any amendments, modifications, extensions, or appellate decisions
with respect to such orders shall be made to the other court(s) involved in Parallel Proceedings, as soon as
it is practicable to do so.

Guideline 14: A protocol, order or directions made by a court under these Guidelines is subject to such
amendments, modifications, and extensions as may be considered appropriate by the court, and to reflect
the changes and developments from time to time in any Parallel Proceedings. Notice of such amendments,
modifications, or extensions shall be made to the other court(s) involved in Parallel Proceedings, as soon
as it is practicable to do so.

ANNEX A (JOINT HEARINGS)

Annex A to these Guidelines relates to guidelines on the conduct of joint hearings. Annex A shall be
applicable to, and shall form a part of these Guidelines, with respect to courts that may signify their assent
to Annex A from time to time. Parties are encouraged to address the matters set out in Annex A in a
protocol or order.
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ANNEX A: JOINT HEARINGS

A court may conduct a joint hearing with another court. In connection with any such joint
hearing, the following shall apply, or where relevant, be considered for inclusion in a protocol or order:

(1)

(i)

(iii)

(iv)

)

(vi)

(vii)

The implementation of this Annex shall not divest nor diminish any court’s respective
independent jurisdiction over the subject matter of proceedings. By implementing this
Annex, neither a court nor any party shall be deemed to have approved or engaged in any
infringement on the sovereignty of the other jurisdiction.

Each court shall have sole and exclusive jurisdiction and power over the conduct of its
own proceedings and the hearing and determination of matters arising in its proceedings.

Each court should be able simultaneously to hear the proceedings in the other court.
Consideration should be given as to how to provide the best audio-visual access possible.

Consideration should be given to coordination of the process and format for submissions
and evidence filed or to be filed in each court.

A court may make an order permitting foreign counsel or any party in another jurisdiction
to appear and be heard by it. If such an order is made, consideration needs to be given as
to whether foreign counsel or any party would be submitting to the jurisdiction of the
relevant court and/or its professional regulations.

A court should be entitled to communicate with the other court in advance of a joint
hearing, with or without counsel being present, to establish the procedures for the orderly
making of submissions and rendering of decisions by the courts, and to coordinate and
resolve any procedural, administrative or preliminary matters relating to the joint hearing.

A court, subsequent to the joint hearing, should be entitled to communicate with the other
court, with or without counsel present, for the purpose of determining outstanding issues.
Consideration should be given as to whether the issues include procedural and/or
substantive matters. Consideration should also be given as to- whether some or all of
such communications should be recorded and preserved.
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED Court File No:

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC., BROOKS BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC, BBD HOLDING 2, LLC,
BBDI, LLC, BROOKS BROTHERS INTERNATIONAL, LLC, BROOKS BROTHERS RESTAURANT, LLC, DECONIC GROUP LLC, GOLDEN FLEECE
MANUFACTURING GROUP, LLC, RBA WHOLESALE, LLC, RETAIL BRAND ALLIANCE GIFT CARD SERVICES, LLC, RETAIL BRAND ALLIANCE OF
PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND BROOKS BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

Applicant

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Proceeding commenced at Toronto

SUPPLEMENTAL ORDER
(FOREIGN MAIN PROCEEDING)

OSLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Tracy Sandler (LSO# 32443N)
Tel: 416.862.5890
tsandler@osler.com

Shawn Irving (LSO# 50035U)
Tel: 416.862.4733
sirving(@osler.com

Martino Calvaruso (LSO# 57359Q)
Tel: 416.862.6665
mcalvaruso@osler.com

Fax: 416.862.6666

Lawyers for the Applicant


mailto:tsandler@osler.com
mailto:tsandler@osler.com
mailto:sirving@osler.com
mailto:mcalvaruso@osler.com
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Court File No.;

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ——MR. ) WEEKDAYMONDAY, THE #14™
JUSTICE ——HAINEY

) DAY OF MONTHSEPTEMBER, 20¥R20

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, ¢. C -36, AS AMENDED

AND IN THE MATTER OF THEHISTDEBTORNAMESH{(the-
“Debtors ) BROOKS BROTHERS GROUP, INC., BROOKS BROTHERS

APPLICATION OF (NAME-OFEEOREIGNREPRESENTATIVE]

BROOKS BROTHERS GROUP, INC. UNDER SECTION 46 OF THE
COMPANIES’ CREDITORS ARRANGEMENT ACT,R.S.C. 1985, ¢. C-36,

AS AMENDED

SUPPLEMENTAL ORDER*
(FOREIGN MAIN? PROCEEDING)
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THIS APPLICATION, made by INAME-OFEOREIGN-REPRESENTATIVE]Brooks
Brothers Group, Inc. (“BBGI”) in its capacity as the foreign representative (the ““Foreign
Representatlve"i) of Nﬂ

Retail Brand Allian ift Car i LLC, Retail Brand Allian f Puerto Rico, In
the_“Chapter 11

Debtors”), pursuant to the Companies’. Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended (the ““CCAA"”) for an Order substantially in the form enclosed in the Application

Record, was heard this day by judicial videoconference via Zoom at 330-UniversityAvenue;-
Toronto, Ontario_due to the COVID-19 crisis.

ON READING the Notice of Application, the affidavit of INAME}l—sworn
Mﬁ%& 12020 (the w%mmﬁwepm%ﬁ%@%

13 *49°

AND UPON HEARING the submissions of counsel for the Foreign Representative;—f_

and counsel for theAlvarez & Marsal Canada Inc. (“A&M™). in ifs capacity as proposed

information officer,}-eounsel-for fOTHERPARTIEST and those other parties present, no one glse
appearing for[NAMEFP although duly served as appears from the affidavit of service of PNAME}
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SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated* so that this Application is properly

returnable today and hereby dispenses with further service thereof.

INITIAL RECOGNITION ORDER

3. 2-THIS COURT ORDERS that anyeapitalized-termsnot-otherwise-defined-hereinshal-

" 141 "

4. 33— FHIS-COURT-ORDERSthat-the provisions of this—Supplemental Order shall be
interpreted in a manner complementary and supplementary to the provisions of the Initial
Recognition Order (Foreign Main Proceeding) dated as of September 14, 2020 (the “Recognition
Order?), provided that in the event of a conflict between the provisions of this—Supplemental
Order and the provisions of the Recognition Order, the provisions of the Recognition Order shall

govern.

RECOGNITION OF FOREIGN ORDERS®

5. THIS COURT ORDERS that the following orders of the United States Bankruptcy
COURTU.S. Bankruptcy Court” made in the Foreign Proceeding (as defined in the
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Recognition Order) (the “Foreign Orders”) are hereby recognized and given full force and

effect® in all provinces and territories of Canada pursuant to Ssection 49 of the CCAA:

(a) HistOrder Authorizing Brooks Brothers Group, Inc. to Act as Foreign Orders;or
pottons-ofForeten-OrderseoptesRepr i B Debtors’ E.

Pursuc A § 1505 (the “Foreig epresentative Order”, a copy of
which sheuld-be-attached-as-schedulesto-this Order}is attached as Schedule “A-te-
this-” hereto); and

(b) Order;

Administration Order”, a f which is attach hedule “B” heret

provided, however, that in the event of any conflict between the terms of the Foreign Orders and
the Orders of this Court made in the within proceedings, the Orders of this Court shall govern
with respect to Property (as defined below) in Canada.

APPOINTMENT OF INFORMATION OFFICER’

6. THIS COURT ORDERS that INAME—OE—INEORMAHON—OFEEICER}(the-
“Information-OfficerJ)A&M is hereby appointed as an officer of this Court_(the “Information
Officer”), with the powers and duties set out herein.
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NO PROCEEDINGS AGAINST THE CHAPTER 11 DEBTORS OR THE PROPERTY?®

7. THIS COURT ORDERS that until such date as this Court may order (the “‘Stay
Period“”) no proceeding or enforcement process in any court or tribunal in Canada (each, a

1199

"“Proceeding”’) shall be commenced or continued against or in respect of the Chapter 11

Debtors, or their employees or representatives acting in such capacities, or affecting their

1199

business (the ““Business"’) or their current and future assets, undertakings and properties of

every nature and kind whatsoever, and wherever situate including all proceeds thereof (the
“Property"”), except with the written consent of the Chapter 11 Debtors or with leave of this
Court,” and any and all Proceedings currently under way against or in respect of any of the
Chapter 11 Debtors or affecting the Business or the Property are hereby stayed and suspended
pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

8. THIS COURT ORDERS that, without limiting the stay of proceedings provided for in.
the Recognition Order, during the Stay Period, all rights and remedies of any individual, firm,

corporation, governmental body or agency, or any other entities (all of the foregoing, collectively
being ““Persons™” and each being a ““Person’”) against or in respect of the Chapter 11 Debtors

for the-ForeignRepresentativeltheir employees and representatives acting in such capacities, or
affecting the Business or the Property, are hereby stayed and suspended except with the written

consent of the Chapter 11 Debtors or leave of this Court, provided that nothing in this Order shall

(ia) prevent the assertion of or the exercise of rights and remedies outside of Canada, (ib)

empower any of the Chapter 11 Debtors to carry on any business in Canada which that Chapter

11 Debtor is not lawfully entitled to carry on, (iic) faffect such investigations or Proceedings by




= T ZEZETTOUoTTo

74

a regulatory body as are permitted by section 11.1 of the CCAA,} (+vd) prevent the filing of any
registration to preserve or perfect a security interest, or (¥¢) prevent the registration of a claim for

lien.
NO INTERFERENCE WITH RIGHTS

9. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by any of the_Chapter 11 Debtors and

affecting the Business in Canada, except with leave of this Court.
ADDITIONAL PROTECTIONS

10. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the_Chapter 11 Debtors or statutory or regulatory mandates for the supply of
goods and/or services in Canada, including without limitation all computer software,
communication and other data services, centralized banking services, payroll services, insurance,
transportation services, utility or other services provided in respect of the Property or Business of
the_Chapter 11 Debtors, are hereby restrained until further Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Chapter 11 Debtors, and that the_Chapter 11 Debtors shall be entitled to
the continued use in Canada of their current premises, telephone numbers, facsimile numbers,

internet addresses and domain names.*®

11. fTHIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any of
the former, current or future directors or officers of the Chapter 11 Debtors with respect to any
claim against the directors or officers that arose before the date hereof and that relates to any

obligations of the Chapter 11 Debtors whereby the directors or officers are alleged under any law
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to be liable in their capacity as directors or officers for the payment or performance of such

obligations.}**

12. THIS COURT ORDERS that no Proceeding shall be commenced or continued against
or in respect of the Information Officer, except with leave of this Court. In addition to the rights
and protections afforded the Information Officer herein, or as an officer of this Court, the
Information Officer shall have the benefit of all of the rights and protections afforded to a
Monitor under the CCAA, and shall incur no liability or obligation as a result of its appointment
or the carrying out of the provisions of this Order, save and except for any gross negligence or

wilful misconduct on its part.
OTHER PROVISIONS RELATING TO INFORMATION OFFICER
13. THIS COURT ORDERS that the Information Officer:

(a) is hereby authorized to provide such assistance to the Foreign Representative in the

performance of its duties as the Foreign Representative may reasonably request;

(b) shall report to this Court atJteast—once—everyfthree}menthsperiodically with

respect to the status of these proceedings and the status of the Foreign Proceedings,
which reports may include information relating to the Property, the Business, or

such other matters as may be relevant to the proceedings herein;

(©) in addition to the periodic reports referred to in paragraph 12(b) above, the
Information Officer may report to this Court at such other times and intervals as
the Information Officer may deem appropriate with respect to any of the matters

referred to in paragraph 12(b) above;

(d) shall have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form, and other financial documents of

the_Chapter 11 Debtors, to the extent that is necessary to perform its duties arising

under this Order; and
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(e) shall be at liberty to engage independent legal counsel or such other persons as the
Information Officer deems necessary or advisable respecting the exercise of its

powers and performance of its obligations under this Order.

14. THIS COURT ORDERS that the Chapter 11 Debtors and the Foreign Representative
shall (ia) advise the Information Officer of all material steps taken by the Chapter 11 Debtors or
the Foreign Representative in these proceedings or in the Foreign Proceedings, (itb) co-operate
fully with the Information Officer in the exercise of its powers and discharge of its obligations,
and (itic) provide the Information Officer with the assistance that is necessary to enable the

Information Officer to adequately carry out its functions.

15. THIS COURT ORDERS that the Information Officer shall not take possession of the
Property and shall take no part whatsoever in the management or supervision of the management
of the Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

16. THIS COURT ORDERS that the Information Officer (ia) shall post on its website all
Orders of this Court made in these proceedings, all reports of the Information Officer filed
herein, and such other materials as this Court may order from time to time, and (itb) may post on

its website any other materials that the Information Officer deems appropriate.

17. THIS COURT ORDERS that the Information Officer may provide any creditor of a
Chapter 11 Debtor with information provided by the Chapter 11 Debtors in response to
reasonable requests for information made in writing by such creditor addressed to the
Information Officer. The Information Officer shall not have any responsibility or liability with
respect to the information disseminated by it pursuant to this paragraph. In the case of
information that the Information Officer has been advised by the_Chapter 11 Debtors is
privileged or confidential, the Information Officer shall not provide such information to creditors
unless otherwise directed by this Court or on such terms as the Information Officer, the Foreign

Representative and the relevant Chapter 11 Debtors may agree.

18. THIS COURT ORDERS that the Information Officer and counsel to the Information
Officer shall be paid by the_Chapter 11 Debtors their reasonable fees and disbursements incurred
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in respect of these proceedings, both before and after the making of this Order, in each case at
their standard rates and charges unless otherwise ordered by the Court on the passing of accounts.
The Chapter 11 Debtors are hereby authorized and directed to pay the accounts of the
Information Officer and counsel for the Information Officer on a FFMEINTERV AL }weekly
basis_or on such other terms as such parties may agree, and, in addition, the Chapter 11 Debtors

are hereby authorized to pay te-the Information Officer and counsel to the Information Officer;
retainers in the ameuntfsjamounts of US$AMOUNTOR-AMOUNTS}H{100,000 and
US$75,000, respectively,} to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.

19. THIS COURT ORDERS that the Information Officer and its legal counsel shall pass
their accounts from time to time, and for this purpose the accounts of the Information Officer and
its legal counsel are hereby referred to a judge of the Commercial List of the Ontario Superior
Court of Justice, and the accounts of the Information Officer and its counsel shall not be subject

to approval in the Foreign Proceeding.

20. THIS COURT ORDERS that Canadian counsel to the Chapter 11 Debtors, the
Information Officer and counsel to the Information Officers+any, shall be entitled to the benefit

199

of and are hereby granted a charge (the ““Administration Charge"”) on the Property in Canada,
which charge shall not exceed an aggregate amount of C$FAMOUNT}350, 000 as security for
their professional fees and disbursements incurred in respect of these proceedings, both before
and after the making of this Order. The Administration Charge shall have the priority set out in

paragraphs {2H3 and { 23}5 hereof.

INTERIM FINANCING"?
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ithin_pr in xcept _to the extent that, with r t to_any officer or director, th

wilful misconduct.

22. 20--THIS COURT ORDERS that the BIP-Eenderdirectors and officers of the Chapter 11
Debtors shall be entitled to the benefit of and isare hereby granted a charge (the “BH-

Lender“Directors’s Charge"Z) on the Property in Canada, which BIP-FEender's-Charge-shall-be-

M&M& shall have the priority set out in paragraphs
12H3 and §23}5 hereof;=as

pay amounts indemnified in accordance with feaveparagraph 20 of this CeurtOrder.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

24.  21-THIS COURT ORDERS that the priorities of the Administration Charge and the
DPIP—EenderDirectors’s Charge_(collectively, the “Charges”), as among them, shall be as

follows:*

10
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(@) First — Administration Charge (to the maximum-ameunt of
CStAMOUNTL350,000); and

(b) Second — BIP-LenderDirectors’s Charge_(to the maximum amount of C$200,000).

25. 22—THIS COURT ORDERS that the filing, registration or perfection of the
Administration—Charge—or-the DIP Lender’s Charge(ecoleetively—the "Charges™) shall not be
required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect the Charges.

26. 23—THIS COURT ORDERS that each—ef—the—-Administration—Charge—and—theDIP-
Lender’sChargethe Charges (all-as constituted and defined herein) shall constitute a charge on
the Property in Canada and such Charges shall rank in priority to all other security interests,
trusts, liens, charges and encumbrances, claims of secured creditors, statutory or otherwise

1199

(collectively, ““Encumbrances””) in favour of any Person.

27.  24-THIS COURT ORDERS that except as otherwise expressly provided for herein, or
as may be approved by this Court, the_Chapter 11 Debtors shall not grant any Encumbrances over

any Property in Canada that rank in priority to, or pari passu with, the Administration-Charge-or

the DIPLender’sChargeCharges, unless the Chapter 11 Debtors also obtain the prior written
consent of the Information Officer-and-the DIP-Lender.

28.  25-THIS COURT ORDERS that the Administration—Charge—and-the DIPLender’s
ChargeCharges shall not be rendered invalid or unenforceable and the rights and remedies of the

1nee

chargees entitled to the benefit of the Charges (collectively, the ““Chargees™’) shall not

otherwise be limited or impaired in any way by (ia) the pendency of these proceedings and the
declarations of insolvency made herein; (#b) any application(s) for bankruptcy order(s) issued
pursuant to the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (the “BIA?”), or any bankruptcy
order made pursuant to such applications; (iic) the filing of any assignments for the general
benefit of creditors made pursuant to the BIA; (#¥d) the provisions of any federal or provincial

statutes; or (¥e) any negative covenants, prohibitions or other similar provisions with respect to

11
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borrowings, incurring debt or the creation of Encumbrances, contained in any existing loan
documents, lease, sublease, offer to lease or other agreement (collectively, an ““Agreement™”)
which binds any_Chapter 11 Debtor, and notwithstanding any provision to the contrary in any

Agreement:

1) fa)-the creation of the Charges shall not create or be deemed to constitute a
breach by a_Chapter 11 Debtor of any Agreement to which it is a party;

(i)  fbynone of the Chargees shall have any liability to any Person whatsoever
as a result of any breach of any Agreement caused by or resulting from the
creation of the Charges; and

(iii)  {e)the payments made by the_Chapter 11 Debtors to the Chargees pursuant
to this Order, and the granting of the Charges, do not and will not
constitute preferences, fraudulent conveyances, transfers at undervalue,
oppressive conduct, or other challengeable or voidable transactions under
any applicable law.

29. 26-THIS COURT ORDERS that any-the Charges created by this Order over leases of
real property in Canada shall only be a Charge in the applicable Debtor'sChapter 11 Debtors’

interest in such real property leases.

SERVICE AND NOTICE

12
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31. 27-THIS COURT ORDERS-that that the E-Service Protocol of the Commercial List
(the “Protocol”) is approved and adopted by reference herein and, in this proceeding, the service
of documents made in accordance with the Protocol (which can be found on the Commercial List
website at
http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/) shall be
valid and effective service. Subject to Rule 17.05 this Order shall constitute an order for
substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule
3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in
accordance with the Protocol will be effective on transmission. This Court further orders that a

Case Website shall be established in accordance with the Protocol with the following URL:
32, 28 —THIS COURT ORDERS that if the service or distribution of documents in

accordance with the Protocol or the CCAA and the regulations thereunder is not practicable_
(including as a result of COVID-19), the_Chapter 11 Debtors, the Foreign Representative and the

Information Officer are at liberty to serve or distribute this Order, any other materials and orders
in these proceedings, any notices or other correspondence, by forwarding true copies thereof by

prepaid ordinary mail, courier, personal delivery—et, facsimile transmission_or electronic

transmission to the_Chapter 11 Debtors’ creditors or other interested parties at their respective

addresses (including e-mail addresses) as last shown on the books and records of the applicable-

DebtorChapter 11 Debtors and that any such service or distribution-by-eourier,personal-delivery-
or—faestmie—transmission shall be deemed to be received on the earlier of (a) the date of
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materials and orders as ma reasonably required in th I ings, including any noti

11 Debtors’ creditors or other interest arties and their advisors. For greater certainty, an

GENERAL

34.  29-THIS COURT ORDERS that the Information Officer may from time to time apply

to this Court for advice and directions in the discharge of its powers and duties hereunder.

35. 30-THIS COURT ORDERS that nothing in this Order shall prevent the Information
Officer from acting as an interim receiver, a receiver, a receiver and manager, a monitor, a

proposal trustee, or a trustee in bankruptcy of any_Chapter 11 Debtor, the Business or the
Property.

36. 3+—THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada or in the
FURISBICHON-OE-THE FOREIGN-PROCEEDING]United States of America, to give effect
to this Order and to assist the_Chapter 11 Debtors, the Foreign Representative, the Information
Officer, and their respective counsel and agents in carrying out the terms of this Order. All
courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make
such orders and to provide such assistance to the Chapter 11 Debtors, the Foreign Representative;
and the Information Officer, the latter as an officer of this Court, as may be necessary or
desirable to give effect to this Order, or to assist the_Chapter 11 Debtors, the Foreign
Representative, and-the Information Officer, and their respective_counsel and agents in carrying

out the terms of this Order.

37, 32-THIS COURT ORDERS that each of the_Chapter 11 Debtors, the Foreign
Representative and the Information Officer be at liberty and is hereby authorized and empowered
to apply to any court, tribunal, regulatory or administrative body, wherever located, for the

recognition of this Order and for assistance in carrying out the terms of this Order.

14
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38. 33__THIS COURT ORDERS that the Guidelines for Courtto-Court

CoemmuntcatitonsCommunication an ration t n rts in Cross-Border Cases-
Jovel b gl ) I Institutelnsol M ) I by the Judicial Insol
Network an t thi rt_and th Ban t rt and attached as Schedule

FHEC” hereto is(the “JIN Guidelines™), are hereby adopted by this Court for the purposes of

these recognition proceedings.

39.  34-THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order or seek other relief on not less than seven (7) days’ notice to the_Chapter 11
Debtors, the Foreign Representative, the Information Officer and their respective counsel, and to
any other party or parties likely to be affected by the order sought, or upon such other notice, if

any, as this Court may order.

40.  35-THIS COURT ORDERS that this Order shall be effective as of FFIME}12:01 a.m.
Eastern Standard Time on the date of this Order.**

15
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Court File No.
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF BROOKS BROTHERS GROUP, INC., BROOKS
BROTHERS FAR EAST LIMITED, BBD HOLDING 1, LLC, BBD HOLDING 2,
LLC, BBDI, LLC, BROOKS BROTHERS INTERNATIONAL, LLC, BROOKS
BROTHERS RESTAURANT, LLC, DECONIC GROUP LLC, GOLDEN
FLEECE MANUFACTURING GROUP, LLC, RBA WHOLESALE, LLC,
RETAIL BRAND ALLIANCE GIFT CARD SERVICES, LLC, RETAIL BRAND
ALLIANCE OF PUERTO RICO, INC., 696 WHITE PLAINS ROAD, LLC, AND
BROOKS BROTHERS CANADA LTD.

APPLICATION OF BROOKS BROTHERS GROUP, INC. UNDER
SECTION 46 OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, c. C-36, AS AMENDED

Applicant

AFFIDAVIT OF STEPHEN MAROTTA

I, Stephen Marotta, of Little Silver, New Jersey, United States of America,

MAKE OATH AND SAY:

1. I am a Senior Managing Director at Ankura Consulting Group, LLC (“Ankura”)
and concurrently serve as the Chief Restructuring Officer (“CRO”) of Brooks Brothers

Group, Inc. (“BBGI”) and 13! of its affiliated debtors in possession (collectively, the

' In addition to BBGI and Brooks Brothers Canada, the other 12 Chapter 11 Debtors are Brooks Brothers
Far East Limited; BBD Holding 1, LLC; BBD Holding 2, LLC; BBDI, LLC; Brooks Brothers
International, LLC; Brooks Brothers Restaurant, LLC; Deconic Group LLC; Golden Fleece
Manufacturing Group, LLC; RBA Wholesale, LLC; Retail Brand Alliance Gift Card Services, LLC;
Retail Brand Alliance of Puerto Rico, Inc.; and 696 White Plains Road, LLC.



94
2.

“Chapter 11 Debtors” and together with their non-debtor affiliates, “BB Group”),
including Brooks Brothers Canada Ltd. (“Brooks Brothers Canada”), all of which have
filed voluntary petitions for relief pursuant to Chapter 11 of the U.S. Bankruptcy Code
with the United States Bankruptcy Court for the District of Delaware (the “U.S. Court”).
The cases commenced by the Chapter 11 Debtors in the U.S. Court are referred to in this

Affidavit as the “Chapter 11 Cases”.

2. Ankura is a consulting firm that provides expert witness, bankruptcy and corporate
restructuring, litigation support, forensic accounting, geopolitical risk assessment, and
general management consulting services. I have more than 35 years of experience
providing professional accounting and consulting services to major corporations and
businesses, including 30 years of consulting to financially troubled companies, which
itself includes business plan development, viability assessments, reengineering and
overhead-reduction programs, claims and preference analyses, crisis management,
forensic investigation, and litigation support. My industry experience includes retail,
manufacturing, wholesale distribution, healthcare, telecommunications, entertainment,

and financial services.

3. In my role as CRO, I am familiar with the Chapter 11 Debtors’ businesses, day-
to-day operations, and financial affairs. As such, I have personal knowledge of the matters
deposed to herein. Where I have relied on other sources for information, I have so stated
and I believe them to be true. In preparing this affidavit, I have also consulted the BB

Group’s senior management team, and financial and legal advisors.
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I swear this Affidavit in support of BBGI’s application, in its capacity as foreign

representative (in such capacity, the “Foreign Representative”) of the Chapter 11

Debtors, for inter alia:

5.

(a) recognition of the Chapter 11 Cases as foreign main proceedings pursuant
to Part IV of the Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-

36 (the “CCAA”);

(b) recognition of the Foreign Representative Order (as defined below) and

Second Joint Administration Order (as defined below);

(©) the appointment of Alvarez & Marsal Canada Inc. (“A&M”) as the

information officer in this proceeding (the “Information Officer”);

(d) the granting of the Administration Charge (as defined below); and

(e) the granting of the Directors’ Charge (as defined below).

All references to monetary amounts in this affidavit are in U.S. dollars unless

noted otherwise. Capitalized terms in this Affidavit that are not otherwise defined have

the meanings given to them in the Initial First Day Declaration.

6.

This affidavit is organized into the following sections:
A, BacK@round .........c.oooiiiiiiiiice e e e 5
B. The BB Group prior to the Sale Transaction............ccceeeeveeercieeerieeerieeecieeeeeeee 9
(a) Overview of Brooks Brothers ............cccooovviiiiiiiiiiiicieeeeeeeee e 9
(b) The Chapter 11 Debtors .......cccvieeiiieiiieeiee et 10
(©) The Non-Debtor AffIlHates .........cccuvieeiieiiiieeee et 11

C. The BB Group after the close of the Sale Transaction...........c.cccoceeveriereenennene 12
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D. Brooks Brothers Canada.............cooiiiiiiiiiiniiiieee e 12
(a) Brooks Brothers Canada’s retail stores and leases...........ccccoecueeriverieennennne. 13
(b) Merchandising and SOUICING ...........ccccuieriierieeniieniieiie et eee e 14
(©) Corporate and SUPPOTL SETVICES .....vveerevreerreeeriiieerieeerreeeireeessreesreeesseeennnes 14
(d) Intellectual ProOPerty ......ccccuiiiieiiieiieeieeiie et 15
(e) EMPLOYEES ..ottt ettt et et 15
() LOGIStICS SUPPIICTS ....vveeiiieeeiieeeiieeeite ettt e et e e e tve e re e et e e e e e e ssraeeseneeeenns 17
(2) Banking and Cash Management...............ccocueevuieriienieniienienie e 18
E. Brooks Brothers Canada’s current pOSItion .............ccceeveercieeniienieenienieenieeneenns 19
(a) Financial POSIHION........c..coiiuiiiiiieiiie ettt 19
(1) ASSEES weiieeeieeiie ettt ettt e et e e et e et e e et e e et e e et e e eta e e earaeeetaeeearaes 20
(1) LAADIIEIES ettt st 20
(111))  Stockholder’s EQUItY .......cccvevciiieiiiiieciee et 21
(IV)  EAIMINGS...eiiiiiiiieiieiece ettt ettt eee 21
v) Secured Debt of Brooks Brothers Canada..............ccccceoeivieiniieeiieenneen, 21
(b) L€ LA O 1 ¢« SRR 24
F.  Restructuring efforts prior to Initial Petition Date ...........ccceveevenieninncnienennne. 24
(a) Before COVID-19 ...t 24
(b) Response to COVID-19 ... 25
G. Chapter 11 Cases and Marketing Process ..........ccceeeveeeviieeiiieniiiecie e 27
(a) Petitions and First Day MOtIONS.........c.cooieiiieriieniieiienieeiee e 27
(b) Marketing PrOCESS .....ccvvieiiiiieiie ettt e 29
H. Anticipated path forward for Brooks Brothers Canada.............cccccceveeveieennennns 37
I.  Need for Relief Under the CCAA .........ooiiiieeieeeeeeeeee e 38
Jo REHET SOUGNL....coiiiiiiee et erae e e 39
(a) Recognition of Foreign Proceedings.........cceevveeeviieeiiieeniieeieeciee e 39
(b) Recognition of the Foreign Representative Order and Second Joint
AdmIniStration OTAET .........ooiuiiiiiiiieie ettt 40
(c) Stay Of PrOCEEAINGS ... ..eevvieiieeiieiieeieeeie ettt e 40
(d) Appointment of Information OffiCer..........cccovvviiiiiiniiiiiieiiicieeeeeee 40
(e) Administration Charge ..........cccueeeiiieeiiieeiiee e 41
(f)  DIrectors” CRAIZE ......cccuieiuieeiieiieeieeeie ettt ettt et ete e eesteesneeenseeeene 41
KL INOLICR ettt ettt b et 43
L.  Proposed neXt heariNg .........ccceeiriiieiiiieeiiie et eeeeestte e e seveeeareeeraeesnee e 43
M. GENETAL ...oviiiiieee ettt sttt 43
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A. Background

7. Brooks Brothers (as defined below) is the oldest apparel business in the United
States and has grown into one of the world’s leading clothing retailers with over 1,400
locations in over 45 countries and a leading e-commerce platform. Brooks Brothers

Canada operates the BB Group’s Canadian operations, which consists of 12 retail stores.

8. On July 8, 2020 (the “Initial Petition Date”), each of the Chapter 11 Debtors other
than Brooks Brothers Canada (the “Initial Chapter 11 Debtors”) filed voluntary petitions
for relief (the “Imitial Petitions”) pursuant to Chapter 11 of the U.S. Bankruptcy Code

with the U.S. Court.

9. At the time, Brooks Brothers Canada did not file a petition for relief under Chapter
11 with the U.S. Court as the BB Group was attempting to pursue an out-of-court
restructuring for Brooks Brothers Canada, potentially through the sale of the equity in
Brooks Brothers Canada. In connection therewith, the BB Group’s senior Prepetition ABL
Lenders (as defined below) agreed to forbear from taking any enforcement actions against
Brooks Brothers Canada resulting from the Initial Petitions and other pre- and post-Initial
Petition events of default, to allow such efforts to be pursued. The BB Group wished to
defer the costs associated with CCAA proceedings until such time as Canadian relief was

in fact necessary.

10. Since the Initial Petition Date, the Initial Chapter 11 Debtors have obtained a
variety of first day and final orders from the U.S. Court and, most notably, have completed

a successful sales and marketing process for the BB Group’s (now former) business
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(“Brooks Brothers” 2 or the “Business”), which resulted in the sale (the “Sale
Transaction”) of substantially all of the Chapter 11 Debtors’ assets (the “Acquired
Assets”), including substantially all of the assets of, but not the equity in, Brooks Brothers
Canada (the “Canadian Assets”), to SPARC Group LLC (the “Buyer”) for aggregate

proceeds totaling $325 million.

11. In addition, a global resolution was reached as between the Initial Chapter 11
Debtors, the Agent (as defined below), the Prepetition ABL Lenders and the official
committee of unsecured creditors in the Chapter 11 Cases (the “Creditors’ Committee”).
This resolution provided for, among other things, the impairment and settlement of the
Prepetition ABL Lenders’ claims for approximately $205.8 million and for the remainder
of the proceeds from the Sale Transaction to be delivered to the Chapter 11 Debtors’

estates for an efficient administration and wind-down of the Chapter 11 Cases.

12. The U.S. Court entered an order approving the Sale Transaction on August 14,
2020 (the “Sale Order”), and the transaction closed on August 31, 2020. Accordingly,
the Buyer now owns the Business, subject to the Buyer’s designation rights in respect of
leases (including Brooks Brothers Canada’s leases, none of which have been designated
for assumption and assignment or rejection to date) and the subsequent conveyance of the
Canadian Assets, including the Canadian Acquired Inventory (as defined below),

described below.

2 For the avoidance of any doubt, the term Brooks Brothers refers to the business acquired by the Buyer,

and not any particular corporation.
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13. Following the U.S. Court’s approval of the Sale Transaction, but before the Sale
Transaction had closed, the Chapter 11 Debtors and the Buyer determined that it would
be beneficial for Brooks Brothers Canada to obtain an order of this Court recognizing the
Sale Order and approving the sale of inventory owned by Brooks Brothers Canada (the

“Canadian Acquired Inventory”) free and clear of all claims and encumbrances.

14. As such, and to facilitate this process, an agreement was reached with the Buyer
to amend the Asset Purchase Agreement (as defined below) to specifically address the
process for the acquisition of the Canadian Acquired Inventory (the “Second
Amendment to the Asset Purchase Agreement”). In addition, BBGI, on behalf of itself,
the other Chapter 11 Debtors and the other Sellers, and the Agent entered into a Stipulation
(as defined below) wherein it was confirmed that the Agent would still retain (rather than
release) the Prepetition ABL Lenders’ liens and claims against Brooks Brothers Canada,
on behalf of and solely for the benefit of the Chapter 11 Debtors, and would turn over any

proceeds of the Canadian Acquired Inventory received by the Agent to BBGI.

15. In furtherance of the above, on September 10, 2020, Brooks Brothers Canada filed
a voluntary petition for relief pursuant to Chapter 11 of the U.S. Bankruptcy Code with
the U.S. Court (the “September Petition”, and collectively with the Initial Petitions the
“Petitions”). On the same day, the Chapter 11 Debtors filed a motion to obtain an order
to apply all previous orders in the Chapter 11 Cases, including the Sale Order, to Brooks
Brothers Canada (the ““All Orders’ Order”). The motion to approve the ‘All Orders’

Order is scheduled to be heard by the U.S. Court on September 24, 2020.
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16. On September 11, 2020, the U.S. Court entered an order authorizing BBGI to act
as foreign representative on behalf of the Chapter 11 Debtors in these CCAA proceedings
(the “Foreign Representative Order”). The U.S. Court also entered an order directing
the administration of Brooks Brothers Canada’s Chapter 11 Case jointly with the other

Chapter 11 Cases (the “Second Joint Administration Order”).

17. The Foreign Representative now brings this application to obtain a stay of
proceedings, recognition of the Chapter 11 Cases as a foreign main proceeding and
recognition of the Foreign Representative Order and Second Joint Administration Order
in Canada. The Foreign Representative intends to return to this Court to seek recognition
of the ‘All Orders’ Order after it has been entered by the U.S. Court and for such other

relief from this Court as may be deemed necessary.

18. In support of the Initial First Day Motions (as defined below), I submitted a
declaration to the U.S. Court, a copy of which is attached as Exhibit “A” (the “Initial
First Day Declaration”). The Initial First Day Declaration provides a comprehensive
overview of the BB Group and the events leading up to the commencement of the Chapter
11 Cases. As such, this Affidavit provides a more general overview and focuses on the
events since the Initial Petition Date, including in relation to the sales and marketing
process that culminated in the Sale Transaction, Brooks Brothers Canada’s business, and
information to support the finding of the centre of main interest of each of the Chapter 11
Debtors and to support the request for recognition of the Chapter 11 Cases as a foreign
main proceeding, the recognition of the Foreign Representative Order and Second Joint
Administration Order, the granting of the stay, the granting of the Administration Charge

and the Directors’ Charge, and the appointment of the Information Officer.
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19. I am not aware of any other foreign recognition insolvency proceedings involving

the Chapter 11 Debtors.

20. I am advised by the Chapter 11 Debtors’ U.S. counsel and believe that due to the
COVID-19 pandemic, the U.S. Court is only processing requests for certified copies of
orders one day per week. The Foreign Representative will obtain certified copies of the
Petitions and the Foreign Representative Order and Second Joint Administration Order as
soon as it is able this coming week and then immediately forward them to Osler, Hoskin
& Harcourt LLP (“Osler”), Canadian counsel to the Chapter 11 Debtors. The certified

copies will be provided to this Court as soon as possible upon arrival.

21. In the interim, copies of the Foreign Representative Order and Second Joint

Administration Order are attached as Exhibits “B” and “C”.

B. The BB Group prior to the Sale Transaction
(a) Overview of Brooks Brothers

22. Prior to the Sale Transaction, the BB Group owned Brooks Brothers, the oldest
apparel business in the United States and a world-renowned fashion innovator. The BB
Group acquired Brooks Brothers in 2001, after which Brooks Brothers expanded across
the globe and grew into one of the world’s leading clothing retailers with over 1,400
locations in over 45 countries, and a leading e-commerce platform built on best-in-class

systems and supporting a direct-to-consumer website (www.brooksbrothers.com) and

mobile application. Brooks Brothers is known as a lifestyle brand for men, women and
children, which markets and sells footwear, eyewear, bags, jewelry, bedding, linens and

more.


http://www.brooksbrothers.com/
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23. For the fiscal year ending 2019, the BB Group’s revenue totaled over $991 million,

of which less than 3% was attributable to Brooks Brothers Canada.

(b) The Chapter 11 Debtors

24.  All of the Chapter 11 Debtors (including Brooks Brothers Canada) operate on an
integrated basis and are incorporated or established under the laws of the United States,
with the exception of Brooks Brothers Canada and Brooks Brothers Far East Limited

(“BB Far East”), which is incorporated in Hong Kong.

25.  BBGlI directly or indirectly owns all of the shares of the other Chapter 11 Debtors
(including Brooks Brothers Canada), with the exception of BB Far East, in which BBGI
holds a 99.8% interest. A copy of the BB Group’s organization chart (as at the Initial
Petition Date) is included as Exhibit A to the Initial First Day Declaration, which is

attached hereto as Exhibit “A”.

26.  Prior to the Sale Transaction, the Chapter 11 Debtors’ operations were directed
out of the BB Group’s (now former) headquarters at 346 Madison Avenue in Manhattan,
where the flagship Brooks Brothers store is located. The Chapter 11 Debtors also owned
an office building located in Enfield, Connecticut that houses certain of the Business’s
corporate functions, including finance, human resources, IT, and real estate. The Chapter
11 Debtors also maintained two distribution centres to process merchandise and
warehouse inventory and to support the Chapter 11 Debtors’ stores in the United States,
Canada, and Puerto Rico, including a 660,000 square foot distribution centre facility in
Enfield, Connecticut, and a 250,000 square foot distribution centre facility in Clinton,

North Carolina.
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27. Prior to the Sale Transaction, all of the Chapter 11 Debtors’ (including Brooks
Brothers Canada’s) finished goods were manufactured by either Golden Fleece
Manufacturing Group, LLC (“Golden Fleece”) (one of the Chapter 11 Debtors) (~6.8%)
or third-party merchandise suppliers (“Merchandise Suppliers”) (~93.2%). Shortly
before the Sale Transaction closed the Golden Fleece facilities completely halted

operations.

28. The BB Group managed all sourcing of merchandise for the entire Brooks
Brothers enterprise (including Brooks Brothers Canada) through BB Far East (one of the
Chapter 11 Debtors), which operated its centralized global trading office in Hong Kong
and acted as a local intermediary between the BB Group and its foreign sourcing base.
Based on a one-year buy from winter 2019 through fall 2020, the BB Group sourced its
merchandise from the following regions: Malaysia (27.39%); Vietnam (14.57%); China
(14.48%); United States (6.84%); Egypt (6.47%); Indonesia (6.24%); Thailand (6.19%);
Jordan (3.81%); Italy (3.20%); Sri Lanka (3.18%); Turkey (3.01%); and other countries
(4.62%). BB Far East provided arm’s-length services to the Chapter 11 Debtors and their
non-debtor affiliates (as well as third-party licensees) through the procurement and
sourcing of goods from its Merchandise Suppliers. BB Far East purchased inventory,

which it subsequently sold to affiliates and third-party licensees on an arm’s-length basis.

(c) The Non-Debtor Affiliates

29.  BBGI’s wholly-owned non-debtor subsidiaries operated approximately 50 retail
and factory outlet stores in Europe, South Korea, Australia, Malaysia, and Singapore,

which accounted for approximately 9.5% of the BB Group’s annual revenues.
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C. The BB Group after the close of the Sale Transaction

30. Following the close of the Sale Transaction, which is described in more detail

below, the BB Group no longer owns the Business or the Acquired Assets. However:

(a) the BB Group continues to hold leases (including all of Brooks Brothers
Canada’s leases) that the Buyer has yet to designate for assumption and
assignment or rejection pursuant to its designation rights agreed to in the

Asset Purchase Agreement; and

(b) in addition to its leases, Brooks Brothers Canada continues to own the
Canadian Assets, until an order is obtained from this Court approving the
conveyance of the Canadian Acquired Inventory free and clear (and such
conveyance subsequently occurs together with the remaining Canadian

Assets).

31.  Further, pursuant to the terms and conditions of the Asset Purchase Agreement
and certain other agreements between the Sellers and the Buyer or its affiliates (described
in more detail below), the Sellers are continuing to operate the stores on the premises of
undesignated leases, with the Sellers employees, until such time as those leases are
assumed and assigned or rejected, although as stated above all such Canadian stores are
currently closed.

D. Brooks Brothers Canada

32. Brooks Brothers Canada is incorporated in Ontario and its registered office is

located at 200 Bay Street, Royal Bank Plaza, Suite 2600, South Tower, Toronto, Ontario.
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(a) Brooks Brothers Canada’s retail stores and leases

105

33.  Brooks Brothers Canada conducts business through 12 retail locations. The

following chart sets out Brooks Brothers Canada’s current store locations by geographical

region:
Province Number of Locations
Ontario 7
British Columbia 3
Alberta 2
Total 12
34, Brooks Brothers Canada does not own any real property. All of its retail operations

are conducted in leased facilities pursuant to leases with third-party landlords. Brooks

Brothers Canada has not paid rent to its landlords for the months of April 2020 through

September 2020.

35. Typical of retail store leases in Canada, certain of Brooks Brothers Canada’s leases

contain provisions that impact its store operations, including:

(a) going-out-of-business sale restrictions that relate to going out of business

sales in one form or another, including prohibitions on “bankruptcy sales”,

“going out of business sales”, “liquidation sales”, and other similar terms;

and

(b) operating covenants that require Brooks Brothers Canada to continuously

occupy and operate its business in the leased premises.

36. Certain of Brooks Brothers Canada’s leases provide that it is an event of default if

Brooks Brothers Canada obtains bankruptcy protection or fails to pay rent. Subject to the



106
-14 -

automatic stay granted by the U.S. Court and the proposed stay of proceedings requested
from this Court, Brooks Brothers Canada’s landlords may have the ability to terminate
certain leases due to Brooks Brothers Canada’s closure of stores on account of the
COVID-19 pandemic, non-payment of rent thereafter, and recent commencement of

bankruptcy proceedings.

37. BBGTI has provided an indemnity in the form of a guarantee to certain landlords

under some of Brooks Brothers Canada’s leases.

(b) Merchandising and sourcing

38.  As described above, prior to the Sale Transaction, Brooks Brothers Canada
sourced its merchandise from BB Far East indirectly through BBGI, which acquired

inventory from Merchandise Suppliers and resold to affiliates.

(©) Corporate and support services

39. Prior to the Sale Transaction, Brooks Brothers Canada was wholly dependent on
the U.S. Chapter 11 Debtors for a wide range of corporate, administrative and business

support services (the “Support Services”).

40. The Support Services included strategic and marketing functions (e.g.,
development of overall marketing strategy, performance of market research, design of
marketing activities), merchandising, selection of external service providers, collection
and analysis of customer feedback, logistics, and day to day operational needs such as
executive, legal, accounting, finance, treasury, tax, insurance/risk management, real
estate, human resources, information technology support services, and warehousing

services. Brooks Brothers Canada also used certain business systems of the other Chapter
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11 Debtors, including merchandizing strategies, store designs, store specifications, and

operations manuals.

41. Following the Sale Transaction, the Support Services continue to be provided by
the U.S. Chapter 11 Debtors on a transitional basis to the extent provided for and in
accordance with the terms and conditions of the Asset Purchase Agreement and certain

other agreements.

(d) Intellectual Property

42. Brooks Brothers Canada does not own any intellectual property.

(e) Employees
43. As of March 2020, Brooks Brothers Canada employed approximately 63 full-time
employees and 87 part-time employees. As described in more detail below, Brooks
Brothers Canada’s employees have been laid off following the onset of the COVID-19

pandemic. The geographic distribution of employees is as follows:

Province Number of Brooks Brothers
Canada Employees
Ontario 94
British Columbia 31
Alberta 25
Total 150

44. On average, a typical Brooks Brothers Canada store has approximately 12
employees and is staffed by both full-time and part-time sales associates and store

management. All but two of Brooks Brothers Canada’s employees are store-level
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employees. Sales associates report to and work under the supervision of their respective
store management. The store managers oversee and are responsible for operations in their

store, and report to district managers in Canada or the United States.

45. The vast majority of Brooks Brothers Canada employees are paid on an hourly
basis. Certain employees, such as district managers or certain store managers, are salaried
employees. Brooks Brothers Canada employees are also eligible for bonus or other

incentive compensation plans applicable to all North American employees.

46. Due to the COVID-19 pandemic, Brooks Brothers Canada laid off groups of
employees as follows:

(a) hourly employees were laid off on March 17, 2020;

(b) all but one salaried employee (a human resources manager) were laid off

on March 22, 2020; and

(©) the human resources manager was laid off on April 5, 2020.
Brooks Brothers Canada’s employees have been paid all accrued wages up to the date of
their respective layoffs, but certain employees have accrued vacation pay that has not been

paid out, totaling approximately CAD $200,000.

47. Brooks Brothers Canada’s employees are all non-unionized and there are no
applicable collective agreements. Brooks Brothers Canada offers an extended medical
insurance plan to employees that is fully insured and administered by Canada Life, and

approximately 80 employees are enrolled.

48. Brooks Brothers Canada also offers its employees a retirement plan, under

Canada’s Registered Retirement Savings Plan (the “RRSP Plan”). The RRSP Plan is
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administered by Canada Life. Historically, Brooks Brothers Canada matched an eligible
employee’s monthly contribution, however matching was frozen on April 26, 2020. As of
the Initial Petition Date, only one employee participates in the RRSP Plan, and no amounts

are due thereunder.

49. Prior to the Sale Transaction, all back-office support and overall corporate
guidance functions, including in relation to human resources, for Brooks Brothers Canada

were provided by the U.S. Chapter 11 Debtors.

50. Brooks Brothers Canada’s payroll is administered by BBGI, which utilizes various
third-party payment processing companies to provide, among other things, a payroll
processing system. To keep track of the hours worked by hourly employees, Brooks

Brothers Canada utilizes a third-party timekeeping system arranged for by BBGI.

® Logistics Suppliers
51.  Prior to the Sale Transaction, Brooks Brothers Canada received sourcing and

logistics support from the BB Group.

52. In addition, Brooks Brothers Canada receives distribution centre services in
Canada from a third party, 115161 Canada Inc. (“Remco”), pursuant to an agreement

dated March 3, 2020, a copy of which is attached as Exhibit “D”.

53.  In particular, Brooks Brothers Canada ships recalled inventory to Remco’s
Canadian facility, which stores the recalled inventory before shipping such inventory to a
distribution centre operated by the Business in the U.S. to be refurbished. Brooks Brothers

Canada presently has inventory at Remco’s Canadian facility.
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Banking and Cash Management

54. Brooks Brothers Canada has six active Canadian dollar bank accounts:

(a)

(b)

(c)

(d)

two depository accounts with JPMorgan Chase National Association
(“JPM”), one of which is used to receive credit card receipts from Brooks
Brothers Canada’s retail and online operations and the other is used to
receive cash receipts from Brooks Brothers Canada’s retail operations and

transfer funds into Brooks Brothers Canada’s operating account;

one Royal Bank of Canada (“RBC”) collection account, which collects
cash receipts from Brooks Brothers Canada’s retail operations and
transfers funds into Brooks Brothers Canada’s RBC disbursement account,

as well as manually transfers funds to BBGI’s operating account;

one JPM operating account, which is used to concentrate certain funds and
cash receipts and also to transfer funds into Brooks Brothers Canada’s JPM

disbursement account; and

two disbursement accounts (one with each of JPM and RBC), which are
used to pay vendors, taxes, and other third-party expenses associated with

Brooks Brothers Canada’s operations.

55. Brooks Brothers Canada also has one RBC U.S. dollar denominated account for

collection of miscellaneous receipts, which is presently inactive but may be used going

forward. A diagram of the Brooks Brothers Canada’s cash management system (the

“Cash Management System”) is attached as Exhibit “ E” (the “Bank Account
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Schematic”). The following describes the manner in which cash relating to the Canadian

operations generally moves through the Cash Management System.

56. Cash from Brooks Brothers Canada’s retail operations is collected into its store
accounts. Brooks Brothers Canada’s store depository account with JPM is a zero-balance
account, which automatically transfers such funds into Brooks Brothers Canada’s
operating account with JPM. The majority of Brooks Brothers Canada’s receipts are

received via credit card or through other non-cash forms of payment.

57. The final phase of the Cash Management System are the disbursement accounts

which are used to make various payments via wire, cheque or electronic transfer to various

third parties.
E. Brooks Brothers Canada’s current position
58. Since the Initial Petition Date, Brooks Brothers Canada’s stores have remained

closed, on account of the COVID-19 pandemic.

(a) Financial Position

59. BBGI historically prepared unaudited financial reporting packages, including
stand-alone balance sheets, for Brooks Brothers Canada’s operations. A copy of the
unaudited balance sheet for Brooks Brothers Canada as at July 4, 2020 is attached as
Exhibit “F”.This balance sheet reflects the financial position of Brooks Brothers Canada
as of July 4, 2020 (i.e., prior to the Sale Transaction) and has not been audited. Certain
information contained in this unaudited balance sheet is summarized below (in U.S.

dollars).
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@) Assets
60. As at July 4, 2020, the assets of Brooks Brothers Canada had a book value of

approximately $11.8 million and consisted of the following:

Current assets: $9,029,770.13
Cash $90,124.94
Accounts receivable, net $794,582.27
Merchandise inventories $8,086,781.54
Prepaid expenses and other current $58,281.39

Non-current assets: $2,775,968.08
Property, plant and equipment - net $2,774,980.14
Other assets $987.94

Total assets: $11,805,738.21

(i) Liabilities
61. As at July 4, 2020, the liabilities of Brooks Brothers Canada had a book value of

approximately $10 million and consisted of the following:

Current liabilities: $5,483,486.43
Accounts payables $3,866,429.41
Intercompany due to (from) $761,218.33
Accrued expenses and other current
liabilities $ 855,838.69

Non-current liabilities: $4,539,281.06

Deferred rent long term and other long-

term liabilities $4,539,281.06

Total liabilities: $10,022,767.50

62.  In addition to the above, Brooks Brothers Canada remains liable as a guarantor in

respect of outstanding amounts under the Prepetition ABL Facility, namely over

$8.3 million in obligations, including in respect of fees and other financial
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accommodations, and which amounts are secured by general security granted over the
Canadian Acquired Inventory and other current assets. Attached as Exhibit “G” is a

certified PPSA search in respect of Brooks Brothers Canada, current to August 17, 2020.

(iii)  Stockholder’s Equity
63.  AsatJuly 4, 2020, the stockholders’ equity in respect of Brooks Brothers Canada

was $1,782,970,71 and consisted of the following:

Common stock $9.28
Additional paid in capital $41,365,596.42
Accumulated other comprehensive income $189,558.91
Currency translation adjustment $4,078,617.62
Accumulated earnings (deficit) $(43,850,811.52)
Equity: $1,782,970.71

(iv)  Earnings
64. For the 11-month period ending July 4, 2020, Brooks Brothers Canada had a loss

of $3,677,117.21, computed as follows:

Net sales $14,362,008.15
Cost of sales $(6,926,251.50)
Store selling and direct expenses $(10,727,438.15)
General and administrative expenses $(387,371.63)
Interest income $1,935.92
Loss: $(3,677,117.21)

v) Secured Debt of Brooks Brothers Canada

65.  As at the Initial Petition Date, the Initial Chapter 11 Debtors had outstanding

funded debt obligations in the amount of approximately $392.1 million in aggregate. The
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Initial First Day Declaration provides a detailed overview of the various components of
those obligations. Brooks Brothers Canada is a guarantor of the Prepetition ABL Facility

(as defined below).

66. As of the Initial Petition Date, certain of the Chapter 11 Debtors were party to that
certain Credit Agreement, dated as of June 28, 2019 (as amended by that certain First
Amendment to Credit Agreement, dated as of April 22, 2020, and as further amended,
modified, or otherwise supplemented from time to time, the “ABL Credit Agreement”),
by and among, among others, BBGI, RBA Wholesale, LLC, and Golden Fleece
Manufacturing Group, LLC (collectively, the “Prepetition ABL Borrowers”), Wells
Fargo as administrative agent and collateral agent (in such capacities, the “Agent”), L/C
Issuer (as defined therein), and Swing Line Lender (as defined therein), and the lenders
from time to time party thereto (the “Prepetition ABL Lenders”), pursuant to which the
Prepetition ABL Lenders agreed to provide the Prepetition ABL Borrowers with (i) a
revolving credit facility in a maximum aggregate principal amount equal to $300 million
(of which up to $30 million is available for the issuance of letters of credit) (the
“Prepetition Revolving Facility”) and (i1) a “first-in-last-out” term loan facility in an
aggregate principal amount equal to $15 million outstanding thereunder (the “Prepetition
FILO Loan” and, together with the Prepetition Revolving Facility, the “Prepetition ABL

Facility”).

67. The Prepetition ABL Facility was to mature on June 28, 2024. As of the Initial
Petition Date, the aggregate amount outstanding under the ABL Credit Agreement was
approximately $212.1 million in unpaid principal, plus accrued and unpaid interest, fees,

and other amounts (comprised of approximately $182.9 million outstanding under the
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Prepetition Revolving Facility (including approximately $7.9 million outstanding in
respect of issued letter of credit), $15 million outstanding under the Prepetition FILO
Loan, and approximately $6.3 million outstanding under a bank product with J.P. Morgan
Chase). A copy of the ABL Credit Agreement and amendment are attached as

Exhibits “H” and “I”.

68. Pursuant to the ABL Credit Agreement, a guarantee dated as of June 28, 2019 and
a security agreement dated as of June 28, 2019, the Prepetition ABL Borrowers’
obligations under the ABL Credit Agreement are guaranteed by Brooks Brothers Canada
and such guarantee is secured by Brooks Brothers Canada’s inventory, credit card
receivables, and cash and accounts. Copies of Brooks Brothers Canada’s guarantee and

security agreement are attached as Exhibit “J” and “K”.

69. Prior to the closing of the Sale Transaction, the obligations under the Prepetition
ABL Facility were secured by a first priority security interest and continuing lien (the
“Prepetition ABL Liens”) on Collateral (as defined in the Prepetition ABL Credit
Agreement), which included, subject to certain exceptions and carve outs, the Initial
Chapter 11 Debtors’ cash and accounts, U.S. inventory, credit card receivables, and trade
account receivables, as well as Brooks Brothers Canada’s cash and accounts, inventory
and credit card receivables (the “Prepetition ABL Collateral”). As described in greater
detail below, the Agent still retains the Prepetition ABL Lenders’ liens and claims against

Brooks Brothers Canada, on behalf of and solely for the benefit of the Chapter 11 Debtors.
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()  Gift Cards

70.  Immediately prior to the Sale Transaction closing, Brooks Brothers Canada had a
net liability for outstanding redeemable and/or prepaid purchase cards (“Gift Cards”) of
approximately $440,623. Buyer or its affiliates assumed this liability upon the closing of
the Sale Transaction in accordance with the terms and conditions of the Asset Purchase

Agreement.

F. Restructuring efforts prior to Initial Petition Date
(a) Before COVID-19

71.  Unfortunately, like many other retail companies, the Chapter 11 Debtors were
negatively impacted by significant operational and manufacturing challenges as well as
shifting retail industry trends in recent years. The specialty retail industry is highly
competitive and, in recent years, the retail industry as a whole has been challenged by
shifts in consumer purchasing preferences and habits. The Chapter 11 Debtors primarily
competed with other specialty retailers, department stores, and e-commerce businesses

that engage in the sale of apparel, accessories, and similar merchandise.

72.  Prior to the Initial Petition Date, the Chapter 11 Debtors’ management team made
significant efforts to reduce costs, improve efficiencies, and increase brand loyalty and
presence. In early 2020, the Chapter 11 Debtors completed a comprehensive review of the
Business and identified a multi-year, cost-optimization, and revenue growth program with
the potential to materially increase EBITDA. The Chapter 11 Debtors anticipated
expending significant efforts to optimize and simplify general and administrative
expenses by reducing the BB Group’s overhead cost structure and streamlining corporate

personnel to narrowly focus on core competencies.
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73. Given these headwinds, in 2019, the BB Group also began exploring strategic
alternatives, including a potential merger or sale of all or substantially all of the assets of
the BB Group (the “Prepetition Sale Process”). The BB Group was advised by PJ
Solomon, L.P. (“PJ Solomon™). In April 2019, PJ Solomon contacted a significant
number of potential domestic and international investors, including both strategic and
financial investors, to solicit interest in the Business, including all non-U.S. operations.
During the Prepetition Sale Process, interested investors executed confidentiality
agreements and were provided with diligence access and a confidential information
memorandum. A number of parties submitted indications of interest. The BB Group
engaged in extensive discussions and negotiations with bidders and provided significant

diligence to assist bidders in their evaluation of the Business.

74. Unfortunately, as PJ Solomon progressed in its discussions with potential
investors, the impact of COVID-19 began to materialize. As the COVID-19 pandemic
rapidly intensified, the BB Group was forced to shut-down nearly all of its retail and
factory outlet stores worldwide in March 2020 to protect the health and safety of the public
and approximately 4,025 employees. This severely jeopardized the BB Group’s ability to

consummate any previously contemplated transaction.

(b) Response to COVID-19

75. Beginning in late February 2020, the Chapter 11 Debtors began to face
unprecedented liquidity and operational challenges associated with the spread of COVID-
19. As the pandemic spread through Asia and Europe, the BB Group’s international
operations suffered, and the Chapter 11 Debtors’ foreign vendors found themselves

unable to operate or produce and ship inventory, which led to the borrowing base under
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the Prepetition ABL Facility decreasing in size, reducing the Chapter 11 Debtors’
liquidity. By March 2020, the Chapter 11 Debtors were forced to close all North American
stores and their headquarters consistent with governmental health guidelines and

directives.

76. The pandemic forced the Chapter 11 Debtors and their advisors to re-assess the
appropriate strategic transaction and refocus their efforts on a restructuring of their

businesses through a chapter 11 filing.

77. The BB Group undertook a number of measures to ensure a seamless transition
into the Chapter 11 Cases, including appointing two new independent directors—Alan J.
Carr and William L. Transier—to the board of directors of BBGI (the “Board”) and a
special committee of the Board (the “Special Committee”) to oversee the BB Group’s
restructuring process. Further, the Initial Chapter 11 Debtors and their advisors, including
Weil, Gotshal & Manges LLP, PJ Solomon, and Ankura, overseen by the Special
Committee, worked to, among other things, (i) carefully manage liquidity, (ii) obtain
financing to allow the Initial Chapter 11 Debtors to preserve the value of their assets
during the chapter 11 process and maximize value through a post-petition sale process,
and (ii1) attempt to secure a transaction that would ensure the continuation of the Business

and maximize value for the Chapter 11 Debtors’ creditors.
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G. Chapter 11 Cases and Marketing Process
(a) Petitions and First Day Motions

78. On July 8, 2020, BBGI and the other Initial Chapter 11 Debtors filed Petitions in
the U.S. Court. The Chapter 11 Cases are pending before the Honorable Christopher S.

Sontchi and are jointly administered under Case No. 20-11785.

79. That day, the Initial Chapter 11 Debtors filed several first day motions (the “Initial
First Day Motions”) with the U.S. Court, for which the U.S. Court has entered interim
and/or final orders, including those described in brief below. Copies of the Initial First
Day Motions and related orders can be found at

https://cases.primeclerk.com/brooksbrothers/Home-Index. As the Foreign Representative

is not seeking recognition of any orders, other than the Foreign Representative Order and
Second Joint Administration Order, until the ‘All Orders’ Order is entered by the U.S.
Court, these materials have not been included in this Affidavit (with the exception of the

Initial Joint Administration Order (as defined below)).

(a) An order authorizing the joint administration of the Chapter 11 Cases filed
by the Initial Chapter 11 Debtors and related procedural relief (the “Initial
Joint Administration Order”). A copy of the Initial Joint Administration
Order is attached as Exhibit “L”.

(b) An order authorizing the continuation of the Initial Chapter 11 Debtors’
prepetition obligations in the ordinary course of business, and authority to
pay and honour certain prepetition claims relating to, among other things,

wages, salaries and other compensation.


https://cases.primeclerk.com/brooksbrothers/Home-Index

(©)

(d)

(e)

®
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An interim and final order authorizing the Initial Chapter 11 Debtors to
maintain the ongoing use of its cash management system and continue
intercompany transactions and transfers (the “Cash Management
Order”).

An interim and final order authorizing the Chapter 11 Debtors to borrow
under a debtor-in-possession senior secured credit facility (the “U.S. DIP
Facility”) to finance operations during the restructuring.

An order authorizing the Initial Chapter 11 Debtors to pay certain
prepetition amounts to critical vendors and lien claimants to maintain
stability and to avoid jeopardizing the Initial Chapter 11 Debtors’ ability
to serve their customers.

An order authorizing the Initial Chapter 11 Debtors to continue various
customer programs, which was necessary to maintain customer loyalty and

goodwill and otherwise protect the value of the brand.

80. Subsequently, the U.S. Court entered additional orders, including an order

authorizing and providing a process for rejecting the Initial Chapter 11 Debtors’ leases (if

deemed necessary), an order rejecting certain (non-Canadian) leases and an order setting

a general claims bar date in respect of the Initial Chapter 11 Debtors of September 25,

2020. A supplemental general claims bar date will be set in respect of claims against

Brooks Brothers Canada and notice will be provided to creditors in respect of same.
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(b) Marketing Process

81. On July 23, 2020, 103 of the Initial Chapter 11 Debtors and Brooks Brothers
Canada (the “Sellers”) entered into a stalking horse asset purchase agreement (the
“Stalking Horse Agreement”) with SPARC Group LLC (again, the “Buyer”), a joint
venture entity owned by Authentic Brands and Simon Property Group, pursuant to which
the Buyer would acquire substantially all of the BB Group’s assets (again, the “Acquired
Assets”) on a going concern basis. The consideration to be paid by the Buyer for the
Acquired Assets was $305 million. A copy of the Stalking Horse Agreement is attached

as Exhibit “M”.

82.  The Stalking Horse Agreement contemplated being used as, and subsequently was
used as, a stalking horse bid by the Initial Chapter 11 Debtors. The Buyer was entitled to
a break-up fee of approximately $10 million if, among other things, an alternative bid

prevailed.

83. On August 3, 2020, the U.S. Court entered an order (the “Bidding Procedures
Order”) approving auction and bidding procedures (the “Bidding Procedures”) for the
Chapter 11 Debtors’ assets. A copy of the Bidding Procedures Order is attached as

Exhibit “N”. A copy of the Bidding Procedures is attached as Exhibit “O”.

84.  Although the Bidding Procedures targeted bids for all or substantially all of the
BB Group’s assets, a bid for a portion of the assets was expressly permitted (provided that

a suitable transaction or solution existed for the remaining assets). Interested parties were

3 Being all of the Initial Chapter 11 Debtors other than Brooks Brothers Far East Limited, Deconic Group

LLC and Golden Fleece Manufacturing Group, LLC.
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advised and understood that they could make a standalone bid for Brooks Brothers
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Canada. The Bidding Procedures also contemplated a credit bid.

85. Specifically, the Bidding Procedures established the following key dates and

deadlines for the sale process:

Key Event

Deadline

Deadline to submit bids

August 6, 2020 at 4:00 p.m.
(prevailing Eastern Time)

Deadline to file objections to stalking horse sale
transaction

August 8, 2020 at 11:59 p.m.
(prevailing Eastern Time)

Deadline for Initial Chapter 11 Debtors to notify
bidders of status as qualified bidders

August 9, 2020 at 4:00 p.m.
(prevailing Eastern Time)

Auction to be held if more than one qualified bid

August 10, 2020 at 10:00 a.m.
(prevailing Eastern Time)

Deadline to (i) file notice and identities of
successful bid(s) and back-up bid(s) and

(i1) provide affected counterparties with the
successful bidder’s proposed form of adequate
assurance of future performance with respect to
proposed assigned contracts, if applicable

August 11, 2020 at 4:00 p.m.
(prevailing Eastern Time) or as
soon as is practicable after the
auction

Deadline to file objections to (i) identity of
successful bidder, (ii) conduct of auction,
(iii) cure, and (iv) adequate assurance

August 12, 2020 at 4:00 p.m.
(prevailing Eastern Time)

Deadline to reply to objections to (i) sale
transaction, (ii) identity of successful bidder,
(ii1) conduct of auction, (iv) cure, and

(v) adequate assurance

August 13, 2020 at 11:59 a.m.
(prevailing Eastern Time)

Sale hearing

August 14, 2020 at 10:00 a.m.
(prevailing Eastern Time)

86.  After the Agent submitted a credit bid in accordance with the Bidding Procedures,

the Buyer improved its bid by, among other things, increasing its purchase price to $325
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million. The Chapter 11 Debtors (including Brooks Brothers Canada) determined that the
Buyer’s improved bid was the highest and best bid, and the Buyer and Sellers executed
an amendment to the Stalking Horse Agreement to reflect the increase in purchase price
(the “First Amendment to the Asset Purchase Agreement”, and collectively with the
Stalking Horse Agreement and the Second Amendment to the Asset Purchase Agreement
(as defined below), the “Asset Purchase Agreement”). A copy of the First Amendment

to the Asset Purchase Agreement is attached as Exhibit “P”.

87. Concurrent with the negotiations with the Buyer, the Chapter 11 Debtors engaged
in discussions with the Creditors’ Committee, the Agent and the Prepetition ABL Lenders
and achieved a global resolution of potentially value-destructive disputes that provides
for, among other things, the impairment and satisfaction of the Prepetition ABL Lenders’
claims for approximately $205.8 million and for the remainder of the sale proceeds to be
delivered to the Initial Chapter 11 Debtors’ estates to provide for an efficient

administration and wind-down of the Chapter 11 Cases.

88. In light of the foregoing, the Initial Chapter 11 Debtors cancelled the auction. In
accordance with the Bidding Procedures, the Buyer was declared the successful bidder
and the Asset Purchase Agreement was selected as the successful bid. Some of the

material terms of the Asset Purchase Agreement include:

(a) The purchase price for the Acquired Assets is equal to $325 million,
subject to certain adjustments on account of estimated inventory and

customer deposits.
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The Acquired Assets are all of Sellers’ right, title and interest, in and to all
of the properties, rights, interests and other tangible and intangible assets
of Sellers used in, held for use in, or relating to the Business (as defined in

the Asset Purchase Agreement), subject to certain exceptions.

The Acquired Assets includes all cash and cash equivalents located at the
BB Group’s stores, in store depository accounts or en route to store
depository accounts and petty cash at stores or the corporate office, but
excludes all other cash or cash equivalents, all credit card receivables and

all accounts receivable.

The Buyer acquired certain liabilities (the “Acquired Liabilities”),
including:

(1) all liabilities under assumed leases and transferred contracts arising
from and after the closing date,

(11) Buyer Cure Costs (as defined in the Asset Purchase Agreement) in
respect of assumed leases,

(i11))  liabilities relating to or arising out of the ownership, possession,
operation or use of any Acquired Assets from and after the closing
date,

(iv)  liabilities in respect of Gift Cards, and

(v) liabilities in respect of transferred employees after closing.

The Buyer has the right to designate each of the Sellers’ leases (other than
those expressly assumed in the Asset Purchase Agreement) (the
“Designated Leases”) for (i) assumption and assignment or (ii) rejection

until the later of (x) December 31, 2020 and (y) the date on which the U.S.
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Court enters an order confirming a reorganization and liquidation plan
concerning the Sellers in the Chapter 11 Cases, and any Designated Lease
not designated by such date will be deemed to have been rejected. The
Buyer is required to designate for assumption and assignment no fewer

than 125 leases.

89. On August 14, 2020, the U.S. Court issued an order (again, the “Sale Order”)
approving the sale of the Acquired Assets to Buyer (again, the “Sale Transaction”) free
and clear of all claims against the Initial Chapter 11 Debtors and the Acquired Assets
owned by the Initial Chapter 11 Debtors, and approving the various transaction documents
in respect thereto (including the Asset Purchase Agreement). A copy of the Sale Order is

attached as Exhibit “Q”.

90. Pursuant to the Sale Order, a landlord may object to an assumption and
assignment, or the cure costs proposed to be paid to such landlord, in accordance with the

terms of the Sale Order and the Asset Purchase Agreement.

91. Although the Stalking Horse Agreement contemplated the acquisition of
substantially all of the Sellers’ property, it expressly excluded inventory located in Canada

that the Sellers cannot transfer to the Buyer free and clear.

92. After the Asset Purchase Agreement was approved, but before the Sale
Transaction closed, the parties to the Asset Purchase Agreement determined that it would
be beneficial for Brooks Brothers Canada to obtain the protections of the U.S. Bankruptcy
Code and the prior orders of the U.S. Court, and that doing so would aid in the

implementation of the Sale Transaction and, in particular, the free and clear sale of the
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Canadian Acquired Inventory to the Buyer for the benefit of the Chapter 11 Debtors’

estates.

93. Accordingly, on August 31, 2020, BBGI, on behalf of itself, the other Chapter 11

Debtors and other Sellers, and the Agent entered into a stipulation (the “Stipulation”) to:

(a)

(b)

(©)

confirm that notwithstanding that the conveyance of the Canadian
Acquired Inventory would occur post-closing, the Chapter 11 Debtors
would still pay the full payment amount under the Sale Transaction to the

Agent upon closing,

stipulate that, as consideration for the Chapter 11 Debtors providing the
Agent with the full payment amount (including the Canadian Collateral
Value Amount (as defined therein)) in respect of the anticipated post-
closing sale of the Canadian Acquired Inventory, the Agent would still
retain (rather than release) the Prepetition ABL Liens against the
Prepetition ABL Collateral owned by Brooks Brothers Canada, on behalf
of and solely for the benefit of the Chapter 11 Debtors, and would turn
over any proceeds of the Canadian Acquired Inventory received by the

Agent to BBGI, and

affirm that the Buyer would pay the purchase price of approximately $6
million related to the Canadian Acquired Inventory directly to BBGI upon
conveyance of the Canadian Acquired Inventory in accordance with the

terms of the Asset Purchase Agreement.
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94, That same day, the U.S. Court issued an order approving the Stipulation (the
“Stipulation Order”). A copy of the Stipulation Order is attached as Exhibit “R”. A

copy of the Stipulation is attached as Exhibit “S”.

95. On August 31, 2020, the Sellers and the Buyer agreed to a Second Amendment to
the Asset Purchase Agreement that, among other things, specifically addressed the process
for the acquisition of the Canadian Assets, including the Canadian Acquired Inventory.
Pursuant to the Sale Order, the Second Amendment to the Asset Purchase Agreement does
not require approval from the U.S. Court as it does not adversely impact the Initial Chapter
11 Debtors’ estates. A copy of the Second Amendment to the Asset Purchase Agreement
is attached as Exhibit “T”.
96. Among other things, the Second Amendment to the Asset Purchase Agreement:
(a) expressly excludes the Canadian Acquired Inventory from the Acquired
Assets,
(b) requires Brooks Brothers Canada, at its sole cost and expense, to seek an
order from this Court authorizing the sale of the Canadian Acquired
Inventory free and clear to the Buyer, and which sale shall occur within 10
business days thereafter,
(©) provides that the purchase price for the Canadian Acquired Inventory will
be paid to BBGI, and
(d) provides that if the order approving such sale is not obtained by November
29, 2020, the Buyer is under no obligation to acquire the Canadian

Acquired Inventory.
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97. Also on August 31, 2020, certain other ancillary agreements were entered into,

including:

(a)

(b)

An agreement (the “Transition Services Agreement”) between the
Sellers and BB OpCo LLC (“OpCo”), an affiliate of the Buyer that was
designated by the Buyer to acquire (and did acquire) certain assets and
liabilities of the Sellers, pursuant to which OpCo agreed to provide certain
transitional services to the Sellers, including treasury management,
bookkeeping, accounting and human resources services. A copy of the

Transition Services Agreement is attached as Exhibit “U”.

An agreement (the “Benefits Transition Services Agreement”) between
OpCo and the Sellers, pursuant to which the Sellers agreed to provide
certain transitional services to OpCo in respect of the employees identified
on section 6.3(a) of the Disclosure Schedule, as updated as of August 31,

2020 (the “Benefits TSA Employees™), including

(1) retaining and not terminating the Benefits TSA Employees, except
as directed by OpCo,

(11) continuing in effect certain employee benefit plans in respect of the
Benefits TSA Employees, and

(ii1))  directing and causing the Benefits TSA Employees to perform
substantially the same functions, roles and services for OpCo as
were performed for the Sellers prior to the closing of the Sale
Transaction.

As consideration for such services, OpCo agreed to pay all employment-
related costs in respect of the Benefits TSA Employees, including third

party costs and other non-payroll expenses related thereto. All but one of
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Brooks Brothers Canada’s employees are among the Benefits TSA
Employees. A copy of the Benefits Transition Services Agreement is

attached as Exhibit “V”.

(©) An agreement (the “Occupancy Agreement”) between the Sellers and
Buyer governing the operation of leased premises under the Designated
Leases during the Designation Rights Period (as defined in the Asset
Purchase Agreement), and in particular granting Buyer with an exclusive
license to use and occupy such leased premises, which includes all of
Brooks Brothers Canada’s leased premises as none of Brooks Brothers
Canada’s leases have been designated for either assumption and
assignment or rejection to date. A copy of the Occupancy Agreement is

attached as Exhibit “W?”.

98. Pursuant to the Second Amendment to the Asset Purchase Agreement, Brooks
Brothers Canada agreed to seek out and obtain an order from this Court authorizing a sale

of the Canadian Acquired Inventory free and clear of all liens and charges to the Buyer.

H. Anticipated path forward for Brooks Brothers Canada

99.  Since entering the Second Amendment to the Asset Purchase Agreement, the
Buyer and the BB Group have had discussions regarding the anticipated path forward in
Canada during the Designation Rights Period, which runs until at least December 31,
2020, including a potential ordinary course or liquidation sale of the Canadian Acquired
Inventory, the use of the Canadian Benefits TSA Employees to conduct such a sale, and

whether the Buyer intends to assume or reject any of the leases of the Canadian stores.
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100. These discussions are ongoing, and the parties are hopeful that the discussions will
lead to the continued operations of the Canadian stores and continued employment for

some or all of the Canadian Benefits TSA Employees.

101. The CCAA proceedings will be funded through intercompany transfers from other
Chapter 11 Debtors, as permitted under and in accordance with the Cash Management

Order.

1. Need for Relief Under the CCAA

102.  Brooks Brothers Canada and the other Chapter 11 Debtors are in need of a stay of

proceedings and the other relief sought.

103.  On September 10, 2020, Brooks Brothers Canada filed the September Petition

with the U.S. Court. A copy of the September Petition is attached as Exhibit “X”.

104.  On September 10, 2020, the Chapter 11 Debtors filed a motion to apply all
previous orders in the Chapter 11 Cases to Brooks Brothers Canada (again, the “‘All

Orders’ Order”).

105.  On September 11, 2020, the U.S. Court entered the Foreign Representative Order

and the Second Joint Administration Order.

106. A stay is necessary to prevent certain parties from taking actions that could
jeopardize the Sale Transaction, pending the entering of the ‘All Orders’ Order. As noted
above, under certain of Brooks Brothers Canada’s leases it is an event of default if Brooks

Brothers Canada seeks bankruptcy protection, fails to pay rent or ceases to continuously



131
-39

occupy and operate on such leased premises, such that its landlords may have the ability

to terminate such leases.

107. At present, the Foreign Representative is not seeking a court-ordered charge over
Brooks Brothers Canada’s assets in favour of BBGI as security over the contemplated
intercompany transfers necessary to fund these proceedings. However, as the restructuring

develops, such additional relief may be sought.

J. Relief Sought
(a) Recognition of Foreign Proceedings

108. The Foreign Representative seeks recognition of the Chapter 11 Cases as “foreign

main proceedings” pursuant to Part IV of the CCAA.

109.  Other than Brooks Brothers Canada and BB Far East, all of the remaining Chapter
11 Debtors are incorporated under U.S. law, have their registered head office and
corporate headquarters in the U.S., carry out their business in the U.S. and have all or
substantially all of their assets located in the United States. Brooks Brothers Canada is
wholly reliant on BBGI for corporate, administrative and back office support. Brooks
Brothers Canada is, for all intents and purposes, administered and managed out of the

United States.

110.  As described above, Brooks Brothers is managed on a consolidated basis and its
Canadian operations are wholly dependent on and integrated with the U.S. operations.
Brooks Brothers Canada would not be able to function as an independent entity without

the corporate functions performed by the Chapter 11 Debtors in the United States.



132
- 40 -

(b) Recognition of the Foreign Representative Order and Second Joint
Administration Order

111. The Foreign Representative seeks an order under the CCAA recognizing and
giving effect to the Foreign Representative Order and Second Joint Administration Order

as they are entered by the U.S. Court.

(©) Stay of Proceedings

112. By operation of the U.S. Bankruptcy Code, the Initial Chapter 11 Debtors obtained
the benefit of a stay upon filing the Initial Petitions on the Initial Petition Date and Brooks
Brothers Canada obtained the benefit of a stay upon filing the September Petition on

September 10, 2020.

113. A stay of proceedings in Canada is essential to protect Brooks Brothers Canada
while it seeks to obtain the ‘All Orders’ Order described above. By, among other things,
commencing bankruptcy proceedings, Brooks Brothers Canada has committed an event

of default in respect of certain of its leases.

(d) Appointment of Information Officer

114. The Foreign Representative is seeking to appoint A&M as the Information Officer
in this proceeding. A&M is a licensed trustee in bankruptcy in Canada and its principals
have acted as an information officer is several previous ancillary proceedings under Part
IV of the CCAA, as well as the former section 18.6 of the CCAA. A&M has recently
acted as information officer in the Canadian recognition proceedings of Pier 1 Imports,
Jack Cooper Transport, Payless Shoes and ModSpace Financial. Previous information

officer roles also include LightSquared, Chemtura and TLC Vision.
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115. A&M has consented to acting as Information Officer. A copy of A&M’s consent

1s attached as Exhibit “Y”.

(e) Administration Charge

116. The proposed initial order provides that the Information Officer, along with its
counsel, Torys LLP, and the Chapter 11 Debtors’ Canadian counsel, Osler, will be granted
a Court-ordered charge on the present and future assets, property and undertakings of
Brooks Brothers Canada (“Canadian Property”), as security for their respective fees and
disbursements relating to services rendered in respect of this proceeding up to a maximum
of CAD $350,000 (the “Administration Charge”). The Administration Charge is

proposed to have first priority over all other charges.

i) Directors’ Charge

117. Tam advised by Tracy Sandler of Osler and believe that, in certain circumstances,
directors can be held liable for certain obligations of a company owing to employees and
government entities, which may include unpaid accrued wages and unpaid accrued
vacation pay, together with unremitted sales, goods and services, and harmonized sales

taxes.

118. It is my understanding that Brooks Brothers Canada’s directors and its past and
former officers who are or were employed are potential beneficiaries of director and
officer liability insurance (the “D&O Insurance”) with a $5 million aggregate limit.
These coverage limits are shared with directors and officers of BBGI. In light of the

insolvency of the Chapter 11 Debtors, it is unclear whether this insurance policy provides
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sufficient coverage against the potential liability that the director and officers could incur

in relation to these CCAA proceedings.

119. In light of the potential liabilities and the insufficiency of available insurance, the
continued service and involvement of the director and officers in this proceeding is
conditional upon the granting of an order under the CCAA which grants a charge in favour
of Brooks Brothers Canada’s directors and officers in the amount of CAD $200,000 on
the Canadian Property (the “Directors’ Charge”). The Directors’ Charge would be
subordinate to the proposed Administration Charge. The Directors’ Charge would act as
security for the indemnification obligations for directors’ and officers’ potential liabilities,
as set out above. The Directors’ Charge is necessary so that Brooks Brothers Canada may
benefit from the directors’ and officers’ experience with the business as they guide the
proposed wind-down of Brooks Brothers Canada. The Directors’ Charge would only be

relied upon to the extent of the insufficiency of the existing D&O Insurance.

120. The amount of the proposed Directors’ Charge has been determined, in
consultation with the Information Officer, with reference to the accrued and unpaid
vacation pay of Brooks Brothers Canada’s employees. The Foreign Representative may
return to this Court to seek an increase to the Directors’ Charge as Canadian stores reopen

and these CCAA proceedings progress.
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K. Notice

121.  This application has been brought on notice to the service list to be included with
the application record, including the Buyer, the Agent, Brooks Brothers Canada’s

landlords, and the proposed Information Officer.

122.  Notice of the September Petition and these CCAA proceedings will be provided
to Brooks Brothers Canada’s stakeholders by and through the Information Officer. If the
requested order is granted, the Foreign Representative proposes that a notice of the
recognition of foreign proceedings be published for two consecutive weeks in The Globe
and Mail (National Edition) pursuant to the CCAA and all materials filed in these CCAA

proceedings will be available on the Information Officer’s website.

L. Proposed next hearing

123.  As set out above, the Chapter 11 Debtors have filed a motion with the U.S. Court
to obtain the ‘All Orders’ Order. The Foreign Representative intends to seek recognition
of the ‘All Orders’ Order and the orders it applies to after they are entered by the U.S.

Court.

M. General

124. At the time of swearing this affidavit, [ was located in Little Silver, New Jersey,

United States of America.
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THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

7524,

MARK SHEELEY
Commissioner for Taking Affidavits
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
X
Inre Chapter 11
BROOKS BROTHERS GROUP, INC,, et al., Case No. 20—
Debtors.! (Joint Administration Requested)
.

DECLARATION OF STEPHEN MAROTTA IN SUPPORT OF
DEBTORS’ CHAPTER 11 PETITIONS AND FIRST DAY RELIEF

I, Stephen Marotta, pursuant to section 1746 of title 28 of the United States Code, hereby
declare that the following is true to the best of my knowledge, information, and belief:

1. I am a Senior Managing Director at Ankura Consulting Group, LLC

(“Ankura”) and concurrently serve as the Chief Restructuring Officer (“CRO”) of Brooks

Brothers Group, Inc. (“Brooks Brothers Parent”) and twelve of its affiliated debtors in

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”, and together

with their non-debtor affiliates, the “Company” or “Brooks Brothers”). In this capacity, | am

familiar with the Debtors’ day-to-day operations, books and records, business and financial
affairs, and the circumstances leading to the commencement of these chapter 11 cases.

2. I have more than 35 years of experience providing professional accounting

and consulting services to major corporations and businesses, including 30 years of consulting to

financially troubled companies. My experience includes business plan development, viability

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A), BBD Holding 2, LLC (N/A), BBDI, LLC (N/A), Brooks Brothers International, LLC (N/A);
Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing Group, LLC
(5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); and Retail Brand
Alliance of Puerto Rico, Inc. (2147); and 696 White Plains Road, LLC (7265). The Debtors’ corporate headquarters
and service address is 346 Madison Avenue, New York, New York 10017.
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assessments, reengineering and overhead-reduction programs, claims and preference analyses,
crisis management, forensic investigation, and litigation support. My industry experiences
include retail, manufacturing, wholesale distribution, healthcare, telecommunications,
entertainment, and financial services. I have served in restructuring advisory roles in chapter 11
cases such as In re Payless Holdings LLC, Case No. 19-40883-659 (Bankr. E.D. Mo. 2019)
(shoe retailer); In re Model Reorg Acquisition, LLC (aka Perfumania Inc.), Case No. 17-11794-
CSS (Bankr. D. Del. 2017) (retailer and distributor of fragrances and beauty products); In re
SynCardia Sys., Inc., Case No. 16-11599-MFW (Bankr. D. Del. 2016) (CRO for medical
technology company); Inre C. Wonder LLC, Case No. 15-11127-MBK (Bankr. D.N.J. 2015)
(CRO for specialty retailer, designer, and marketer of women’s clothing, jewelry, shoes,
handbags, accessories, and home goods); In re Deb Stores Holding LLC, Case No. 14-12676-KG
(Bankr. D. Del. 2014) (retailer of juniors “fast fashion”); In re Daytop Vill. Found. Inc., Case
No. 12-11436-SCC (Bankr. S.D.N.Y. 2012) (CRO for substance abuse prevention provider); In
re CoreComm N.Y., Inc., Case No. 04-10214-PCB (Bankr. S.D.N.Y. 2004) (CRO of facilities-
based integrated communications providers); In re Andover Togs, Inc., Case No. 96-41437-ALG
(Bankr. S.D.N.Y. 1996) (garment manufacturer); In re Alexander’s Inc., Case No. 92-42704
(Bankr. S.D.N.Y. 1992) (operator of department store chain); and In re Federated Dep’t Stores,
Inc., Case No. 90-00130 (Bankr. S.D. Ohio 1990) (retailing and real estate conglomerate with
258 department stores).?

3. On the date hereof (the “Petition Date”), the Debtors commenced

voluntary cases under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).

2 The foregoing is a list of cases on which I advised while at Ankura, Marotta Gund Budd & Dzera, LLC, a
predecessor in interest of Ankura, and Zolfo Cooper, a predecessor in interest to AlixPartners, LLP.
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4. Just prior to the Petition Date, I was appointed CRO of the Debtors. As
CRO, I report to and provide strategic advice to Brooks Brothers Parent’s Board and Special
Committee (each as defined below), and I am responsible for carrying out the Debtors’ chapter
11 strategy and objectives described herein.

5. I submit this declaration (the “Declaration”) to assist this Court and other
parties-in-interest in understanding the circumstances and events that led to the commencement
of these chapter 11 cases and in support of the motions and applications that the Debtors have
filed with the Court, including the “first day” pleadings (the “First Day Pleadings™). The First
Day Pleadings seek relief intended to preserve the value of the Debtors for the benefit of their
stakeholders and maintain continuity of the Debtors’ operations, which, as discussed more fully
below, is critical in these chapter 11 cases.

6. Except as otherwise indicated herein, this Declaration is based upon my
personal knowledge, my review of relevant documents, information provided to me by the
Debtors’ employees, or my opinion based upon my experience, knowledge, and information
concerning the Debtors’ operations and the fashion-retail industry. If called upon to testify, I
would testify competently to the facts set forth in this Declaration, which I am authorized to
submit on behalf of the Debtors.

7. This Declaration is divided into five sections. Section I provides an
overview of the Debtors and these chapter 11 cases. Section II describes the Brooks Brothers
business. Section III describes the Debtors’ corporate and capital structure. Section IV
describes the circumstances that led to the commencement of these chapter 11 cases. Section V
provides a summary of the First Day Pleadings filed contemporaneously herewith and

evidentiary support for the relief requested therein.
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L.
Preliminary Statement®
8. Brooks Brothers is the oldest apparel company in the United States and a

world-renowned fashion innovator. In 1818, H. & D.H. Brooks & Co. opened its first store in
New York City and emerged as a leading gentlemen’s furnishings and haberdashery shop. Over
time, Brooks Brothers has grown into one of the world’s leading clothing retailers with over
1,400 locations in over 45 countries, and a leading e-commerce platform that is built on best-in-
class systems and supports a direct-to-consumer (or “DTC”) website (www.brooksbrothers.com)
and mobile application.

9. For over 200 years, Brooks Brothers has been an iconic clothing company
and has maintained the distinct privilege of dressing 40 of the 45 United States Presidents.
While famous for its clothing offerings and related retail services, Brooks Brothers is known as a
lifestyle brand for men, women, and children, which markets and sells footwear, eyewear, bags,
jewelry, watches, sports articles, games, personal care items, tableware, fragrances, bedding,
linens, food items, beverages, and more.

10.  Unfortunately, like countless other retail companies, Brooks Brothers’
business has been impacted by significant operational and manufacturing challenges as well as
shifting retail industry trends in recent years. Given these headwinds, in 2019, the Company
began exploring strategic alternatives, including a potential merger or sale of all or substantially
all of the assets of the Company, advised by PJ Solomon, L.P. (“PJ Solomon”), the Debtors’
proposed investment banker for these chapter 11 cases. However, the Company was unable to

consummate a transaction prior to the onset of the COVID-19 pandemic, which forced the

3 Capitalized terms used but not defined in this overview section shall have the meanings assigned to them in
subsequent sections.
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Debtors to temporarily close nearly all of their retail and factory outlet stores worldwide to
protect the health and safety of the public and approximately 4,025 employees.

11.  These closures and the corresponding disruption to the Debtors’ supply
chain exacerbated issues that the Debtors were facing on account of the general downturn in the
retail industry in recent years. Further, with businesses closed around the globe, cancellations of
formal events, and employees working from home, the demand for formal and professional
attire, comprising a large portion of the Debtors’ business, faced temporary sharp declines.
Today, only 18 of the Debtors’ 244 Brooks Brothers® and Deconic® retail and factory outlet
stores in the United States* are open for operation and, although the Debtors are developing a
store re-opening plan, given the uncertainty and evolving nature of the ongoing COVID-19
pandemic, the Debtors are continuously evaluating the appropriate timing and scope for more
broadly re-opening their stores.

12. With their brick-and-mortar operations largely shuttered and sales
temporarily depressed, prior to the Petition Date the Debtors were left with limited liquidity,
forcing them to furlough employees, cut corporate employee salaries, permanently close
approximately 51 Brooks Brothers® stores, delay their trade and other payables, and announce
the shut-down of their manufacturing facilities in Massachusetts, North Carolina, and New York.
The Debtors produced face masks for front line workers and consumers in their manufacturing
facilities, and sought CARES Act financing and other funding from the federal government to
support the operation, but were unable to obtain government support for such activities or the

Debtors’ other operations.

4 Based on number of stores prior to COVID-19 pandemic.
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13.  The pandemic forced the Debtors and their advisors to re-assess the
appropriate strategic transaction and refocus their efforts on a restructuring of their businesses
through a chapter 11 filing. The Debtors obtained $32.5 million of financing in May and June
2020 secured by previously unencumbered intellectual property from an affiliate of Gordon
Brothers to meet the Company’s ongoing liquidity needs while it examined its store footprint,
strategically prepared its store re-opening plan, and pursued a value-maximizing restructuring or
possible sale transaction.

14.  The Company undertook a number of additional measures to ensure a
seamless transition into chapter 11, including appointing two new independent directors—Alan
J. Carr and William L. Transier—to the board of directors of Brooks Brothers Parent
(the “Board”) and a special committee of the Board (the “Special Committee”) to oversee the
Company’s restructuring process. Further, the Debtors and their advisors, including Weil,
Gotshal & Manges LLP, PJ Solomon, and Ankura, overseen by the Special Committee, worked
to, among other things, (i) carefully manage liquidity, (ii) obtain financing to allow the Debtors
to preserve the value of their assets during this chapter 11 process and maximize value through a
postpetition sale process, and (iii) attempt to secure a transaction that would ensure the
continuation of the Brooks Brothers business and maximize value for the Debtors’ creditors.

15. The Debtors’ prepetition sale process has yielded significant interest in
Brooks Brothers’ assets. The Debtors are engaged in active discussions with multiple bidders,
and the Debtors expect to file a motion seeking approval of bidding procedures in the early days
of these chapter 11 cases. The Debtors’ postpetition sale strategy will be the foundation of these
chapter 11 cases and will be critical to maximizing recoveries for all creditors through a value-

maximizing sale transaction intended to benefit all stakeholders.
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16. Further, the Debtors have obtained a commitment from an affiliate of
WHP Global, to provide a $75 million debtor-in-possession financing facility (the “DIP
Facility”) that will provide the Debtors a much-needed reprieve from their short-term liquidity
issues and pay off the prepetition rescue loan from Gordon Brothers. The Debtors also secured
an agreement with their Prepetition ABL Facility Agent, Wells Fargo, National Association
(“Wells Fargo”) to allow for the consensual use of cash collateral in these chapter 11 cases.

17.  Although the Debtors have secured financing and the consensual use of
cash collateral, given that the majority of their stores remain closed, it will be imperative that the
Debtors move expeditiously through these chapter 11 cases and utilize the liquidity available to
them to consummate a value-maximizing transaction. The DIP Facility sets forth milestones by

which the Debtors must accomplish various objectives.

Milestone Earliest Deadline
Entry of Interim DIP Order 3 days from Petition Date (July 11, 2020)
File Bid Procedures Motion 5 days from Petition Date (July 13, 2020)
Entry of Final DIP Order 35 days from Petition Date (August 12, 2020)
Entry of Bid Procedures Order 35 days from Petition Date (August 12, 2020)
Entry of Order Approving Sale 53 days from Petition Date (August 30, 2020)
Consummation of the Sale 68 days from Petition Date (September 14, 2020)
18. The Debtors, overseen by the Special Committee, have concluded in the

exercise of their business judgment, and as fiduciaries for all of the Debtors’ stakeholders, that
continuing their sale process in chapter 11 is the best path to maximize the value of their assets,
seek to preserve jobs, carefully manage their operations, and provide the continuation of one of

America’s longest-standing businesses.
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19. Time is of the essence in these chapter 11 cases. In accordance with the
protections and tools afforded by the Bankruptcy Code and the liquidity provided under the DIP
Facility, the Debtors intend to reject burdensome leases, reduce unnecessary administrative
expenses, and efficiently consummate a sale transaction to preserve a transformed company with
a reduced store footprint. The Debtors intend to file a motion seeking to reject over 60 leases
and a motion seeking approval of procedures to reject additional leases on an expedited basis to
reduce unnecessary administrative expenses, should the Debtors deem it to be in their business
judgment to do so. Further, the Debtors intend to carefully manage liquidity and only make
payments and incur administrative expenses that are critical and necessary to preserve the
Debtors’ ability to obtain the highest value in a sale for the benefit of the estates.

20. The Debtors believe that all constituents—including lenders, landlords,
vendors, and employees—will benefit significantly from this chapter 11 proceeding over any
other alternative and, as a result, must maintain the timeline presented to maximize value for all
stakeholders through a strategic sale transaction. For these chapter 11 cases to be a true success,
the Debtors require the cooperation of their stakeholders to minimize both the negative impact on
the Debtors’ business and the cost of administering these chapter 11 cases.

1I.
The Brooks Brothers Business

A. History and Formation

21. In 1818, Henry Sands Brooks opened his first store, H. & D.H. Brooks &
Co., in New York City. From its inception, the Brooks Brothers brand distinguished itself
through innovation, fine quality, unparalleled customer service, excellent workmanship, and
devotion to exceptional value. Brooks Brothers is known worldwide for its unique heritage and

timeless American aesthetic, which to this day remains core to the brand’s product design. It is
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also known for its focus on integrity of product, tailored fit, rich textiles, craftsmanship, and
attention to detail. Historically, the Brooks Brothers brand focused primarily on gentlemen’s
clothing, featuring classic oxford shirts, suits, sport coats, dress shirts, sport shirts, pants,
trousers, and ties. Brooks Brothers is also credited for being first to design the iconic button-
down polo shirt, the first to make ready-made suits, and many other inventions and introductions

which have shaped the fashion landscape.

22.  In 1945, Brooks Brothers began to expand by opening additional retail
locations across the United States. In 1979, Brooks Brothers introduced its first international
store in Tokyo, Japan. Since 2001, led by current Chief Executive Officer and Chairman of the
Board, Claudio Del Vecchio, Brooks Brothers has expanded across the globe, growing into a
multi-national fashion leader that seeks the balance between professional and casual clothing for
men women, and children.

23.  Brooks Brothers continues to shape American style through its important

role in the history of American retailing and has set the wardrobe standard for generations. It
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enjoys a strong reputation for providing its customers with stylish and quality products. Brooks
Brothers is not in the business of “fast fashion” and prides itself on long-lasting merchandise,
quality designs, and attentive customer service. It is deeply focused on producing items using
the highest-quality of raw materials hand-picked by Brooks Brothers teams across the globe and
has stayed at the forefront of men’s style, transitioning much earlier than its peers to more
modern and tailored looks. Since 2016, Brooks Brothers has also partnered with established
fashion designers for its exclusive women’s wear collections.

24.  Brooks Brothers’ pricing strategy reflects a commitment to providing
high-quality merchandise at compelling values. Prices are generally set below designer price
points and aligned with (or slightly above) other accessible and luxury brands.

B. Brooks Brothers’ Business

25.  Brooks Brothers maintains control over its proprietary brands by
designing, sourcing, marketing, and (in large part) selling its own merchandise. Brooks Brothers
generates revenue through various channels, including (i) North America ‘“omni-channel”
operations (retail stores, factory outlet stores, and e-commerce), (i1) worldwide wholesale, (iii)
wholly-owned international operations, (iv) non-wholly-owned international operations, and
(v) other businesses and arrangements. For the fiscal year ending 2019, the Company’s revenue
totaled over $991 million.

26. Brooks Brothers sells its merchandise through over 1,400 points of sale
locations worldwide, which includes approximately 424 retail and factory outlet stores (including
stores operated by non-debtor affiliates, joint ventures, and third-party licensees). Under its
wholesale, travel retail, and licensing segment, Brooks Brothers maintains high-quality
partnerships with third-party franchisees and licensees that operate over 1,000 points of sale

locations around the world.

10
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1. North America Retail and Factory Outlet Stores

27.  The Company’s North America retail and factory outlet stores have
historically accounted for the majority of Brooks Brothers’ revenues. The Debtors utilize high-
quality, modernized retail stores with attractive neighboring tenants located in most major cities
and other communities across the United States and Canada. All of the Company’s U.S. stores
are operated by the Debtors, and the Company’s Canadian stores are operated by a non-debtor,
wholly-owned subsidiary. Prior to COVID-19, the Company operated 236 retail and factory
outlet Brooks Brothers stores in the United States, and twelve (12) Brooks Brothers stores in
Canada. Prior to the Petition Date, on account of the COVID-19 pandemic, the Debtors decided
to close approximately 51 Brooks Brothers® stores in the United States and have closed, or are
in the process of closing, such stores.

28.  Like many high-end retailers, Brooks Brothers operated in-store cafés. In
2016, the original “Red Fleece Café” opened in Manhattan’s Flatiron district and became an

instantly popular neighborhood destination for local residents and workers. In late 2018, a

11
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second Red Fleece Café location opened at the Brooks Brothers flagship store in Midtown
Manhattan. Unfortunately, and as a result of the COVID-19 pandemic, the Debtors were forced
to temporarily close both locations. The Debtors subsequently permanently closed their

operations in Flatiron.

29.  For the fiscal year ending 2019, net sales from Brooks Brothers’ North
America retail and factory outlet store operations totaled approximately $519 million,
approximately 52.3% of Brooks Brothers’ total revenue.

2. North America e-Commerce Business

30.  Brooks Brothers also maintains an e-commerce platform that is built on
best-in-class support systems and supports a DTC website and multiple online marketplaces.
DTC is the highest-growth, highest-margin segment of Brooks Brothers’ business and is a central
component of the Debtors’ long-term omni-channel strategy. The current online platform ships
Brooks Brothers’ products to consumers in North America and over 50 countries across Europe,

America, Asia, and the Middle East. For the fiscal year ending 2019, net sales from the Debtors’

12
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North America e-commerce business totaled approximately $147 million, approximately 21.3%
of Brooks Brothers’ revenue; however, since March 2020, revenue sources have dramatically
shifted and, as of the Petition Date, e-commerce accounts for over 90% of Brooks Brothers’
North America revenue.

3. North America Wholesale

31. The Debtors are party to arrangements with unaffiliated third parties that
(i) purchase Brooks Brothers’ merchandise through wholesale agreements, (ii) enter into
licensing agreements with the Debtors to operate Brooks Brothers-branded stores or shop-in-
shops, or (iii) enter into agreements that provide for a combination of each of the foregoing.
Through those arrangements, the Company partners with numerous well-known retailers,
including Nordstrom and Macy’s, which carry Brooks Brothers products at approximately 595
locations across North America. The Debtors also contract to make uniforms for companies
such as NetJets and United Airlines and have a long history of manufacturing uniforms for the
United States military.

32. For the fiscal year ending 2019, revenues from the Debtors’ North
America wholesale business totaled approximately $23.0 million, approximately 3.3% of Brooks
Brothers’ revenue.’

4. Brooks Brothers’ International Operations

33.  Brooks Brothers enjoys a premium positioning in its international markets,
along with higher average retail price points. There are approximately 606 Brooks Brothers

points of sale locations across Europe, the Middle East, and Africa (EMEA), Japan, South Korea,

5 For purposes of management financials, only the revenues from the Debtors” wholesale business are recorded. The
Debtors wholesale business includes revenues from traditional wholesale to the Debtors North America partners,
uniforms sales, Paradies’ travel retail, and certain of the Debtors partners in Latin America.

13
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Latin America, and Asia Pacific (APAC): approximately 227 retail and factory outlet stores, 4
travel retail locations, 123 shop-in-shops, and 252 other points of sale operated by third parties.
For the fiscal year ending 2019, net sales from Brooks Brothers’ international operations totaled
nearly $303 million, approximately 30.5% of Brooks Brothers’ total revenue.

a. International Wholly-Owned Omni-Channel Retail and Factory

34.  Brooks Brothers Parent’s wholly-owned non-debtor subsidiaries operate
retail and factory outlet stores in Europe, South Korea, Australia, Malaysia, and Singapore.
Brooks Brothers’ wholly-owned non-debtor subsidiaries (other than Canada) currently account
for approximately 50 international retail and factory outlet points of sale and approximately 9.5%
of Brooks Brothers’ annual revenue.

b. International Joint Ventures

35.  Brooks Brothers also licenses its intellectual property to its joint ventures
in Japan (60% ownership), China (50% ownership), and India (51% ownership) that generally
pay the Debtors royalties to use the trademark and purchase product from Brooks Brothers at a
set premium to sourcing cost. Brooks Brothers’ joint ventures account for approximately 167
international points of sale and 21.0% of Brooks Brothers’ annual revenue. The Debtors’
intellectual property is critical to its ability to generate royalty revenue for the benefit of its
estate.

c. International Third-Party Licenses and Franchises

36. The Debtors also enter into licensing, franchise, and wholesale agreements
with unaffiliated third parties, whereby they license the Debtors’ intellectual property or
authorize such parties to operate a Brooks Brothers franchise, and the Debtors supply such
licensee or franchisee with Brooks Brothers merchandise on a wholesale basis. Excluding the

Company’s three (3) joint ventures, the Company’s license and franchise agreements exist
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exclusively in EMEA, Southeast Asia, and Latin America.® These agreements are structured to
provide Brooks Brothers with royalty income, generally paid as a percentage of sales generated
by the licensee or franchisee. Third-party licenses and franchises (retail and factory outlet
stores) account for approximately 60 international points of sale and $5.4 million of annual
income.

5. Other Businesses

37. Golden Fleece Manufacturing. Prior to the Petition Date, Debtor Golden

Fleece Manufacturing, LLC (“Golden Fleece”) operated three (3) manufacturing facilities in the
United States that produced suits, sport coats, shirts, and accessories, such as neckties. Although
the vast majority of such products have historically been distributed to the Debtors for use in
their store and DTC channels, from time to time Golden Fleece manufactured and sold
merchandise to third-parties. The Golden Fleece facilities are currently operating off work-in-
process at their facilities and expect to completely halt operations by August. For the fiscal year
ending 2019, third-party revenues from Golden Fleece’s manufacturing operations totaled
approximately $9 million.

38. Deconic. Debtor Deconic Group LLC (“Deconic”) is a subsidiary of
Brooks Brothers that is engaged in the business of manufacturing, merchandising, marketing,
selling, and licensing of premium fashion jewelry under the “Alexis Bittar,” “Carolee,” and
“Deconic” trademarks. Deconic sells its products online, through third parties such as
Nordstrom, Von Maur, Bloomingdales, and Amazon, and historically through its nine (9) retail

stores located in New York, Massachusetts, California, Washington, D.C., and Illinois. Deconic

¢ The EMEA licenses and franchises are located in Bahrain, Greece, Russia, Saudi Arabia, Turkey, and the United
Arab Emirates. Latin America licensees and franchisees are located in Chile, Guatemala, Mexico, Panama, Peru,
and Venezuela.
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leases an office and manufacturing facility in Brooklyn, New York and a showroom in
Manhattan. For the fiscal year ending 2019, revenues from Deconic totaled approximately $15
million.

C. Brooks Brothers’ Operations
1. Sourcing and Manufacturing

39.  Prior to the Petition Date, all of the Debtors’ finished goods were
manufactured by either Golden Fleece (~6.8%) or third-party merchandise suppliers
(“Merchandise Suppliers”) (~93.2%). As noted above, the Golden Fleece facilities expect to
completely halt operations by August 15, 2020.

40.  Like many retailers, the substantial majority of the Debtors’ Merchandise
Suppliers are based outside of the United States. Brooks Brothers has historically conducted
business with approximately 155 Merchandise Suppliers, with the top 15 supplying
approximately 80% of the Debtors’ merchandise. Brooks Brothers has strong relationships with
its Merchandise Suppliers, some of which rely upon the Debtors for a significant portion of their
business and others who advance costs for the Debtors in connection with producing the
Debtors’ merchandise.

41.  Brooks Brothers manages all sourcing through Debtor Brooks Brothers
Far East Limited (“BB Far East”), which operates its centralized Global Trading Office in Hong
Kong and acts as a local intermediary between Brooks Brothers and its foreign sourcing base.”
BB Far East provides arm’s-length services to the Debtors and their non-debtor affiliates (as well

as third-party licensees) through the procurement and sourcing of goods from its Merchandise

7 Based on a one-year buy from Winter 2019 through Fall 2020, Brooks Brothers sourced its merchandise from the
following regions: Malaysia (27.39%); Vietnam (14.57%); China (14.48%); United States (6.84%); Egypt (6.47%);
Indonesia (6.24%); Thailand (6.19%); Jordan (3.81%); Italy (3.20%); Sri Lanka (3.18%); Turkey (3.01%); and other
countries (4.62%).

16



Case 20-11785-CSS Doc 38 Filed 07/08/20 Page 17 of 37 154

Suppliers, which are critical to the Debtors’ business operations. BB Far East purchases
inventory, which it subsequently sells to Brooks Brothers entities and third-party licensees on an
arm’s-length basis.

2. Headquarters and Facilities

42. The Debtors’ operations are directed out of their leased corporate
headquarters at 346 Madison Avenue in Manhattan, where their historic flagship store is located.
The Debtors also own an office building located in Enfield, Connecticut that houses certain
corporate functions, including finance, human resources, IT, and real estate. The Debtors
maintain two distribution centers to process merchandise and warehouse inventory and to
support the Debtors’ stores in the United States, Canada, and Puerto Rico, including a 660,000
square foot distribution center facility in Enfield, Connecticut, and a 250,000 square foot
distribution center facility in Clinton, North Carolina. Brooks Brothers’ non-debtor subsidiaries
also lease space in five other distribution centers around the globe. Deconic leases over 29,000
square feet between its office space and manufacturing facility in Brooklyn, New York and
showroom in Manhattan.

3. Employees

43.  As discussed in further detail in the Wages Motion, prior to the COVID-
19 pandemic, the Debtors employed approximately 4,025 individuals, including approximately
850 salaried full-time employees and approximately 3,175 hourly employees. Of the Debtors’
hourly employees, approximately 1,890 were employed on a full-time basis (30+ hours per
week), approximately 275 were employed on a part-time plus basis (20-29 hours per week), and
approximately 1,010 were employed on a part-time basis (less than 20 hours per week).

44, Due to the COVID-19 pandemic, on March 29, 2020, the Debtors made

the decision to initiate a furlough program pursuant to which approximately 2,900 of the Debtors

17



Case 20-11785-CSS Doc 38 Filed 07/08/20 Page 18 of 37 155

employees were placed on temporary, unpaid leave (the “Furlough Program”) and
non-furloughed, salaried employee pay was reduced by 10%. The Debtors continued to pay
benefits to all employees. As of the Petition Date, the Debtors employ approximately 1,125
non-furloughed employees, of which approximately 500 are salaried and approximately 625 are

hourly. At the appropriate times, the Debtors intend to re-hire a number of the furloughed

employees.
I11.
The Debtors’ Corporate and Capital Structure
A. Corporate and Governance Structure

45.  Brooks Brothers Parent is the Debtors’ ultimate corporate parent, which
directly or indirectly owns each of the other Debtor entities. An organizational chart illustrating
the Debtors’ corporate structure as of the date hereof is attached hereto as Exhibit A.

46. Brooks Brothers Parent’s Board is comprised of four (4) members:
(1) Alan J. Carr (independent); (ii) William L. Transier (independent); (iii) Claudio Del Vecchio;
and (iv) Matteo Del Vecchio. Messrs. Carr and Transier are members of the Special Committee,
to which the Board delegated authority with respect to the Debtors’ restructuring process and
these chapter 11 cases.

B. Capital Structure

47.  Brooks Brothers Parent is a closely-held private company. Four entities
affiliated with the Del Vecchio family collectively own 100% of the Brooks Brothers Parent’s
Class A common stock (representing approximately 91% economic ownership interest in the
Company). Castle Apparel Limited (“Castle”), an entity affiliated with the Debtors’ supplier
TAL Apparel Limited (“TAL”), owns 100% of the Class B common stock (representing

approximately 9% economic ownership interest in the company). Brooks Brothers Parent has no
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preferred stock outstanding. All of the other Debtors are direct or indirect subsidiaries of Brooks
Brothers Parent.
48.  As summarized in the following chart, as of the Petition Date the Debtors

have outstanding funded debt obligations in the amount of approximately $392.1 million in

aggregate:
Debt Instrument Principal Outstanding
Secured Funded Debt
Prepetition ABL Facility Loan $212,133,776
Prepetition Revolving Loan $182,955,500
Prepetition FILO Loan $15,000,000
Prepetition L/C $7,851,300
JPMorgan Credit Card $6,326,976
Prepetition Term Loan $32,500,000
Prepetition L/C Facility $13,611,420
Haverhill Mortgage $6,999,720
Clinton Mortgage $491,183
Total Secured Funded Debt $265,736,099
Unsecured Funded Debt
Subordinated Notes $66,286,368
Convertible Note $50,000,000
Japan JV Note $5,075,532
Shareholder Promissory Note $5,000,000
Total Unsecured Funded Debt $126,361,900
TOTAL FUNDED DEBT $392,097,999

a. Prepetition ABL Facility

49. Certain of the Debtors are party to that certain Credit Agreement, dated as
of June 28, 2019 (as amended by that certain First Amendment to Credit Agreement, dated as of
April 22, 2020, and as further amended, modified, or otherwise supplemented from time to time,
the “ABL Credit Agreement”), by and among, among others, Brooks Brothers Parent, RBA
Wholesale, LLC, and Golden Fleece (collectively, the “Prepetition ABL Borrowers”), Wells

Fargo as administrative agent and collateral agent (in such capacities, the “Prepetition ABL
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Agent”), L/C Issuer, and Swing Line Lender, and the lenders from time to time party thereto (the
“Prepetition ABL Lenders” and, collectively with the Prepetition ABL Agent, the “Prepetition
ABL Secured Parties”), pursuant to which the Prepetition ABL Lenders agreed to provide the
Prepetition ABL Borrowers with (i) a revolving credit facility in a maximum aggregate principal
amount equal to $300 million (of which up to $30 million is available for the issuance of letters
of credit) (the “Prepetition Revolving Facility”) and (ii) a “first-in-last-out” (“FILO”) term
loan facility in an aggregate principal amount equal to $15 million outstanding under the
Prepetition FILO Loan (the “Prepetition FILO Loan” and, together with the Prepetition
Revolving Facility, the “Prepetition ABL Facility”). The Prepetition ABL Facility matures on
June 28, 2024. As of the Petition Date, the aggregate amount outstanding under the ABL Credit
Agreement is approximately $212.1 million in unpaid principal, plus accrued and unpaid interest,
fees, and other amounts (comprised of approximately $182.9 million outstanding under the
Prepetition Revolving Facility (including approximately $7.9 million outstanding in respect of
issued letter of credit), $15 million outstanding under the Prepetition FILO Loan, and
approximately $6.3 million outstanding under a bank product with J.P. Morgan Chase).

50.  Pursuant to the ABL Credit Agreement and that certain Guaranty dated as
of June 28, 2019 (as amended, modified, or otherwise supplemented from time to time), and the
Canadian Guarantee dated as of June 28, 2019 (as amended, modified, or otherwise
supplemented from time to time), the obligations under the ABL Credit Agreement are
guaranteed by Brooks Brothers Canada Ltd. (“BB Canada”), RBA Wholesale, LLC, Golden
Fleece, Brooks Brothers International, LLC, Retail Brand Alliance Gift Card Services, LLC,

Retail Brand Alliance of Puerto Rico, Inc., and 696 White Plains Road, LLC.
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51. The outstanding obligations under the ABL Credit Agreement are secured,
in each case, in accordance with the terms of that certain Security Agreement, dated as of June
28, 2019 (as amended, modified, or otherwise supplemented from time to time), and that certain
Canadian Security Agreement (as amended, modified, or otherwise supplemented from time to
time), dated as of June 28, 2019. The obligations under the Prepetition ABL Facility are secured
by a first priority security interest and continuing lien (the “Prepetition ABL Liens”) on
“Collateral,” as such term is defined in the Prepetition ABL Credit Agreement, which includes,
subject to certain exceptions and carve outs, the Debtors’ cash and accounts, U.S. inventory,
credit card receivables, and trade account receivables, as well as BB Canada’s inventory and
credit card receivables (the “Prepetition ABL Collateral”).

b. Prepetition Term Loan

52.  Pursuant to that certain Term Loan Agreement, dated as of May 21, 2020
(as amended by that certain First Amendment to Term Loan Agreement, dated as of June 29,
2020, and as further amended, modified, or otherwise supplemented from time to time, the
“Prepetition Term Loan Agreement”), among Brooks Brothers Parent, Golden Fleece
(collectively, the “Prepetition Term Loan Borrowers”), Brand Funding, LLC, in its capacities
as a lender (in such capacity, together with the other lenders from time to time party thereto, the
“Prepetition Term Loan Lenders”) and as administrative agent and collateral agent (in such
capacities, the “Prepetition Term Loan Agent”, and together with the Prepetition Term Loan
Lenders, collectively, the “Prepetition Term Loan Parties™), the Prepetition Term Loan
Lenders provided term loans to the Prepetition Term Loan Borrowers. The loans under the
Prepetition Term Loan Agreement mature on June 28, 2024. As of the date hereof, the aggregate
amount outstanding under the Prepetition Term Loan Agreement is approximately $32.5 million

in unpaid principal.
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53. Pursuant to that certain Guaranty, dated as of May 21, 2020 (as amended,
modified, or otherwise supplemented from time to time), RBA Wholesale LLC, Brooks Brothers
International, LLC, Retail Brand Alliance Gift Card Services, LLC, Retail Brand Alliance of
Puerto Rico, Inc., and 696 White Plains Road, LLC (the ‘“Prepetition Term Loan
Guarantors”) have guaranteed the obligations under the Prepetition Term Loan Agreement.
The outstanding obligations under the Prepetition Term Loan Agreement are secured in
accordance with the terms of that certain Security Agreement, dated as of May 21, 2020
(amended, modified, or otherwise supplemented from time to time, the “Term Loan Security
Agreement”). Pursuant to the Term Loan Security Agreement, the Prepetition Term Loan
Borrowers, together with the Prepetition Term Loan Guarantors, granted to the Prepetition Term
Loan Agent for the benefit of the Prepetition Term Loan Parties a first priority security interest
and continuing lien on all Intellectual Property Collateral (as such term is defined in the Term
Loan Security Agreement), the Term Loan Collateral Proceeds Account (as such term is defined
in the Prepetition Term Loan Agreement), and all related investment property, all books and
records related to the foregoing, and all collateral security and guarantees with respect to, and all
proceeds of the foregoing (collectively, the “Prepetition Term Loan Collateral”).

c. Prepetition Secured L/C Facility

54. As of the Petition Date, there is approximately $13.6 million in
outstanding unpaid principal, plus accrued and unpaid interest, fees, and other amounts under
that certain Uncommitted Facility Agreement, dated as of September 2, 2014 (as amended by
that certain Amendment to Uncommitted Facility Agreement, dated as of March 13, 2017, and
that certain Second Amendment Agreement, dated as of May 19, 2020, and as further amended,
modified, or otherwise supplemented from time to time, the “Prepetition L/C Facility

Agreement”), by and among Brooks Brothers Parent (in such capacity, the “Prepetition L/C
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Facility Borrower”) and Unicredit S.p.A. — New York Branch (the “Prepetition L/C Facility
Lender”), pursuant to which the Prepetition L/C Facility Lender agreed to provide an
uncommitted credit facility (the “Prepetition Secured L/C Facility”), in the form of loans to the
Prepetition L/C Facility Borrower not to exceed $7,950,000 and in the form of letters of credit
not to exceed, together with the aggregate amount of any loans outstanding thereunder,
$13,700,000.

55. The Prepetition Secured L/C Facility is used solely for (i) short-term loans
to the Prepetition L/C Facility Borrower with a maximum maturity of 30 days, (ii) continuation
of certain letters of credit issued prior to and outstanding as of the date of entry into the
Prepetition L/C Facility Agreement, or (iii) the issuance of letters of credit (each, an “L/C”).
Each L/C has a maximum maturity of one year. The Prepetition Secured L/C Facility is secured
by a first lien mortgage granted by Brooks Brothers Parent to the Prepetition Secured L/C
Facility Lender on the facilities located in Enfield, Connecticut.

d. Mortgages

56. Haverhill Mortgage. Pursuant to that certain Mortgage and Security

Agreement, dated as of January 25, 2016 (the “Haverhill Mortgage), among Golden Fleece as
grantor or mortgagor and JP Morgan Chase Bank, N.A. (“JPM”) as grantee or mortgagee, JPM
agreed to provide to Golden Fleece a term loan of $10 million, pursuant to that certain Term
Loan and Security Agreement dated as of January 25, 2016, by and among Golden Fleece, as
borrower, Brooks Brothers Parent, as guarantor, and JPM, to finance the purchase of Golden
Fleece’s manufacturing facility in Haverhill, Massachusetts. The mortgage obligation matures in
January 2021 and bears an interest rate of approximately 6%. As of the date hereof, the
aggregate amount outstanding under the Haverhill Mortgage is approximately $7 million in

unpaid principal, plus accrued and unpaid interest, fees, and other amounts.
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57. Clinton Mortgage. Pursuant to that certain promissory note, dated as of

October 31, 2012 (the “Clinton Promissory Note”), issued in connection with that certain
Purchase and Sale Agreement, dated as of August 28, 2012, Brooks Brothers Parent entered into
a mortgage in the principal amount of $1.85 million with Dixie Development Company
(the “Clinton Mortgage”) to finance the purchase of the Debtors’ manufacturing and
distribution centers in Clinton, North Carolina. The mortgage obligations mature in October
2022 and bears an interest rate of 3.50% per annum. As of the Petition Date, the aggregate
amount outstanding under the Clinton Promissory Note is approximately $491,000 in unpaid
principal, plus accrued and unpaid interest, fees, and other amounts.

e. Japan JV Note

58.  Pursuant to that certain Promissory Note, dated as of August 1, 2011
(the “Japan JV Note”), among Daidoh Limited (“Daidoh”) and Brooks Brothers Parent, Brooks
Brothers Parent is obligated to pay ¥545,855,933 (approximately $5 million in U.S. dollars) to
Daidoh, together with interest thereon. The Japan JV Note is secured by an L/C issued under the
Prepetition L/C Facility Agreement. The Japan JV Note matures on July 31, 2021, and bears
interest at the one-year Japanese Government Bond interest rate as published by the Ministry of
Finance of Japan, commencing on the first business day immediately preceding August 1 of each
year. As of the date hereof, the aggregate principal amount outstanding under the Japan JV Note
is approximately $5 million.

f. Convertible Note

59.  Pursuant to that certain Securities Purchase Agreement, dated as of June
23, 2016 (the “Securities Purchase Agreement”), among Brooks Brothers Parent, Castle, and
TAL, for consideration of $100 million, (i) Brooks Brothers Parent issued 148,025 shares of

Class B Common Stock, convertible into 148,025 shares of Class A Common Stock, to Castle,
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(i1) Brooks Brothers Parent agreed to issue to Castle a promissory note in the amount of $50
million dollars, convertible into 122,599 shares of Class A Common Stock, and (iii) Castle
pledged its Class B Common Stock to Brooks Brothers Parent pursuant to a Share Pledge
Agreement, to secure Castle’s obligation to purchase the $50 million promissory note.

60. Subsequently, Castle loaned an additional $50 million to Brooks Brothers
Parent, who issued that certain Convertible Promissory Note, dated as of July 3, 2017 (as
amended by that certain Amended and Restated Convertible Promissory Note, dated as of June
28, 2019, the “Convertible Note”), pursuant to which Brooks Brothers Parent is obligated to pay
$50 million of principal and accrued interest equal to 3.0% per annum. The Convertible Note is
unsecured and matures on December 31, 2024. As of the date hereof, the aggregate principal
amount outstanding under the Convertible Note is approximately $50 million.

g. Subordinated Notes

61. The Debtors have approximately $66.3 million in the aggregate of
unsecured notes (the “Subordinated Notes™) outstanding related to dividends declared but not
yet paid to certain shareholders. Each of the Subordinated Notes are subject to (i) that certain
Subordination Agreement dated as of June 28, 2019, which subordinates such obligations to the
obligations under the terms of the ABL Credit Agreement, and (ii) subordination agreements
dated as of July 3, 2017, that subordinate the obligations under the Subordinated Notes to the
obligations under the Securities Purchase Agreement.

62. First Subordinated Note. Pursuant to that certain Third Amended and

Restated Subordinated Unsecured Promissory Note, dated as of June 28, 2019, Brooks Brothers
Parent is obligated to pay approximately $37.7 million to the CDV 2015 Annuity Trust or its
registered assigns. The note is unsecured, bears interest at a rate of 3.0% per annum, and

matures on December 31, 2024.
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63. Second Trust Subordinated Note. Pursuant to that certain Third Amended

and Restated Subordinated Unsecured Promissory Note, dated as of June 28, 2019, Brooks
Brothers Parent is obligated to pay approximately $26.9 million to the CDV 2015 Annuity Trust
or its registered assigns. The note is unsecured, bears interest at a rate of 3.0% per annum, and
matures on December 31, 2024.

64. Third Subordinated Note. Pursuant to that certain Third Amended and

Restated Subordinated Unsecured Promissory Note, dated as of June 28, 2019, Brooks Brothers
Parent is obligated to pay approximately $1.7 million to Claudio Del Vecchio, or his registered
assigns. Such note is unsecured, bears interest at a rate of 3.0% per annum, and matures on
December 31, 2024.

h. Shareholder’s Unsecured Promissory Note

65.  Pursuant to that certain Unsecured Promissory Note, dated as of January
23, 2020, Brooks Brothers Parent borrowed $5 million from Claudio Del Vecchio at an interest
rate of 9.0% per annum. The promissory note matured on February 22, 2020 and remains
unpaid.

i. Intercompany Claims and Interests

66.  As discussed in further detail in the Cash Management Motion (and
below), the Debtors engage in intercompany transactions with each other and with certain of
their non-debtor affiliates in the ordinary course of their business, which gives rise to both
intercompany receivables and payables. As a result, there may be claims owing by one Debtor to
another or to a non-debtor affiliate (or vice versa). All intercompany transactions generally
appear in the Debtors centralized accounting system, which are recorded concurrently on the
Debtors’ balance sheets. These transactions are regularly reconciled and result in a net balance

of zero when all intercompany accounts are consolidated.
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B General Unsecured Claims

67. In the ordinary course of business, the Debtors incur various fixed,
liquidated, and undisputed payment obligations (the “Trade Claims”) to various third-party
providers of goods and services that are sold in the Debtors’ stores or facilitate the Debtors’
business operations. Certain of the Trade Claims (i) are entitled to statutory priority; (ii) may
give rise to shippers’, warehousemens’, or mechanics’ liens against the Debtors’ property if

unpaid; or (iii) may be secured by letters of credit, security deposits, or rights of setoff.

Iv.
Events Leading to Commencement of Chapter 11
a. Market Conditions and Industry Trends
68.  In recent years, the Company’s revenues have declined, in large part due

to increased competition from online retailers and general declines in the specialty retail clothing
industry. The specialty retail industry is highly competitive and, in recent years, the retail
industry as a whole has been challenged by shifts in consumer purchasing preferences and habits.
The Debtors primarily compete with other specialty retailers, department stores, and
e-commerce businesses that engage in the sale of apparel, accessories, and similar merchandise.
69.  Prior to the Petition Date, the Debtors’ management team made significant
efforts to reduce costs, improve efficiencies, and increase brand loyalty and presence. In early
2020, the Debtors completed a comprehensive review of Brooks Brothers’ business and
identified a multi-year, cost-optimization, and revenue growth program with the potential to
materially increase EBITDA. The Debtors anticipated expending significant efforts to optimize
and simplify general and administrative expenses by reducing the Company’s overhead cost-

structure and streamlining corporate personnel to narrowly focus on core competencies.
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b. Impact of COVID-19 and Store Closures

70.  In 2019 the Debtors asked PJ Solomon to advise on multiple strategic
investment initiatives and transactions, including a potential sale of the Company.
Unfortunately, as PJ Solomon progressed in discussions with potential investors, the impact of
COVID-19 began to materialize.

71.  Beginning in late February 2020, the Debtors began to face unprecedented
liquidity and operational challenges associated with the spread of COVID-19. As the pandemic
spread through Asia and Europe, Brooks Brothers’ international operations suffered, and the
Debtors’ foreign vendors found themselves unable to operate or produce and ship inventory,
which led to the borrowing base under the Debtors’ Prepetition ABL Facility decreasing in size,
reducing the Debtors’ liquidity. By March 2020, as the pandemic entered full force in North
America, the Debtors were forced to close all North America stores and their headquarters
consistent with governmental health guidelines and directives.

72. Since then, the Debtors have relied primarily on e-commerce sales, which
have been relatively small compared to lost brick-and-mortar sales. The Debtors have been
disproportionately and adversely affected by the shutdown as compared to some other retailers—
with office buildings closed throughout the United States, office workers have been working
remotely and demand for professional attire has become temporarily depressed. Moreover,
because specialty apparel and accessories generally are discretionary purchases, consumer
purchases of the Debtors’ products have declined. As a result, the Debtors experienced a steep
drop in revenue, with revenues from March to June 2020 estimated to have decreased
approximately 76% year-over-year. The Debtors are not alone. According to the U.S. Census

Bureau, men’s clothing store sales were down 56.1% from February to March 2020, which
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represented the largest decline of any individual type of retail business tracked in its report.® For

March to April 2020, men’s clothing store sales declined an additional 73.9%.°

c. Initiatives in Response to COVID-19

73.  In response to COVID-19, the Debtors undertook a number of critical

cost-saving initiates, including:

Employees. The Debtors initiated a variety of temporary employee-related measures
to ensure public health and safety and manage the impact of the crisis, including the
Furlough Program, reducing certain employee hours, decreasing the salaries of certain
field, distribution, and corporate employees, suspending the Debtors’ 401(k)
matching program, and suspending certain employee incentive programs.

Suppliers. The Debtors negotiated concessions with their merchandise suppliers and
reached agreements with a number of their major suppliers to defer payment of
amounts outstanding for months and to reduce the amount payable by 35%, in each
case with the expectation that the Debtors would be able to access new financing and
utilize such financing to pay for new merchandise shipments and outstanding
amounts owed, each on new and longer payment terms. Through such efforts, Brooks
Brothers reduced its payables to its merchandise suppliers by over $11 million,
subject to the terms of various agreements.

Leases. The Debtors also engaged in extensive discussions with their landlords to
ensure the deferral and reduction of rent while their stores remained closed. The
Debtors entered into numerous amendments with their landlords. Further, beginning
in early April 2020, the Debtors began to evaluate their lease portfolio to assess
whether to close certain underperforming stores. Prior to the Petition Date, the
Debtors moved inventory from 51 underperforming Brooks Brothers® and 5 Deconic
stores to the Debtors’ distribution centers and other stores, and closed (or began to
close) such stores on a permanent basis.

Manufacturing Facilities. After initially producing over 1.14 million face masks to
support the then-existing U.S.-production shortfall, and failing to receive government
funding, on May 14, 2020, the Debtors announced the shut-down of their three
domestic manufacturing facilities.

8 U.S. Census Bureau, Monthly Retail Trade Report (Apr. 2020), https://www.census.gov/retail/index.html.
Estimates are adjusted for seasonal variations and holiday and trading-day differences, but not for price changes.
Cumulative seasonally adjusted sales estimates are not tabulated.

7 1d.
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74.  Beginning in early April 2020, after several weeks of government
mandated store closures and uncertainty as to the duration and resulting impact of the pandemic,
the Debtors determined they would require additional financing to fund their operations.
Following a competitive process, the Debtors’ obtained $20 million of financing from a Gordon
Brothers affiliate.

75. The Debtors anticipated using the proceeds of such financing freely in
their operations, but shortly after the closing of the financing transaction, to the Debtors’
surprise, the Prepetition ABL Agent placed the Debtors in cash dominion—swept the loan
proceeds—and left Brooks Brothers in severely financially distressed circumstances. For several
weeks, the Prepetition ABL Agent provided funding for the Debtors’ operations on a day-to-day
basis. The Prepetition ABL Agent continued to charge additional reserves against the Debtors’
borrowing availability and eventually refused to advance funds to the Debtors, essentially
leaving the Debtors without to cash for over a week as it swept the Debtors’ bank accounts.

76. Accordingly, on June 29, 2020, the Debtors obtained an additional $12.5
million in financing from Gordon Brothers (the “Incremental Term Loan”) to bridge to these
chapter 11 cases. On the same day, Prepetition ABL Agent agreed to forbear from, among other
things, sweeping the proceeds of the Incremental Term Loan, and the Debtors and Prepetition
ABL Agent reached an agreement on the consensual use of cash collateral in these chapter 11
cases. The Debtors intend to use the proceeds of their proposed debtor-in-possession financing
facility in their cash management system without being subject to sweeps under the Prepetition
ABL Credit Agreement.

77.  With incremental financing in hand, the Debtors and their advisors worked

to, among other things, (i) carefully manage liquidity, (ii) develop an appropriate store re-
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opening plan, (iii) continue the marketing process, and (iv) obtain postpetition financing. As
described above, the Debtors solicited indications of interest from bidders and financing
proposals from the Debtors’ existing lenders and third-parties. Prior to the Petition Date, the
Debtors and their advisors, overseen and authorized by the Special Committee, negotiated the
best postpetition financing for the Debtors and commenced these chapter 11 cases. The Debtors
now intend to use these chapter 11 cases to secure the best value-maximizing transaction for
their estate in order to ensure that Brook Brothers’ historic business survives.

78.  The Debtors now require immediate access to the DIP Facility to ensure
(1) sufficient working capital to make critical and necessary payments to operate their business
and administer their estates, (ii) a positive message to the Debtors’ stakeholders, and (iii)
sufficient funding to run a value-maximizing sale process. The Debtors enter chapter 11 with
severely limited available liquidity. Without additional financing and the ability to use cash
collateral, the Debtors will be in a negative cash position in short order. Prior to the Petition
Date, the Debtors, in consultation with their advisors, reviewed and analyzed the Debtors’
projected cash needs and prepared an initial DIP budget outlining the Debtors’ postpetition cash
need in the initial thirteen weeks of the chapter 11 cases. The DIP financing will provide the
Debtors with the liquidity necessary to, among other things, make payroll and satisfy necessary
working capital and general corporate purposes, including essential payments to vendors, service
providers, and employees to preserve the value of their business.

79.  In addition, the Debtors require access to the Prepetition ABL Collateral
and Prepetition Term Loan Collateral, including cash collateral currently subject to the liens of
the Prepetition ABL Parties and the Prepetition Term Loan Parties. Following an entry of an

interim order, the Debtors will provide adequate protection to the Prepetition ABL Parties and
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the Prepetition Term Loan Parties. Without the ability to access such cash, the Debtors will not

be able to administer these chapter 11 cases and achieve a value-maximizing sale.

V.
First Day Pleadings

80.  The Debtors have filed, or expect to file, with the Court First Day

Pleadings seeking orders granting various forms of relief intended to stabilize the Debtors’

business operations, facilitate the efficient administration of these chapter 11 cases, and expedite

a swift and smooth reorganization. The First Day Pleadings include the following:

Motion of Debtors for Entry of Order (1) Directing Joint Administration of Chapter 11
Cases and (1) Granting Related Relief (the “Joint Administration Motion”);

Motion of Debtors for (I) Authority to (A) Obtain Postpetition Financing, (B) Use Cash
Collateral, (C) Grant Liens and Provide Superpriority Administrative Expense Status,
(D) Grant Adequate Protection, (E) Modify the Automatic Stay, and (F) Schedule a Final
Hearing and (I1) Related Relief (the “DIP Motion”);

Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing Debtors to
(A) Continue Existing Cash Management System, (B) Honor Certain Prepetition
Obligations Related to the Use Thereof, (C) Continue Intercompany Transactions and
Provide Administrative Expense Priority for Postpetition Intercompany Claims, and
(D) Honor Prepetition Bank Fees; (Il) Extending Time to Comply With 11 U.S.C. §
345(b); and (I11) Granting Related Relief (the “Cash Management Motion”);

Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing Debtors to
(A) Pay Prepetition Wages, Salaries, Reimbursable Expenses, and Other Obligations on
Account of Compensation and Benefits Programs and (B) Continue Compensation and
Benefits Programs, and (1) Granting Related Relief (the “Wages Motion”);

Motion of Debtors for Entry of Interim and Final Orders (1) Authorizing Debtors to Pay
Certain Prepetition Vendor Claims and Lien Claims, (II) Confirming Administrative
Expense Priority of Undisputed Outstanding Prepetition Orders, and (Il1l) Granting
Related Relief (the “Vendors Motion”);

Motion of Debtors for Entry of Interim and Final Orders (1) Approving of Debtors’
Proposed Form of Adequate Assurance of Payment to Utility Providers, (I1) Establishing
Procedures for Determining Adequate Assurance of Payment for Future Utility Services,
(1) Prohibiting Utility Providers from Altering, Refusing, or Discontinuing Utility
Service, (V) Authorizing the Debtors to Honor Obligations to Payment Processor in the
Ordinary Course of Business, and (V) Granting Related Relief (the “Utilities Motion”);
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Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing Debtors to
(A) Continue to Maintain Their Insurance Policies and Programs and Surety Bond
Program, and (B) Honor All Insurance Obligations, (II) Modifying the Automatic Stay,
and (111) Granting Related Relief (the “Insurance and Surety Bond Motion”);

Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing Debtors to
(A) Maintain and Administer Prepetition Customer Programs, Promotions, and
Practices, (B) Pay and Honor Related Prepetition Obligations, and (1) Granting Related
Relief (the “Customer Programs Motion”);

Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing Debtors to Pay
Certain Prepetition Taxes and Fees, and (Il) Granting Related Relief (the “Taxes
Motion”);

Debtors’ Application for Appointment of Prime Clerk LLC as Claims and Noticing Agent
(the “Prime Clerk Retention Application™);

Omnibus Motion of Debtors for Entry of Order (1) Authorizing Debtors to (A) Reject
Certain Unexpired Leases of Nonresidential Real Property and (B) Abandon De Minimis
Property in Connection Therewith and (Il) Granting Related Relief (the “Lease
Rejection Motion”);

Motion of Debtors for Entry of Order (I) Approving Procedures for Rejecting Unexpired
Leases of Nonresidential Real Property and (Il) Granting Related Relief (the “Lease
Rejection Procedures Motion™);

Motion of Debtors for Entry of Order (I) Extending Time for Performance of Obligations
Arising Under Unexpired Non-Residential Real Property Leases and (Il) Granting
Related Relief (the “Rent Suspension Motion”);!°

Motion of Debtors for Entry of Orders Establishing Notification Procedures and
Approving Restrictions on Certain Transfers of Interests In and Claims Against the
Debtors and Certain Worthless Stock Deduction Claims (the “NOL Motion”); and

Motion of Debtors for Entry of Order (I) Authorizing Debtors to Redact Certain Personal
Identification Information in Creditor Matrix and Certain Other Documents and
(1) Granting Related Relief (the “Creditor Matrix Motion”).

81. The First Day Pleadings seek authority to, among other things, obtain

postpetition financing, honor employee-related wages and benefits obligations, pay claims of

certain vendors and suppliers critical to the Debtors’ business operations, and ensure the

10 The Debtors are not seeking any relief at the “first day” hearing with respect to the Lease Rejection Motion, Lease
Rejection Procedures Motion and Rent Suspension Motion.
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continuation of the Debtors’ cash management system and other operations in the ordinary
course of business with as minimal interruption as possible on account of the commencement of
these chapter 11 cases. I believe that the relief requested in the First Day Pleadings is necessary
to provide the Debtors an opportunity to work towards a successful restructuring that will inure
to the benefit of each stakeholder.

82. Several of the First Day Pleadings request authority to pay certain
prepetition claims against the Debtors. I understand that Rule 6003 of the Federal Rules of
Bankruptcy Procedure provides, in relevant part, that the Court shall not consider motions to pay
prepetition claims during the first 21 days following the filing of a chapter 11 petition, “except to
the extent relief is necessary to avoid immediate and irreparable harm.” In light of this
requirement, the Debtors have narrowly tailored their requests for immediate authority to pay
certain prepetition claims to those circumstances where the failure to pay such claims would
cause immediate and irreparable harm to the Debtors and their estates. The Debtors will defer
seeking other relief to subsequent hearings before the Court.

83. I am familiar with the content and substance of each of the First Day
Pleadings and hereby reference and expressly incorporate into this Declaration the facts in each
First Day Pleading with the exception of paragraphs 33, 35, 41, 46, and 58 of the DIP Motion,
which rely on the Pitts Declaration. I believe approval of the relief sought in each of the First
Day Pleadings is critical to the Debtors’ ability to successfully implement their chapter 11
strategy, with minimal disruption to their business operations. Obtaining the relief sought in the
First Day Pleadings will permit the Debtors to preserve and maximize the value of their estates

for the benefit of all of their stakeholders.
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84. I declare under penalty of perjury that, after reasonable inquiry, the
foregoing is true and correct to the best of my knowledge, information, and belief.

Executed: July 8, 2020

/s| Stephen Marotta
Stephen Marotta
Chief Restructuring Officer

Brooks Brothers Group, Inc. and its
Debtor Affiliates
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Exhibit A

Organizational Chart
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THIS IS EXHIBIT “B” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

5L,

MARK SHEELEY
Commissioner for Taking Affidavits
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
Inre Chapter 11
BROOKS BROTHERS GROUP, INC., et al., Case No. 20-11785 (CSS)
Debtors. ! (Jointly Administered)

Re: D.I. 570

X

ORDER AUTHORIZING BROOKS BROTHERS GROUP, INC.
TO ACT AS FOREIGN REPRESENTATIVE ON BEHALF
OF THE DEBTORS’ ESTATES PURSUANT TO 11 U.S.C. § 1505

Upon the motion (the “Motion”)> of Brook Brothers Group, Inc. (“Brooks
Brothers”) and its debtor affiliates, as debtors and debtors in possession in the above-captioned
chapter 11 cases (collectively, the “Debtors”), for entry of an order authorizing Brooks Brothers
to act as Foreign Representative on behalf of the Debtors’ estates in the Canadian Recognition
Proceeding, all as more fully set forth in the Motion; and this Court having jurisdiction to consider
the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157(a)—(b) and 1334(b), and
the Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012; and consideration of the Motion and the requested relief being

a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A), BBD Holding 2, LLC (N/A), BBDI, LLC (N/A), Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); 696 White Plains Road, LLC (7265); and Brooks Brothers Canada
Ltd. (N/A). The Debtors’ corporate headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Motion.

RLF1 23982183v.1



Case 20-11785-CSS Doc 578 Filed 09/11/20 Page 2 of 3 177

pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been
provided, and it appearing that no other or further notice need be provided; and this Court having
held a hearing to consider the relief requested in the Motion, if necessary; and this Court having
determined that the legal and factual bases set forth in the Motion establish just cause for the relief
granted herein; and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT

1. The Motion is granted as set forth herein.

2. Brooks Brothers is authorized, pursuant to section 1505 of the Bankruptcy
Code, to act as the Foreign Representative on behalf of the Debtors’ estates in the Canadian
Recognition Proceeding. As Foreign Representative, Brooks Brothers shall be authorized and
have the power to act in any way permitted by applicable foreign law, including, but not limited
to (i) seeking recognition of these chapter 11 cases and this Court’s orders in the Canadian
Recognition Proceeding, (ii) requesting that the Canadian Court lend assistance to this Court in
protecting the property of the Debtors’ estates, and (iii) seeking any other appropriate relief from
the Canadian Court that Brooks Brothers deems just and proper in the furtherance of the protection
of the Debtors’ estates.

3. This Court requests the aid and assistance of the Canadian Court to
recognize these chapter 11 cases as a “foreign main proceeding” and Brooks Brothers as a “foreign
representative” pursuant to the CCAA, and to recognize and give full force and effect in all
provinces and territories of Canada to this Order and any other orders for which recognition is
sought.

4. The Debtors are authorized to take all action necessary to effectuate the

relief granted in this Order.

RLF1 23982183v.1
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5. This Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation and/or enforcement of this Order.

(e -5

Dated: September 11th, 2020 "CHRISTOPHER S. SONTCHI
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE

RLF1 23982183v.1
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THIS IS EXHIBIT “C” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

Y =

MARK SHEELES‘/
Commissioner for Taking Affidavits
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re X Chapter 11
BROOKS BROTHERS GROUP, INC,, et al., Case No. 20-11785 (CSS)
Debtors.! (Jointly Administered)
"
In re : Chapter 11
BROOKS BROTHERS CANADA LTD., Case No. 20-12112 (CSS)
Debtor.? .
Tax L.D. No.: N/A Re: D.I. 574
X

ORDER DIRECTING THE JOINT ADMINISTRATION OF
BROOKS BROTHERS CANADA LTD.’S CHAPTER 11 CASE
WITH THE ORIGINAL DEBTORS’ CHAPTER 11 CASES

Upon the motion (the “Motion”)? of Brooks Brothers Canada Ltd. (“BB Canada”),
for entry of an order directing the joint administration of BB Canada’s chapter 11 case, for
procedural purposes only, with the jointly-administered cases of the Original Debtors, all as more
fully set forth in the Motion; and the Court having jurisdiction to consider the Motion and the relief

requested therein pursuant to 28 U.S.C. §§ 157(a)—(b) and § 1334; and the Amended Standing

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A), BBD Holding 2, LLC (N/A), BBDI, LLC (N/A), Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); and 696 White Plains Road, LLC (7265). The Debtors’ corporate
headquarters and service address is 346 Madison Avenue, New York, New York 10017.

The Debtor in this chapter 11 case does not have a federal tax identification number. The Debtor’s corporate
headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such terms
in the Motion.

RLF1 23988031v.1
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Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012; and consideration of the Motion and the requested relief being a core
proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to
28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been provided to the
Notice Parties; and such notice having been adequate and appropriate under the circumstances,
and it appearing that no other or further notice need be provided; and this Court having reviewed
the Motion; and the Court having determined that the legal and factual bases set forth in the Motion
establish just cause for the relief granted herein; and upon all of the proceedings had before the
Court and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT

1. The Motion is granted to the extent set forth herein.

2. The above-captioned chapter 11 cases are consolidated for procedural
purposes only and shall be jointly administered by this Court under Case No. 20-11785 (CSS).

3. Nothing contained in the Motion or this Order shall be deemed or construed
as directing or otherwise effecting a substantive consolidation of these chapter 11 cases and this
Order shall be without prejudice to the rights of the Debtors to seek entry of an order substantively
consolidating their respective estates.

4. The caption of the jointly administered cases shall read as follows:

UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
In re: : Chapter 11
BROOKS BROTHERS GROUP, INC,, etal., : Case No. 20 -11785 (CSS)
Debtors.' : (Jointly Administered)
X

RLF1 23988031V.1



Case 20-11785-CSS Doc 577 Filed 09/11/20 Page 3 of 3 182

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are Brooks Brothers Group, Inc. (8883); Brooks Brothers Far East Limited (N/A); BBD
Holding 1, LLC (N/A); BBD Holding 2, LLC (N/A); BBDI, LLC (N/A); Brooks Brothers International, LLC
(N/A); Brooks Brothers Restaurant, LLC (3846); Deconic Group LLC (0969); Golden Fleece Manufacturing
Group, LLC (5649); RBA Wholesale, LLC (0986); Retail Brand Alliance Gift Card Services, LLC (1916); Retail
Brand Alliance of Puerto Rico, Inc. (2147); 696 White Plains Road, LLC (7265); and Brooks Brothers Canada
Ltd. (N/A). The Debtors’ corporate headquarters and service address is 100 Phoenix Ave., Enfield, CT 06082.

5. A docket entry shall be made in BB Canada’s chapter 11 case substantially
as follows:

An order has been entered in this case directing the procedural
consolidation and joint administration of the chapter 11 cases of
Brooks Brothers Group, Inc.; Brooks Brothers Far East Limited;
BBD Holding 1, LLC; BBD Holding 2, LLC; BBDI, LLC; Brooks
Brothers International, LLC; Brooks Brothers Restaurant, LLC;
Deconic Group LLC; Golden Fleece Manufacturing Group, LLC;
RBA Wholesale, LLC; Retail Brand Alliance Gift Card Services,
LLC; Retail Brand Alliance of Puerto Rico, Inc.; 696 White Plains
Road, LLC; and Brooks Brothers Canada, Ltd. The docket in
Brooks Brothers Group, Inc., Case No. 20-11785 (CSS) should be
consulted for all matters affecting this case.

6. The Debtors are authorized to take all reasonable actions necessary or
appropriate to implement the relief granted in this Order.
7. The Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation, or enforcement of this Order.

(e -5

Dated: September 11th, 2020 "CHRISTOPHER S. SONTCHI
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE

RLF1 23988031V.1
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THIS IS EXHIBIT “D” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

y

MARK SHEELEY
Commissioner for Taking Affidavits
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February 7, 2024 Quote: 020720-01
Brooks Brothers

107 Phoenix ave.

Enfield, CT 06082

Attn: Paul Boutilier

RE: REMCO - BROOKS BROS-DISTRIBUTION &
WAREHOUSE SERVICES

Hi Paul

We have reviewed the warehousing contract services and have adjusted the rates to reflect
nominal increases in our facility costs related to rent and insurance. This along with a very
competitive labor market reflect the increased cost to the business.

We have also included the work to be performed that reflects our daily processes.

Please let me know if you would like to review any aspect of this agreement. These rates

will go into effect March 1 2020. I'li follow up on a few days to obtain a signed
acknowledgement of this agreement or answer any questions.

Sincerely,

s
Lot

George Beck
Director of Sales

A8 7y . Mpagw ©3  20to
BROOKS BROTHERS T DATE ”
Customer acknowledgement of receipt of Rates Sheets

T
WAREHOUSING DISTRIBUTION TRANSPORTATION con ¥

("‘i" T

5203 Fairway, Lachine, Quebec H8T 3K8 Adm. (514) 737-1900 Fax (514) 635-1047 Dispatch (514) 635-1077 Fax (514) 635-1048
1 Wilkinson Raad, Brampton, Ontario LET 4MB Adm. {905) 455-1500 Fax (905) 455-3470 Dispatch (905) 455-4269 Fax {905) 455-2769
570 Chester Road, Delta, BC V3M 5V8 Adm. (604) 519-9184 Dispaich 1-800-298-3212 Fax (604) 519-9186

REMCO FORWARDING LIMITED THE FASHION DISTRIBUTORS (115161 CANADA INC.) ALL TYPE THANSPORT (JERRY COHEN FORWARDERS LIMITED)
www.remnco.ca
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OVERVIEW:

Remeo will provide Brooks Brothers with a full featured third party warehouse and
distribution service located in Mississauga, ON and capable of rapidly fulfilling
orders and managing returns.

This proposal is for processing Brooks Brothers returns,any required store
replenishment, new product replenishment and returns to the USA.

Remeo provides Brooks Brothers with a distribution solution for improved garment
care, better inventory conirol, more responsive store replenishment, and reduced
costs.

Remco provides Brooks Brothers with an efficient integrated warchousing and
transportation supply chain

Also include is Storage pricing for Vancouver to hold Christmas fixture and
decorations on shrink wrapped pallets. Maximum size 40” by 48” by” 507

REMCO ADVANTAGES:

A Retail like temperature controlled and secure warehouse environment

The ability to adjust our labour force to accommodate volume fluctuations and
ensure rapid delivery of merchandise to stores

A current retail logistics center with the capacity to absorb this additional volume
Trained and experienced labor pool, with all required material handling equipment
Fully deployed and integrated WMS system including RF scanning for future use
or integration

Highly efficient and accurate work processes

Rent in our facility is based on actual square foot consumption post implementation
Multi-tenant facility offering economies of scale

WORK TO BE PERFORMED:

RETURNS

@

Off load Truck, Sign BOL , verify Carton Count

Place GOH on Rolling Racks

Receive and sort Cartons (pre-sorted and packed at store
level by commodity)

Move cartons to dedicated space for further unpacking and
inbound scan by transfer.

Confirm receipt of goods per the original transfer
documents received electronically from Brooks. Rearrange
Pallets

Document Scan and e-mail to Brooks a copy of the
transport waybill or copy of tracking number, copy
iransfer document received, note any variances fo the

Page 2 of 12
Customer Initials CKZ)

'W}\.)
£
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original transfer and communicate any
discrepancies/damages to Brooks Brothers.

o Stage and Hold items in Racking

» Brooks sends email to isolate Returns (US Bouad) and
Putaway (CA) items

e Sort the items into US and CA (putaway) items

e S Items

o Sort by Recall Number

o Make Boxes and flat pack GOH in Specially
designated GOH flat boxes.

o Manually write the Transfer Number on flat pack
cartons

o Create Placards

o Place placards identifying the pallets as US bound

o On the Printout sheet Note down the pallet number
the carton is on

o Create spreadsheet detailing transfer Number and
Assigned skids

o [Email Spreadsheet to customer

o Move Rolling racks back to the Receiving Dock

o Palletize CA cartons

e Move CA items to dedicated storage area

o Qpen Cartons and Count the Quantity

e Sortinto Fish and Wildlife items /Non FWL items using
spreadsheet sent by Brooks

e Non FWL Items

Pack Non FWL into cartons. Make cartons

Palletize Non FWL cartons

Move Non FWL cartons into racking

For Non FWL items. Create spreadsheet with

Transfer # and assigned Pallet Number

o Email Spreadsheet to Brooks

e Populate inbound order template and upload in system

e Verify Inbound Order with Upload template and Perform
Auto Receive

e Garments not tagged or failure to scan will be isolated into
separate location and reviewed with Brooks at the time of
check-in, for further instructions or clarity

e Re-scan by garment into location.

e Document scan and e-mail confirmation of receipt of each
shipment to include: BOL, Scan confirmation, and any
discrepancies or damages.

e Perform Visual Check.

e Verify and confirm that all suits have both pieces (jacket &
trousers), and communicate any variances.

W Page 3 of 12
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Put away hanging garments on GOH racking and flat units
into individual pick locations

Scan into locations fox future picking

Each flat pack location to contain open top cartons tor
future picking.

Multiple skus per location

Insert hanger if required

If required place in polybag, apply SKU label to outside of
bag, and perform minor folding.

Apply Ticket when applicable

PICK AND SHIP

e & © 6

Customer Initial@?

US ltems

o Send consolidated file with A Full Truck Load of

pallet information to Brooks

o Brooks emails Remco Logistics and admin with
copy of Comm Inv/ Pack Slip
Verify shipping request with orders in Pack and
Hold
Pick and stage pallets for the shipment
Shrinkwrap pallets
Create Pallet Cards
Apply Pallet cards to the pallets
Create BOL and Talley Sheet. Print 2 copies
Move pallets to shipping Dock
Load pallets into Trailer. Truck arrives for Pickup.
Hand Over 1 copy BOL/Tally Sheet

o Scan BOL, Tally sheet and email to Brooks.

Archive actual copies for Billing

Receive future orders electronically into WMS
Make cartons
Pick, pack and scan out bound orders into cartons by store
Pack into cartons or ship hanging
Produce and enclose packing slip for store
Produce and apply address label to outside of box
Transmit outbound files electronically to Brooks Brothers
in a format agreed upon for review and authorization to
physically ship.
Supply and apply over-wtap bags for GOH if needed
Provide transportation {carton and GOH) for final delivery
to store, if required
Create BOL and print 2 copies
1f an order is Short Shipped. Perform Inventory
Adjustments

O

o 0 00000

Page 4 of 12
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s Scan and email the copy of LP suminary
report/BOL/carton content report/ 1nv. Adjustment Report
to Brooks.

e Create the placards

s Wrap the pallets and place placards identifying the pailets

s Consolidate GOH and Flat cartons by Store

o Brooks emails when the orders should be refeased to ship

e Arrange transportation and Update BOL with Pickup
Number (T Number)

o Move pallets / Rolling Racks to shipping Dock

e Load pallets into Trailer. Truck arrives for Pickup. Driver
signs both copies of BOL. 1 copy goes with Driver

e Scan BOL and email to customer. Archive actual copy for
recards

KEY ASSUMPTIONS:

s Approximately 8,000 to 10,000 units (apparel and accessories) per season, two per ycar of
recalls from retail stores

e Ali product coming from each store will be recalled by Commodity by transfer number.

o All Garments inbound require a barcoded hangtag.

o Provide clean, temperatuge controlled dedicated space with cameras.

e Any additional fencing or security improvements requested by Brooks Brothers will be
invoiced at cost plus 10%

e Remco will supply 1T pack including computer, printer, RF scanner(s), sticker printer and
USB scanner

o Remco will utilize our WMS to receive, pick pack and ship and transfer the appropriate files
to Brooks Brother’s.

o Our assumption for a hanging is 8 units per linear foot of GOH

o Receiving —all the deliveries received from the stores will be processed next day
depending on volumes. Processing includes sorting by style, size and colour, stickering
and entering into Remco’s WMS and put away

o Shipping — all pick lists received will be processed next day depending on volumes.
Processing includes scanning by store and, pick and pack. Delivety to the stores will be
per the Remco delivery schedule.

IT SuorrPORT FEE

The monthly 1T charge will include the following items.

m Page 5 of 12
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o Supply and Support RF scanning equipment, Label & regular printers to meet the
requirement, (TBI3)

» Automate the foading of Master Recall Data aka Inventory Master

s Complete Integration & automation of nightly file “CR_99048 Transfers Shipped to
6399 REMCO”. This will include the required Ramp procedures,

o Developed and Deploy Outbound Order template and Ramp Process including
acknowledgement back to Brooks,

o Remco will generate packing slips for all out bound orders and attached to shipments.

e Inventory files or snap shots in excel format, daily or when requested by Brooks.

Any work over and above this will be billed on an hourly rate, which is subject to Brooks
written approval prior to any work being performed

In the event that actual operations are materially different than the work and assumptions
described above, Remco and customer understand that pricing may need fo be reviewed.

Vancouver Storage pricing

Pallet handling in $9.50 per pallet
Paliet handling out $9.50 per pallet
Pallet storage $6.25 per week per pallet
Shrink wrap pallet $7.75 per pallet

All Pallet pricing is based on pallet dimensions of 40” by 48” by 50”. If Remco has to
build pallets or break down the hourly rates of 38.50 will be applied (prorated in 15 mins
increments)

Page 6 of 12
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Pricing Sheet One

BROOKS REVISED RATE SHEETS

Rates for store returns processed upon reciept
direct into dedicated space.

IT Equipment / Integration / Suppon
PLEASE NOTE- Additional Receiving Charge
applied if inbound inventory cannot be recevied
by SKU upon arrival

Receiving Chiarge
Recelving Char

@ Page 7 of 12
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Pricing Sheet T'we
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TERV OF AGREEMENT

The term of this contract will be ONE YEAR (the "Term"}
commencing March | 2020 thru fo February 28 2021

BROOKS BROTHERS LIMITED 115161 CANADA INC,, d/b/a
T Remco

Per: . Per:

Signature Signature

I have authority to bind the Corporation I have authority to bind the Corporation

2 -

Chue Deumiid

Name (Print): Name (Print):
\B e sl

Title: Title:

MAR 03 7010

Date: Date:

Title: Title:

Date: Date:

ls% Page 9 of 12
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SCHEDULE A — TERMS AND CONBITIONS

Payment terms are Net 30 DJays.
Remco (o receive 24 houss advance notice of ail inbound freight.

Additional work performed not outlined above will be subject to additional charges.
BROOKS BROTHERS LIMITED will provide written approval prior to work being
performed.

All supplies (cartons, shrink wrap, tape etc.) purchased by Remco on behalf of
BROOKS BROTHERS LIMITED will be charged to BROOKS BROTHERS
LIMITED at cost plus a 15% administration fee. BROOKS BROTHERS LIMITED
will approve such purchases in writing.

Overtime charges will apply for any staffing requests for work on weekends or
holidays.

Remeco will be responsible for damages or breakages due to gross negligence
Transportation services are not included, unless specifically referenced above.

Minimum order processing time is 24 hours. Remco may also require up to 1 week
to process larger orders, or orders received during high volume periods.

All approved administration work will be charged hourly.

A regular skid size is 48" length x 40" wide and cannot exceed 5 feet in height.
Should your pallet exceed these measurcments, additional fees will apply.

Remco acknowledges and agrees that in the event that at any time during the Term a
semiannual inventory count of Products stored in the Warehouse Facilities of which
count will be conducted by the Remco indicates product shrinkage in excess of 0.5%
(based on total units received on a semiannual basis and opening inventory) of units
physically counted (the “Shrinkage Threshold”), Remco will be liable to Brooks
Brothers for all shrinkage in excess of the Shrinkage Threshold at Replacement Cost
of the excess units comprising the shrinkage amount. For further clarity, shrinkage
calculations will not apply for any units contained in sealed cartons that have not
been opened or counted by Remco.

The Parties agree that this contract is only in English.

Remco requires full payment prior to bringing your merchandise to zero stock or a
tesser value of outstanding receivables. All outstanding invoices, including the work
for the final shipment must be paid in full.

Unless explicitly stated in writing, Remco is not responsible for any compliance
fines, violation fines, or other similar penalties arising from the delivery of
customer products or information to any trading partner of BROOKS BROTHERS
LIMITED.

Brooks Brothers has the right to rescind this agreement with 30 days written notice
for non-compliance on the part of Remco. This would include, but is not limited to,

@7 Page 10 of 12
Customer Initialg,
. =

193




194

non-compiiance by Remeo of any of the functions outlined in the agreed to “work
fo be performed” sections of this agreement, and any violation of the Schedule A~
Terms and Conditions. Brooks Brothers will provide (in writing) a 30 cure period
prior to exercising the termination ciause.

Insurance is not inciuded

The attached insurance waiver describes items relating to major items (i.e. fire, large theft,
floods, etc.). The enclosed waiver places care, custody and control of your goods in your
insurer’s hands. Please contact your insurance company 0 transfer your coverage to our
focation as we do not offer any insurance coverage. This waiver must be signed in order
for us to receive and store your merchandise.

&@/ Page 11 of 12
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ACKNOWLEDGEMEMNT AND RELEASE

TO: 115161 CANADA INC. o/a THE FASHION DISTRIBUTORS
FROM:
RE: INSURANCE

For the sum of one ($1.00) Dollar (the receipt and sufficiency of which is hereby
acknowledged) and for other good and valuable consideration, the undersigned heteby
acknowledges and agrees as follows:

1. 115161 Canada Inc. o/a The Fashion Distributors (“Fashion”) is not responsible
for any loss or damage which occurs to the undersigned’s goods (the “Goods”)
kept in any warehouse leased or operated by Fashion (the “Premises”) and it is the
sole responsibility of the undersigned to insure the Goods against all damage or
loss to the Goods which occurs on the premises, unless due to The Fashion
Distributors negligence.

2. The undersigned hereby releases and forever discharges Fashion and its
shareholders, directors, successors, officets, employees, associates, servants,
agents, heirs, assigns and insurers from any and all actions, causes of action,
claims, demands or losses whatsoever which it ever had, now has, or may have,
or which its heirs, executors, administrators, successors and assigns hereinafter
can, shall ot may have for ot by reason of any cause, matter of thing whatsoevet
relating to any and all loss ot damage which occurs to the Goods while they ate
located on the Premises.

3. The undersigned acknowledges that it does maintain insurance for all damage or
loss to the Goods and agrees to taintain such insurance in full force and effect.
A copy of the undersigned’s current insurance policy covering the Goods while
on the Premises is enclosed with the within Acknowledgement and Release.

4. This Acknowledgement and Release shall inure to the benefit of Fashion, its
successors, assigns and insurets and shall be binding upon the undersigned and
cach of its heits, executots, administrators, suCcessors and assigns.

Dated this 3&5 day of 1 WAL, 2645 2020

Page 12 of 12
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THIS IS EXHIBIT “E” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

7L

MARK SHEELEY
Commissioner for Taking Affidavits
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Brooks Brothers Canada, Ltd

BBC
BBGI Operating Sales Misc. Cash
Account Receipts
JP Morgan Chase
*9359
BBC Credit Card BBC
P Cash Sales Sales Cash Sales

; : Canada Depositor
Canada Collection Canada Depository Canada Store Depository Accoupnt ¢

Account Account Account Royal Bank of Canada
Royal Bank of Canada JP Morgan Chase Bank JP Morgan Chase Bank *1196
*4212 %1873 *1872 (Inactive)

Canada Operating BBC
Account

Canada Disbursement

Account

Misc. Cash
Royal Bank of Canada L MongaannkChase .
%3420 S Receipts
v
. : . Canada Depositor
OuthIng Ca nadaAchl(s)bL:];sement Outgc)lng Accoupnt Y
. u .
------------- > Payments (Wire, JP Morgan Chase Bank Payments (Wire, Royal Bi';';ggcanada
ACH, Check) *2172 ACH, Check) (inactive)
Funds Flow Type Legend Account Type Legend
> Automatic / Systematic / ZBA Transfers - Operating Concentration - Depository
———» Cash Dominon Transfers - Disbursement [ ______ : Zero Balance Account DACA DACA Agreement
_________________ »  Manual Transfers




198

THIS IS EXHIBIT “F” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

s

MARK SHEELEY
Commissioner for Taking Affidavits
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BROOKS BROTHERS CANADALTD

Balance Sheet
As of July 4, 2020

usD$
UNAUDITED
71412020
ASSETS
CURRENT ASSETS:
Cash $ 90,124.94
Accounts receivable, net 794,582.27
Merchandise inventories 8,086,781.54
Prepaid expenses and other current assets 58,281.39
Total current assets 9,029,770.13
PROPERTY, PLANT & EQUIPMENT - Net 2,774,980.14
OTHER ASSETS 987.94
TOTAL ASSETS $ 11,805,738.21
LIABILITIES AND EQUITY
CURRENT LIABILITIES:
Accounts Payable $ 3,866,429.41
I/C DTF 761,218.33
Accrued expenses and other current liabilities 855,838.69
Total current liabilities 5,483,486.43
DEFERRED LEASE OBLIGATIONS & OTHER
LONG-TERM LIABILITIES 4,539,281.06
EQUITY:
Common stock $.10 par value; 100 shares issued and outstanding 9.28
Additional paid in capital 41,365,596.42
OClI 189,558.91
Currency translation adjustment 4,078,617.62

Accumulated earnings (deficit)

Total equity
TOTAL LIABILITIES AND EQUITY

(43,850,811.52)

1,782,970.71

$

11,805,738.21




BROOKS BROTHERS CANADALTD

Statement of Operations
For the eleven months ended July 4, 2020

UsD$
UNAUDITED
7/4/2020
NET SALES $ 14,362,008.15
COST OF SALES 6,926,251.50
Gross profit 7,435,756.65
STORE SELLING AND DIRECT EXPENSES 10,727,438.15
GENERAL AND ADMINISTRATIVE EXPENSES 387.371.63
Operating loss (3,679,053.13)
INTEREST INCOME 1.935.92

LOSS $ (3,677,117.21)

200
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THIS IS EXHIBIT “G” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

y

MARK SHEELEY
Commissioner for Taking Affidavits
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THIS IS EXHIBIT “H” REFERRED TO IN THE
AFFIDAVIT OF STEPHEN MAROTTA,

SWORN BEFORE ME over videoconference in accordance with
the Administering Oath or Declaration Remotely Regulation, O.
Reg. 431/20, on September 13, 2020, while I was located in the
City of Toronto, in the Province of Ontario, and the affiant was
located in the City of Little Silver, in the State of New Jersey, in
the United States of America,
THIS 13th DAY OF FEBRUARY, 2020.

s

MARK SHEELE/
Commissioner for Taking Affidavits




206
[EXECUTION COPY]

CREDIT AGREEMENT
Dated as of June 28, 2019
among

BROOKS BROTHERS GROUP, INC.,
as the Lead Borrower

For
The Borrowers Named Herein
The Guarantors Named Herein

WELLS FARGO BANK, NATIONAL ASSOCIATION,
as Agent, L/C Issuer and Swing Line Lender,

and
The Other Lenders Party Hereto,

JPMORGAN CHASE BANK, N.A.,
as Syndication Agent, and

WELLS FARGO BANK, NATIONAL ASSOCIATION,
as Sole Lead Arranger and Sole Bookrunner

9192338v16
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CREDIT AGREEMENT
This CREDIT AGREEMENT (“Agreement”) is entered into as of June 28, 2019, among
BROOKS BROTHERS GROUP, INC., a Delaware corporation (the “Lead Borrower”),
the Persons named on Schedule 1.01 hereto (collectively, the “Borrowers™),
the Persons named on Schedule 1.02 hereto (collectively, the “Guarantors”™),

each lender from time to time party hereto (collectively, the “Lenders” and individually, a
“Lender”), and

WELLS FARGO BANK, NATIONAL ASSOCIATION, as Agent, L/C Issuer and Swing Line
Lender;

The Borrowers have requested that the Lenders provide a revolving credit facility and a “first-in-
last-out” term loan facility, and the Lenders have indicated their willingness to lend and the L/C Issuer has
indicated its willingness to issue Letters of Credit, in each case on the terms and conditions set forth herein.

In consideration of the mutual covenants and agreements herein contained, the parties hereto
covenant and agree as follows:

ARTICLE 1
DEFINITIONS AND ACCOUNTING TERMS

1.01 Defined Terms. As used in this Agreement, the following terms shall have the meanings
set forth below:

“ABL License” means, collectively, the irrevocable royalty-free worldwide licenses granted by the
Loan Parties to the Agent pursuant to Section 6.1 of the US Security Agreement and Section 6.1 of the

Canadian Security Agreement.

“ACH” means automated clearing house transfers.

“Accommodation Payment” as defined in Section 10.22(d).

“Account” has the meaning set forth in the UCC or PPSA, as applicable, and also means a right to
payment of a monetary obligation, whether or not earned by performance, (a) for property that has been or
is to be sold, leased, licensed, assigned, or otherwise disposed of, (b) for services rendered or to be rendered,
(c) for a policy of insurance issued or to be issued, (d) for a secondary obligation incurred or to be incurred,
(e) for energy provided or to be provided, (f) for the use or hire of a vessel under a charter or other contract,
(g) arising out of the use of a credit or charge card or information contained on or for use with the card, or
(h) as winnings in a lottery or other game of chance operated or sponsored by a state or Canadian province,
governmental unit of a state or Canadian province, or person licensed or authorized to operate the game by
a state, Canadian province or governmental unit of a state or Canadian province. The term “Account”
includes health-care-insurance receivables other than of a Canadian Guarantor.

“Account Debtor” means any Person obligated on an Account.

“Acquisition” means, with respect to any Person (a) an investment in, or a purchase of, a
Controlling interest in the Equity Interests of any other Person, (b) a purchase or other acquisition of all or
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substantially all of the assets or properties of, another Person or of any business unit, division or line of
business of another Person, (¢) any merger, amalgamation or consolidation of such Person with any other
Person or other transaction or series of transactions resulting in the acquisition of all or substantially all of
the assets, or of any business unit, division or line of business of another Person, or a Controlling interest
in the Equity Interests, of any Person, or (d) any acquisition of any Store locations of any Person, in each
case in any transaction or group of transactions which are part of a common plan.

“Additional Commitment Lender” shall have the meaning provided in Section 2.15.

“Additional Stockholder Subordinated Debt” means Indebtedness of the Lead Borrower (X)
incurred after the Closing Date and owed to one or more holders of the Equity Interests of the Lead
Borrower, who are (or who, on or prior to the date on which such Additional Stockholder Subordinated
Debt is incurred, become, by joinder or otherwise) parties to the Affiliate Subordination Agreement or
another subordination agreement substantially the same as the Affiliate Subordination Agreement as
“Subordinated Creditors” thereunder; provided, that, in the event that such Indebtedness results in Affiliate
Subordinated Debt being provided by more than one holder of the Equity Interests of the Lead Borrower,
such holders may separately agree solely among themselves as to subordination and seniority of their
Indebtedness as long as in all events all such holders are “Subordinated Creditors” under the Affiliate
Subordination Agreement or such other substantially similar subordination agreement, (y) which is
unsecured, and (z) having (i) an interest rate not greater than the Existing Affiliate Subordinated Debt, (ii) a
maturity date no earlier than the Existing Affiliate Subordinated Debt, and (iii) other terms that are (A)
substantially the same as the Existing Affiliate Subordinated Debt or (B) reasonably acceptable to Agent in
its Permitted Discretion; provided, that, such interest rate may in any event be at least equal to the
“Applicable Federal Rate” most recently published by the IRS as of the date of the issuance of such
Indebtedness.

“Administrative Questionnaire” means an Administrative Questionnaire in a form supplied by the
Agent.

“Affiliate” means, with respect to any Person, (i) another Person that directly, or indirectly through
one or more intermediaries, Controls or is Controlled by or is under common Control with the Person
specified (and if that Person is an individual, including any member of the Family Group), (ii) any director,
officer, managing member, partner, trustee, or beneficiary of that Person, (iii) any other Person directly or
indirectly holding 10% or more of any class of the Equity Interests of that Person, and (iv) any other Person
10% or more of any class of whose Equity Interests is held directly or indirectly by that Person.

“Affiliate Subordinated Debt” means the Existing Affiliate Subordinated Debt and any Additional
Stockholder Subordinated Debt.

“Affiliate Subordination Agreement” means the Subordination Agreement dated as of the Closing
Date, among the holders of the Existing Affiliate Subordinated Debt, the Agent and the Loan Parties.

“Agent” means Wells Fargo in its capacity as administrative agent and collateral agent under any
of the Loan Documents, or any successor thereto.

“Agent Parties” shall have the meaning specified in Section 10.02(c).

“Agent’s Office” means the Agent’s address and account as set forth on Schedule 10.02, or such
other address or account as the Agent may from time to time notify the Lead Borrower and the Lenders.
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“Aggregate Commitments” means the sum of all the Aggregate Revolving Commitments of the
Revolving Lenders and the Aggregate FILO Commitments of the FILO Lenders. As of the Closing Date,
the Aggregate Commitments are $315,000,000.

“Aggregate FILO Commitments” means the aggregate amount of the FILO Commitments. As of
the Closing Date, the Aggregate FILO Commitments are $15,000,000.

“Aggregate Loan Cap” means, at any time, the sum of (a) the Revolving Loan Cap (without giving
effect to the FILO Reserve) plus (b) the lesser of (x) the Total FILO Outstandings and (y) the FILO

Borrowing Base at such time.

“Aggregate Revolving Commitments” means the aggregate amount of the Revolving
Commitments. As of the Closing Date, the Aggregate Revolving Commitments are $300,000,000.

“Agreement” means this Credit Agreement.

“Allocable Amount” has the meaning specified in Section 10.22(d).

“Anti-Corruption Laws” means the FCPA, the U.K. Bribery Act of 2010, as amended, the
Corruption of Foreign Public Officials Act (Canada), and all other applicable laws and regulations or
ordinances concerning or relating to bribery, money laundering or corruption in any jurisdiction in which
any Loan Party or any of its Subsidiaries or Affiliates is located or is doing business.

“Anti-Money Laundering Laws” means the applicable laws or regulations in any jurisdiction in
which any Loan Party or any of its Subsidiaries or Affiliates is located or is doing business that relates to
money laundering, any predicate crime to money laundering, or any financial record keeping and reporting
requirements related thereto.

“Applicable Lenders” means the Required Lenders, the Required FILO Lenders, the Required
Revolving Lenders, all affected Lenders, or all Lenders, as the context may require.

“Applicable Margin” means, the percentages set forth in the pricing grid below:

REVOLVING LOANS FILO LOANS LETTERS OF CREDIT
LIBOR RATE | BASE RATE | LIBOR RATE | BASE RATE
LOANS LOANS LOANS LOANS
1.25% 0.25% 2.25% 1.25% 1.25%

“Applicable Percentage” means, as applicable and as the context may require, (a) with respect to
any Revolving Lender at any time, the percentage (carried out to the ninth decimal place) of the Aggregate
Revolving Commitments represented by such Lender’s Revolving Commitment at such time (or, at any
time on or after the Termination Date, the percentage obtained by dividing the aggregate principal balance
of the outstanding Revolving Loans owing to such Revolving Lender by the aggregate principal balance of
the Total Revolving Outstandings), (b) with respect to any FILO Lender at any time, the percentage (carried
out to the ninth decimal place) of the Aggregate FILO Commitments represented by such Lender’s FILO
Commitment at such time (or, at any time on or after funding of the FILO Loans on the Closing Date, the
percentage obtained by dividing the aggregate principal balance of the outstanding FILO Loans owing to
such FILO Lender by the aggregate principal balance of the Total FILO Outstandings), or (c) with respect
to all Lenders at any time, the percentage (carried out to the ninth decimal place) of the Aggregate
Commitments (and, at any time on or after funding of the FILO Loans on the Closing Date, the outstanding

3
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FILO Loans owing to all Lenders) represented by such Lender’s Commitments (and, at any time on or after
funding of the FILO Loans on the Closing Date, the outstanding FILO Loans owing to such Lender) at such
time. If the commitment of each Lender to make Loans and the obligation of the L/C Issuer to make L/C
Credit Extensions have been terminated pursuant to Section 8.02 or if the Aggregate Commitments have
expired, then the Applicable Percentage of each Lender shall be determined based on the Applicable
Percentage of such Lender most recently in effect, giving effect to any subsequent assignments. The initial
Applicable Percentage of each Lender is set forth opposite the name of such Lender on Schedule 2.01 or in
the Assignment and Assumption pursuant to which such Lender becomes a party hereto, as applicable.

“Approved Fund” means any Person (other than a natural person) that is (or will be) engaged in
making, purchasing, holding or otherwise investing in commercial loans and similar extensions of credit in
the ordinary course of its business and that is administered or managed by (a) a Lender, (b) an Affiliate of
a Lender, (c) an entity or an Affiliate of an entity that administers or manages a Lender or (d) the same
investment advisor or an advisor under common control with such Lender, Affiliate or advisor, as
applicable.

“Arranger” means Wells Fargo in its capacities as sole lead arranger and sole book manager.

“Assignee Group” means two or more Eligible Assignees that are Affiliates of one another or two
or more Approved Funds managed by the same investment advisor.

“Assignment and Assumption” means an assignment and assumption entered into by a Lender and
an Eligible Assignee (with the consent of any party whose consent is required by Section 10.06(b)), and
accepted by the Agent, in substantially the form of Exhibit E or any other form approved by the Agent.

“Audited Financial Statements” means the audited consolidated balance sheet of the Lead Borrower
and its Subsidiaries for the Fiscal Year ended August 4, 2018, and the related consolidated statements of
income or operations, Shareholders’ Equity and cash flows for such Fiscal Year of the Lead Borrower and
its Subsidiaries, including the notes thereto.

“Availability Period” means the period from and including the Closing Date to the earliest of (a)
the Maturity Date, (b) the date of termination of the Aggregate Revolving Commitments pursuant to Section
2.06, and (c) the date of termination of the commitment of each Lender to make Loans and of the obligation
of the L/C Issuer to make L/C Credit Extensions pursuant to Section 8.02.

“Bail-In Action” means the exercise of any Write-Down and Conversion Powers by the applicable
EEA Resolution Authority in respect of any liability of an EEA Financial Institution.

“Bail-In Legislation” means, with respect to any EEA Member Country implementing Article 55
of Directive 2014/59/EU of the European Parliament and of the Council of the European Union, the
implementing law for such EEA Member Country from time to time which is described in the EU Bail-In
Legislation Schedule.

“Bank Product Obligations” means any obligation on account of any transaction with a Bank
Product Provider, which arises out of any Bank Product entered into with any Loan Party and any such
Person, as each may be amended from time to time; provided, that, in order for any item described in the
definition of Bank Products to be the basis for “Bank Product Obligations”, (a) if the applicable Bank
Product Provider is Wells Fargo or its Affiliates, then, if reasonably requested by the Agent, the Agent shall
have received a Bank Product Provider Letter Agreement within ten (10) Business Days after the date of
such request, or (b) if the applicable Bank Product Provider is any other Person, the Agent shall have
received a Bank Product Provider Letter Agreement on the Closing Date in the case of any Bank Product

4
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in effect on the Closing Date or within ten (10) Business Days after the date of the provision of the
applicable Bank Product to any Loan Parties or their Subsidiaries, as applicable.

“Bank Product Provider” means the Agent, any Lender or any Affiliate of Agent or any such Lender
(determined at the time the relevant Bank Product Letter Agreement is entered into) that provides any Bank
Products or Cash Management Services to a Loan Party.

“Bank Product Provider Letter Agreement” means a letter agreement, which shall be substantially
in the form of Exhibit K hereto, duly executed by the applicable Bank Product Provider, the applicable
Loan Party, and the Agent.

“Bank Products” means any services or facilities provided to any Loan Party by the Agent or any
of its Affiliates (but excluding Cash Management Services) including, without limitation, on account of (a)
Swap Contracts, (b) merchant services constituting a line of credit, (¢) leasing, (d) Factored Receivables,
(e) supply chain finance services including, without limitation, trade payable services and supplier accounts
receivable purchases, (f) print services, and (g) commercial equipment financing and leasing, including
vendor finance and chattel paper purchases and syndication.

“Bank Products Reserves” means, as of any date of determination, those Reserves that Agent deems
necessary or appropriate to establish in respect of Bank Products then provided or outstanding (based upon
the applicable Bank Product Provider’s determination of the liabilities and obligations of each Loan Party
and its Subsidiaries in respect of Bank Product Obligations owing to it and subject, as applicable, to the
terms of the Bank Product Provider Letter Agreement).

“Base Rate” means, for any day, a fluctuating rate per annum equal to the highest of (a) the Federal
Funds Rate plus 0.50%, (b) the LIBOR Rate (which rate shall be calculated based upon an Interest Period
of one month and shall be determined on a daily basis), plus one percentage point, and (¢) the rate of interest
announced, from time to time, within Wells Fargo at its principal office in San Francisco as its “prime rate”,
with the understanding that the “prime rate” is one of Wells Fargo’s base rates (not necessarily the lowest
of such rates) and serves as the basis upon which effective rates of interest are calculated for those loans
making reference thereto and is evidenced by the recording thereof after its announcement in such internal
publications as Wells Fargo may designate (and, if any such announced rate is below zero, then the rate
determined pursuant to this clause (c) shall be deemed to be zero).

“Base Rate Loan” means a Loan that bears interest based on the Base Rate.
“BB Canada” means Brooks Brothers Canada Ltd., an Ontario corporation.

“BB Far East” means Brooks Brothers Far East Limited, an entity organized under the laws of
Hong Kong, and a wholly-owned Subsidiary of the Lead Borrower.

“BB Far East Inventory Agreement” means the Master Sale of Goods Agreement between the Lead
Borrower and BB Far East effective as of August 2, 2014 and any substantially similar agreement between

any Loan Party and BB Far East that may be entered into from time to time.

“Beneficial Ownership Certification” means a certification regarding beneficial ownership required
by the Beneficial Ownership Regulation.

“Beneficial Ownership Regulation” means 31 C.F.R. § 1010.230.
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“Benefit Plan” means any of (a) an “employee benefit plan” (as defined in ERISA) that is subject
to Title I of ERISA, (b) a “plan” as defined in Section 4975 of the Code or (c) any Person whose assets
include (for purposes of ERISA Section 3(42) or otherwise for purposes of Title I of ERISA or Section
4975 of the Code) the assets of any such “employee benefit plan” or “plan”.

“Blocked Account” has the meaning provided in Section 6.13(a)(ii).

“Blocked Account Agreement” means with respect to an account established by a Loan Party, an
agreement, in form and substance satisfactory to the Agent, establishing control of such account by the
Agent pursuant to Section 9-104 of the UCC or other applicable section of the UCC or pursuant to the
PPSA, if applicable, and better evidencing Agent’s Lien on such account, and whereby the bank
maintaining such account agrees, upon the occurrence and during the continuance of a Cash Dominion
Event, to comply only with the instructions originated by the Agent without the further consent of any Loan
Party.

“Blocked Account Bank” means each bank with whom deposit accounts are maintained and with
whom a Blocked Account Agreement has been, or is required to be, executed in accordance with the terms
hereof.

“Borrower Materials” has the meaning specified in Section 6.01.

“Borrowers” has the meaning specified in the introductory paragraph hereto. As of the Closing
Date, the Borrowers are the Lead Borrower, RBA Wholesale, LLC, and Golden Fleece Manufacturing
Group, LLC.

“Borrowing” means, as applicable and as the context may require, (a) Revolving Loans of the same
Type, made, converted or continued on the same date and, in the case of LIBOR Rate Loans, as to which a
single Interest Period is in effect, (b) FILO Loans of the same Type, made, converted or continued on the
same date and, in the case of LIBOR Rate Loans, as to which a single Interest Period is in effect, (c) a
Swing Line Loan, and/or (d) a Protective Advance.

“Borrowing Base Certificate” means a certificate, signed and certified as accurate and complete by
a Financial Officer of the Lead Borrower, in substantially the form of Exhibit F (with such changes thereto
as may be required by the Agent in its Permitted Discretion from time to time to reflect the components of
and reserves against the Revolving Borrowing Base and FILO Borrowing Base as provided for hereunder)
or another form that is acceptable to the Agent in its Permitted Discretion.

“Borrowing Base Reporting Date” means the last day of each Fiscal Month of the Lead Borrower;
provided, that, during any Enhanced Reporting Period, each Saturday shall also be a Borrowing Base
Reporting Date.

“Burdensome Restrictions” means any consensual encumbrance or restriction of the type described

in Sections 7.10(a) or (b).

“Business Day” means any day other than a Saturday, Sunday or other day on which commercial
banks are authorized to close under the Laws of, or are in fact closed in, the state where the Agent’s Office
is located and, if such day relates to any LIBOR Rate Loan, means any such day on which dealings in Dollar
deposits are conducted by and between banks in the London interbank market.

“CAD” or “Canadian Dollars” or “Cdn$” means the lawful currency of Canada.
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“Canadian Benefit Plans” means any plan, fund, program, or policy, whether oral or written, formal
or informal, funded or unfunded, insured or uninsured, providing employee benefits, including medical,
hospital care, dental, sickness, accident, disability, life insurance, pension, supplemental pension, bonus,
profit sharing, severance, deferred compensation, stock compensation, retirement or savings benefits, under
which any Loan Party or any Subsidiary of any Loan Party has any liability with respect to any Canadian
employee or former Canadian employee, but excluding any Canadian Pension Plans.

“Canadian Concentration Account” has the meaning provided in Section 6.13(d).
“Canadian Defined Benefit Plan” has the meaning assigned to such term in Section 5.10.

“Canadian Domestic Subsidiary” means a Subsidiary of the Lead Borrower organized under the
federal laws of Canada or a jurisdiction located in Canada.

“Canadian Guarantee” means that certain Canadian Guarantee dated as of the Closing Date, among
BB Canada, the other Canadian Guarantors from time to time party thereto and the Agent.

“Canadian Guarantor” means BB Canada and each other Canadian Domestic Subsidiary who has
from time to time guaranteed the Obligations. As of the Closing Date the Canadian Guarantor is BB
Canada.

“Canadian Hypothec” means, individually and collectively as the context may require, any deed of
hypothec entered into by any Canadian Guarantor pursuant to the terms of this Agreement, or any other
Loan Document.

“Canadian Pension Plans” means each “registered pension plan”, as such term is defined in
subsection 248(1) of the ITA that is sponsored, administered or contributed to by BB Canada or any other
Loan Party or any Subsidiary of any Loan Party for its Canadian employees or former Canadian employees,
but does not include the Canada Pension Plan or the Quebec Pension Plan as maintained by the Government
of Canada or the Province of Quebec, respectively.

“Canadian Security Agreement” means that certain Canadian Security Agreement, dated as of the
Closing Date, among BB Canada, the other Canadian Guarantors from time to time party thereto and the
Agent.

“Capital Expenditures” means, with respect to any Person for any period, (a) all expenditures made
(whether made in the form of cash or other property) or costs incurred for the acquisition or improvement
of fixed or capital assets of such Person (excluding normal replacements and maintenance which are
properly charged to current operations), in each case that are (or should be) set forth as capital expenditures
in a Consolidated statement of cash flows of such Person for such period, in each case prepared in
accordance with GAAP, and (b) Capital Lease Obligations incurred by a Person during such period.

“Capital Lease Obligations” means, with respect to any Person for any period, the obligations of
such Person to pay rent or other amounts under any lease of (or other arrangement conveying the right to
use) real or personal property, or a combination thereof, which obligations are required to be classified and
accounted for as liabilities on a balance sheet of such Person under GAAP and the amount of which
obligations shall be the capitalized amount thereof determined in accordance with GAAP.

“Cash Collateral Account” means a non-interest bearing account established by one or more of the
Loan Parties with Wells Fargo, and in the name of, the Agent (or as the Agent shall otherwise direct) and
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under the sole and exclusive dominion and control of the Agent, in which deposits are required to be made
in accordance with Section 2.03(k) or 8.02(a)(iii).

“Cash Collateralize” has the meaning specified in Section 2.03(k). Derivatives of such term have
corresponding meanings.

“Cash Dominion Event” means either (i) the occurrence and continuance of any Event of Default,
or (ii) the failure of the Borrowers to maintain Excess Availability of the greater of at least (a) $25,000,000
for four (4) consecutive Business Days, or (b) 12.50% of the Aggregate Loan Cap. For purposes of this
Agreement, the occurrence of a Cash Dominion Event shall be deemed continuing at the Agent’s option (i)
so long as such Event of Default has not been waived, and/or (ii) if the Cash Dominion Event arises as a
result of the Borrowers’ failure to achieve Excess Availability as required hereunder, until Excess
Availability has exceeded the greater of (x) 12.50% of the Aggregate Loan Cap or (y) $25,000,000 for sixty
(60) consecutive calendar days, in which case a Cash Dominion Event shall no longer be deemed to be
continuing for purposes of this Agreement; provided, that, a Cash Dominion Event shall be deemed
continuing (even if an Event of Default is no longer continuing and/or Excess Availability exceeds the
required amount for sixty (60) consecutive calendar days) at all times after a Cash Dominion Event has
occurred and been discontinued on four (4) occasion(s) after the Closing Date. The termination of a Cash
Dominion Event as provided herein shall in no way limit, waive or delay the occurrence of a subsequent
Cash Dominion Event in the event that the conditions set forth in this definition again arise.

“Cash Equivalents” means:

(a) marketable direct obligations issued or unconditionally guaranteed by the United
States Government or the Canadian Government, or issued by an agency thereof and backed by the
full faith and credit of the United States Government or the Canadian Government, as the case may
be, in each case maturing within one year after the date of acquisition thereof;

(b) commercial paper maturing no more than nine months after the date of creation
thereof and, at the time of acquisition, having the highest rating obtainable from either S&P or
Moody’s (or, if at any time neither S&P nor Moody’s shall be rating such obligations, then the
highest rating from such other nationally recognized rating services acceptable to the Agent);

(© certificates of deposit, guaranteed investment certificates or bankers acceptances
denominated in Dollars or Canadian Dollars and maturing within one hundred eighty (180) days
after the date of acquisition thereof issued by any Lender or any other commercial bank organized
under the laws of the United States of America or any state thereof or the District of Columbia or
the laws of Canada or any province thereof, in each case having combined capital and surplus of
not less than $500,000,000;

(d) fully collateralized repurchase agreements with a term of not more than 30 days
for securities described in clause (a) above of the Agent, any Lender or any other commercial bank
organized under the laws of the United States of America or any state thereof or the District of
Columbia or the laws of Canada or any province thereof, in each case having combined capital and
surplus of not less than $500,000,000; and

(e) money market funds that (i) comply with the criteria set forth in Securities and

Exchange Commission Rule 2a-7 under the Investment Company Act of 1940, (ii) are rated AAA
by S&P and Aaa by Moody’s and (iii) have portfolio assets of at least $5,000,000,000.
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“Cash Management Reserves” means such reserves as the Agent, from time to time, determines in
its discretion as being appropriate to reflect the reasonably anticipated liabilities and obligations of the Loan
Parties with respect to Cash Management Services then provided or outstanding.

“Cash Management Services” means any cash management services or facilities, including,
without limitation: (a) ACH transactions, (b) controlled disbursement services, treasury, depository,
overdraft, and electronic funds transfer services, (c) credit or debit cards, (d) any services related to the
acceptance and/or processing of payment cards or devices, and (e) purchase cards, in each case, provided
to any Loan Party by the Agent or any of its Affiliates, including without limitation, Wells Fargo Merchant
Services, L.L.C., or any Lender and its Affiliates.

“CFC” means a controlled foreign corporation (as that term is defined in the Code) in which any
Loan Party is a “United States shareholder” within the meaning of Section 951(b) of the Code.

“Change in Law” means the occurrence, after the date of this Agreement, of any of the following:
(a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change in any law, rule,
regulation or treaty or in the administration, interpretation or application thereof by any Governmental
Authority or (¢) the making or issuance of any request, guideline or directive (whether or not having the
force of law) by any Governmental Authority; provided, that, notwithstanding anything herein to the
contrary, (x) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules,
guidelines or directives thereunder or issued in connection therewith and (y) all requests, rules, guidelines
or directives promulgated by the Bank for International Settlements, the Basel Committee on Banking
Supervision (or any successor or similar authority) or the United States or foreign regulatory authorities, in
each case pursuant to Basel III, shall in each case be deemed to be a “Change in Law”, regardless of the
date enacted, adopted or issued.

“Change in Control” means (a) the Ownership Group shall cease to own, free and clear of all Liens
or other encumbrances, at least 66 2/3% of the outstanding voting Equity Interests of the Lead Borrower
on a fully diluted basis; (b) occupation of a majority of the seats (other than vacant seats) on the board of
directors of the Lead Borrower by Persons who were neither (i) nominated by the board of directors of the
Lead Borrower nor (ii) appointed by directors so nominated; (c) the acquisition of direct or indirect Control
of the Lead Borrower by any Person or group other than the Ownership Group; or (d) the Lead Borrower
shall cease to own, directly or indirectly, free and clear of all Liens or other encumbrances, 100% of the
outstanding voting Equity Interests of the other Loan Parties on a fully diluted basis, other than Deconic
following the consummation of the Deconic Disposition.

“Closing Date” means June 28, 2019.

“Code” means the Internal Revenue Code of 1986, and the regulations promulgated thereunder, as
amended and in effect.

“Collateral” means (a) all Accounts (including Credit Card Accounts Receivable); (b) all Inventory;
(c) cash, money and Cash Equivalents; (d) all (x) bank accounts and deposit accounts (including all DDAs)
and lockboxes and all money, cash, checks, other negotiable instruments, funds and other evidences of
payments held therein, (y) Securities Accounts, security entitlements and securities credited to such
Securities Accounts and (z) commodity accounts and commodity contracts credited thereto, and, in each
case, all cash, money, cash equivalents, checks and other property held therein or credited thereto (other
than, in each case, any Specified Excluded Account); (e) all documents, instruments (including promissory
notes), rights under contracts, chattel paper (including tangible chattel paper and electronic chattel paper)
and commercial tort claims evidencing or governing any of the foregoing; (f) all supporting obligations and
rights under letters-of-credit relating to the foregoing; (g) all books and records relating to the foregoing
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(including all books, databases, customer lists, engineer drawings, and records, whether tangible or
electronic, which contain any information relating to any of the items referred to the foregoing); and (h) all
collateral security and guarantees with respect to, and all products and proceeds of, any of the foregoing
(including, without limitation, all cash, money, cash equivalents, insurance proceeds (including specifically
all business interruption insurance proceeds), intangibles, instruments, securities, and financial assets).
Notwithstanding the foregoing, Collateral shall not include, for the avoidance of any doubt, (i) proceeds
from the issuance and sale of Equity Interests by the Lead Borrower to the extent such proceeds are cash
and Cash Equivalents held in a Segregated Equity Proceeds Account or (ii) proceeds from the sale of assets
of any Loan Party that do not constitute Accounts, Credit Card Accounts Receivable, Inventory or other
Collateral to the extent such proceeds are cash and Cash Equivalents held in a Segregated Non-Collateral
Proceeds Account.

“Collateral Access Agreement” means an agreement reasonably satisfactory in form and substance
to the Agent executed by (a) a bailee or other Person in possession of Collateral, or (b) any landlord (or
mortgagee) of Real Estate leased or owned by any Loan Party, pursuant to which, in each case, such Person
(i) acknowledges the Agent’s Lien on the Collateral, (ii) releases or subordinates such Person’s Liens in the
Collateral held by such Person or located on such Real Estate, (iii) provides the Agent with access to the
Collateral held by such bailee or other Person or located in or on such Real Estate, (iv) as to any landlord
or mortgagee, provides the Agent with a reasonable time to sell and dispose of the Collateral from such
Real Estate, and (v) makes such other agreements with the Agent as the Agent may reasonably require.

“Commercial Letter of Credit” means any Letter of Credit issued for the purpose of providing the
primary payment mechanism in connection with the purchase of any materials, goods or services by a Loan
Party in the ordinary course of business of such Loan Party.

“Commercial Letter of Credit Agreement” means the Commercial Letter of Credit Agreement
relating to the issuance of a Commercial Letter of Credit in the form from time to time in use by the L/C
Issuer.

“Commitment” means, as applicable and as the context may require, (a) a FILO Commitment
and/or a Revolving Commitment, or (b) the Aggregate FILO Commitments and/or the Aggregate Revolving
Commitments.

“Commitment Fee Percentage” means 0.20% per annum:

“Commitment Increase” has the meaning specified in Section 2.15(b)(1).

“Commodity Exchange Act” means the Commodity Exchange Act (7 U.S.C. § 1 et seq.), as
amended from time to time, and any successor statute.

“Compliance Certificate” means a certificate substantially in the form of Exhibit D.
“Concentration Account” has the meaning provided in Section 6.13(d).

“Consent” means actual consent given by a Lender from whom such consent is sought; or the
passage of seven (7) Business Days from receipt of written notice to a Lender from the Agent of a proposed
course of action to be followed by the Agent without such Lender’s giving the Agent written notice of that
Lender’s objection to such course of action.

“Consolidated” means, when used to modify a financial term, test, statement, or report of a Person,
the application or preparation of such term, test, statement or report (as applicable) based upon the
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consolidation, in accordance with GAAP, of the financial condition or operating results of such Person and

its Subsidiaries.

“Consolidated EBITDA” means, for any period, for the Lead Borrower and its Subsidiaries on a
Consolidated basis, Consolidated Net Income for such period, plus

(a) without duplication and to the extent deducted (and (x) not previously added back

with respect to expense items, and (y) not previously subtracted with respect to income items) in
determining such Consolidated Net Income, the sum of

9192338v16

(1) Consolidated Interest Charges, net of interest income,

(i1) Consolidated income tax expense for such period (including any tax
benefit for such period),

(ii1) all amounts attributable to depreciation and amortization for such period,

(iv) any (A) other non-cash charges (other than the write-down or write-off of
current assets, any additions to bad debt reserve or bad debt expense or any accruals for
estimated sales discounts, returns or allowances) for such period (B) non-cash
compensation charge or expense arising from any grant of stock, stock options or other
equity based awards and any non-cash deemed finance charges in respect of any pension
liabilities and (C) income (loss) attributable to deferred compensation plans or trusts,

v) any losses for such period attributable to early extinguishment of
Indebtedness or obligations under any Swap Contract,

(vi) any costs, fees, losses and expenses paid in connection with, and other
unusual or non-recurring charges (or losses) relating to, the Transactions in each case, paid,

(vi))  (A) any cash portion of net after-tax extraordinary, unusual or
nonrecurring losses, costs, charges or expenses (including, without limitation,
restructuring, business optimization costs, charges or reserves outside the ordinary course
of business and costs and expenses related to Permitted Acquisitions), and (B) write-down
or write-off of current assets, any additions to bad debt reserve or bad debt expense or any
accruals for estimated sales discounts, returns or allowances, provided, that, the aggregate
amount added back pursuant to this clause (vii) may not exceed 10% of Consolidated
EBITDA for such period (prior to giving effect to any increase pursuant to this clause
(a)(vii)), and minus

(b) without duplication:

(1) to the extent not deducted in determining such Consolidated Net Income,
all cash payments made during such period on account of non-cash charges that were or
would have been added to Consolidated Net Income pursuant to clauses (a)(iv), (a)(v), or
(a)(vii)(B) above in such period or in a previous period, and

(i1) to the extent included in determining such Consolidated Net Income, (A)

any extraordinary gains and all non-cash items of income (other than normal accruals in
the ordinary course of business) for such period and (B) any gains for such period
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attributable to early extinguishment of Indebtedness or obligations under any Swap
Contract;

all determined on a Consolidated basis in accordance with GAAP; provided, that, Consolidated EBITDA
shall be calculated so as to exclude the effect of (x) any gain or loss that represents after-tax gains or losses
attributable to any sale, transfer or other disposition of assets by the Lead Borrower or any Subsidiary, other
than dispositions in the ordinary course of business, and (y) purchase accounting adjustments related to any
Permitted Acquisition, which adjustments are made within the applicable measurement period and within
one year of the effective date of the consummation of such Permitted Acquisition, to the extent such
adjustments are not taken into account in the calculation of Consolidated Net Income.

“Consolidated Fixed Charge Coverage Ratio” means, for any period, the ratio of (a) (i)
Consolidated EBITDA for such period minus (ii) Capital Expenditures for such period (except to the extent
financed with long-term Indebtedness (other than Revolving Loans or FILO Loans)), to (b) Consolidated
Fixed Charges for such period.

“Consolidated Fixed Charges” means, for any period, the sum, without duplication, of (a)
Consolidated Interest Charges paid in cash during such period, (b) scheduled principal payments on
Indebtedness for borrowed money (including scheduled payments of Capital Lease Obligations) during
such period, (c) expense for taxes paid in cash during such period, (d) Restricted Payments paid in cash
during such period, and (e) Permitted Debt Prepayments made during such period.

“Consolidated Interest Charges” means, for any period, total interest expense (including that
attributable to Capital Lease Obligations and Synthetic Lease Obligations) of the Lead Borrower and its
Subsidiaries for such period with respect to all outstanding Indebtedness of the Lead Borrower and its
Subsidiaries (including all commissions, discounts and other fees and charges owed with respect to letters
of credit and bankers’ acceptances and net costs under Swap Contracts in respect of interest rates to the
extent such net costs are allocable to such period in accordance with GAAP), calculated on a Consolidated
basis in accordance with GAAP.

“Consolidated Leverage Ratio” means, as of any date, the ratio of (a) Total Indebtedness as of such
date to (b) Consolidated EBITDA for the Measurement Period of the Lead Borrower most recently ended
on or prior to such date.

“Consolidated Net Income” means, for any period, the net income or loss of the Lead Borrower
and its Subsidiaries for such period determined on a Consolidated basis in accordance with GAAP without
deduction for the net income (or loss) attributable to non-controlling interests in less than wholly-owned
Subsidiaries; provided, that, there shall be excluded (a) the income of any Person (other than the Lead
Borrower) that is not a Subsidiary except to the extent of the amount of cash dividends or similar cash
distributions actually paid by such Person to the Lead Borrower or, subject to clause (b) below, any of the
Subsidiaries during such period, and (b) the income of, and any amounts referred to in clause (a) above paid
to, any Subsidiary (other than a Loan Party) to the extent that, on the date of determination, the declaration
or payment of cash dividends or similar cash distributions by such Subsidiary is restricted by operation of
the terms of its organizational documents or any agreement, instrument, judgment, decree, statute, rule or
regulation applicable to such Subsidiary.

“Cost” means the lower of cost or market value of Inventory, based upon the Borrowers’ or BB
Canada’s (as applicable) accounting practices, known to the Agent, which practices are in effect on the
Closing Date as such calculated cost is determined from invoices received by the Borrowers and BB
Canada, the Borrowers’ and BB Canada’s purchase journals or the Borrowers’ and BB Canada’s stock
ledger.
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“Credit Card Accounts Receivables” means any Accounts (including, Payment Intangibles) due to
any Borrower or BB Canada from a Credit Card Issuer or a Credit Card Processor resulting from charges
by a customer of the Borrowers or BB Canada on credit or debit cards issued, including private label credit
cards of the Lead Borrower or BB Canada issued under non-recourse arrangements substantially similar to
those in effect on the Closing Date by such Credit Card Issuer in connection with the sale of goods by the
Borrowers and BB Canada, or services provided by the Borrowers and BB Canada, in each case in the
ordinary course of their business.

“Credit Card Agreement” means any agreement between the Lead Borrower, on the one hand, and
a Credit Card Issuer or a Credit Card Processor (including any Credit Card Processor that processes
purchases of Inventory from the Borrowers or BB Canada through debit cards or credit cards), on the other
hand.

“Credit Card Issuer” shall mean any person (other than a Borrower or other Loan Party) who issues
or whose members issue credit cards, including, without limitation, MasterCard or VISA bank credit or
debit cards or other bank credit or debit cards issued through MasterCard International, Inc., Visa, U.S.A.,
Inc. or Visa International and American Express, Discover, Diners Club, Carte Blanche, PayPal, Synchrony
Bank, and other non-bank credit or debit cards, including, without limitation, credit or debit cards issued
by or through American Express Travel Related Services Company, Inc., and Novus Services, Inc. and
other issuers approved by the Agent.

“Credit Card Notifications” means each credit card notification, substantially in the form attached
hereto as Exhibit G or otherwise in form and substance reasonably satisfactory to the Agent, executed and
delivered by a Borrower or BB Canada, as applicable, to Credit Card Issuers or Credit Card Processors that
are party to any Credit Card Agreement.

“Credit Card Processor” shall mean any servicing or processing agent or any factor or financial
intermediary who facilitates, services, processes or manages the credit authorization, billing transfer and/or
payment procedures with respect to any Borrower’s sales transactions involving credit card or debit card
purchases by customers using credit cards or debit cards issued by any Credit Card Issuer.

“Credit Extensions” mean each of the following: (a) a Borrowing and (b) an L/C Credit Extension.

“Credit Party” or “Credit Parties” means (a) individually, (i) each Lender and its Affiliates, (ii) the
Agent, (iii) each L/C Issuer, (iv) the Arranger, (v) each beneficiary of each indemnification obligation
undertaken by any Loan Party under any Loan Document, (vi) any other Person to whom Obligations under
this Agreement and other Loan Documents are owing, and (vii) the successors and assigns of each of the
foregoing, and (b) collectively, all of the foregoing.

“Credit Party Expenses” means, without limitation, (a) (i) the reasonable and documented out-of-
pocket costs and expenses incurred by the Agent and its Affiliates in connection with the administration,
syndication and amending of this Agreement and the other Loan Documents (including without limitation,
reasonable and documented fees, charges and disbursements of legal counsel of Agent, limited to one single
firm of primary counsel and one local counsel in each relevant jurisdiction), (ii) the reasonable and
documented out-of-pocket expenses incurred by the L/C Issuer in connection with the issuance,
amendment, renewal or extension of any Letter of Credit or any demand for payment thereunder, and (iii)
the reasonable and documented out-of-pocket expenses incurred by the Agent, the L/C Issuer, and the
Lenders in connection with the enforcement, collection and protection of rights of the Agent, the L/C Issuer,
and the Credit Parties (including all such out-of-pocket expenses incurred during any workout, restructuring
or related negotiations; and including without limitation, reasonable and documented fees, charges and
disbursements of legal counsel of such Persons, limited to one single firm of primary counsel for all such
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Persons and one local counsel in each relevant jurisdiction for all such Persons; provided, that, solely in the
event of any actual or perceived conflict of interest arising among such Agent, L/C Issuer, and/or Lenders
during or in connection with the enforcement, collection and protection of the Agent’s, L/C Issuer’s and/or
Credit Parties’ rights under the Loan Documents, one additional counsel of each such Person and, if
applicable, one additional local counsel of each such Person in each relevant jurisdiction, shall qualify as
Credit Party Expenses hereunder), (b) charges and expenses in connection with any filings and searches in
connection therewith, (c) taxes in connection with any recordings and registrations, and (d) charges and
expenses in connection with appraisals and field examinations.

“Customs Broker/Carrier Agreement” means an agreement among a Borrower or BB Canada, a
customs broker, freight forwarder, consolidator or carrier, and the Agent, in which the customs broker,
freight forwarder, consolidator or carrier acknowledges that it has control over and holds the documents
evidencing ownership of the subject Inventory for the benefit of the Agent and agrees, upon notice from
the Agent, to hold and dispose of the subject Inventory solely as directed by the Agent, in form and
substance reasonably satisfactory to the Agent (it being acknowledged and agreed that (a) (x) the forms of
the In Transit Inventory Agreements entered into with Emo Trans and BOC International pursuant to the
Existing Credit Agreement are reasonably satisfactory to the Agent and (y) solely with respect to Expeditors
International of Washington, Inc. and its Affiliates, the form of the Inventory Agreement entered into with
Expeditors International of Washington, Inc. pursuant to the Existing Credit Agreement is reasonably
satisfactory to the Agent, and (b) certain customs brokers, freight forwarders, consolidators and carriers
may propose agreements, in which case the Agent and the Loan Parties agree to negotiate such agreements
in good faith (giving due regard to the arrangements under the other Customs Broker/Carrier Agreements
then in effect).

“DDA” means each checking, savings or other demand deposit account maintained by any of the
Loan Parties. All funds in each DDA shall be conclusively presumed to be Collateral and proceeds of
Collateral and the Agent and the Lenders shall have no duty to inquire as to the source of the amounts on
deposit in any DDA.

“Deconic” means Deconic Group, LLC, a Delaware limited liability company.

“Deconic Disposition” means (a) the sale or other disposition of all or substantially all of the assets
of Deconic and/or (b) the sale or other disposition (including by way of merger, amalgamation or
consolidation) of all of the Equity Interests of Deconic.

“Debtor Relief Laws” means the Bankruptcy Code of the United States, the Bankruptcy and
Insolvency Act (Canada), the Companies’ Creditors Arrangement Act (Canada) and all other liquidation,
conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, rearrangement,
arrangement, receivership, insolvency, reorganization, or similar debtor relief Laws (including corporate
Laws) of the United States, Canada or other applicable jurisdictions from time to time in effect and affecting
the rights of creditors generally.

“Default” means any event or condition that constitutes an Event of Default or that, with the giving
of any notice, the passage of time, or both, would be an Event of Default.

“Default Rate” means (a) when used with respect to Obligations other than Letter of Credit Fees,
an interest rate equal to (i) the Base Rate plus (ii) the Applicable Margin, if any, applicable to Base Rate
Loans, plus (iii) 2% per annum; provided, however, that with respect to a LIBOR Rate Loan, the Default
Rate shall be an interest rate equal to the interest rate (including any Applicable Margin) otherwise
applicable to such Loan plus 2% per annum, and (b) when used with respect to Letter of Credit Fees, a rate
equal to the Applicable Margin for Letters of Credit plus 2% per annum.
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“Defaulting Lender” means any Lender that (a) has failed to (i) fund all or any portion of its Loans
within two (2) Business Days of the date such Loans were required to be funded hereunder, or (ii) pay to
Agent, L/C Issuer, or any other Lender any other amount required to be paid by it hereunder (including in
respect of its participation in Letters of Credit) within two (2) Business Days of the date when due, (b) has
notified any Borrower, Agent or L/C Issuer in writing that it does not intend to comply with its funding
obligations hereunder, or has made a public statement to that effect, (c) has failed, within three (3) Business
Days after written request by Agent or Lead Borrower, to confirm in writing to Agent and Lead Borrower
that it will comply with its prospective funding obligations hereunder (provided, that, such Lender shall
cease to be a Defaulting Lender pursuant to this clause (c) upon receipt of such written confirmation by
Agent and Lead Borrower), or (d) has, or has a direct or indirect parent company that has, (i) become the
subject of any proceeding under any Debtor Relief Laws, (ii) had appointed for it a receiver, custodian,
conservator, trustee, administrator, assignee for the benefit of creditors or similar Person charged with
reorganization or liquidation of its business or assets, including the Federal Deposit Insurance Corporation
or any other state or federal regulatory authority acting in such a capacity, or (iii) become the subject of a
Bail-in Action; provided, that, a Lender shall not be a Defaulting Lender solely by virtue of the ownership
or acquisition of any equity interest in that Lender or any direct or indirect parent company thereof by a
Governmental Authority so long as such ownership interest does not result in or provide such Lender with
immunity from the jurisdiction of courts within the United States or from the enforcement of judgments or
writs of attachment on its assets or permit such Lender (or such Governmental Authority) to reject,
repudiate, disavow or disaffirm any contracts or agreements made with such Lender. Any determination
by Agent that a Lender is a Defaulting Lender under any one or more of clauses (a) through (d) above shall
be conclusive and binding absent manifest error, and such Lender shall be deemed to be a Defaulting Lender
upon delivery of written notice of such determination to Lead Borrower, L/C Issuer, and each Lender.

“Defaulting Lender Rate” means (a) for the first three (3) days from and after the date the relevant
payment is due, the Base Rate, and (b) thereafter, the interest rate then applicable to Loans that are Base
Rate Loans (inclusive of the Applicable Margin applicable thereto).

“Disclosed Matters” means the actions, suits and proceedings and the environmental matters
disclosed in Schedule 5.06.

“Disposition” or “Dispose” means the sale, transfer, license, lease or other disposition (including
any sale and leaseback transaction and any sale, transfer, license or other disposition of (whether in one
transaction or in a series of transactions) of any property (including, without limitation, any Equity Interests
other than Equity Interests of the Lead Borrower) by any Person (or the granting of any option or other
right to do any of the foregoing), including any sale, assignment, transfer or other disposal, with or without
recourse, of any notes or Accounts or any rights and claims associated therewith.

“Disqualified Stock™ means any Equity Interests which, by its terms (or by the terms of any security
into which it is convertible or for which it is exchangeable), or upon the happening of any event, (a) matures
(excluding any maturity as the result of an optional redemption by the issuer thereof) or is mandatorily
redeemable, pursuant to a sinking fund obligation or otherwise, or is redeemable at the option of the holder
thereof, in whole or in part, or requires the payment of any cash dividend or any other scheduled payment
constituting a return of capital, in each case at any time on or prior to the first anniversary of the Maturity
Date, or (b) is convertible into or exchangeable (unless at the sole option of the issuer thereof) for (i) cash,
(i1) debt securities or (iii) any Equity Interests referred to in (a) above, in each case at any time prior to the
first anniversary of the Maturity Date. Notwithstanding the foregoing, any Equity Interests that would
constitute Disqualified Stock solely because holders of the Equity Interests have the right to require the
issuer of such Equity Interests to repurchase such Equity Interests upon the occurrence of a change of
control or an asset sale will not constitute Disqualified Stock if the terms of such Equity Interests provide
that the issuer may not repurchase or redeem any such Equity Interests pursuant to such provisions unless
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such repurchase or redemption is permitted under the terms of this Agreement. The amount of Disqualified
Stock deemed to be outstanding at any time for purposes of this Agreement will be the maximum amount
that the Lead Borrower and its Subsidiaries may become obligated to pay upon maturity of, or pursuant to
any mandatory redemption provisions of, such Disqualified Stock or portion thereof, plus accrued
dividends.

“Document” means “document” as defined in the UCC, or “document of title” as defined in the
PPSA, as applicable.

“Dollar Equivalent Amount” means (a) with regard to any Obligation or calculation denominated
in Dollars, the amount thereof and (b) with respect to any Obligation or calculation denominated in any
other currency, the Equivalent Amount of any applicable calculation where Dollars are the "first currency”
in such calculation.

“Dollars” and “$” mean lawful money of the United States.

“Domestic Subsidiary” means any Subsidiary that is organized under the laws of the United States
of America, any State thereof or the District of Columbia (excluding, for the avoidance of doubt, any
Subsidiary organized under the laws of Puerto Rico or any other territory).

“Drawing Document” means any Letter of Credit or other document presented for purposes of
drawing under any Letter of Credit, including by electronic transmission such as SWIFT, electronic mail,
facsimile or computer generated communication.

“EEA Financial Institution” means (a) any credit institution or investment firm established in any
EEA Member Country which is subject to the supervision of an EEA Resolution Authority, (b) any entity
established in an EEA Member Country which is a parent of an institution described in clause (a) of this
definition, or (c) any financial institution established in an EEA Member Country which is a subsidiary of
an institution described in clauses (a) or (b) of this definition and is subject to consolidated supervision with
1ts parent.

“EEA Member Country” means any of the member states of the European Union, Iceland,
Liechtenstein, and Norway.

“EEA Resolution Authority” means any public administrative authority or any person entrusted
with public administrative authority of any EEA Member Country (including any delegee) having
responsibility for the resolution of any EEA Financial Institution.

“Early Termination Fee” means, collectively as and to the extent applicable, the FILO Early
Termination Fee and/or the Revolving Early Termination Fee, as applicable.

“Eligible Accounts” means, at any time, the Dollar Equivalent Amount of each Account (other than
Credit Card Accounts Receivables) of the Borrowers or BB Canada that satisfies the following criteria at
the time of creation and continues to meet the same at the time of such determination: such Account (i) has
been earned by performance and represents the bona fide amounts due to a Borrower or BB Canada and in
each case is originated in the ordinary course of business of such Borrower or BB Canada, as applicable,
and (ii) in each case is not ineligible for inclusion in the calculation of the Revolving Borrowing Base and
the FILO Borrowing Base pursuant to any of clauses (a) through (y) below. Without limiting the foregoing,
to qualify as an Eligible Account, such Account shall indicate no Person other than a Borrower or BB
Canada as payee or remittance party. Eligible Accounts shall not include any Account:
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(a) which is not subject to a first priority perfected security interest in favor of the
Agent;

(b) which is subject to any Lien other than (i) a Lien in favor of the Agent, (ii) a
Permitted Encumbrance which does not have priority over the Lien in favor of the Agent (for the
benefit of the Credit Parties) or (iii) a Lien of the type described in clause (n) of the definition of
“Permitted Encumbrances”;

(©) (i) with respect to which the scheduled due date is more than 90 days after the date
of the original invoice therefor, (ii) which is unpaid more than 90 days after the date of the original
invoice therefor or more than 60 days after the original due date therefor (“Overage”) (when
calculating the amount under this clause (ii), for the same Account Debtor, the Agent shall include
the net amount of such Overage), or (iii) which has been written off the books of such Borrower or
BB Canada, as applicable, or otherwise designated as uncollectible;

(d) which is owing by an Account Debtor for which more than 50% of the Accounts
owing from such Account Debtor and its Affiliates are ineligible pursuant to clause (c) above;

(e) which is owing by an Account Debtor (other than an Investment Grade Account
Debtor) to the extent the aggregate amount of Accounts owing from such Account Debtor and its
Affiliates to all Borrowers and BB Canada exceeds 25% of the aggregate amount of Eligible
Accounts of all Borrowers and BB Canada;

® with respect to which any covenant, representation or warranty contained in this
Agreement, the US Security Agreement or the Canadian Security Agreement, as applicable, has
been breached or is not true;

(2) which (i) does not arise from the sale of goods or performance of services in the
ordinary course of business, (ii) is not evidenced by an invoice or other documentation (the form
of which is reasonably satisfactory to the Agent) which has been sent to the Account Debtor, (iii)
represents a progress billing, (iv) is contingent upon such Borrower’s completion of any further
performance, (v) represents a sale on a bill-and-hold, guaranteed sale, sale-and-return, sale on
approval, consignment, cash-on-delivery or any other repurchase or return basis or (vi) relates to
payments of interest;

(h) for which the goods giving rise to such Account have not been shipped to the
Account Debtor or have been returned or for which the services giving rise to such Account have
not been performed by such Loan Party or if such Account was invoiced more than once;

(1) with respect to which any check or other instrument of payment has been returned
uncollected for any reason;

)] which is owed by an Account Debtor which has (i) applied for, suffered, or
consented to the appointment of any receiver, interim receiver, monitor, custodian, trustee, or
liquidator or similar official for such Account Debtor of its assets, (ii) had possession of all or a
material part of its property taken by any receiver, interim receiver, monitor, custodian, trustee,
sequestrator or liquidator, (iii) filed, or had filed against it, any assignment, application, request or
petition for liquidation, reorganization, arrangement, adjustment of debts, stay of proceedings,
adjudication as bankrupt, winding-up, or voluntary or involuntary case or proceeding under Debtor
Relief Laws (other than post-petition accounts payable of an Account Debtor that is a debtor-in-
possession under the Bankruptcy Code or other applicable Debtor Relief Laws and reasonably
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acceptable to the Agent), (iv) admitted in writing its inability, or is generally unable to, pay its debts
as they become due, (v) become insolvent, or (vi) ceased operation of its business;

k) which is owed by any Account Debtor which has sold all or substantially all of its
assets;

Q)] which is owed by an Account Debtor which (i) does not maintain its chief
executive office in the U.S. or Canada or (ii) is not organized under applicable Law of the U.S.,
any state of the U.S., the District of Columbia, Canada or any province or territory of Canada,
unless, in any such case, such Account is backed by a letter of credit acceptable to the Agent which
is in the possession of, and is directly drawable by, the Agent;

(m) which is owed in any currency other than Dollars or Canadian Dollars;

(n) which is owed by (i) any Governmental Authority of any country other than the
U.S. or Canada unless such Account is backed by a Letter of Credit acceptable to the Agent which
is in the possession of, and is directly drawable by, the Agent, or (ii) any Governmental Authority
of the U.S., or any department, agency, public corporation, or instrumentality thereof, excluding
(A) Accounts resulting from sales to any base, post or similar exchange of the United States
military, to the extent the aggregate amount of such Accounts do not constitute more than 10% of
the aggregate amount of Eligible Accounts of all Borrowers and BB Canada, and (B) Accounts in
respect of which the Federal Assignment of Claims Act of 1940, as amended (31 U.S.C. § 3727 et
seq. and 41 U.S.C. § 15 et seq.), as applicable, has been complied with to the Agent’s satisfaction,
or (iii) the federal government of Canada or the government of any province or territory of Canada,
unless the Financial Administration Act (Canada) or similar applicable Canadian provincial or
territorial Law, as amended, has been complied with to the Agent’s satisfaction, and, in each case,
to the extent applicable, any other steps necessary to perfect the Lien of the Agent on such Account
have been complied with to the Agent’s satisfaction;

(o) which is owed by (x) any Affiliate of any Loan Party or any employee, officer,
director, agent or stockholder of any Loan Party or any of its Affiliates or (y) any Person that is
subject to Sanctions;

(p) which is owed by an Account Debtor or any Affiliate of such Account Debtor to
which any Loan Party is indebted, but only to the extent of such indebtedness, or is subject to any
security, deposit, progress payment, retainage or other similar advance made by or for the benefit
of an Account Debtor, in each case to the extent thereof;

(@ which is subject to any counterclaim, deduction, defense, setoff or dispute but only
to the extent of any such counterclaim, deduction, defense, setoff or dispute;

(r) which is evidenced by any promissory note, chattel paper or instrument;

(s) which is owed by an Account Debtor located in any jurisdiction which requires
filing of a “Notice of Business Activities Report” or other similar report in order to permit such
Borrower or BB Canada to seek judicial enforcement in such jurisdiction of payment of such
Account, unless such Borrower or BB Canada has filed such report or qualified to do business in
such jurisdiction;

O] with respect to which such Borrower or BB Canada, as applicable, has made any
agreement with the Account Debtor for any reduction thereof, other than discounts and adjustments
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given in the ordinary course of business, but only to the extent of any such reduction, or any
Account which was partially paid and such Borrower or BB Canada, as applicable, created a new
receivable for the unpaid portion of such Account;

(u) which does not comply in all material respects with the requirements of all material
applicable laws and regulations, whether federal (U.S. or Canadian), state, provincial, territorial,
municipal or local, including without limitation the U.S. Federal Consumer Credit Protection Act,
the U.S. Federal Truth in Lending Act and Regulation Z of the Board;

V) which is for goods that have been sold under a purchase order or pursuant to the
terms of a contract or other agreement or understanding (written or oral) that indicates or purports
that any Person other than such Loan Party has or has had an ownership interest in such goods, or
which indicates any party other than such Loan Party as payee or remittance party;

(w) which was created on cash on delivery terms;

x) which the Agent determines in its Permitted Discretion may not be paid by reason
of the Account Debtor’s inability to pay; or

() which was acquired pursuant to an Acquisition, for which an appraisal or field
examination has not been conducted in accordance with Section 6.11 or Section 6.12, respectively.

The Agent will have the right, from time to time in its Permitted Discretion, (x) to adjust standards
of eligibility for Accounts, with any such adjustment to be effective four (4) Business Days after notice
thereof to the Lead Borrower, and (y) to determine whether particular Accounts satisfy the criteria for
Eligible Accounts in accordance with the standards set forth in this Agreement.

In the event that an Account of a Loan Party which was previously an Eligible Account ceases, to
the actual knowledge of a Financial Officer of the Lead Borrower, to be an Eligible Account hereunder, the
Lead Borrower shall notify the Agent thereof promptly, and in any event no later than the time of
submission to the Agent of the next Borrowing Base Certificate. In determining the amount of an Eligible
Account of a Borrower or BB Canada, the face amount of an Account may, in the Agent’s Permitted
Discretion, be reduced by, without duplication, to the extent not reflected in such face amount, (i) the
amount of all accrued and actual discounts, claims, credits or credits pending, promotional program
allowances, price adjustments or finance charges (including any amount that such Borrower or BB Canada,
as applicable, may be obligated to rebate to an Account Debtor pursuant to the terms of any agreement or
understanding (written or oral)) and (ii) the aggregate amount of all cash received in respect of such Account
but not yet applied by such Borrower or BB Canada, as applicable, to reduce the amount of such Account.

For the avoidance of doubt, none of the Accounts of Deconic shall constitute Eligible Accounts.

“Eligible Assignee” means (a) a Credit Party or any of its Affiliates; (b) a bank, insurance company,
or company engaged in the business of making commercial loans, which Person, together with its Affiliates,
has a combined capital and surplus in excess of $250,000,000; (c¢) an Approved Fund; (d) any Person to
whom a Credit Party assigns its rights and obligations under this Agreement as part of an assignment and
transfer of such Credit Party’s rights in and to a material portion of such Credit Party’s portfolio of asset
based credit facilities, and (e) any other Person (other than a natural person) approved by (i) the Agent, the
L/C Issuer and the Swing Line Lender, and (ii) unless a Default or an Event of Default has occurred and is
continuing, the Lead Borrower (each such approval not to be unreasonably withheld or delayed); provided,
that, notwithstanding the foregoing, “Eligible Assignee” shall not include a Loan Party or any of the Loan
Parties’ Affiliates or Subsidiaries.
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“Eligible Credit Card Accounts Receivables” means at the time of any determination thereof, the
Dollar Equivalent Amount of each Credit Card Accounts Receivable of the Borrowers or BB Canada, as
applicable, that satisfies the following criteria at the time of creation and continues to meet the same at the
time of such determination: such Credit Card Accounts Receivable (i) has been earned by performance and
represents the bona fide amounts due to the Borrowers or BB Canada, as applicable, from a Credit Card
Issuer or Credit Card Processor, and in each case is originated in the ordinary course of business of the
Borrowers or BB Canada, as applicable, and (ii) in each case is not ineligible for inclusion in the calculation
of the Revolving Borrowing Base or the FILO Borrowing Base pursuant to any of clauses (a) through (o)
below. Without limiting the foregoing, to qualify as an Eligible Credit Card Accounts Receivable, such
Credit Card Accounts Receivable shall indicate no Person other than the Borrowers or BB Canada, as
applicable, as payee or remittance party. In determining the amount to be so included, the face amount of
a Credit Card Accounts Receivable shall be reduced by, without duplication, to the extent not reflected in
such face amount, (x) the amount of all accrued and actual fees, holdbacks and charges due to the Credit
Card Issuer or Credit Card Processor, discounts, claims, credits or credits pending, promotional program
allowances, price adjustments, finance charges or other allowances (including any amount that the
Borrowers or BB Canada may be obligated to rebate to a customer, a Credit Card Issuer or Credit Card
Processor pursuant to the terms of any agreement or understanding (written or oral) applicable to such
Credit Card Accounts Receivable), (y) the aggregate amount of all cash received in respect of such Credit
Card Accounts Receivable but not yet applied by the Borrowers or BB Canada to reduce the amount of
such Credit Card Accounts Receivable, and (z) the amount of all customary fees and expenses in connection
with any credit card arrangement. Eligible Credit Card Accounts Receivable shall not include any Credit
Card Accounts Receivable:

(a) which is not earned or does not represent the bona fide amount due to the
Borrowers or BB Canada, as applicable, from a Credit Card Processor or a Credit Card Issuer that
originated in the ordinary course of business of the Borrowers or BB Canada, as applicable;

(b) which is (x) not owned by the Borrowers or BB Canada, as applicable, or to which
the Borrowers or BB Canada, as applicable, does not have good or marketable title or (y) owed by
a Person subject to Sanctions;

(©) in which the payee of such Credit Card Accounts Receivable is a Person other than
the Borrowers or BB Canada, as applicable;

(d) which does not constitute an “Account” (as defined in the UCC or the PPSA, as
applicable) or a Payment Intangible;

(e) which has been outstanding for more than five (5) Business Days (or in the case of
American Express, six (6) Business Days) from the date of sale;

® with respect to which the applicable Credit Card Issuer or Credit Card Processor
has (i) applied for, suffered, or consented to the appointment of any receiver, interim receiver,
custodian, trustee, monitor, administrator, sequestrator or liquidator of its assets, (ii) has had
possession of all or a material part of its property taken by any receiver, interim receiver, custodian,
trustee, monitor, administrator, sequestrator or liquidator, (iii) filed, or had filed against it (but only
so long as any such involuntary filing has not been stayed or vacated), any request or petition for
liquidation, reorganization, arrangement, adjustment of debts, adjudication as bankrupt, winding-
up, or voluntary or involuntary case or proceeding under any Debtor Relief Laws, (iv) has admitted
in writing its inability, or is generally unable to, pay its debts as they become due, (v) become
insolvent or (vi) ceased operation of its business;
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(2) which is not a valid, legally enforceable obligation of the applicable Credit Card
Issuer or Credit Card Processor with respect thereto;

(h) which is not subject to a properly perfected first priority security interest in favor
of the Agent (for the benefit of the Credit Parties);

(1) which is subject to any Lien, other than (x) a Lien in favor of the Agent (for the
benefit of the Credit Parties) and (y) any Permitted Encumbrances contemplated by the applicable
processor agreements and for which appropriate Reserves (as determined by the Agent in its
Permitted Discretion) have been established;

() with respect to which (i) any covenant has been breached or (ii) any representation
or warranty is not true in all material respects, in each case to the extent contained in this
Agreement, the US Security Agreement, the Canadian Security Agreement, as applicable, or in the
Credit Card Agreements relating to such Credit Card Accounts Receivable; provided, that, each
such representation and warranty shall be true and correct in all respects to the extent already
qualified by a materiality standard;

(k) which is subject to risk of set-off, recoupment, non-collection or not being
processed due to unpaid and/or accrued Credit Card Processor fee balances, to the extent of the
lesser of the balance of the applicable Credit Card Accounts Receivable or the unpaid Credit Card
Processor fees;

D which is evidenced by “chattel paper” or an “instrument” of any kind unless such
“chattel paper” or “instrument” is in the possession of the Agent, and to the extent necessary or
appropriate, endorsed to the Agent;

(m) which the Agent in its Permitted Discretion determines may not be paid by reason
of the applicable Credit Card Processor’s or Credit Card Issuer’s inability to pay;

(n) which represents a deposit or partial payment in connection with the purchase of
Inventory of the Borrowers or BB Canada, as applicable; or

(o) which is not subject to a Credit Card Notification, if the Agent shall have requested
that Credit Card Notifications be delivered to Credit Card Processors and Credit Card Issuers that
are party to Credit Card Agreements.

The Agent will have the right, from time to time in its Permitted Discretion, (x) to adjust standards
of eligibility for Credit Card Accounts Receivable to the extent consistent with usual and customary
eligibility criteria for Credit Card Accounts Receivable in the Borrowers’ industry generally, with any such
adjustment to be effective four (4) Business Days after notice thereof to the Lead Borrower, and (y) to
determine whether particular Credit Card Accounts Receivable satisfy the criteria for Eligible Credit Card
Accounts Receivable in accordance with the standards set forth in this Agreement.

In the event that (a) a Financial Officer of the Borrowers or BB Canada, as applicable, has actual
knowledge that any Credit Card Issuer, Credit Card Processor or debit card or credit card issuer or provider
with respect to Eligible Credit Card Accounts Receivable is subject to any event described in clause (f)
above or (b) a Credit Card Accounts Receivable which was previously an Eligible Credit Card Accounts
Receivable ceases to be an Eligible Credit Card Accounts Receivable hereunder (other than by reason of
clause (m) above), the Borrowers or BB Canada, as applicable, shall notify the Agent thereof promptly, and
in any event not later than the time of submission to the Agent of the next Borrowing Base Certificate.
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“Eligible In-Transit Inventory” means as of the date of determination thereof, without duplication
of other Eligible Inventory, the Dollar Equivalent Amount of Inventory in transit of the Borrowers or BB
Canada, as and to the extent applicable, that, except as otherwise agreed by the Agent in its Permitted
Discretion, meets each of the following criteria:

(a) such Inventory (i) has been purchased by BB Far East from a vendor or supplier
located outside the continental U.S. and Canada pursuant to a purchase order between BB Far East,
as buyer, and the vendor or supplier, as seller, and (ii) has been subsequently purchased by a
Borrower or BB Canada from BB Far East pursuant to a purchase order between such Borrower or
BB Canada, as and to the extent applicable, as buyer, and BB Far East, as seller;

(b) such Inventory has been delivered to a freight forwarder retained by BB Far East
and the Borrowers or BB Canada, as and to the extent applicable, and has been shipped on a
common carrier for receipt by a Borrower or BB Canada within forty-five days of shipment (but
which has not yet been delivered to a Borrower or BB Canada) to a public warehouse, distribution
center, private warehouse or other facility within the continental U.S. or that is owned or leased by
a Borrower or BB Canada, as and to the extent applicable;

(©) title to such Inventory and risk of loss has passed to a Borrower or BB Canada, as
and to the extent applicable;

(d) the bill of lading, waybill, Document or other shipping documents (which may be
in electronic format) (collectively, “Shipping Documents”) with respect to such Inventory shall be
issued in the name of a Borrower or BB Canada, as and to the extent applicable, as consignee, and
if so requested by the Agent, shall be in negotiable form;

(e) if the Shipping Documents with respect to such Inventory are in negotiable form,
the Agent shall have received confirmation that the applicable freight forwarder or customs broker
has possession of the original Shipping Documents issued in the name of a Borrower or BB Canada,
as and to the extent applicable, as consignee (or, if so requested by the Agent, consigned to the
order of the Agent);

(3} the BB Far East Inventory Agreement shall be in full force and effect and BB Far
East and the Borrowers or BB Canada, as and to the extent applicable, shall have delivered to the
Agent a written acknowledgement acceptable to the Agent in its Permitted Discretion confirming
that (i) BB Far East has no claim upon, interest in, or rights of reclamation, repudiation, stoppage
in transit or otherwise with respect to such Inventory (other than the right to receive payment from
the Borrowers or BB Canada, as and to the extent applicable, for such Inventory), (ii) the Agent
has a first priority Lien on such Inventory, and (iii) BB Far East will follow, and will direct the
applicable freight forwarder or customs broker to follow, all instructions given by the Agent to BB
Far East regarding such Inventory;

(2) the applicable freight forwarder or customs broker shall have executed a Customs
Broker/Carrier Agreement with respect to such Inventory and the Shipping Documents with respect
thereto within ninety (90) days (or such longer period as Agent may agree in its discretion) of the
Closing Date

(h) no common carrier, freight forwarder or customs broker with respect to any such
Inventory shall be an Affiliate of any Borrower or BB Canada, as and to the extent applicable, the
vendor or the supplier;
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(1) the Agent shall have received evidence that such Inventory is insured against types
of loss, damage, hazards and risks, and in amounts, reasonably satisfactory to the Agent, and the
Agent shall have been named as lender loss payee with respect to such insurance; and

() such Inventory satisfies all of the criteria for Eligible Inventory (except that such
Inventory is in transit);

provided, that, the Agent, in its Permitted Discretion, may exclude particular Inventory from “Eligible In-
Transit Inventory” in the event the Agent determines that such Inventory is subject to any Person’s right of
reclamation, repudiation, stoppage in transit or other event which may adversely impact the ability of the
Agent to realize upon such Inventory. Each Borrowing Request made by the Lead Borrower shall be
deemed to a certification by the Lead Borrower that, to the best of the Lead Borrower’s knowledge, all
Eligible In-Transit Inventory included in the most recent Borrowing Base Certificate submitted by the Lead
Borrower meets all of the criteria set forth above regarding Eligible In-Transit Inventory and that the Lead
Borrower knows of no reason why any Inventory in transit included as Eligible In-Transit Inventory would
not be accepted by the Lead Borrower when it arrives.

“Eligible Inventory” means, as of the date of determination thereof, without duplication of Eligible
In-Transit Inventory, the Dollar Equivalent Amount of items of Inventory of the Borrowers or BB Canada
that are finished goods, merchantable and readily saleable in the ordinary course of the Borrowers’ or BB
Canada’s business, in each case that, except as otherwise agreed by the Agent, is not excluded as ineligible
by virtue of one or more of the criteria set forth below. The following items of Inventory shall not be
included in Eligible Inventory:

(a) which is not subject to a first priority perfected Lien in favor of the Agent (for the
benefit of the Credit Parties);

(b) which is subject to any Lien other than (i) a Lien in favor of the Agent (for the
benefit of the Credit Parties), or (ii) a Permitted Encumbrance (provided, that, either (x) such
Permitted Encumbrance does not have priority over the Lien in favor of the Agent (for the benefit
of the Credit Parties) or (y) Reserves have been established by the Agent in its Permitted Discretion
in respect of such Permitted Encumbrance);

(©) which is unmerchantable, defective, damaged, unfit for sale (as such terms are
customarily used in the Borrowers’ or BB Canada’s industry), or with respect to which a liquidation
value could not be obtained (such as special order Inventory, samples, Inventory located at
corporate offices, the Garland Clearance Center or Department 999, or Southwick Inventory not
sold by the Borrowers);

(d) with respect to which any covenant, representation, or warranty contained in this
Agreement, the US Security Agreement or the Canadian Security Agreement, as applicable, has
been breached or is not true or which does not conform in all material respects to all standards
imposed by any applicable Governmental Authority;

(e) in which any Person other than the Borrowers or BB Canada, as applicable, shall
(1) have any direct or indirect ownership, interest or title to such Inventory or (ii) be indicated on
any purchase order or invoice with respect to such Inventory as having or purporting to have an
interest therein;

® which is not finished goods or which constitutes packaging and shipping material,
samples, prototypes, displays or display items, bill-and-hold goods, goods held on consignment, or
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goods which are not of a type held for sale in the ordinary course of business (for the avoidance of
doubt, sales in the ordinary course of business include clearance sales);

(2) which is not located at a facility owned or leased by the Borrowers in the United
States or BB Canada in Canada; provided, that, the following Inventory which, in each case,
otherwise meets the criteria for Eligible Inventory shall not be excluded from being Eligible
Inventory pursuant to this clause (g): (x) Inventory of the Borrowers which is in transit with a
common carrier within the United States from a location of a Borrower to another location of a
Borrower, (y) Inventory of BB Canada which is in transit with a common carrier within Canada or
between the United States and Canada from a location of a Borrower or BB Canada to a location
of a Borrower or BB Canada and (z) Inventory of the Borrowers or BB Canada which is located in
a third party warehouse or in the possession of a bailee which meets the criteria set forth in clause
(1) of this definition of “Eligible Inventory”;

(h) which is located in any location leased by the Borrowers or BB Canada (other than
any retail store of such Loan Party located in Canada or in a jurisdiction that is not a Landlord Lien
State) unless (i) the lessor (and any mortgagee, if applicable) has delivered to the Agent a Collateral
Access Agreement or (ii) a Rent Reserve has been established by the Agent in its Permitted
Discretion;

(1) which is located in any third party warehouse or is in the possession of a bailee
(other than a third party processor) and is not evidenced by a Document (other than bills of lading
with respect to Eligible In-Transit Inventory), unless (i) such warehouseman or bailee has delivered
to the Agent a Collateral Access Agreement and such other documentation as the Agent may require
or (ii) an appropriate Reserve has been established by the Agent in its Permitted Discretion;

)] which is being processed offsite at a third party location or outside processor, or is
in-transit to or from said third party location or outside processor;

(k) which is the subject of a consignment by a Loan Party as consignor;

D which contains or bears any intellectual property rights licensed to the Borrowers
or BB Canada unless the Agent is satisfied that it may sell or otherwise dispose of such Inventory
without (i) infringing the rights of such licensor, (ii) violating any contract with such licensor or
(ii1) incurring any liability with respect to payment of royalties other than royalties incurred
pursuant to sale of such Inventory under the current licensing agreement;

(m) which is not reflected in a current perpetual inventory report of the Borrowers or
BB Canada, as applicable (unless such Inventory is reflected in a report to the Agent as “In Transit

Inventory™);
(n) for which reclamation rights have been asserted by the seller; and
(o) which was acquired pursuant to an Acquisition, for which an appraisal or field

examination has not been conducted in accordance with Section 6.11 or Section 6.12, respectively.

provided, that, the Agent will have the right, from time to time in its Permitted Discretion, (x) to adjust
standards of eligibility for Inventory, with any such adjustment to be effective four (4) Business Days after
notice thereof to the Lead Borrower, and (y) to determine whether particular items of Inventory satisfy the
criteria for Eligible Inventory in accordance with the standards set forth in this Agreement; provided,
further, that in determining the value of the Eligible Inventory, such value shall be reduced by, without
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duplication, Reserves implemented by the Agent in accordance with the terms and conditions of this
Agreement.

In the event that a Financial Officer of the Borrowers or BB Canada has actual knowledge that
Inventory at any location having a fair market value of $2,000,000 or more which was previously Eligible
Inventory ceases to be Eligible Inventory hereunder, the Borrowers or BB Canada, as applicable, shall
promptly notify the Agent thereof and, in any event, not later than the submission to the Agent of the next
Borrowing Base Certificate hereunder; provided, further, that the Agent may, in its Permitted Discretion,
upon receipt of such notice as set forth above, adjust the Revolving Borrowing Base and the FILO
Borrowing Base to reflect such change in Eligible Inventory.

“Enhanced Reporting Period” means any period (a) commencing at any time when (i) an Event of
Default shall have occurred or (ii) Excess Availability shall be less than the greater of (x) 15% of the
Aggregate Loan Cap then in effect and (y) $30,000,000 and (b) ending when (i) no Event of Default shall
be continuing and (ii) for a period of 60 consecutive days Excess Availability shall have exceeded the
greater of (x) 15% of the Aggregate Loan Cap then in effect and (y) $30,000,000.

“Enfield Collateral Access Agreement” means the Collateral Access Agreement between UniCredit
and the Agent with respect to the Enfield Premises.

“Enfield Premises” means the real property and facilities owned by the Lead Borrower and located
at 100 Phoenix Drive and 107 Phoenix Drive, Enfield, Connecticut.

“Environmental Laws” means any and all federal, state, provincial, territorial, municipal, local, and
foreign statutes, laws, regulations, ordinances, rules, judgments, orders, decrees, permits, concessions,
grants, franchises, licenses, agreements or governmental restrictions relating to pollution and the protection
of the environment or the release of any materials into the environment, including those related to hazardous
substances or wastes, air emissions and discharges to waste or public systems.

“Environmental Liability” means any liability, obligation, damage, loss, claim, action, suit,
judgment, order, fine, penalty, fee, expense, or cost, contingent or otherwise (including any liability for
damages, costs of environmental remediation, fines, penalties or indemnities), of any Borrower, any other
Loan Party or any of their respective Subsidiaries directly or indirectly resulting from or based upon (a)
violation of any Environmental Law, (b) the generation, use, handling, transportation, storage, treatment or
disposal or presence of any Hazardous Materials, (c) exposure to any Hazardous Materials, (d) the release
or threatened release of any Hazardous Materials into the environment or (e) any contract, agreement or
other consensual arrangement pursuant to which liability is assumed or imposed with respect to any of the
foregoing.

“Equity Interests” means, with respect to any Person, all of the shares of capital stock of (or other
ownership or profit interests in) such Person, all of the warrants, options or other rights for the purchase or
acquisition from such Person of shares of capital stock of (or other ownership or profit interests in) such
Person, all of the securities convertible into or exchangeable for shares of capital stock of (or other
ownership or profit interests in) such Person or warrants, rights or options for the purchase or acquisition
from such Person of such shares (or such other interests), and all of the other ownership or profit interests
in such Person (including partnership, member or trust interests therein), whether voting or nonvoting, and
whether or not such shares, warrants, options, rights or other interests are outstanding on any date of
determination.

“Equivalent Amount” means, on any date of determination, with respect to Obligations or

valuations denominated in one currency (the “first currency”), the amount of another currency (the “second
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currency”’) which would result from the conversion of the relevant amount of the first currency into the
second currency at the Spot Rate determined in accordance with Section 1.07 herein.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time to
time.

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together with a
Borrower, is treated as a single employer under Section 414(b) or (¢) of the Code or, solely for purposes of
Section 302 of ERISA and Section 412 of the Code, is treated as a single employer under Section 414 of
the Code.

“ERISA Event” means (a) any “reportable event”, as defined in Section 4043 of ERISA or the
regulations issued thereunder, with respect to a Plan (other than an event for which the 30 day notice period
is waived); (b) the failure to satisfy the “minimum funding standard” (as defined in Section 412 of the Code
or Section 302 of ERISA), whether or not waived; (¢) the filing pursuant to Section 412(c) of the Code or
Section 302(c) of ERISA of an application for a waiver of the minimum funding standard with respect to
any Plan; (d) the incurrence by any Borrower or any ERISA Affiliate of any liability under Title IV of
ERISA with respect to the termination of any Plan; (e) the receipt by any Borrower or any ERISA Affiliate
from the PBGC or a plan administrator of any notice relating to an intention to terminate any Plan or Plans
or to appoint a trustee to administer any Plan; (f) the incurrence by any Borrower or any ERISA Affiliate
of any liability with respect to the withdrawal or partial withdrawal of any Borrower or any ERISA Affiliate
from any Plan or Multiemployer Plan; or (g) the receipt by any Borrower or any ERISA Affiliate of any
notice, or the receipt by any Multiemployer Plan from any Borrower or any ERISA Affiliate of any notice,
concerning the imposition upon any Borrower or any ERISA Affiliate of Withdrawal Liability or a
determination that a Multiemployer Plan is, or is expected to be, insolvent or in “endangered” or “critical”
status within the meaning of Section 432 of the Code or Section 305 of ERISA.

“EU Bail-In Legislation Schedule” means the EU Bail-In Legislation Schedule published by the
Loan Market Association (or any successor person), as in effect from time to time.

“Event of Default” has the meaning specified in Section 8.01. An Event of Default shall be deemed
to be continuing unless and until that Event of Default has been duly waived as provided in Section 10.01
hereof

“Excess Availability” means, as of any date of determination thereof by the Agent, the result, if a
positive number, of:

(a) The Revolving Loan Cap
Minus
(b) The Total Revolving Outstandings.

“Excluded Account” means, collectively, (i) any DDA of any Loan Party which is used exclusively
for the payment of payroll, payroll taxes, employee benefits or escrow deposits, (ii) any Retail Store
Account (provided, that, the aggregate amount of available funds on deposit in such Retail Store Account
does not exceed $50,000 continuously for any period of three (3) consecutive Business Days), (iii) any
Specified Excluded Account, and (iv) any other DDA of any Loan Party; provided, that (x) the aggregate
amount of available funds on deposit in such DDA does not exceed $50,000 continuously for any period of
three (3) consecutive Business Days and (y) the aggregate amount of available funds on deposit in all such
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DDAs of the Loan Parties described in the foregoing clauses (ii) and (iv) does not exceed $1,000,000 for
any period of three (3) consecutive Business Days.

“Excluded Subsidiary” means (a) any Foreign Subsidiary (other than any Canadian Guarantor), (b)
any Domestic Subsidiary that is a direct or indirect Subsidiary of a Foreign Subsidiary that is a CFC (other
than any Canadian Guarantor), (¢) any Domestic Subsidiary with no material assets other than Equity
Interests of one or more Foreign Subsidiaries that are CFCs (other than any Canadian Guarantor), (d) any
Subsidiary that is prohibited or restricted by applicable Law from providing a Facility Guaranty of the
applicable Obligations or if such Facility Guaranty would require governmental (including regulatory)
consent, approval, license or authorization unless such consent, approval, license or authorization has been
received, (e) any Subsidiary that is a not-for-profit organization, (f) any Subsidiary that is an Immaterial
Subsidiary (unless the Lead Borrower otherwise elects), (g) Deconic, and (h) any other Subsidiary with
respect to which, in the reasonable judgment of the Agent (confirmed in writing by notice to the Lead
Borrower), the cost or other consequences of becoming a Guarantor shall be excessive in view of the
benefits to be obtained by the Lenders therefrom.

“Excluded Swap Obligation” means, with respect to any Loan Party, any Swap Obligation if, and
to the extent that, all or a portion of the Guarantee of such Loan Party of, or the grant by such Loan Party
of a security interest to secure, such Swap Obligation (or any Guarantee thereof) is or becomes illegal under
the Commodity Exchange Act or any rule, regulation or order of the Commodity Futures Trading
Commission (or the application or official interpretation of any thereof) by virtue of such Loan Party’s
failure for any reason to constitute an “eligible contract participant” as defined in the Commodity Exchange
Act and the regulations thereunder at the time the Guarantee of such Loan Party or the grant of such security
interest becomes effective with respect to such Swap Obligation. If a Swap Obligation arises under a master
agreement governing more than one swap, such exclusion shall apply only to the portion of such Swap
Obligation that is attributable to swaps for which such Guarantee or security interest is or becomes illegal.

“Excluded Taxes” means, with respect to the Agent, any Lender, the L/C Issuer or any other
recipient of any payment to be made by or on account of any obligation of the Loan Parties hereunder (a
“Payee”), (a) taxes imposed on or measured by its overall net income (however denominated), and franchise
taxes imposed on it (in lieu of net income taxes), by the jurisdiction (or any political subdivision thereof)
under the laws of which such recipient is organized or in which its principal office is located, in which it is
resident for tax purposes or, in the case of any Lender, in which its applicable Lending Office is located,
(b) any branch profits taxes imposed by the United States or any similar tax imposed by any other
jurisdiction in which any Loan Party is located, (¢) in the case of a Foreign Lender (other than an assignee
pursuant to a request by the Lead Borrower under Section 10.13), any withholding tax that is imposed on
amounts payable to such Foreign Lender at the time such Foreign Lender becomes a party hereto (or
designates a new Lending Office) or is attributable to such Foreign Lender’s failure or inability (other than
as a result of a Change in Law) to comply with Section 3.01(e), except to the extent that such Lender (or
its assignor, if any) was entitled, at the time of designation of a new Lending Office (or assignment), to
receive additional amounts from the Loan Parties with respect to such withholding tax pursuant to Section
3.01(a), (d) any U.S. federal, state, or local backup withholding tax, (e) any U.S. federal withholding tax
imposed under FATCA, and (f) (i) any Taxes arising by virtue of any Payee not dealing at arm’s length
with any Loan Party for purposes of the ITA; and (ii) any Taxes arising by virtue of any Payee at any time
being a “specified non-resident shareholder” of a Loan Party or a non-resident person not dealing at arm’s
length with a “specified shareholder” of a Loan Party, in each case for purposes of the ITA, except, in the
case of (i) or (ii), where any such non-arm’s length or specified shareholder relationship arises solely in
connection with or as a result of, any Lender or other recipient hereunder having become a party to, received
or perfected a security interest under, or received, exercised or enforced any rights hereunder or under any
other Loan Document.
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“Executive Order” has the meaning set forth in Section 10.18.

“Existing Affiliate Subordinated Debt” means the Indebtedness of the Lead Borrower in an
aggregate outstanding principal amount as of the Closing Date equal to $66,286,388.07 owing to the
Claudio Del Vecchio and The CDV Trust, which Indebtedness bears interest at a rate not greater than 3.0%
per annum, is payable in cash quarterly in arrears, and is evidenced by the promissory notes listed on
Schedule 1.03 hereto.

“Existing Credit Agreement” means that certain Amended and Restated Credit Agreement, dated
as of May 20, 2016, among the Lead Borrower, certain Subsidiaries of Lead Borrower, JPMorgan Chase
Bank, N.A., as agent, and a syndicate of lenders, as amended.

“Existing Letters of Credit” means each letter of credit identified on Schedule 1.05.

“Factored Receivables” means any Accounts originally owed or owing by a Loan Party to another
Person which have been purchased by or factored with Wells Fargo or any of its Affiliates pursuant to a
factoring arrangement or otherwise with the Person that sold the goods or rendered the services to the Loan
Party which gave rise to such Account.

“Facility Guaranty” means, collectively, each Guarantee made by the Guarantors in favor of the
Agent and the other Credit Parties, in form reasonably satisfactory to the Agent, as the same now exists or
may hereafter be amended, modified, supplemented, renewed, restated or replaced (including, for the
avoidance of any doubt, the Canadian Guarantee).

“Family Group” means (i) any Person comprising the Ownership Group and his/her spouse,
parents, siblings, children, grandchildren, nephews, nieces, heirs, legatees, lineal descendants, executors,
administrators, and other representatives, and (ii) any trust, family partnership or similar investment entity
of which any of the foregoing Persons are trustee(s), managing member(s), managing partner(s) or similar
officer(s) and/or that is for the benefit of any of the foregoing Persons as long as one or more of such
Persons has the exclusive or joint right to control the voting and disposition of securities held by such trust,
family partnership or similar investment entity.

“FATCA” means Sections 1471 through 1474 of the Code, as of the date of this Agreement (or any
amended or successor version that is substantively comparable and not materially more onerous to comply
with), and (a) any current or future regulations or official interpretations thereof, (b) any agreements entered
into pursuant to Section 1471(b)(1) of the Code, and (c) any intergovernmental agreement entered into by
the United States (or any fiscal or regulatory legislation, rules, or practices adopted pursuant to any such
intergovernmental agreement entered into in connection therewith).

“FCPA” means the Foreign Corrupt Practices Act of 1977, as amended, and the rules and
regulations thereunder.

“Federal Funds Rate” means, for any period, a fluctuating interest rate per annum equal to, for each
day during such period, the weighted average of the rates on overnight Federal funds transactions with
members of the Federal Reserve System, as published on the next succeeding Business Day by the Federal
Reserve Bank of New York, or, if such rate is not so published for any day which is a Business Day, the
average of the quotations for such day on such transactions received by the Agent from three Federal funds
brokers of recognized standing selected by it (and, if any such rate is below zero, then the rate determined
pursuant to this definition shall be deemed to be zero).

“FILO Borrowing Base” means, at any time (without duplication), the sum of:
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(a) the product of (i) 5.0% multiplied by (ii) the net amount of Eligible Accounts of
the Borrowers and BB Canada at such time, plus

(b) the product of (i) 5.0% multiplied by (ii) the net amount of Eligible Credit Card
Accounts Receivable of the Borrowers and BB Canada at such time, plus

(©) the product of (i) 5.0% multiplied by (ii) the Net Orderly Liquidation Value
Percentage identified in the most recent inventory appraisal received by the Agent, multiplied by
(iii) the Eligible Inventory of the Borrowers and BB Canada at such time, valued at Cost, plus

(d) the product of (i) 5.0% multiplied by (ii) the Net Orderly Liquidation Value
Percentage identified in the most recent inventory appraisal received by the Agent, multiplied by
(iii) the Eligible In-Transit Inventory of the Borrowers and BB Canada at such time, valued at Cost,
minus

(e) without duplication, Reserves (other than the FILO Reserve) established by the
Agent in its Permitted Discretion.

The Agent may, in its Permitted Discretion, adjust or establish Reserves used in computing the
FILO Borrowing Base from time to time, and any such new Reserves established after the Closing Date
shall become effective upon four (4) Business Days’ notice to Borrowers; provided, that, no such notice
shall be required for any changes in Reserves resulting from a mathematical calculation of the amount of
such Reserves in accordance with previously utilized calculation methodologies. Subject to the provisions
hereof, the FILO Borrowing Base at any time shall be determined by reference to the most recent Borrowing
Base Certificate delivered to the Agent pursuant to Section 6.01(f). For the avoidance of doubt, none of
the assets of Deconic shall be included in the calculation of the FILO Borrowing Base.

“FILO Commitment” means, with respect to each FILO Lender, the commitment of such FILO
Lender to make FILO Loans to the Borrowers pursuant to Section 2.01(b) on the Closing Date, in an
aggregate principal amount not to exceed the amount set forth opposite such FILO Lender’s name on
Schedule 2.01 hereto under the caption “FILO Commitment”.

“FILO Commitment Percentage” means with respect to any FILO Lender at any time, (a) prior to
the funding of the FILO Loans on the Closing Date, the percentage (carried out to the ninth decimal place)
of the Aggregate FILO Commitments represented by such FILO Lender’s FILO Commitment at such time,
and (b) at any time thereafter, the percentage (carried out to the ninth decimal place) obtained by dividing
the amount of FILO Loans owing to such FILO Lender at such time by Total FILO Outstandings at such
time. The initial FILO Commitment Percentage of each FILO Lender is set forth opposite such FILO
Lender’s name on Schedule 2.01 under the caption “FILO Commitment Percentage” or opposite such
caption in the Assignment and Assumption pursuant to which such FILO Lender becomes a party hereto,
as applicable.

“FILO Early Termination Fee” has the meaning set forth in Section 2.09(b)(i).

“FILO Lender” means each Lender that has a FILO Commitment or holds a FILO Loan.
“FILO Loan” means a Loan made pursuant to Section 2.01(b).

“FILO Note” means a promissory note made by the Borrowers, substantially in the form of Exhibit
C-2, in favor of a FILO Lender, evidencing the FILO Loans made by such FILO Lender to the Borrowers.
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“FILO Reserve” means, at any time, a reserve established by the Agent at such time in an amount
equal to the amount (if any) by which (x) the Total FILO Outstandings exceeds (y) the FILO Borrowing
Base.

“Financial Officer” means, with respect to any Person, the chief financial officer, principal
accounting officer, treasurer, assistant treasurer or controller of such Person.

“Fiscal Month” means any fiscal month of any Fiscal Year, which month shall generally consist of
either four (4) or five (5) weeks and shall generally end on the Saturday closest to the end of each calendar
month in accordance with the fiscal accounting calendar of the Lead Borrower and its Subsidiaries.

“Fiscal Quarter” means any fiscal quarter of any Fiscal Year, which quarters shall generally consist
of thirteen (13) weeks or fourteen (14) weeks and shall generally end on the Saturday closest to the end of
each July, October, January and April of such Fiscal Year in accordance with the fiscal accounting calendar
of the Lead Borrower and its Subsidiaries.

“Fiscal Year” means any period of twelve (12) consecutive months ending on the Saturday closest
to July 31 of each calendar year.

“Foreign Asset Control Regulations” has the meaning set forth in Section 10.18.

“Foreign Lender” means any Lender that is organized under the laws of a jurisdiction other than
that in which the Lead Borrower is resident for tax purposes. For purposes of this definition, the United
States, each State thereof and the District of Columbia shall be deemed to constitute a single jurisdiction.

“FRB” means the Board of Governors of the Federal Reserve System of the United States.

“GAAP” means generally accepted accounting principles in the United States set forth in the
opinions and pronouncements of the Accounting Principles Board and the American Institute of Certified
Public Accountants and statements and pronouncements of the Financial Accounting Standards Board or
such other principles as may be approved by a significant segment of the accounting profession in the
United States, that are applicable to the circumstances as of the date of determination, consistently applied.

“Gift Card Reserves” means, at any time, such reserves established from time to time equal to the
sum of (a) 50% of the aggregate remaining amount at such time of outstanding gift certificates and gift
cards sold by the Loan Parties entitling the holder thereof to use all or a portion of the certificate or gift
card to pay all or a portion of the purchase price of Inventory and (b) 100% of the aggregate amount at such
time of outstanding customer deposits and merchandise credits entitling the holder thereof to use all or a
portion of such deposit or credit to pay all or a portion of the purchase price of Inventory.

“Golden Fleece Haverhill Mortgage Indebtedness” means Indebtedness of Golden Fleece owing to
JPMorgan Chase Bank, N.A. in the original principal amount of $10,000,000 secured by liens on the Golden
Fleece Haverhill Property.

“Golden Fleece Haverhill Property” means real property owned by Golden Fleece in Haverhill,
Massachusetts.

“Governmental Authority” means the government of the United States, Canada or any other nation,
or of any political subdivision thereof, whether state, provincial, territorial, municipal or local, and any
agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising executive,
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legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to government
(including any supra-national bodies such as the European Union or the European Central Bank).

“Guarantee” means, as to any Person, (a) any obligation, contingent or otherwise, of such Person
guaranteeing or having the economic effect of guaranteeing any Indebtedness or other obligation payable
or performable by another Person (the “primary obligor”) in any manner, whether directly or indirectly, and
including any obligation of such Person, direct or indirect, (i) to purchase or pay (or advance or supply
funds for the purchase or payment of) such Indebtedness or other obligation, (ii) to purchase or lease
property, securities or services for the purpose of assuring the obligee in respect of such Indebtedness or
other obligation of the payment or performance of such Indebtedness or other obligation, (iii) to maintain
working capital, equity capital or any other financial statement condition or liquidity or level of income or
cash flow of the primary obligor so as to enable the primary obligor to pay such Indebtedness or other
obligation, or (iv) entered into for the purpose of assuring in any other manner the obligee in respect of
such Indebtedness or other obligation of the payment or performance thereof or to protect such obligee
against loss in respect thereof (in whole or in part), or (b) any Lien on any assets of such Person securing
any Indebtedness or other obligation of any other Person, whether or not such Indebtedness or other
obligation is assumed by such Person (or any right, contingent or otherwise, of any holder of such
Indebtedness to obtain any such Lien). The amount of any Guarantee shall be deemed to be an amount
equal to the stated or determinable amount of the related primary obligation, or portion thereof, in respect
of which such Guarantee is made or, if not stated or determinable, the maximum reasonably anticipated
liability in respect thereof as determined by the guaranteeing Person in good faith. The term “Guarantee”
as a verb has a corresponding meaning.

“Guarantor” has the meaning specified in the introductory paragraph hereto and includes each other
Subsidiary of the Lead Borrower that shall be required to execute and deliver a Facility Guaranty pursuant
to Section 6.14. As of the Closing Date, the Guarantors are BB Canada, Brooks Brothers International,
LLC, Retail Brand Alliance Gift Card Services, LLC, and Retail Brand Alliance of Puerto Rico, Inc.

“Hazardous Materials” means all explosive or radioactive substances or wastes and all hazardous
or toxic substances, wastes or other pollutants, including petroleum or petroleum distillates, asbestos or
asbestos-containing materials, polychlorinated biphenyls, radon gas, infectious or medical wastes and all
other substances or wastes of any nature regulated pursuant to any Environmental Law.

“Immaterial Subsidiary” means, at any date of determination, any Subsidiary that, at the last day
of the most recently ended Fiscal Quarter of the Lead Borrower for which financial statements have
theretofore been most recently delivered pursuant to Sections 6.01(a) or (b), accounted for less than (x)
2.5% of Total Assets at such date and (y) less than 2.5% of the Consolidated revenues of the L.ead Borrower
and its Subsidiaries for the most recent period of four (4) Fiscal Quarters ending on or prior to such date;
provided, that, notwithstanding the above, “Immaterial Subsidiary” shall exclude any of the Lead
Borrower’s Subsidiaries designated in writing to the Agent, by a Responsible Officer of the Lead Borrower
(which the Lead Borrower shall be required to designate (and hereby undertakes to designate) to the extent
necessary to ensure that Immaterial Subsidiaries, in the aggregate, accounted for, at the last day of any
Measurement Period of the Lead Borrower for which financial statements have theretofore been most
recently delivered pursuant to Sections 6.01(a) or (b), less than 5.0% of Total Assets at such date and less
than 5.0% of Consolidated revenues of the Lead Borrower and its Subsidiaries for the Measurement Period
ending on such date.

“Increase Effective Date” shall have the meaning provided therefor in Section 2.15(b)(iv).

“Indebtedness” of any Person means, without duplication, whether or not included as indebtedness
or liabilities in accordance with GAAP, (a) all obligations of such Person for borrowed money or with
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respect to deposits or advances of any kind, (b) all obligations of such Person evidenced by bonds,
debentures, notes or similar instruments, (c) all obligations of such Person upon which interest charges are
customarily paid, (d) all obligations of such Person under conditional sale or other title retention agreements
relating to property acquired by such Person (excluding trade accounts payable incurred in the ordinary
course of business), (¢) all obligations of such Person in respect of the deferred purchase price of property
or services (excluding current accounts payable incurred in the ordinary course of business), (f) all
Indebtedness of others secured by (or for which the holder of such Indebtedness has an existing right,
contingent or otherwise, to be secured by) any Lien on property owned or acquired by such Person, whether
or not the Indebtedness secured thereby has been assumed, (g) all Guarantees by such Person of
Indebtedness of others, (h) the capitalized amount of all Indebtedness in respect of Capital Lease
Obligations that would appear on a balance sheet of such Person prepared as of such date in accordance
with GAAP, (i) all obligations, contingent or otherwise, of such Person as an account party in respect of
letters of credit and letters of guaranty, (j) all obligations, contingent or otherwise, of such Person in respect
of bankers’ acceptances, (k) obligations under any liquidated earn-out, (1) in respect of Synthetic Lease
Obligations, the capitalized amount of the remaining lease or similar payments under the relevant lease or
other applicable agreement or instrument that would appear on a balance sheet of such Person prepared as
of such date in accordance with GAAP if such lease, agreement or instrument were treated as a capital lease
for accounting purposes, and (m) obligations, whether absolute or contingent and howsoever and
whensoever created, arising, evidenced or acquired (including all renewals, extensions and modifications
thereof and substitutions therefor), under (x) any and all Swap Contracts and (y) any and all cancellations,
buy backs, reversals, terminations or assignments of any Swap Contract transaction, and (n) all obligations
of such Person to purchase, redeem, retire, defease or otherwise make any payment in respect of any Equity
Interest in such Person or any other Person (including, without limitation, Disqualified Stock, or any
warrant, right or option to acquire such Equity Interest, valued, in the case of a redeemable preferred
interest, at the greater of its voluntary or involuntary liquidation preference plus accrued and unpaid
dividends. The Indebtedness of any Person shall include the Indebtedness of any other entity (including
any partnership in which such Person is a general partner) to the extent such Person is liable therefor as a
result of such Person’s ownership interest in or other relationship with such entity, except to the extent the
terms of such Indebtedness provide that such Person is not liable therefor.

“Indemnified Taxes” means, (a) Taxes, other than Excluded Taxes, imposed on or with respect to
any payment made by, or on account of any obligation of, any Loan Party under any Loan Document, and

(b) to the extent not otherwise described in the foregoing clause (a), Other Taxes.

“Indemnitees” has the meaning specified in Section 10.04(b).

“Information” has the meaning specified in Section 10.07.

“Intellectual Property” means all present and future: trade secrets, know-how and other proprietary
information; trademarks, trademark applications, internet domain names, service marks, trade dress, trade
names, business names, designs, logos, slogans (and all translations, adaptations, derivations and
combinations of the foregoing) indicia and other source and/or business identifiers, and all registrations or
applications for registrations which have heretofore been or may hereafter be issued thereon throughout the
world; copyrights and copyright applications; (including copyrights for computer programs) and all tangible
and intangible property embodying the copyrights, unpatented inventions (whether or not patentable);
patents and patent applications; industrial design applications and registered industrial designs; license
agreements related to any of the foregoing; books, customer lists, records, writings, computer tapes or disks,
flow diagrams, specification sheets, computer software, source codes, object codes, executable code, data,
databases and other physical manifestations, embodiments or incorporations of any of the foregoing; all
other intellectual property; and all common law and other rights throughout the world in and to all of the
foregoing.
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“Interest Payment Date” means, (a) as to any LIBOR Rate Loan, the last day of each Interest Period
applicable to such Loan and the Maturity Date; and (b) as to any Base Rate Loan (including a Swing Line
Loan), the first day after the end of each month and the Maturity Date.

“Interest Period” means, as to each LIBOR Rate Loan, the period commencing on the date such
LIBOR Rate Loan is disbursed or converted to or continued as a LIBOR Rate Loan and ending on the date
one, two or three months thereafter, as selected by the Lead Borrower in its LIBOR Rate Loan Notice;

provided, that:

(1) any Interest Period that would otherwise end on a day that is not a Business Day
shall be extended to the next succeeding Business Day unless such Business Day falls in another
calendar month, in which case such Interest Period shall end on the next preceding Business Day;

(i1) any Interest Period that begins on the last Business Day of a calendar month (or on
a day for which there is no numerically corresponding day in the calendar month at the end of such
Interest Period) shall end on the last Business Day of the calendar month at the end of such Interest
Period;

(i)  no Interest Period shall extend beyond the Maturity Date; and

(iv) notwithstanding the provisions of clause (iii) no Interest Period shall have a
duration of less than one (1) month, and if any Interest Period applicable to a LIBOR Borrowing
would be for a shorter period, such Interest Period shall not be available hereunder.

For purposes hereof, the date of a Borrowing initially shall be the date on which such Borrowing is made
and thereafter shall be the effective date of the most recent conversion or continuation of such Borrowing.

“Inventory” has the meaning set forth in the UCC or PPSA, as applicable, and shall also include,
without limitation, all: (a) goods which (i) are leased by a Person as lessor, (ii) are held by a Person for sale
or lease or to be furnished under a contract of service, (iii) are furnished by a Person under a contract of
service, or (iv) consist of raw materials, work in process, or materials used or consumed in a business; (b)
goods of said description in transit; (c) goods of said description which are returned, repossessed or rejected;
and (d) packaging, advertising, and shipping materials related to any of the foregoing.

“Investment” means, with respect to a specified Person, any Equity Interests, evidences of
Indebtedness or other securities (including any option, warrant or other right to acquire any of the foregoing)
of, or any capital contribution or loans or advances to, Guarantees of any Indebtedness or other obligations
of, or any other investment (including any investment in the form of transfer of property for consideration
that is less than the fair value thereof (as determined reasonably and in good faith by the chief financial
officer of the Lead Borrower)) in, any other Person that are held or made by the specified Person. The
amount, as of any date of determination, of (a) any Investment in the form of a loan or an advance shall be
the principal amount thereof outstanding on such date, without any adjustment for write-downs or write-
offs (including as a result of forgiveness of any portion thereof) with respect to such loan or advance after
the date thereof, (b) any Investment in the form of a Guarantee shall be determined in accordance with the
definition of the term “Guarantee,” (c) any Investment in the form of a purchase or other acquisition for
value of any Equity Interests, evidences of Indebtedness or other securities of any Person shall be the fair
value (as determined reasonably and in good faith by the chief financial officer of the Lead Borrower) of
the consideration therefor (including any Indebtedness assumed in connection therewith), plus the fair value
(as so determined) of all additions, as of such date of determination, thereto, and minus the amount, as of
such date of determination, of any portion of such Investment repaid to the investor in cash as a repayment
of principal or a return of capital, as the case may be, but without any other adjustment for increases or
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decreases in value of, or write-ups, write-downs or write-offs with respect to, such Investment after the time
of such Investment, (d) any Investment (other than any Investment referred to in clause (a), (b) or (c) above)
in the form of a transfer of Equity Interests or other property by the investor to the investee, including any
such transfer in the form of a capital contribution, shall be the fair value (as determined reasonably and in
good faith by the chief financial officer of the Lead Borrower) of such Equity Interests or other property as
of the time of such transfer (less, in the case of any investment in the form of transfer of property for
consideration that is less than the fair value thereof, the fair value (as so determined) of such consideration
as of the time of the transfer), minus the amount, as of such date of determination, of any portion of such
Investment repaid to the investor in cash as a return of capital, but without any other adjustment for
increases or decreases in value of, or write-ups, write-downs or write-offs with respect to, such Investment
after the time of such transfer, and (e) any Investment (other than any Investment referred to in clause (a),
(b), (c) or (d) above) in any Person resulting from the issuance by such Person of its Equity Interests to the
investor shall be the fair value (as determined reasonably and in good faith by the chief financial officer of
the Lead Borrower) of such Equity Interests at the time of the issuance thereof.

“Investment Grade Account Debtor” means any Account Debtor whose long term unsecured debt
is rated Baa3 or higher by Moody’s, or BBB- or higher by S&P.

“IRS” means the United States Internal Revenue Service.

“ISP” means, with respect to any Letter of Credit, the International Standby Practices 1998
(International Chamber of Commerce Publication No. 590) and any version or revision thereof accepted by
the L/C Issuer for use.

“Issuer Documents” means with respect to any Letter of Credit, the Letter Credit Application, the
Standby Letter of Credit Agreement or Commercial Letter of Credit Agreement, as applicable, and any
other document, agreement and instrument entered into by the L/C Issuer and a Borrower (or any
Subsidiary) or in favor of the L/C Issuer and relating to any such Letter of Credit.

“ITA” means the Income Tax Act (Canada).

“Joinder” means an agreement, in form satisfactory to the Agent pursuant to which, among other
things, a Person becomes a party to, and bound by the terms of, this Agreement and/or the other Loan
Documents in the same capacity and to the same extent as either a Borrower or a Guarantor, as the Agent
may determine.

“Landlord Lien State” means such state(s) in which a landlord’s claim for rent may have priority
over the Lien of the Agent in any of the Collateral.

“Laws” means each international, foreign, federal, state, provincial, territorial, municipal and local
statute, treaty, rule, guideline, regulation, ordinance, code and administrative or judicial precedent or
authority, including the interpretation or administration thereof by any Governmental Authority charged
with the enforcement, interpretation or administration thereof, and each applicable administrative order,
directed duty, request, license, authorization and permit of, and agreement with, any Governmental
Authority, in each case whether or not having the force of law.

“L/C Credit Extension” means, with respect to any Letter of Credit, the issuance thereof or
extension of the expiry date thereof, or the increase of the amount thereof, or the renewal thereof.

“L/C Issuer” means (a) each of Wells Fargo and JP Morgan Chase Bank, N.A., in its capacity as
an issuer of Letters of Credit hereunder, or any successor issuer of Letters of Credit hereunder (which
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successor may only be a Lender selected by the Lead Borrower and consented to by the Agent), (b) with
respect to the Existing Letters of Credit and until such Existing Letters of Credit expire or are returned
undrawn, JPMorgan Chase Bank, N.A., and (c) any other Lender selected and designated by the Lead
Borrower (subject to such Lender’s agreement to become an L/C Issuer hereunder) and consent to by the
Agent in its discretion. The L/C Issuer may, in its discretion, arrange for one or more Letters of Credit to
be issued by Affiliates of the L/C Issuer and/or for such Affiliate to act as an advising, transferring,
confirming and/or nominated bank in connection with the issuance or administration of any such Letter of
Credit, in which case the term “L/C Issuer” shall include any such Affiliate with respect to Letters of Credit
issued by such Affiliate. References to “the L/C Issuer” hereunder shall be deemed to mean, as applicable
and as the context may require, each L/C Issuer, the L/C Issuers collectively, either L/C Issuer or the
applicable L/C Issuer.

“L/C Obligations” means, as at any date of determination, the sum of (a) the aggregate undrawn
amount of all outstanding Letters of Credit, plus (b) the aggregate amount of outstanding reimbursement
obligations with respect to Letters of Credit which remain unreimbursed or which have not been paid
through a Loan. For purposes of computing the amounts available to be drawn under any Letter of Credit,
the amount of such Letter of Credit shall be determined in accordance with Section 1.06. For all purposes
of this Agreement, if on any date of determination a Letter of Credit has expired by its terms but any amount
may still be drawn thereunder by reason of the operation of any Rule under the ISP or any article of the
UCP, such Letter of Credit shall be deemed to be “outstanding” in the amount so remaining available to be
drawn.

“Lead Borrower” has the meaning assigned to such term in the preamble of this Agreement.
“Lease” means any agreement, whether written or oral, no matter how styled or structured, pursuant
to which a Loan Party is entitled to the use or occupancy of any space in a structure, land, improvements

or premises for any period of time.

“Lender” has the meaning specified in the introductory paragraph hereto and, as the context
requires, includes the Swing Line Lender.

“Lending Office” means, as to any Lender, the office or offices of such Lender described as such
in such Lender’s Administrative Questionnaire, or such other office or offices as a Lender may from time

to time notify the Borrower and the Agent.

“Letter of Credit” means each Standby Letter of Credit and each Commercial Letter of Credit issued
hereunder and shall include the Existing Letters of Credit.

“Letter of Credit Application” means an application for the issuance or amendment of a Letter of
Credit in the form from time to time in use by the L/C Issuer.

“Letter of Credit Disbursement” means a payment made by the L/C Issuer pursuant to a Letter of
Credit.

“Letter of Credit Expiration Date” means the day that is seven days prior to the Maturity Date then
in effect (or, if such day is not a Business Day, the next preceding Business Day).

“Letter of Credit Fee” has the meaning specified in Section 2.03(1).

“Letter of Credit Indemnified Costs” has the meaning specified in Section 2.03(f).
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“Letter of Credit Related Person” has the meaning specified in Section 2.03(f).

“Letter of Credit Sublimit” means an amount equal to $30,000,000. The Letter of Credit Sublimit
is part of, and not in addition to, the Aggregate Revolving Commitments. A permanent reduction of the
Aggregate Revolving Commitments shall not require a corresponding pro rata reduction in the Letter of
Credit Sublimit; provided, however, that if the Aggregate Revolving Commitments are reduced to an
amount less than the Letter of Credit Sublimit, then the Letter of Credit Sublimit shall be reduced to an
amount equal to (or, at Lead Borrower’s option, less than) the Aggregate Revolving Commitments.

“LIBOR Borrowing” means a Borrowing comprised of LIBOR Rate Loans.

“LIBOR Rate” means for any Interest Period with respect to a LIBOR Rate Loan, the rate per
annum as published by ICE Benchmark Administration Limited (or any successor page or other
commercially available source as the Agent may designate from time to time) as of 11:00 a.m., London
time, two (2) Business Days prior to the commencement of the requested Interest Period, for a term, and in
an amount, comparable to the Interest Period and the amount of the LIBOR Rate Loan requested (whether
as an initial LIBOR Rate Loan or as a continuation of a LIBOR Rate Loan or as a conversion of a Base
Rate Loan to a LIBOR Rate Loan) by Borrowers in accordance with this Agreement (and, if any such
published rate is below zero, then the rate shall be deemed to be zero). Each determination of the LIBOR
Rate shall be made by the Agent and shall be conclusive in the absence of manifest error.

“LIBOR Rate Loan” means a Loan that bears interest at a rate based on the LIBOR Rate.

“LIBOR Rate Loan Notice” means a notice for a LIBOR Borrowing or continuation pursuant to
Section 2.02(b), which shall be substantially in the form of Exhibit A.

“Lien” means (a) any mortgage, deed of trust, pledge, hypothecation, assignment, deposit
arrangement, encumbrance, lien (statutory or other), charge, or preference, priority or other security interest
or preferential arrangement in the nature of a security interest of any kind or nature whatsoever (including
any conditional sale, Capital Lease Obligation, Synthetic Lease Obligation, or other title retention
agreement, any easement, right of way or other encumbrance on title to real property, and any financing
lease having substantially the same economic effect as any of the foregoing) and (b) in the case of securities,
any purchase option, call or similar right of a third party with respect to such securities.

“Liquidation” means the exercise by the Agent of those rights and remedies accorded to the Agent
under the Loan Documents and applicable Law as a creditor of the Loan Parties with respect to the
realization on the Collateral, including (after the occurrence and during the continuation of an Event of
Default) the conduct by the Loan Parties acting with the consent of the Agent, of any public, private or
“going-out-of-business”, “store closing”, or other similarly themed sale or other disposition of the Collateral
for the purpose of liquidating the Collateral. Derivations of the word “Liquidation” (such as “Liquidate”)

are used with like meaning in this Agreement.
“Loan Account” has the meaning assigned to such term in Section 2.11(a).

“Loan Documents” means this Agreement, each Note, each Issuer Document, all Borrowing Base
Certificates, the Security Documents, each Facility Guaranty, each Request for Credit Extension, the
Subordination Agreements, the Perfection Certificate and any other instrument or agreement now or
hereafter executed and delivered in connection herewith, or in connection with any transaction arising out
of any Cash Management Services and Bank Products provided by the Agent or any of its Affiliates, each
as amended and in effect from time to time; provided, that, for purposes of the definition of “Material
Adverse Effect” and Article VII, “Loan Documents” shall not include agreements relating to Cash
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Management Services and Bank Products. Any reference in this Agreement or any other Loan Document
to a Loan Document shall include all appendices, exhibits or schedules thereto, and all amendments,
restatements, supplements or other modifications thereto, and shall refer to this Agreement or such Loan
Document as the same may be in effect at any and all times such reference becomes operative.

“Loan Parties” means, collectively, the Borrowers and the Guarantors.

“Loans” means the loans and advances made by the Lenders or the Agent pursuant to Article II of
this Agreement, including Revolving Loans, Swing Line Loans, FILO Loans and Protective Advances, and
the term “Loan” shall mean any such Loans individually, as the context may require.

“Margin Stock” is as defined in Regulation U of the FRB as in effect from time to time.

“Material Adverse Effect” means any event, development or circumstance that has had or could
reasonably be expected to have a material adverse effect on (a) the business, assets, operations or condition
(financial or otherwise) of the Lead Borrower and its Subsidiaries taken as a whole, (b) the ability of any
Loan Party to perform any of its obligations under the Loan Documents to which it is a party, (c) the
Collateral, the Agent’s Liens (on behalf of itself, the Lenders or the other Credit Parties) on the Collateral
or the priority of such Liens, or (d) the rights of or benefits available to the Agent, the L/C Issuer or the
Lenders under the Loan Documents.

“Material Contracts” means with respect to any Loan Party or any of their Subsidiaries, (a) the BB
Far East Inventory Agreement, and (b) each other contract, license, or instrument to which such Person is
a party (or is otherwise bound) for which breach, nonperformance, cancellation or failure to timely renew
could reasonably be expected to have a Material Adverse Effect.

“Material Indebtedness” means Indebtedness (other than the Obligations) of the Loan Parties in an
aggregate principal amount exceeding $20,000,000. For purposes of determining the amount of Material
Indebtedness at any time, (a) the amount of the obligations in respect of any Swap Contract at such time
shall be calculated at the Swap Termination Value thereof, (b) undrawn committed or available amounts
shall be included, and (c) all amounts owing to all creditors under any combined or syndicated credit
arrangement shall be included.

“Material Subsidiary” means each Subsidiary that is not an Immaterial Subsidiary.
“Maturity Date” means June 28, 2024.
“Maximum Rate” has the meaning provided therefor in Section 10.09.

“Measurement Period” means, at any date of determination, the most recently completed twelve
Fiscal Months of the Lead Borrower.

“Moody’s” means Moody’s Investors Service, Inc. and any successor thereto.

“Multiemployer Plan” means a “multiemployer plan” as defined in Section 4001(a)(3) of ERISA,
to which any Loan Party or any ERISA Affiliate makes or is obligated to make contributions or has any
ongoing obligation with respect to withdrawal liability (within the meaning of Title IV of ERISA).

“Net Orderly Liquidation Value Percentage” means, with respect to Inventory of any Person, the
fraction, expressed as a percentage, (a) the numerator of which is the amount equal to the recovery on the
aggregate amount of the applicable category of Eligible Inventory (or, as applicable Eligible In-Transit
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Inventory) at such time on an orderly “going-out-of-business”, “store closing” or other similarly themed
sale basis as set forth in the most recent acceptable Inventory appraisal conducted by an appraiser
reasonably satisfactory to the Agent in accordance with the terms and conditions herein, net of operating
expenses, liquidation expenses and commissions reasonably anticipated in the disposition of such assets
and (b) the denominator of which is the Cost of the aggregate amount of the Eligible Inventory subject to
such appraisal. For purposes of determining the Net Orderly Liquidation Value Percentage as of the Closing
Date, Agent will refer to the appraisal delivered pursuant to Section 4.01(a)(xi)(A).

“Non-Consenting Lender” has the meaning provided therefor in Section 10.01.
“Non-Defaulting Lender” means each Lender other than a Defaulting Lender.

“Note” means (a) a Revolving Note, (b) a FILO Note, or (c) the Swing Line Note, as the context
may require, as each may be amended, supplemented or modified from time to time.

“Obligations” means (a) all advances to, and debts (including principal, interest, fees, costs, and
expenses), liabilities, obligations, covenants, indemnities, and duties of, any Loan Party arising under any
Loan Document or otherwise with respect to any Loan or Letter of Credit (including payments in respect
of reimbursement of disbursements, interest thereon and obligations to provide cash collateral therefor),
whether direct or indirect (including those acquired by assumption), absolute or contingent, due or to
become due, now existing or hereafter arising and including interest, fees, costs, expenses and indemnities
that accrue after the commencement by or against any Loan Party or any Affiliate thereof of any proceeding
under any Debtor Relief Laws naming such Person as the debtor in such proceeding, regardless of whether
such interest, fees, costs, expenses and indemnities are allowed claims in such proceeding, and (b) any
Other Liabilities; provided, that, the Obligations shall not include any Excluded Swap Obligations.

“OFAC” means The Office of Foreign Assets Control of the U.S. Department of the Treasury.

“Organization Documents” means, (a) with respect to any corporation, the certificate or articles of
incorporation and the bylaws (or equivalent or comparable constitutive documents with respect to any non-
U.S. jurisdiction); (b) with respect to any limited liability company, the certificate or articles of formation
or organization and operating agreement; (c) with respect to any partnership, joint venture, trust or other
form of business entity, the partnership, joint venture or other applicable agreement of formation or
organization and any agreement, instrument, filing or notice with respect thereto filed in connection with
its formation or organization with the applicable Governmental Authority in the jurisdiction of its formation
or organization and, if applicable, any certificate or articles of formation or organization of such entity, and
(d) in each case, all shareholder or other equity holder agreements, voting trusts and similar arrangements
to which such Person is a party or which is applicable to its Equity Interests and all other arrangements
relating to the Control or management of such Person.

“Other Liabilities” means collectively (a) any Bank Product Obligations and (b) any obligation on
account of any Cash Management Services furnished to any of the Loan Parties or any of their Subsidiaries,
provided, that, in order for any item described in the definition of Cash Management Services to be the
basis for “Other Liabilities”, (i) if the applicable Bank Product Provider is Wells Fargo or its Affiliates,
then, if reasonably requested by the Agent, the Agent shall have received a Bank Product Provider Letter
Agreement within ten (10) Business Days after the date of such request, or (ii) if the applicable Bank
Product Provider is any other Person, the Agent shall have received a Bank Product Provider Letter
Agreement on the Closing Date in the case of any Cash Management Services in effect on the Closing Date
or within ten (10) Business Days after the date of the commencement of the provision of the applicable
Cash Management Services to any Loan Parties or their Subsidiaries, as applicable, as each may be amended
from time to time.
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“Other Taxes” means all present or future stamp or documentary taxes or any other excise or
property taxes, charges or similar levies arising from any payment made hereunder or under any other Loan
Document or from the execution, delivery or enforcement of, or otherwise with respect to, this Agreement
or any other Loan Document.

“Outstanding Amount” means (i) with respect to any Loan on any date, the aggregate outstanding
principal amount thereof after giving effect to any borrowings and prepayments or repayments of Loans
occurring on such date and (ii) with respect to any L/C Obligations on any date, the amount of such L/C
Obligations on such date after giving effect to any L/C Credit Extension occurring on such date and any
other changes in the aggregate amount of the L/C Obligations as of such date.

“Overadvance” means a Credit Extension to the extent that, immediately after its having been
made, Excess Availability is less than zero.

“Ownership Group” means, collectively, the CDV 2015 Annuity Trust, the Del Vecchio Family
Trust, Delfin SARL, and DV Family LLC or any one or more of (i) Claudio Del Vecchio, Debra Del
Vecchio or Leonardo Del Vecchio; (ii) any child or descendant of Claudio Del Vecchio or Claudio Del
Vecchio and Debra Del Vecchio; (iii) any estate, trust, guardianship, custodianship or other similar entity
or fiduciary arrangement for the primary benefit of any one or more of the individuals named or described
in clauses (i) and (ii) above; and (iv) any Person (other than a natural person) Controlled by and
substantially all of the interests in which are owned, directly or indirectly, by, any one or more of the
individuals or entities named or described in clause (i), (ii) or (iii) above.

“Participant” has the meaning specified in Section 10.06(d).
“Patriot Act” has the meaning specified in Section 5.22.

“Payment Conditions” means, at the time of (a) the making of an Investment, Permitted
Acquisition, Restricted Payment, Permitted Debt Prepayment or any other transaction that is expressly
conditioned on satisfaction of the ‘“Payment Conditions”, (b) the incurrence of Additional Stockholder
Subordinated Debt under Section 7.01(a)(x), or (c) the incurrence of Permitted Additional Debt under
Section 7.01(a)(xix), (each, a “Specified Transaction”), either (i) Excess Availability on such date, after
giving effect to such Specified transaction, and for each day during the 90 day period prior to the making,
funding or consummation of such Specified Transaction (determined on a pro forma basis as if such
Specified Transaction (and any Borrowing of Loans to finance such Specified Transaction) occurred on the
first day of such 90 day period) exceeds the greater of (x) $40,000,000 and (y) 20% of the Aggregate Loan
Cap, or (ii) both (A) Excess Availability on such date, after giving effect to such Specified transaction, and
for each day during the 90 day period prior to the making, funding or consummation of such Specified
Transaction (determined on a pro forma basis as if such Specified Transaction (and any borrowing of
Revolving Loans or FILO Loans to finance such Specified Transaction) occurred on the first day of such
90 day period) exceeds the greater of (x) $30,000,000 and (y) 15% of the Aggregate Loan Cap and (B) the
Consolidated Fixed Charge Coverage Ratio for the most recently ended Measurement Period for which
financial statements have been delivered to the Agent pursuant to Section 6.01(a) or 6.01(b) (determined
on a pro forma basis as if such Specified Transaction (and any borrowing of Indebtedness, whether Loans
or otherwise) occurred on the first day of such Measurement Period) is at least 1.00 to 1.00.

“Payment Intangibles” means “payment intangibles” as defined in the UCC, or “intangibles” as
defined in the PPSA, as applicable.

“PBGC” means the Pension Benefit Guaranty Corporation.
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“PCAOB” means the Public Company Accounting Oversight Board.

“Perfection Certificate” has the meaning specified in the US Security Agreement and the Canadian
Security Agreement.

“Permitted Acquisition” means any Acquisition by the Borrowers or any of their Subsidiaries in a
transaction that satisfies each of the following requirements:

(a) such Acquisition is not a hostile or contested acquisition and such Acquisition shall
have been approved by the Board of Directors of the Person (or similar governing body if such
Person is not a corporation) which is the subject of such Acquisition;

(b) the business acquired in connection with such Acquisition is engaged in a line of
business in which the Loan Parties are engaged on the Closing Date or in a line of business that is
substantially similar, related, or incidental thereto;

(©) both before and after giving effect to such Acquisition and the Revolving Loans or
FILO Loans (if any) requested to be made in connection therewith, each of the representations and
warranties in the Loan Documents is true and correct (except any such representation or warranty
which relates to a specified prior date, in which case such representation or warranty shall be true
and correct as of such prior date) and no Event of Default exists, will exist, or would result
therefrom;

(d) if the consideration paid for such Acquisition exceeds $10,000,000, as soon as
available, but not less than 10 Business Days prior to such Acquisition, the Lead Borrower has
provided the Agent (i) notice of such Acquisition and (ii) a copy of all business and financial
information reasonably requested by the Agent including pro forma financial statements,
statements of cash flow, and Excess Availability projections;

(e) if such Acquisition is an acquisition of Equity Interests, such Acquisition will not
result in any violation of Regulation U of the FRB;

€3} if such Acquisition involves a merger, amalgamation or a consolidation involving
a Borrower or any other Loan Party, such Borrower or such Loan Party, as applicable, shall be the
surviving or continuing entity;

(2) no Loan Party shall, as a result of or in connection with any such Acquisition,
assume or incur any direct or contingent liabilities (whether relating to environmental, tax,
litigation, or other matters) that could reasonably be expected to have a Material Adverse Effect;

(h) all actions required to be taken with respect to any newly acquired or formed
wholly-owned Subsidiary of a Borrower or a Loan Party, as applicable, required under Section 6.14
shall have been taken,;

(1) the Lead Borrower shall have delivered to the Agent the final executed material
documentation relating to such Acquisition within 30 days following the consummation thereof;
and

) the Loan Parties shall have satisfied the Payment Conditions.
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“Permitted Additional Debt” means Indebtedness of the Loan Parties (a) which is unsecured or
secured by Liens on assets that are not part of the Collateral, (b) which has a scheduled maturity date that
is not earlier than 91 days after the Maturity Date, (c) which does not provide for (i) scheduled payments
of principal in excess of 1% of the original principal amount thereof per annum or (ii) any obligation to
repurchase or prepay such Indebtedness (whether absolute or at the option of the holder) prior to the
scheduled maturity date of such Indebtedness (other than prepayments in respect of excess cash flow
acceptable to the Agent in its Permitted Discretion), and (d) the other terms and conditions of which have
been approved by the Agent, which approval shall not be unreasonably withheld, conditioned or delayed
(provided, that, the Agent shall promptly grant such approval so long as (1) no Specified Event of Default
shall have occurred and be continuing at the time of incurrence of such Indebtedness, (2) no Event of
Default that is not a Specified Event of Default shall have occurred and shall have been continuing for a
period of 30 days or more prior to the time of incurrence of such Indebtedness, and (3) such Indebtedness
is on terms and conditions which, when taken as a whole, are generally not inconsistent with those of then
comparable financings available to borrowers that are then comparable (with respect to financial condition
and prospects) to the Lead Borrower); provided, that (x) if such Indebtedness is secured by real property
on which any Collateral is located, the holder of such Indebtedness shall have entered into a customary
collateral access agreement acceptable to the Agent in its Permitted Discretion providing the Agent with
the right to access and utilize such real property (without the payment of any rent or other compensation)
in connection with any exercise by the Agent of its rights or remedies with respect to the Collateral, and (y)
if such Indebtedness is secured by Intellectual Property, the holder of such Indebtedness shall have entered
into a customary agreement acceptable to the Agent in its Permitted Discretion providing the Agent (without
the payment of any royalty or other compensation) with the non-exclusive right to use, license or sublicense
such Intellectual Property for the purpose of exercising its rights or remedies with respect to the Collateral.

“Permitted Debt Prepayment” has the meaning set forth in Section 7.08(b)(vii).

“Permitted Discretion” means a determination made in good faith and in the exercise of
commercially reasonable (from the perspective of a secured asset-based lender) business judgment.

“Permitted Encumbrances” means:

(a) Liens imposed by law for Taxes that are not yet delinquent or (i) the validity or
amount thereof is being contested in good faith by appropriate proceedings, (ii) the Lead Borrower
or such Subsidiary has set aside on its books reserves with respect thereto to the extent required by
GAAP and (iii) such contest effectively suspends collection of the contested obligation and the
enforcement of any Lien securing such obligation;

(b) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s and other like
Liens imposed by law (other than any Lien imposed pursuant to Section 430(k) of the Code or
Section 303(k) of ERISA or a violation of Section 436 of the Code), arising in the ordinary course
of business and securing obligations that are not overdue by more than 30 days or are being
contested in compliance with Section 6.04;

(©) pledges and deposits made (i) in the ordinary course of business in compliance
with workers’ compensation, unemployment insurance and other social security laws or regulations
and (ii) in respect of letters of credit, bank guarantees or similar instruments issued for the account
of the Lead Borrower or any Subsidiary in the ordinary course of business supporting obligations
of the type set forth in clause (i) above;

(d) pledges and deposits made to secure the performance of bids, trade contracts (other
than Indebtedness for borrowed money), leases (other than Capital Lease Obligations), statutory
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obligations, surety and appeal bonds, performance bonds and other obligations of a like nature, in
each case in the ordinary course of business;

(e) judgment liens in respect of judgments that do not constitute an Event of Default
under clause (k) of Section 8.01;

€3] easements, zoning restrictions, rights-of-way, site plan agreements, development
agreements, operating agreements, cross-easement agreements, reciprocal easement agreements
and similar encumbrances and exceptions to title on real property that do not secure any monetary
obligations and do not materially detract from the value of the affected property or materially
interfere with the ordinary conduct of business of the Lead Borrower or any Subsidiary or the
ordinary operation of such real property;

(2) customary rights of setoff upon deposits of cash in favor of banks and other
depository institutions and Liens of a collecting bank arising under the UCC in respect of payment
items in the course of collection;

(h) Liens arising from precautionary UCC or PPSA financing statement filings (or
similar filings under applicable law) regarding operating leases or consignments;

1) Liens representing any interest or title of a licensor, lessor or sublicensor or
sublessor, or a licensee, lessee or sublicensee or sublessee, in the property subject to any lease
(other than Capital Lease Obligations), license or sublicense or concession agreement permitted by
this Agreement;

)] Liens arising in the ordinary course of business in favor of custom and forwarding
agents and similar Persons in respect of imported goods and merchandise in the custody of such
Persons;

(k) Liens in favor of customs and revenue authorities arising as a matter of law to

secure payment of customs duties in connection with the importation of goods;

D Liens or rights of setoff against credit balances of the Lead Borrower with Credit
Card Issuers or Credit Card Processors to secure obligations of the Lead Borrower to any such
Credit Card Issuer or Credit Card Processor incurred in the ordinary course of business as a result
of fees and chargebacks;

(m) other Liens that are contractual rights of set-off; and

(n) undetermined or inchoate Liens and charges arising or potentially arising under
statutory provisions which have not at the time been filed or registered in accordance with
applicable Law or which, although filed or registered, relate to obligations not due or delinquent;

provided, that, the term “Permitted Encumbrances” shall not include any Lien securing Indebtedness, other
than Liens referred to in clause (c) above securing letters of credit, bank guarantees or similar instruments.

“Person” means any natural person, corporation, limited liability company, unlimited liability
company, trust, joint venture, association, company, partnership, limited partnership, Governmental
Authority or other entity.
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“Plan” means any “employee pension benefit plan,” as defined in Section 3(2) of ERISA (other
than a Multiemployer Plan), that is subject to the provisions of Title IV of ERISA or Section 412 of the
Code or Section 302 of ERISA, and in respect of which any Loan Party or any ERISA Affiliate is (or, if
such plan were terminated, would under Section 4069 of ERISA be deemed to be) an “employer” as defined
in Section 3(5) of ERISA.

“Platform” has the meaning specified in Section 6.01.
“Portal” has the meaning specified in Section 2.02.

“PPSA” means the Personal Property Security Act (Ontario), including the regulations thereto and
related Minister’s Orders, provided, that, if perfection or the effect of perfection or non-perfection or the
priority of any Lien created hereunder or under any other Loan Document on the Collateral is governed by
the personal property security legislation or other applicable legislation with respect to personal property
security in effect in any applicable jurisdiction in Canada, “PPSA” means the Personal Property Security
Act or such other applicable legislation (including, the Civil Code of Quebec) in effect from time to time in
such other jurisdiction in Canada for purposes of the provisions hereof relating to such perfection, effect of
perfection or non-perfection or priority.

“Priority Payable Reserves” means reserves for amounts secured by any Liens, choate or inchoate,
which rank or are capable of ranking in priority to the Agent's Liens and/or for amounts which may represent
costs relating to the enforcement of the Agent's Liens including, without limitation, in the Permitted
Discretion of the Agent, any such amounts due and not paid for wages, vacation pay, severance pay,
amounts due and not paid under any legislation relating to workers' compensation or to employment
insurance, all amounts deducted or withheld and not paid and remitted when due under the ITA, amounts
currently or past due and not paid for realty, municipal or similar taxes (to the extent impacting personal or
movable property) and all unfunded wind-up or solvency deficiency amounts under, and all amounts
currently or past due and not contributed, remitted or paid to or under any Canadian Pension Plans or under
the Canada Pension Plan, the Pension Benefits Act (Ontario) or any similar legislation other than amounts
included in the Wage Earner Protection Act Reserve, or any similar statutory or other claims that would
have or would reasonably be expected to have priority over or rank pari passu with any Liens granted to
the Agent now or in the future.

“Projections” has the meaning set forth in Section 6.01(e).
“Protective Advance” means any Credit Extension made by the Agent, in its discretion, which:

(a) Is made to maintain, protect or preserve the Collateral and/or the Credit Parties’
rights under the Loan Documents or which is otherwise for the benefit of the Credit Parties; or

(b) Is made to enhance the likelihood of, or to maximize the amount of, repayment of
any Obligation;
(©) Is made to pay any other amount chargeable to any Loan Party hereunder; and

(d) Together with all other Protective Advances then outstanding, shall not (i) at any
time, exceed ten percent (10%) of the Aggregate Loan Cap or (ii) unless a Liquidation is occurring,
remain outstanding for more than forty-five (45) consecutive Business Days, unless in each case,
the Required Lenders otherwise agree.
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provided, however, that the foregoing shall not (i) modify or abrogate any of the provisions of Section 2.03
regarding the Revolving Lenders’ obligations with respect to Letters of Credit or Section 2.04 regarding
the Revolving Lenders’ obligations with respect to Swing Line Loans, or (ii) result in any claim or liability
against the Agent (regardless of the amount of any Credit Extension) for Unintentional Overadvances and
such Unintentional Overadvances shall not reduce the amount of Protective Advances allowed hereunder,
and further provided, that, in no event shall the Agent make a Protective Advance, if after giving effect
thereto, the principal amount of the Total Revolving Outstandings would exceed the Aggregate Revolving
Commitments (as in effect prior to any termination of the Aggregate Revolving Commitments pursuant to
Section 2.06 or Section 8.02 hereof).

“Provider” has the meaning specified in Section 9.18.

“PTE” means a prohibited transaction class exemption issued by the U.S. Department of Labor, as
any such exemption may be amended from time to time.

“Public Lender” has the meaning specified in Section 6.01.

“Qualified ECP Guarantor” means, in respect of any Swap Obligation, each Loan Party that has
total assets exceeding $10,000,000 at the time the relevant Guarantee or grant of the relevant security
interest becomes effective with respect to such Swap Obligation or such other person as constitutes an
“eligible contract participant” under the Commodity Exchange Act or any regulations promulgated
thereunder and can cause another person to qualify as an “eligible contract participant” at such time by
entering into a keepwell under Section 1a(18)(A)(v)(II) of the Commodity Exchange Act.

“Refinancing Indebtedness” means, in respect of any Indebtedness (the “Original Indebtedness”),
any Indebtedness that extends, renews or refinances such Original Indebtedness (or any Refinancing
Indebtedness in respect thereof); provided, that (a) the principal amount of such Refinancing Indebtedness
shall not exceed the principal amount of such Original Indebtedness except by an amount no greater than
accrued and unpaid interest with respect to such Original Indebtedness and any financing fees; (b) the stated
final maturity of such Refinancing Indebtedness shall not be earlier than that of such Original Indebtedness;
(c) such Refinancing Indebtedness shall not constitute an obligation (including pursuant to a Guarantee) of
any Subsidiary that shall not have been (or, in the case of after-acquired Subsidiaries, shall not have been
required to become pursuant to the terms of the Original Indebtedness) an obligor in respect of such Original
Indebtedness and shall constitute an obligation of such Subsidiary only to the extent of their obligations in
respect of such Original Indebtedness; and (d) such Refinancing Indebtedness shall not be secured by any
Lien on any asset other than the assets that secured such Original Indebtedness (or would have been required
to secure such Original Indebtedness pursuant to the terms thereof).

“Register” has the meaning specified in Section 10.06(c).

“Registered Public Accounting Firm” has the meaning specified by the Securities Laws and shall
be independent of the Lead Borrower and its Subsidiaries as prescribed by the Securities Laws.

“Related Parties” means, with respect to any Person, such Person’s Affiliates and the partners,
directors, officers, employees, agents and advisors of such Person and of such Person’s Affiliates.

“Rent Reserves” means, with respect to any leased store, warehouse distribution center, regional
distribution center or depot where any Inventory subject to Liens arising by operation of law is located, a
reserve equal to two (2) months’ rent at such store, warehouse distribution center, regional distribution
center or depot.
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“Reports” has the meaning provided in Section 9.12(b).

“Request for Credit Extension” means (a) with respect to a Borrowing of Loans, conversion or
continuation of Loans, an electronic notice via the Portal or LIBOR Rate Loan Notice, (b) with respect to
an L/C Credit Extension, a Letter of Credit Application and, if required by the L/C Issuer, a Standby Letter
of Credit Agreement or Commercial Letter of Credit Agreement, as applicable, and (c) with respect to a
Swing Line Loan, a Swing Line Loan Notice.

“Required FILO Lenders” means, as of any date of determination, collectively, (a) prior to the
funding of the FILO Loans on the Closing Date, FILO Lenders holding FILO Commitments aggregating
more than fifty percent (50%) of the Aggregate FILO Commitments, and (b) thereafter, FILO Lenders
whose percentage of the Total FILO Outstandings, aggregate more than fifty percent (50%) of the Total
FILO Outstandings; provided, however, that at any time there shall be two (2) or more unaffiliated Non-
Defaulting Lenders that are FILO Lenders, Required FILO Lenders shall include at least two (2) such
unaffiliated Non-Defaulting Lenders that are FILO Lenders, in each case, for determining Required FILO
Lenders. The FILO Commitments and the share of Total FILO Outstandings of any Defaulting Lender
shall be disregarded in determining Required FILO Lenders at any time.

“Required Lenders” means, as of any date of determination, collectively, (a) Lenders holding more
than fifty percent (50%) of the sum of (i) the Aggregate Revolving Commitments, plus (ii) (A) at any time
prior to the funding of the FILO Loans on the Closing Date, the Aggregate FILO Commitments, or (B) at
any time thereafter, the Total FILO Outstandings, if any, in each case, at such time, or (b) if the Aggregate
Commitments have been terminated, Lenders whose percentage of the Total Outstandings (calculated
assuming settlement and repayment of all Swing Line Loans by the Lenders) aggregate more than fifty
percent (50%) of such Total Outstandings; provided, however, that at any time there shall be two (2) or
more unaffiliated Non-Defaulting Lenders, Required Lenders shall include at least two (2) such unaffiliated
Non-Defaulting Lenders. The Commitments and the share of Total Outstandings of any Defaulting Lender
shall be disregarded in determining Required Lenders at any time; provided, that, the amount of any
participation in (x) any unreimbursed Letter of Credit Disbursements that such Defaulting Lender that is a
Lender has failed to fund or (y) any Swing Line Loan that such Defaulting Lender has failed to fund that
have not been reallocated to and funded by another Lender shall be deemed to be held by the Lender that
is the applicable L/C Issuer or Swing Line Lender, as the case may be, in making such determination.

“Required Revolving Lenders” means, as of any date of determination, collectively, Revolving
Lenders having Revolving Commitments aggregating more than fifty percent (50%) of the Aggregate
Revolving Commitments, or if the Aggregate Revolving Commitments have been terminated, Revolving
Credit Lenders whose percentage of the Total Revolving Outstandings (calculated assuming settlement and
repayment of all Swing Line Loans by the Lenders) aggregate more than fifty percent (50%) of the Total
Revolving Outstandings; provided, however, that at any time there shall be two (2) or more unaffiliated
Non-Defaulting Lenders that are Revolving Lenders, Required Revolving Lenders shall include at least two
(2) such unaffiliated Non-Defaulting Lenders that are Revolving Lenders. The Revolving Commitments
and the share of Total Revolving Outstandings of any Defaulting Lender shall be disregarded in determining
Required Revolving Lenders at any time; provided, that, the amount of any participation in any
unreimbursed Letter of Credit Disbursements or Swing Line Loans that such Defaulting Lender that is a
Revolving Lender has failed to fund that have not been reallocated to and funded by another Revolving
Lender shall be deemed to be held by the Revolving Lender that is the applicable L/C Issuer or Swing Line
Lender, as the case may be, in making such determination.

“Reserves” means, without duplication of any other Reserves or items that are otherwise addressed
through eligibility criteria, any and all reserves which the Agent deems necessary, in its Permitted
Discretion, to maintain (including, without limitation, the FILO Reserve, reserves for accrued and unpaid
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interest on the Obligations, Rent Reserves, Gift Card Reserves, Bank Products Reserves, the Priority
Payable Reserves, Wage Earner Protection Act Reserves, Cash Management Reserves, and reserves for
loyalty programs, reserves for consignee’s, warehousemen’s, mortgagee’s and bailee’s charges, reserves
for dilution of Accounts, layaway deposits reserves for Inventory shrinkage, reserves for customs charges
and shipping charges and other foreign landing costs related to any Inventory in transit, reserves for Swap
Obligations, reserves for contingent liabilities of any Loan Party, reserves for uninsured losses of any Loan
Party, reserves for uninsured, underinsured, un-indemnified or under-indemnified liabilities or potential
liabilities with respect to any litigation, and reserves for taxes, fees, assessments, and other governmental
charges with respect to the Collateral or any Loan Party; provided, that, reserves shall not be established or
maintained specifically on account of amounts due or that may become due in respect of the Specified
Indebtedness (other than such reserve as the Agent may deem necessary, in its Permitted Discretion, to
establish and maintain in respect of rent that the Agent would be required to pay under the Enfield Collateral
Access Agreement if the Agent were to elect to occupy the Enfield Premises).

“Responsible Officer” means the chief executive officer, president, chief financial officer, treasurer
or assistant treasurer of a Loan Party or any of the other individuals designated in writing to the Agent by
an existing Responsible Officer of a Loan Party as an authorized signatory of any certificate or other
document to be delivered hereunder, including, with respect to the Portal, any person authorized and
authenticated through the Portal in accordance with the Agent’s procedures for such authentication. Any
document delivered hereunder that is signed by a Responsible Officer of a Loan Party shall be conclusively
presumed to have been authorized by all necessary corporate, partnership and/or other action on the part of
such Loan Party and such Responsible Officer shall be conclusively presumed to have acted on behalf of
such Loan Party.

“Restricted Payment” means any dividend or other distribution (whether in cash, securities or other
property) with respect to any capital stock or other Equity Interest of any Person or any of its Subsidiaries,
or any payment (whether in cash, securities or other property), including any sinking fund or similar deposit,
on account of the purchase, redemption, retirement, defeasance, acquisition, cancellation or termination of
any such capital stock or other Equity Interest, or on account of any return of capital to such Person’s
stockholders, partners or members (or the equivalent of any thereof), or any option, warrant or other right
to acquire any such dividend or other distribution or payment. Without limiting the foregoing, “Restricted
Payments” with respect to any Person shall also include all payments made by such Person with any
proceeds of a dissolution or liquidation of such Person.

“Retail Store Account” means a DDA used by a Loan Party solely for the deposit of cash and
checks received from retail customers with respect to sales of Inventory at the Loan Party’s Stores.

“Revolving Borrowing Base” means, at any time (without duplication), the Dollar Equivalent
Amount sum of:

(a) the product of (i) 90% multiplied by (ii) the net amount of Eligible Credit Card
Receivables of the Borrowers and BB Canada at such time, plus

(b) the product of (i) 85% multiplied by (ii) the net amount of Eligible Accounts of
the Borrowers and BB Canada at such time, plus

() the product of (i) 90% multiplied by (ii) the Net Orderly Liquidation Value
Percentage identified in the most recent inventory appraisal received by the Agent, multiplied by
(iii) Eligible Inventory of the Borrowers and BB Canada at such time, valued at Cost, plus
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(d) the product of (i) 90% multiplied by (ii) the Net Orderly Liquidation Value
Percentage identified in the most recent inventory appraisal received by the Agent, multiplied by
(iii) Eligible In-Transit Inventory of the Borrowers and BB Canada at such time, valued at Cost;
provided, that, in no event shall the aggregate amount of Eligible In-Transit Inventory included in
the determination of the Revolving Borrowing Base (pursuant to this clause (d)) and the FILO
Borrowing Base (pursuant to clause (d) of the definition of “FILO Borrowing Base”) exceed 20%
of the aggregate amount of Eligible Inventory included in the determination of the Revolving
Borrowing Base (pursuant to clause (c¢) above) and the FILO Borrowing Base (pursuant to clause
(c) of the definition of “FILO Borrowing Base”), minus

(e) without duplication, the FILO Reserve and all other Reserves established by the
Agent in its Permitted Discretion;

The Agent may, in its Permitted Discretion, adjust or establish Reserves used in computing the
Revolving Borrowing Base from time to time, and any such new Reserves established after the Closing
Date shall become effective upon four (4) Business Days’ notice to the Borrowers; provided, that, no such
notice shall be required for any changes in Reserves resulting from a mathematical calculation of the amount
of such Reserves in accordance with previously utilized calculation methodologies. Subject to the
immediately preceding sentence and the other provisions hereof, the Revolving Borrowing Base at any time
shall be determined by reference to the most recent Borrowing Base Certificate delivered to the Agent

pursuant to Section 6.01(f).

Any changes after the Closing Date in how the Borrowers and BB Canada value their Inventory in
accordance with their historical practices prior to the Closing Date shall be subject to the reasonable
approval of the Agent. For the avoidance of doubt, none of the assets of Deconic shall be included in the
calculation of the Revolving Borrowing Base.

“Revolving Commitment” means, as to each Revolving Lender, its obligation to (a) make
Revolving Loans to the Borrowers pursuant to Section 2.01(a), (b) purchase participations in L/C
Obligations, and (c) purchase participations in Swing Line Loans, in an aggregate principal amount at any
one time outstanding not to exceed the amount set forth opposite such Revolving Lender’s name on
Schedule 2.01 or in the Assignment and Assumption pursuant to which such Revolving Lender becomes a
party hereto, as applicable, as such amount may be adjusted from time to time in accordance with this
Agreement.

“Revolving Commitment Percentage” means, with respect to any Revolving Lender at any time,
the percentage (carried out to the ninth decimal place) of the Aggregate Revolving Commitments
represented by such Revolving Lender’s Revolving Commitment at such time, subject to adjustment as
provided herein. If the commitment of each Revolving Lender to make Revolving Loans, the obligation of
the L/C Issuers to issue Letters of Credit and the obligation of the Swing Line Lender to make Swing Line
Loans have been terminated or if the Aggregate Revolving Commitments have expired, then the Revolving
Commitment Percentage of each Revolving Lender shall be determined based on the Revolving
Commitment Percentage of such Revolving Lender most recently in effect, giving effect to any subsequent
assignments. The initial Revolving Commitment Percentage of each Revolving Lender is set forth opposite
such Revolving Lender’s name on Schedule 2.01 hereto under the caption “Revolving Commitment
Percentage” or opposite such caption in the Assignment and Assumption pursuant to which such Revolving
Lender becomes a party hereto, as applicable.

“Revolving Early Termination Fee” has the meaning set forth in Section 2.09(b)(ii).
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“Revolving Lender” means each Lender that has a Revolving Commitment, Revolving Loan, or
participates in a Letter of Credit or Swing Line Loans.

“Revolving Loan” means a Loan made pursuant to Section 2.01(a).

“Revolving Loan Cap” means, at any time, the lesser of (i) the Revolving Borrowing Base at such
time and (ii) the Aggregate Revolving Commitments at such time.

“Revolving Note” means a promissory note made by the Borrowers, substantially in the form of
Exhibit C-1, in favor of a Revolving Lender, evidencing the Revolving Loans made by such Revolving
Lender to the Borrowers.

“S&P” means Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies,
Inc. and any successor thereto.

“Sale/Leaseback Transaction” means an arrangement relating to property owned by the Lead
Borrower or any Subsidiary whereby the Lead Borrower or such Subsidiary sells or transfers such property
to any Person and the Lead Borrower or any Subsidiary leases such property, or other property that it intends
to use for substantially the same purpose or purposes as the property sold or transferred, from such Person
or its Affiliates.

“Sanctioned Entity” means (a) a country or territory or a government of a country or territory, (b)
an agency of the government of a country or territory, (c) an organization directly or indirectly controlled
by a country or territory or its government, or (d) a Person resident in or determined to be resident in a
country or territory, in each case of clauses (a) through (d) that is a target of Sanctions, including a target
of any country or territory sanctions program administered and enforced by OFAC or the Government of
Canada.

“Sanctioned Person” means, at any time (a) any Person named on the list of Specially Designated
Nationals and Blocked Persons maintained by OFAC, OFAC’s consolidated Non-SDN list or any other
Sanctions-related list maintained by the Government of Canada or any Governmental Authority, (b) a
Person or legal entity that is a target of Sanctions, (¢) any Person operating, organized or resident in a
Sanctioned Entity, or (d) any Person directly or indirectly owned or controlled (individually or in the
aggregate) by or acting on behalf of any such Person or Persons described in clauses (a) through (c) above.

“Sanctions” means individually and collectively, respectively, any and all economic sanctions,
trade sanctions, financial sanctions, sectoral sanctions, secondary sanctions, trade embargoes anti-terrorism
laws and other sanctions laws, regulations or embargoes, including those imposed, administered or enforced
from time to time by: (a) the United States of America, including those administered by OFAC, the U.S.
Department of State, the U.S. Department of Commerce, or through any existing or future executive order,
(b) the United Nations Security Council, (c) the European Union or any European Union member state, (d)
Her Majesty’s Treasury of the United Kingdom, (e) the Government of Canada, or (f) any other
Governmental Authority with jurisdiction over any member of Lender Group or any Loan Party or any of
their respective Subsidiaries or Affiliates.

“Sarbanes-Oxley” means the Sarbanes-Oxley Act of 2002.

“SEC” means the Securities and Exchange Commission, or any Governmental Authority
succeeding to any of its principal functions.

“Securities Account” has the meaning set forth in the UCC or PPSA, as applicable.

48
9192338v16



260

“Securities Account Control Agreement” means an agreement, in form and substance satisfactory
to the Agent, among a Loan Party, a securities broker or securities intermediary at which such Loan Party
maintains a Securities Account, and the Agent, providing for the Agent to have control in the manner
provided under the UCC or STA, as applicable, over the securities and other financial assets held in such
Securities Account.

“Securities Laws” means the Securities Act of 1933, the Securities Exchange Act of 1934,
Sarbanes-Oxley, and the applicable accounting and auditing principles, rules, standards and practices
promulgated, approved or incorporated by the SEC or the PCAOB.

“Security Documents” means the US Security Agreement, the Canadian Security Agreement, the
Blocked Account Agreements, the Securities Account Control Agreements, the Credit Card Notifications,
the Collateral Access Agreements (including the Enfield Collateral Access Agreement), the Canadian
Hypothecs, and each other security agreement or other instrument or document executed and delivered to
the Agent pursuant to this Agreement or any other Loan Document granting a Lien to secure any of the
Obligations.

“Segregated Equity Proceeds Account” means a DDA or Securities Account of the Lead Borrower
(a) that is used exclusively for the deposit of proceeds from the issuance and sale of Equity Interests by the
Lead Borrower, (b) in which no products or proceeds of Inventory, Accounts or other Collateral are
deposited or otherwise commingled, and (c) that has been designated as a “Segregated Equity Proceeds
Account” in accordance with Section 6.13(g).

“Segregated Non-Collateral Proceeds Account” means a DDA or Securities Account of any Loan
Party (a) that is used exclusively for the deposit of proceeds from the sale or disposition of property or
assets of a Loan Party other than (i) Inventory, Accounts or other Collateral or (ii) Equity Interests, (b) in
which no products or proceeds of Inventory, Accounts or other Collateral are deposited or otherwise
commingled, and (c) that has been designated as a “Segregated Non-Collateral Proceeds Account” in

accordance with Section 6.13(g).
“Settlement Date” has the meaning provided in Section 2.14(a).

“Shareholders’ Equity” means, as of any date of determination, Consolidated shareholders’ equity
of the Lead Borrower and its Subsidiaries as of that date determined in accordance with GAAP.

“Solvent” and “Solvency” means, with respect to any Person as of any date of determination, that
(a) at fair valuations, the sum of such Person’s debts (including contingent liabilities) is less than all of such
Person’s assets, (b) such Person is not engaged or about to engage in a business or transaction for which
the remaining assets of such Person are unreasonably small in relation to the business or transaction or for
which the property remaining with such Person is an unreasonably small capital, and (c) such Person has
not incurred and does not intend to incur, or reasonably believe that it will incur, debts beyond its ability to
pay such debts as they become due (whether at maturity or otherwise), and (d) such Person is “solvent” or
not “insolvent”, as applicable within the meaning given those terms and similar terms under Debtor Relief
Laws and applicable laws relating to fraudulent transfers and conveyances. For purposes of this definition,
the amount of any contingent liability at any time shall be computed as the amount that, in light of all of
the facts and circumstances existing at such time, represents the amount that can reasonably be expected to
become an actual or matured liability (irrespective of whether such contingent liabilities meet the criteria
for accrual under Statement of Financial Accounting Standard No. 5).

“Specified Event of Default” means the occurrence of any Event of Default under Sections 8.01(a),

(®), (d), (h), (), (4) or (m).
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“Specified Excluded Account” means collectively, (i) any Segregated Non-Collateral Proceeds
Account, and (ii) any Segregated Equity Proceeds Account.

“Specified Indebtedness” means Indebtedness of the Borrowers in an aggregate principal amount
not to exceed $15,000,000 (including the maximum amount available to be drawn under the Specified
UniCredit Letters of Credit) owing to UniCredit pursuant to the Specified Indebtedness Documents, as such
Indebtedness may be amended, restated, extended, renewed or otherwise modified from time to time, and
any and all reimbursement agreements which may exist in respect of letters of credit which may be issued
from time to time under the Specified Indebtedness.

“Specified Indebtedness Documents” means, collectively, (a) the Uncommitted Credit Facility
Agreement dated as of September 2, 2014 between the Lead Borrower and UniCredit, (b) the Master
Promissory Note dated September 2, 2014 issued by the Lead Borrower in favor of UniCredit, initially in
the principal amount of $35,000,000, (c¢) the Open-End Mortgage Deed, Security Agreement and Financing
Statement to Secure Commercial Future Advance Loan Agreement and Loan Agreement and Letter of
Credit Reimbursement Obligations dated as of September 2, 2014 from the Lead Borrower, as “Mortgagor”,
in favor of UniCredit, as “Mortgagee”, with respect to the Enfield Premises, (d) [reserved], and (e) the other
documents executed or delivered in connection with the foregoing, all as may be amended, restated,
extended, renewed or otherwise modified from time to time.

“Specified UniCredit Letters of Credit” means those Letters of Credit issued by UniCredit for the
accounts of the Lead Borrower and its Subsidiaries outstanding on the Closing Date and listed on Schedule
1.04 hereto.

“Spot Rate” has the meaning given to such term in Section 1.07 hereof.

“STA” means the Securities Transfer Act (Ontario), or to the extent applicable, similar legislation
of any other jurisdiction, as amended, renamed or replaced from time to time, and includes all regulations
from time to time made under such legislation.

“Standard Letter of Credit Practice” means, for the L/C Issuer, any domestic or foreign Law or
letter of credit practices applicable in the city in which the L/C Issuer issued the applicable Letter of Credit
or, for its branch or correspondent, such Laws and practices applicable in the city in which it has advised,
confirmed or negotiated such Letter of Credit, as the case may be, in each case, (a) which letter of credit
practices are of banks that regularly issue letters of credit in the particular city, and (b) which laws or letter
of credit practices are required or permitted under ISP or UCP, as chosen in the applicable Letter of Credit.

“Standby Letter of Credit” means any Letter of Credit that is not a Commercial Letter of Credit and
that (a) is used in lieu or in support of performance guaranties or performance, surety or similar bonds
(excluding appeal bonds) arising in the ordinary course of business, (b) is used in lieu or in support of stay
or appeal bonds, (c) supports the payment of insurance premiums for reasonably necessary casualty
insurance carried by any of the Loan Parties, or (d) supports payment or performance for identified
purchases or exchanges of products or services in the ordinary course of business.

“Standby Letter of Credit Agreement” means the Standby Letter of Credit Agreement relating to
the issuance of a Standby Letter of Credit in the form from time to time in use by the L/C Issuer.

“Stated Amount” means at any time the maximum amount for which a Letter of Credit may be
honored.
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“Store” means any retail store (which may include any real property, fixtures, equipment, inventory
and other property related thereto) operated, or to be operated, by any Loan Party.

“Subordinated Indebtedness” of a Person means any Indebtedness of such Person the payment of
which is subordinated to the payment of the Obligations to the written satisfaction of the Agent. For the
avoidance of doubt, the Affiliate Subordinated Debt and the TAL Debt shall be deemed to constitute
“Subordinated Indebtedness”.

“Subordination Agreement” means, collectively, the Affiliate Subordination Agreement and the
TAL Subordination Agreement.

“Subsidiary” of a Person means a corporation, partnership, joint venture, limited liability company,
unlimited liability company or other business entity of which a majority of the Equity Interests having
ordinary voting power for the election of directors or other governing body are at the time beneficially
owned, or the management of which is otherwise controlled, directly, or indirectly through one or more
intermediaries, or both, by such Person. Unless otherwise specified, all references herein to a “Subsidiary”
or to “Subsidiaries” shall refer to a Subsidiary or Subsidiaries of a Loan Party.

“Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit derivative
transactions, forward rate transactions, commodity swaps, commodity options, forward commodity
contracts, equity or equity index swaps or options, bond or bond price or bond index swaps or options or
forward bond or forward bond price or forward bond index transactions, interest rate options, forward
foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency swap
transactions, cross-currency rate swap transactions, currency options, spot contracts, or any other similar
transactions or any combination of any of the foregoing (including any options to enter into any of the
foregoing), whether or not any such transaction is governed by or subject to any master agreement, and (b)
any and all transactions of any kind, and the related confirmations, which are subject to the terms and
conditions of, or governed by, any form of master agreement published by the International Swaps and
Derivatives Association, Inc., any International Foreign Exchange Master Agreement, or any other master
agreement (any such master agreement, together with any related schedules, a “Master Agreement”),
including any such obligations or liabilities under any Master Agreement.

“Swap Obligation” means, with respect to any Loan Party, any obligation to pay or perform under
any agreement, contract or transaction that constitutes a “swap” within the meaning of section 1a(47) of the
Commodity Exchange Act.

“Swap Termination Value” means, in respect of any one or more Swap Contracts, after taking into
account the effect of any legally enforceable netting agreement relating to such Swap Contracts, (a) for any
date on or after the date such Swap Contracts have been closed out and termination value(s) determined in
accordance therewith, such termination value(s), and (b) for any date prior to the date referenced in clause
(a), the amount(s) determined as the mark-to-market value(s) for such Swap Contracts, as determined based
upon one or more mid-market or other readily available quotations provided by any recognized dealer in
such Swap Contracts (which may include a Lender or any Affiliate of a Lender).

“Swing Line Borrowing” means a borrowing of a Swing Line Loan pursuant to Section 2.04.

“Swing Line Lender” means Wells Fargo, in its capacity as provider of Swing Line Loans, or any
successor swing line lender hereunder.

“Swing Line Loan” has the meaning specified in Section 2.04(a).
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“Swing Line Loan Notice” means a notice of a Swing Line Borrowing pursuant to Section 2.04(b),
which, if in writing, shall be substantially in the form of Exhibit B.

“Swing Line Note” means the promissory note of the Borrowers substantially in the form of Exhibit
C-3, payable to the order of the Swing Line Lender, evidencing the Swing Line Loans made by the Swing
Line Lender.

“Swing Line Sublimit” means an amount equal to the lesser of (a) $30,000,000 and (b) the
Aggregate Revolving Commitments. The Swing Line Sublimit is part of, and not in addition to, the
Aggregate Revolving Commitments.

“Synthetic Lease Obligation” means the monetary obligation of a Person under (a) a so-called
synthetic, off-balance sheet or tax retention lease, or (b) an agreement for the use or possession of property
(including sale and leaseback transactions), in each case, creating obligations that do not appear on the
balance sheet of such Person but which, upon the application of any Debtor Relief Laws to such Person,
would be characterized as the indebtedness of such Person (without regard to accounting treatment).

“TAL Debt” means the Indebtedness of the Lead Borrower in an aggregate outstanding principal
amount as of the Closing Date equal to $50,000,000 owing to Castle Apparel Limited, which Indebtedness
bears interest at a rate not greater than 3.00% per annum, is payable quarterly beginning on the date that is
three months from July 3, 2017 and thereafter on the date that is three months from each prior payment
date, and is evidenced by the promissory note listed on Schedule 1.06 hereto.

“TAL Subordination Agreement” means that certain Subordination Agreement dated as of the
Closing Date, among Castle Apparel Limited, the Agent and the Loan Parties.

“Taxes” means all present or future taxes, levies, imposts, duties, deductions, withholdings,
assessments, fees or other charges imposed by any Governmental Authority, including any interest,
additions to tax or penalties applicable thereto.

“Termination Date” means the earliest to occur of (i) the Maturity Date, (ii) the date on which the
maturity of the Obligations is accelerated (or deemed accelerated) and the Commitments are irrevocably
terminated (or deemed terminated) in accordance with Article VIII, or (iii) the termination of the
Commitments in accordance with the provisions of Section 2.06(a) hereof.

“Termination Event” means (a) the withdrawal of the Canadian Guarantor or any other Canadian
Domestic Subsidiary from a Canadian Defined Benefit Plan which is a “multi-employer pension plan”, as
defined under applicable pension standards legislation, during a plan year; or (b) the filing of a notice of
interest to terminate in whole or in part a Canadian Defined Benefit Plan or the filing of an amendment with
the applicable Governmental Authority which terminates a Canadian Defined Benefit Plan, in whole or in
part, or the treatment of an amendment as a termination or partial termination of a Canadian Defined Benefit
Plan; or (c) the institution of proceedings by any Governmental Authority to terminate a Canadian Defined
Benefit Plan in whole or in part or have a replacement administrator or trustee appointed to administer a
Canadian Defined Benefit Plan; or (d) any other event or condition or declaration or application which
might constitute grounds for the termination or winding up of a Canadian Defined Benefit Plan, in whole
or in part, or the appointment by any Governmental Authority of a replacement administrator or trustee to
administer a Canadian Defined Benefit Plan.

“Total Assets” means, at any date of determination, the Consolidated total assets of the Lead
Borrower as of the last day of the most recent Measurement Period of the Lead Borrower for which financial
statements have been delivered pursuant to Section 6.01(a) or (b).
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“Total Indebtedness” means, as of any date, the aggregate principal amount of all Indebtedness of
the Lead Borrower and its Subsidiaries outstanding as of such date (other than contingent obligations in
respect of letters of credit to the extent such letters of credit do not support Indebtedness for borrowed
money), determined on a Consolidated basis in accordance with GAAP. For the avoidance of doubt, “Total
Indebtedness”, as of any date of determination, shall not include the unfunded amounts available to be
drawn as of such date under (i) this Agreement, (ii) the Specified Indebtedness or (iii) any other revolving
credit facility (in each case, other than amounts available to be drawn under letters of credit outstanding as
of such date that have been issued under this Agreement, the Specified Indebtedness or any other revolving
credit facility and that support Indebtedness for borrowed money).

“Total FILO Outstandings” means the aggregate Outstanding Amount of all FILO Loans.

“Total Outstandings” means the aggregate Outstanding Amount of all Loans and all L/C
Obligations.

“Total Revolving Outstandings” means the aggregate Outstanding Amount of all Revolving Loans,
Swing Line Loans, and all L/C Obligations.

“Trading with the Enemy Act” has the meaning set forth in Section 10.18.

“Transactions” means the (a) execution, delivery and performance by the Loan Parties of this
Agreement, the borrowing of Loans hereunder, the use of the proceeds of such Loans and the issuance of
Letters of Credit hereunder, (b) the creation and perfection of the security interests provided for in the
Security Documents, and (c) the payment of all fees, commissions, costs and expenses in connection with
the foregoing.

“Type” means, with respect to any Loan or Borrowing, refers to whether the rate of interest on such
Loan, or on the Loans comprising such Borrowing, is determined by reference to the LIBOR Rate or the
Base Rate.

“UCC” or “Uniform Commercial Code” means the Uniform Commercial Code as in effect from
time to time in the state of New York; provided, however, that if a term is defined in Article 9 of the
Uniform Commercial Code differently than in another Article thereof, the term shall have the meaning set
forth in Article 9; provided, further, that, if by reason of mandatory provisions of law, perfection, or the
effect of perfection or non-perfection, of a security interest in any Collateral or the availability of any
remedy hereunder is governed by the Uniform Commercial Code as in effect in a jurisdiction other than the
state of New York, “Uniform Commercial Code” means the Uniform Commercial Code as in effect in such
other jurisdiction for purposes of the provisions hereof relating to such perfection or effect of perfection or
non-perfection or availability of such remedy, as the case may be.

“UCP” means, with respect to any Letter of Credit, the Uniform Customs and Practice for
Documentary Credits 2007 Revision, International Chamber of Commerce Publication No. 600 and any
version or revision thereof accepted by the L/C Issuer for use.

“UFCA” has the meaning specified in Section 10.22(d).

“UFTA” has the meaning specified in Section 10.22(d).

“UniCredit” means UniCredit S.p.A.-New York Branch, together with its successors, assigns and
Affiliates.
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“Unintentional Overadvance” means an Overadvance which, to the Agent’s knowledge, did not
constitute an Overadvance when made, but which has become an Overadvance resulting from changed
circumstances beyond the control of the Secured Parties, including, without limitation, a reduction in the
Net Orderly Liquidation Value Percentage of property or assets included in the Revolving Borrowing Base,
increase in Reserves or misrepresentation by the Loan Parties.

“United States” and “U.S.” mean the United States of America.

“US Security Agreement” means that certain Security Agreement (including any and all
supplements thereto), dated as of the Closing Date, among the Loan Parties and the Agent, for the benefit
of the Agent and the Credit Parties, and any other pledge or security agreement governed by the laws of a
jurisdiction located within the United States entered into, after the Closing Date by any other Loan Party
(as required by this Agreement or any other Loan Document) or any other Person for the benefit of the
Agent and the Secured Parties, as the same may be amended, restated, supplemented or otherwise modified
from time to time.

“Wage Earner Protection Act Reserves” means, on any date of determination, such reserves
established from time to time by the Agent in such amount as the Agent determines reflects the amounts
that may become due under the Wage Earner Protection Program Act (Canada) with respect to the
employees of any Loan Party employed in Canada which would give rise to a Lien with priority under
applicable Law over the Liens of the Agent.

“Wells Fargo” means Wells Fargo Bank, National Association and its successors.

“Write-Down and Conversion Powers” means, with respect to any EEA Resolution Authority, the
write-down and conversion powers of such EEA Resolution Authority from time to time under the Bail-In
Legislation for the applicable EEA Member Country, which write-down and conversion powers are
described in the EU Bail-In Legislation Schedule.

1.02  Other Interpretive Provisions. With reference to this Agreement and each other Loan
Document, unless otherwise specified herein or in such other Loan Document:

(@ The definitions of terms herein shall apply equally to the singular and plural forms
of the terms defined. Whenever the context may require, any pronoun shall include the corresponding
masculine, feminine and neuter forms. The words “include,” “includes” and “including” shall be deemed
to be followed by the phrase “without limitation.” The word “will” shall be construed to have the same
meaning and effect as the word “shall.” Unless the context requires otherwise, (i) any definition of or
reference to any agreement, instrument or other document (including any Organization Document) shall be
construed as referring to such agreement, instrument or other document as from time to time amended,
supplemented or otherwise modified (subject to any restrictions on such amendments, supplements or
modifications set forth herein or in any other Loan Document), (ii) any reference herein to any Person shall
be construed to include such Person’s successors and assigns, (iii) the words “herein,” “hereof” and
“hereunder,” and words of similar import when used in any Loan Document, shall be construed to refer to
such Loan Document in its entirety and not to any particular provision thereof, (iv) all references in a Loan
Document to Articles, Sections, Exhibits and Schedules shall be construed to refer to Articles and Sections
of, and Exhibits and Schedules to, the Loan Document in which such references appear, (v) any reference
to any law shall include all statutory and regulatory provisions consolidating, amending replacing or
interpreting such law and any reference to any law or regulation shall, unless otherwise specified, refer to
such law or regulation as amended, modified or supplemented from time to time, and (vi) the words “asset”
and “property” shall be construed to have the same meaning and effect and to refer to any and all tangible
and intangible assets and properties, including cash, securities, accounts and contract rights.
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(b) In the computation of periods of time from a specified date to a later specified date,
the word “from” means “from and including;” the words “to” and “until” each mean “to but excluding;”
and the word “through” means “to and including.”

(©) Section headings herein and in the other Loan Documents are included for
convenience of reference only and shall not affect the interpretation of this Agreement or any other Loan
Document.

(d) Any reference herein or in any other Loan Document to the satisfaction,
repayment, or payment in full of the Obligations shall mean (i) the repayment in Dollars in full in cash or
immediately available funds (or, in the case of contingent reimbursement obligations with respect to Letters
of Credit and Bank Products (other than Swap Contracts) and any other contingent Obligation, including
indemnification obligations, providing Cash Collateralization) or other collateral as may be requested by
the Agent of all of the Obligations (including the payment of any termination amount (including, without
limitation, the Early Termination Fee) then applicable (or which would or could become applicable as a
result of the repayment of the other Obligations) under Swap Contracts) other than (A) unasserted
contingent indemnification Obligations, (B) any Obligations relating to Bank Products (other than Swap
Contracts) that, at such time, are allowed by the applicable Bank Product provider to remain outstanding
without being required to be repaid or Cash Collateralized or other collateral as may be requested by the
Agent, and (C) any Obligations relating to Swap Contracts that, at such time, are allowed by the applicable
provider of such Swap Contracts to remain outstanding without being required to be repaid, and (ii) the
termination of the Aggregate Commitments and the Loan Documents.

(e) For purposes of any Collateral, if any, located in the Province of Quebec or charged
by any Canadian Hypothec (or any other Loan Document) and for all other purposes pursuant to which the
interpretation or construction of a Loan Document may be subject to the laws of the Province of Quebec or
a court or tribunal exercising jurisdiction in the Province of Quebec, (a) “personal property” shall be deemed
to include “movable property”, (b) “real property” shall be deemed to include “immovable property”, (c)
“tangible property” shall be deemed to include “corporeal property”, (d) “intangible property” shall be

LIS

deemed to include “incorporeal property”, (e) “security interest”, “mortgage” and “lien” shall be deemed
to include a “hypothec”, “prior claim” and a “resolutory clause”, (f) all references to filing, registering or
recording under the UCC or the PPSA shall be deemed to include publication under the Civil Code of
Quebec, (g) all references to “perfection” of or “perfected” Liens shall be deemed to include a reference to
an “opposable” or “set up” Liens as against third parties, (h) any “right of offset”, “right of setoff” or similar
expression shall be deemed to include a “right of compensation”, (i) “goods” shall be deemed to include
“corporeal movable property” other than chattel paper, documents of title, instruments, money and
securities, (j) an “agent” shall be deemed to include a “mandatary”, (k) “construction liens” shall be deemed
to include “legal hypothecs™, (1) “joint and several” shall be deemed to include “solidary”, (m) “gross
negligence or willful misconduct” shall be deemed to be “intentional or gross fault”, (n) “beneficial
ownership” shall be deemed to include “ownership on behalf of another as mandatory”, (o) “easement”
shall be deemed to include “servitude”, (p) “priority” shall be deemed to include “prior claim”, (q) “survey”
shall be deemed to include “certificate of location and plan”, (r) a “land surveyor” shall be deemed to
include an “arpenteur-géometre”, (s) “fee simple title” shall be deemed to include “absolute ownership”
and (t) “foreclosure” shall be deemed to include “the exercise of a hypothecary right.” The parties hereto
confirm that it is their wish that this Agreement and any other document executed in connection with the
transactions contemplated herein be drawn up in the English language only and that all other documents
contemplated thereunder or relating thereto, including notices, may also be drawn up in the English
language only. Les parties aux présentes confirment que c'est leur volonté que cette convention et les autres
documents de crédit soient redigés en langue anglaise seulement et que tous les documents, y compris tous
avis, envisagés par cette convention et les autres documents peuvent étre rédigés en la langue anglaise
seulement.
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1.03  Accounting Terms.

(a) Generally. All accounting terms not specifically or completely defined herein shall
be construed in conformity with, and all financial data (including financial ratios and other financial
calculations) required to be submitted pursuant to this Agreement shall be prepared in conformity with,
GAAP applied on a consistent basis, as in effect from time to time, applied in a manner consistent with that
used in preparing the Audited Financial Statements, except as otherwise specifically prescribed herein.

(b) Changes in GAAP. If at any time any change in GAAP would affect the
computation of any financial ratio or requirement set forth in any Loan Document, and either the Lead
Borrower or the Required Lenders shall so request, the Agent, the Lenders and the Lead Borrower shall
negotiate in good faith to amend such ratio or requirement to preserve the original intent thereof in light of
such change in GAAP (subject to the approval of the Required Lenders); provided, that, until so amended,
(1) such ratio or requirement shall continue to be computed in accordance with GAAP prior to such change
therein and (ii) the Lead Borrower shall provide to the Agent and the Lenders financial statements and other
documents required under this Agreement or as reasonably requested hereunder setting forth a
reconciliation between calculations of such ratio or requirement made before and after giving effect to such
change in GAAP.

1.04 Rounding. Any financial ratios required to be maintained by the Borrowers pursuant to
this Agreement shall be calculated by dividing the appropriate component by the other component, carrying
the result to one place more than the number of places by which such ratio is expressed herein and rounding
the result up or down to the nearest number (with a rounding-up if there is no nearest number).

1.05 Times of Day. Unless otherwise specified, all references herein to times of day shall be
references to Eastern time (daylight or standard, as applicable).

1.06  Letter of Credit Amounts. Unless otherwise specified, all references herein to the amount
of a Letter of Credit at any time shall be deemed to be the Stated Amount of such Letter of Credit in effect
at such time; provided, however, that with respect to any Letter of Credit that, by its terms of any Issuer
Documents related thereto, provides for one or more automatic increases in the Stated Amount thereof, the
amount of such Letter of Credit shall be deemed to be the maximum Stated Amount of such Letter of Credit
after giving effect to all such increases, whether or not such maximum Stated Amount is in effect at such
time.

1.07 Currency Equivalents Generally. Principal, interest, reimbursement obligations, fees,
and all other amounts payable under this Agreement and the other Loan Documents to the Agent and the
Lenders shall be payable in Dollars. Unless stated otherwise, all calculations, comparisons, measurements
or determinations under this Agreement shall be made in Dollars. For the purpose of such calculations,
comparisons, measurements or determinations, amounts or proceeds denominated in other currencies shall
be converted to the Dollar Equivalent Amount of Dollars on the date of calculation, comparison,
measurement or determination. Any amount specified in this Agreement (other than in Articles II, IX and
X) or any of the other Loan Documents to be in Dollars shall also include the equivalent of such amount in
any currency other than Dollars, such equivalent amount thereof in the applicable currency to be determined
by the Agent at such time on the basis of the Spot Rate (as defined below) for the purchase of such currency
with Dollars. For purposes of this Section 1.07, the “Spot Rate” for a currency means the rate determined
by the Agent to be the rate quoted by the Person acting in such capacity as the spot rate for the purchase by
such Person of such currency with another currency through its principal foreign exchange trading office
at approximately 11:00 a.m. on the date two (2) Business Days prior to the date of such determination;
provided, that, the Agent may obtain such spot rate from another financial institution designated by the

56
9192338v16



268

Agent if the Person acting in such capacity does not have as of the date of determination a spot buying rate
for any such currency.

1.08  Status of Obligations. In the event that the Lead Borrower or any other Loan Party shall
at any time issue or have outstanding any Subordinated Indebtedness, the Lead Borrower shall take or cause
such other Loan Party to take all such actions as shall be necessary to cause the Obligations to constitute
senior indebtedness (however denominated) in respect of such Subordinated Indebtedness and to enable the
Agent and the Lenders to have and exercise any payment blockage or other remedies available or potentially
available to holders of senior indebtedness under the terms of such Subordinated Indebtedness. Without
limiting the foregoing, the Obligations are hereby designated as “senior indebtedness” and as “designated
senior indebtedness” and words of similar import under and in respect of any indenture or other agreement
or instrument under which such Subordinated Indebtedness is outstanding and are further given all such
other designations as shall be required under the terms of any such Subordinated Indebtedness in order that
the Lenders may have and exercise any payment blockage or other remedies available or potentially
available to holders of senior indebtedness under the terms of such Subordinated Indebtedness.

1.09  Divisions. For all purposes under the Loan Documents, in connection with any division
or plan of division under the Laws of the state of Delaware (or any comparable event under a different
jurisdiction’s applicable Law): (a) if any asset, right, obligation or liability of any Person becomes the asset,
right, obligation or liability of a different Person, then it shall be deemed to have been transferred from the
original Person to the subsequent Person, and (b) if any new Person comes into existence, such new Person
shall be deemed to have been organized on the first date of its existence by the holders of its Equity Interests
at such time.

ARTICLE 1T
THE COMMITMENTS AND CREDIT EXTENSIONS

2.01 Revolving Loans; FILO Loans.

(a) Subject to the terms and conditions set forth herein, each Revolving Lender
severally agrees to make loans (each such loan, a “Revolving Loan”) to the Borrowers from time to time,
on any Business Day during the Availability Period, in an aggregate amount not to exceed at any time
outstanding the lesser of (x) the amount of such Revolving Lender’s Revolving Commitment, or (y) such
Revolving Lender’s Applicable Percentage of the Revolving Borrowing Base; subject in each case to the
following limitations:

(1) after giving effect to any Credit Extension, the Total Revolving
Outstandings shall not exceed the Revolving Loan Cap and the Total Outstandings shall not exceed
the Aggregate Loan Cap (other than as a result of a Protective Advance),

(i1) except with respect to a Lender acting as the Swing Line Lender on
account of Swing Line Loans made by such Lender, after giving effect to any Credit Extension, the
aggregate Outstanding Amount of the Revolving Loans of any Lender, plus such Lender’s
Applicable Percentage of the Outstanding Amount of all L/C Obligations, plus such Lender’s
Applicable Percentage of the Outstanding Amount of all Swing Line Loans, plus such Lender’s
Applicable Percentage of the Outstanding Amount of all Protective Advances shall not exceed such
Lender’s Revolving Commitment,

(ii1) the Outstanding Amount of all L/C Obligations shall not at any time
exceed the Letter of Credit Sublimit, and
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(iv) the Outstanding Amount of all Swing Line Loans shall not exceed the
Swing Line Sublimit.

Within the limits of each Lender’s Commitment, and subject to the other terms and conditions hereof, the
Borrower may borrow under this Section 2.01, prepay under Section 2.05, and reborrow under this Section
2.01. Revolving Loans may be Base Rate Loans or LIBOR Rate Loans, as further provided herein.

(b) Subject to the terms and conditions set forth herein, each FILO Lender severally
agrees to make a single term loan (each such loan, a “FILO Loan”) to the Borrowers on the Closing Date
in a principal amount not to exceed the FILO Commitment of such FILO Lender; provided, that, Total
Outstandings (after giving effect to such FILO Loans) shall not exceed the Aggregate Loan Cap. Amounts
repaid in respect of the FILO Loan may not be reborrowed. Upon each applicable FILO Lender’s making
of its FILO Loan on the Closing Date, the FILO Commitment of such FILO Lender shall be terminated.

The Borrowing of FILO Loans on the Closing Date shall consist of FILO Loans made simultaneously by
the FILO Lenders in accordance with their respective FILO Commitments. FILO Loans to the Borrowers
that are repaid or prepaid may not be reborrowed.

(©) The Reserves as of the Closing Date are set forth in the Borrowing Base Certificate
delivered pursuant to Section 4.01(c) hereof.

2.02  Borrowings, Conversions and Continuations of Loans.

(a) Loans (other than Swing Line Loans) shall be either Base Rate Loans or LIBOR
Rate Loans as the Lead Borrower may request subject to and in accordance with this Section 2.02. All
Swing Line Loans shall be only Base Rate Loans. Subject to the other provisions of this Section 2.02,
Borrowings of more than one Type may be incurred at the same time.

(b) Each request for a Borrowing consisting of a Base Rate Loan shall be made by
electronic request of the Lead Borrower through the Agent’s Commercial Electronic Office Portal or
through such other electronic portal provided by the Agent (the “Portal”), which must be received by the
Agent not later than 2:00 p.m. on the requested date of any Borrowing of Base Rate Loans. The Borrowers
hereby acknowledge and agree that any request made through the Portal shall be deemed made by a
Responsible Officer of the Borrowers. Each request for a Borrowing consisting of a LIBOR Rate Loan
shall be made pursuant to the Lead Borrower’s submission of a LIBOR Rate Loan Notice, which must be
received by the Agent not later than 11:00 a.m. three (3) Business Days prior to the requested date of any
Borrowing or continuation of LIBOR Rate Loans. Each LIBOR Rate Loan Notice shall specify (i) the
requested date of the Borrowing or continuation, as the case may be (which shall be a Business Day), (ii)
the principal amount of LIBOR Rate Loans to be borrowed or continued (which shall be in a principal
amount of $1,000,000 or a whole multiple of $1,000,000 in excess thereof), and (iii) the duration of the
Interest Period with respect thereto. If the Lead Borrower fails to specify an Interest Period, it will be
deemed to have specified an Interest Period of one month. On the requested date of any Borrowing of
Revolving Loans that are LIBOR Rate Loans, (i) in the event that Revolving Loans that are Base Rate
Loans are outstanding in an amount equal to or greater than the requested Revolving Loans that are to be
made as LIBOR Rate Loans, all or a portion of such Revolving Loans that are Base Rate Loans shall be
automatically converted to a LIBOR Rate Loan in the amount requested by the Lead Borrower, and (ii) if
Revolving Loans that are Base Rate Loans are not outstanding in an amount at least equal to the requested
LIBOR Rate Loan, the Lead Borrower shall make an electronic request via the Portal for additional
Revolving Loans that are Base Rate Loans in an such amount, when taken with the outstanding Revolving
Loans that are Base Rate Loans (which shall be converted automatically at such time), as is necessary to
satisfy the requested LIBOR Rate Loan. Ifthe Lead Borrower fails to make such additional request via the
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Portal as required pursuant to clause (ii) of the foregoing sentence, then the Borrowers shall be responsible
for all amounts due pursuant to Section 3.05 hereof arising on account of such failure. If the Lead Borrower
fails to give a timely notice with respect to any continuation of a LIBOR Rate Loan, then the applicable
Loans shall be converted to Base Rate Loans, effective as of the last day of the Interest Period then in effect
with respect to the applicable LIBOR Rate Loans. All requests for a Borrowing which are not made by
electronic request of the Lead Borrower through the Portal shall be subject to (and unless the Agent elects
otherwise in the exercise of its sole discretion, such Borrowing shall not be made until the completion of)
the Agent’s authentication process (with results satisfactory to the Agent) prior to the funding of any such
requested Loan.

(©) The Agent shall promptly notify each applicable Lender of the amount of its
Applicable Percentage of the applicable Loans, and if no timely notice of a conversion or continuation is
provided by the Lead Borrower, the Agent shall notify each applicable Lender of the details of any
automatic conversion to Base Rate Loans described in Section 2.02(b). In the case of a Borrowing, each
applicable Lender shall make the amount of its applicable Loan available to the Agent in immediately
available funds at the Agent’s Office not later than 1:00 p.m. on the Business Day specified in the applicable
notice. Upon satisfaction of the applicable conditions set forth in Section 4.02 (and, if such Borrowing is
the initial Credit Extension, Section 4.01), the Agent shall use reasonable efforts to make all funds so
received available to the Borrowers in like funds by no later than 4:00 p.m. on the day of receipt by the
Agent either by (i) crediting the account (if any) of the Lead Borrower on the books of Wells Fargo with
the amount of such funds or (ii) wire transfer of such funds, in each case in accordance with instructions
provided to (and reasonably acceptable to) the Agent by the Lead Borrower.

(d) The Agent, without the request of the Lead Borrower, may advance any interest,
fee (including, without limitation, the Early Termination Fee), service charge (including direct wire fees),
Credit Party Expenses, or other payment to which any Credit Party is entitled from the Loan Parties pursuant
hereto or any other Loan Document and may charge the same to the Loan Account notwithstanding that an
Overadvance may result thereby. The Agent shall advise the Lead Borrower of any such advance or charge
promptly after the making thereof. Such action on the part of the Agent shall not constitute a waiver of the
Agent’s rights and the Borrowers’ obligations under Section 2.05(d). Any amount which is added to the
principal balance of the Loan Account as provided in this Section 2.02(d) shall bear interest at the interest
rate then and thereafter applicable to Base Rate Loans.

(e) Except as otherwise provided herein, a LIBOR Rate Loan may be continued or
converted only on the last day of an Interest Period for such LIBOR Rate Loan. During the existence of a
Default or an Event of Default, no Loans may be requested as, converted to or continued as LIBOR Rate
Loans without the Consent of the Required Lenders.

® The Agent shall promptly notify the Lead Borrower and the Lenders of the interest
rate applicable to any Interest Period for LIBOR Rate Loans upon determination of such interest rate. At
any time that Base Rate Loans are outstanding, the Agent shall notify the Lead Borrower and the Lenders
of any change in Wells Fargo’s prime rate used in determining the Base Rate promptly following the public
announcement of such change.

(2) After giving effect to all Borrowings, all conversions of Loans from one Type to
the other, and all continuations of Loans as the same Type, there shall not be more than six (6) Interest
Periods in effect with respect to LIBOR Rate Loans.

(h) The Agent, the Lenders, the Swing Line Lender and the L/C Issuer shall have no
obligation to make any Loan or to provide any Letter of Credit if an Overadvance would result. The Agent
may, in its discretion, make Protective Advances without the consent of the Borrowers, the Lenders, the
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Swing Line Lender and the L/C Issuer and the Borrowers and each Lender and L/C Issuer shall be bound
thereby. Any Protective Advance may constitute a Swing Line Loan. A Protective Advance is for the
account of the Borrowers and shall constitute a Base Rate Loan and an Obligation and shall be repaid by
the Borrowers in accordance with the provisions of Section 2.05(d). The making of any such Protective
Advance on any one occasion shall not obligate the Agent or any Lender to make or permit any Protective
Advance on any other occasion or to permit such Protective Advances to remain outstanding. The making
by the Agent of a Protective Advance shall not modify or abrogate any of the provisions of Section 2.03
regarding the Revolving Lenders’ obligations to purchase participations with respect to Letter of Credits or
of Section 2.04 regarding the Revolving Lenders’ obligations to purchase participations with respect to
Swing Line Loans. The Required Lenders may, upon not less than three (3) Business Days prior written
notice, revoke the authority of the Administrative Agent to make further Protective Advances. The Agent
shall have no liability for, and no Loan Party or Credit Party shall have the right to, or shall, bring any claim
of any kind whatsoever against the Agent with respect to Unintentional Overadvances regardless of the
amount of any such Overadvance(s).

2.03 Letters of Credit.

(a) Subject to the terms and conditions of this Agreement, upon the request of the Lead
Borrower made in accordance herewith, and prior to the Maturity Date, the L/C Issuer agrees to issue a
requested Letter of Credit for the account of the Loan Parties. By submitting a request to the L/C Issuer for
the issuance of a Letter of Credit, the Borrowers shall be deemed to have requested that the L/C Issuer issue
the requested Letter of Credit. Each request for the issuance of a Letter of Credit, or the amendment,
renewal, or extension of any outstanding Letter of Credit, shall be (i) irrevocable and be made in writing
pursuant to a Letter of Credit Application by a Responsible Officer, (ii) delivered to the L/C Issuer and the
Agent via telefacsimile or other electronic method of transmission reasonably acceptable to the L/C Issuer
not later than 11:00 a.m. at least two (2) Business Days (or such other date and time as the Agent and the
L/C Issuer may agree in a particular instance in their sole discretion) prior to the requested date of issuance,
amendment, renewal, or extension, and (iii) subject to the L/C Issuer’s authentication procedures with
results satisfactory to the L/C Issuer. Each such request shall be in form and substance reasonably
satisfactory to the Agent and the L/C Issuer and (i) shall specify (A) the amount of such Letter of Credit,
(B) the date of issuance, amendment, renewal, or extension of such Letter of Credit, (C) the proposed
expiration date of such Letter of Credit, (D) the name and address of the beneficiary of the Letter of Credit,
and (E) such other information (including, the conditions to drawing, and, in the case of an amendment,
renewal, or extension, identification of the Letter of Credit to be so amended, renewed, or extended) as
shall be necessary to prepare, amend, renew, or extend such Letter of Credit, and (ii) shall be accompanied
by such Issuer Documents as the Agent or the L/C Issuer may request or require, to the extent that such
requests or requirements are consistent with the Issuer Documents that the L/C Issuer generally requests
for Letters of Credit in similar circumstances. The Agent’s records of the content of any such request will
be conclusive. Anything contained herein to the contrary notwithstanding, the L/C Issuer may, but shall
not be obligated to, issue a Letter of Credit that supports the obligations of a Loan Party or one of its
Subsidiaries in respect of (x) a lease of real property, or (y) an employment contract.

(b) The L/C Issuer shall have no obligation to make any L/C Credit Extension if, after
giving effect thereto, any of the limitations set forth in Section 2.01(a)(i)-(iv) would not be complied with.

(©) In the event there is a Defaulting Lender as of the date of any request for the
issuance of a Letter of Credit, the L/C Issuer shall not be required to issue or arrange for such Letter of
Credit to the extent (i) the Defaulting Lender’s participation with respect to such Letter of Credit may not
be reallocated pursuant to Section 9.16(b), or (ii) the L/C Issuer has not otherwise entered into arrangements
reasonably satisfactory to it and the Borrowers to eliminate the L/C Issuer’s risk with respect to the
participation in such Letter of Credit of the Defaulting Lender, which arrangements may include the
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Borrowers cash collateralizing such Defaulting Lender’s participation with respect to such Letter of Credit
in accordance with Section 9.16(b). Additionally, the L/C Issuer shall have no obligation to issue and/or
extend a Letter of Credit if (A) any order, judgment, or decree of any Governmental Authority or arbitrator
shall, by its terms, purport to enjoin or restrain the L/C Issuer from issuing such Letter of Credit, or any
Law applicable to the L/C Issuer or any request or directive (whether or not having the force of Law) from
any Governmental Authority with jurisdiction over the L/C Issuer shall prohibit or request that the L/C
Issuer refrain from the issuance of letters of credit generally or such Letter of Credit in particular, (B) the
issuance of such Letter of Credit would violate one or more policies of the L/C Issuer applicable to letters
of credit generally, (C) the expiry date of such requested Letter of Credit that is a Standby Letter of Credit
would occur later than the date that is twelve (12) months after the date of issuance thereof, provided, that,
such Standby Letter of Credit may provide for the automatic extension thereof for any number of additional
periods each of up to one year in duration, subject to the terms hereof (including, without limitation, clause
(E) below and Section 2.03(h)), (D) the expiry date of such requested Letter of Credit that is a Commercial
Letter of Credit would occur later than the date that is the earlier of (i) 120 days after the date of the issuance
of such Commercial Letter of Credit and (ii) the Letter of Credit Expiration Date, and (E) the expiry date
of such requested Letter of Credit would occur after the Letter of Credit Expiration Date, unless either such
Letter of Credit is Cash Collateralized on or prior to the date of issuance of such Letter of Credit (or such
later date as to which the Agent may agree) or all the Lenders have approved such expiry date.

(d) Any L/C Issuer (other than Wells Fargo or any of its Affiliates) shall notify the
Agent in writing no later than the Business Day prior to the Business Day on which such L/C Issuer issues
any Letter of Credit. In addition, each L/C Issuer (other than Wells Fargo or any of its Affiliates) shall, on
the first Business Day of each week, submit to Agent a report detailing the daily undrawn amount of each
Letter of Credit issued by such L/C Issuer during the prior calendar week. The Borrowers and the Credit
Parties hereby acknowledge and agree that all Existing Letters of Credit shall constitute Letters of Credit
under this Agreement on and after the Closing Date with the same effect as if such Existing Letters of Credit
were issued by L/C Issuer at the request of the Borrowers on the Closing Date. Each Letter of Credit shall
be in form and substance reasonably acceptable to the L/C Issuer, including the requirement that the
amounts payable thereunder must be payable in Dollars; provided, that, if the L/C Issuer, in its discretion,
issues a Letter of Credit denominated in a currency other than Dollars, all reimbursements by the Borrowers
of the honoring of any drawing under such Letter of Credit shall be paid in Dollars based on the Spot Rate.
If the L/C Issuer makes a payment under a Letter of Credit, the Borrowers shall pay to Agent an amount
equal to the applicable Letter of Credit Disbursement on the Business Day such Letter of Credit
Disbursement is made and, in the absence of such payment, the amount of the Letter of Credit Disbursement
immediately and automatically shall be deemed to be a Revolving Loan hereunder (notwithstanding any
failure to satisfy any condition precedent set forth in Section 4.02 hereof) and, initially, shall bear interest
at the rate then applicable to Revolving Loans that are Base Rate Loans. If a Letter of Credit Disbursement
is deemed to be a Revolving Loan hereunder, the Borrowers’ obligation to pay the amount of such Letter
of Credit Disbursement to the L/C Issuer shall be automatically converted into an obligation to pay the
resulting Revolving Loan. Promptly following receipt by the Agent of any payment from the Borrowers
pursuant to this paragraph, the Agent shall distribute such payment to the L/C Issuer or, to the extent that
the Revolving Lenders have made payments pursuant to Section 2.03(e) to reimburse the L/C Issuer, then
to such Revolving Lenders and the L/C Issuer as their interests may appear.

(e) Promptly following receipt of a notice of a Letter of Credit Disbursement pursuant
to Section 2.03(d), each Revolving Lender agrees to fund its Applicable Percentage of any Revolving Loan
deemed made pursuant to Section 2.03(d) on the same terms and conditions as if the Borrowers had
requested the amount thereof as a Revolving Loan and the Agent shall promptly pay to the L/C Issuer the
amounts so received by it from the Revolving Lenders. By the issuance of a Letter of Credit (or an
amendment, renewal, or extension of a Letter of Credit) and without any further action on the part of the
L/C Issuer or the Revolving Lenders, the L/C Issuer shall be deemed to have granted to each Revolving
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Lender, and each Revolving Lender shall be deemed to have purchased, a participation in each Letter of
Credit issued by the L/C Issuer, in an amount equal to its Applicable Percentage of such Letter of Credit,
and each such Revolving Lender agrees to pay to the Agent, for the account of the L/C Issuer, such
Revolving Lender’s Applicable Percentage of any Letter of Credit Disbursement made by the L/C Issuer
under the applicable Letter of Credit. In consideration and in furtherance of the foregoing, each Revolving
Lender hereby absolutely and unconditionally agrees to pay to the Agent, for the account of the L/C Issuer,
such Revolving Lender’s Applicable Percentage of each Letter of Credit Disbursement made by the L/C
Issuer and not reimbursed by Borrowers on the date due as provided in Section 2.03(d), or of any
reimbursement payment that is required to be refunded (or that the Agent or the L/C Issuer elects, based
upon the advice of counsel, to refund) to the Borrowers for any reason. Each Revolving Lender
acknowledges and agrees that its obligation to deliver to the Agent, for the account of the L/C Issuer, an
amount equal to its respective Applicable Percentage of each Letter of Credit Disbursement pursuant to this
Section 2.03(e) shall be absolute and unconditional and such remittance shall be made notwithstanding the
occurrence or continuation of a Default or Event of Default or the failure to satisfy any condition set forth
in Section 4.02 hereof. If any such Revolving Lender fails to make available to the Agent the amount of
such Revolving Lender’s Applicable Percentage of a Letter of Credit Disbursement as provided in this
Section 2.03(e), such Revolving Lender shall be deemed to be a Defaulting Lender and the Agent (for the
account of the L/C Issuer) shall be entitled to recover such amount on demand from such Revolving Lender
together with interest thereon at the Defaulting Lender Rate until paid in full.

® Each Borrower agrees to indemnify, defend and hold harmless each Credit Party
(including the L/C Issuer and its branches, Affiliates, and correspondents) and each such Person’s
respective directors, officers, employees, attorneys and agents (each, including the L/C Issuer, a “Letter of
Credit Related Person”) (to the fullest extent permitted by Law) from and against any and all claims,
demands, suits, actions, investigations, proceedings, liabilities, fines, costs, penalties, and damages, and all
reasonable fees and disbursements of attorneys, experts, or consultants and all other costs and expenses
actually incurred in connection therewith or in connection with the enforcement of this indemnification (as
and when they are incurred and irrespective of whether suit is brought), which may be incurred by or
awarded against any such Letter of Credit Related Person (other than Taxes, which shall be governed by
Article IIT) (the “Letter of Credit Indemnified Costs”), and which arise out of or in connection with, or as a
result of:

(1) any Letter of Credit or any pre-advice of its issuance;

(i1) any transfer, sale, delivery, surrender or endorsement (or lack thereof) of
any Drawing Document at any time(s) held by any such Letter of Credit Related Person in
connection with any Letter of Credit;

(ii1) any action or proceeding arising out of, or in connection with, any Letter
of Credit (whether administrative, judicial or in connection with arbitration), including any action
or proceeding to compel or restrain any presentation or payment under any Letter of Credit, or for
the wrongful dishonor of, or honoring a presentation under, any Letter of Credit;

(iv) any independent undertakings issued by the beneficiary of any Letter of
Credit;

) any unauthorized instruction or request made to the L/C Issuer in
connection with any Letter of Credit or requested Letter of Credit, or any error, omission,
interruption or delay in such instruction or request, whether transmitted by mail, courier, electronic
transmission, SWIFT, or any other telecommunication including communications through a
correspondent;
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(vi) an adviser, confirmer or other nominated person seeking to be reimbursed,
indemnified or compensated;

(vii)  any third party seeking to enforce the rights of an applicant, beneficiary,
nominated person, transferee, assignee of Letter of Credit proceeds or holder of an instrument or
document;

(viii)  the fraud, forgery or illegal action of parties other than the Letter of Credit
Related Person;

(ix) any prohibition on payment or delay in payment of any amount payable
by the L/C Issuer to a beneficiary or transferee beneficiary of a Letter of Credit arising out of Anti-
Corruption Laws, Anti-Money Laundering Laws, or Sanctions;

(x) the L/C Issuer’s performance of the obligations of a confirming institution
or entity that wrongfully dishonors a confirmation;

(xi) any foreign language translation provided to the L/C Issuer in connection
with any Letter of Credit;

(xii))  any foreign law or usage as it relates to the L/C Issuer’s issuance of a Letter
of Credit in support of a foreign guaranty including without limitation the expiration of such
guaranty after the related Letter of Credit expiration date and any resulting drawing paid by the L/C
Issuer in connection therewith; or

(xiii)  the acts or omissions, whether rightful or wrongful, of any present or
future de jure or de facto governmental or regulatory authority or cause or event beyond the control
of the Letter of Credit Related Person;

provided, however, that such indemnity shall not be available to any Letter of Credit Related Person
claiming indemnification under clauses (i) through (x) above to the extent that such Letter of Credit
Indemnified Costs may be finally determined in a final, non-appealable judgment of a court of competent
jurisdiction to have resulted directly from the gross negligence or willful misconduct of the Letter of Credit
Related Person claiming indemnity. The Borrowers hereby agree to pay the Letter of Credit Related Person
claiming indemnity on demand from time to time all amounts owing under this Section 2.03(f). If and to
the extent that the obligations of the Borrowers under this Section 2.03(f) are unenforceable for any reason,
the Borrowers agree to make the maximum contribution to the Letter of Credit Indemnified Costs
permissible under applicable Law. This indemnification provision shall survive termination of this
Agreement and all Letters of Credit.

(2) The liability of the L/C Issuer (or any other Letter of Credit Related Person) under,
in connection with or arising out of any Letter of Credit (or pre-advice), regardless of the form or legal
grounds of the action or proceeding, shall be limited to direct damages suffered by the Borrowers that are
caused directly by the L/C Issuer’s gross negligence or willful misconduct in (i) honoring a presentation
under a Letter of Credit that on its face does not at least substantially comply with the terms and conditions
of such Letter of Credit, (ii) failing to honor a presentation under a Letter of Credit that strictly complies
with the terms and conditions of such Letter of Credit or (iii) retaining Drawing Documents presented under
a Letter of Credit. The Borrowers’ aggregate remedies against the L/C Issuer and any Letter of Credit
Related Person for wrongfully honoring a presentation under any Letter of Credit or wrongfully retaining
honored Drawing Documents shall in no event exceed the aggregate amount paid by the Borrowers to the
L/C Issuer in respect of the honored presentation in connection with such Letter of Credit under Section
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2.03(d), plus interest at the rate then applicable to Base Rate Loans hereunder. The Borrowers shall take
action to avoid and mitigate the amount of any damages claimed against the L/C Issuer or any other Letter
of Credit Related Person, including by enforcing its rights against the beneficiaries of the Letters of Credit.
Any claim by the Borrowers under or in connection with any Letter of Credit shall be reduced by an amount
equal to the sum of (x) the amount (if any) saved by the Borrowers as a result of the breach or alleged
wrongful conduct complained of; and (y) the amount (if any) of the loss that would have been avoided had
the Borrowers taken all reasonable steps to mitigate any loss, and in case of a claim of wrongful dishonor,
by specifically and timely authorizing the L/C Issuer to effect a cure.

(h) The Borrowers are responsible for the final text of the Letter of Credit as issued by
the L/C Issuer, irrespective of any assistance the L/C Issuer may provide such as drafting or recommending
text or by the L/C Issuer’s use or refusal to use text submitted by the Borrowers. The Borrowers understand
that the final form of any Letter of Credit may be subject to such revisions and changes as are deemed
necessary or appropriate by the L/C Issuer, and Borrowers hereby consent to such revisions and changes
not materially different from the application executed in connection therewith. The Borrowers are solely
responsible for the suitability of the Letter of Credit for the Borrowers’ purposes. If the Borrowers request
that the L/C Issuer issue a Letter of Credit for an affiliated or unaffiliated third party (an “Account Party”),
(i) such Account Party shall have no rights against the L/C Issuer; (ii) the Borrowers shall be responsible
for the application and obligations under this Agreement; and (iii) communications (including notices)
related to the respective Letter of Credit shall be among the L/C Issuer and the Borrowers. The Borrowers
will examine the copy of the Letter of Credit and any other documents sent by the L/C Issuer in connection
therewith and shall promptly notify the L/C Issuer (not later than three (3) Business Days following the
Borrowers’ receipt of documents from the L/C Issuer) of any non-compliance with the Borrowers’
instructions and of any discrepancy in any document under any presentment or other irregularity. The
Borrowers understand and agree that the L/C Issuer is not required to extend the expiration date of any
Letter of Credit for any reason. With respect to any Letter of Credit containing an “automatic amendment”
to extend the expiration date of such Letter of Credit, the L/C Issuer, in its sole and absolute discretion, may
give notice of nonrenewal of such Letter of Credit and, if the Borrowers do not at any time want the then
current expiration date of such Letter of Credit to be extended, the Borrowers will so notify the Agent and
the L/C Issuer at least 30 calendar days before the L/C Issuer is required to notify the beneficiary of such
Letter of Credit or any advising bank of such non-extension pursuant to the terms of such Letter of Credit.

(1) The Borrowers’ reimbursement and payment obligations under this Section 2.03
are absolute, unconditional and irrevocable and shall be performed strictly in accordance with the terms of
this Agreement under any and all circumstances whatsoever, including:

) any lack of validity, enforceability or legal effect of any Letter of Credit,
any Issuer Document, this Agreement or any Loan Document, or any term or provision therein or
herein;

(ii) payment against presentation of any draft, demand or claim for payment
under any Drawing Document that does not comply in whole or in part with the terms of the
applicable Letter of Credit or which proves to be fraudulent, forged or invalid in any respect or any
statement therein being untrue or inaccurate in any respect, or which is signed, issued or presented
by a Person or a transferee of such Person purporting to be a successor or transferee of the
beneficiary of such Letter of Credit;

(iii) the L/C Issuer or any of its branches or Affiliates being the beneficiary of
any Letter of Credit;
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(iv) the L/C Issuer or any correspondent honoring a drawing against a Drawing
Document up to the amount available under any Letter of Credit even if such Drawing Document
claims an amount in excess of the amount available under the Letter of Credit;

v) the existence of any claim, set-off, defense or other right that any Loan
Party or any of its Subsidiaries may have at any time against any beneficiary or transferee
beneficiary, any assignee of proceeds, the L/C Issuer or any other Person;

(vi) the L/C Issuer or any correspondent honoring a drawing upon receipt of
an electronic presentation under a Letter of Credit requiring the same, regardless of whether the
original Drawing Documents arrive at the L/C Issuer’s counters or are different from the electronic
presentation;

(vil)  any other event, circumstance or conduct whatsoever, whether or not
similar to any of the foregoing that might, but for this Section 2.03(i), constitute a legal or equitable
defense to or discharge of, or provide a right of set-off against, any Borrower’s or any of its
Subsidiaries’ reimbursement and other payment obligations and liabilities, arising under, or in
connection with, any Letter of Credit, whether against the L/C Issuer, the beneficiary or any other
Person; or

(viii)  the fact that any Default or Event of Default shall have occurred and be
continuing;

provided, however, that subject to Section 2.03(g) above, the foregoing shall not release the L/C
Issuer from such liability to the Borrowers as may be finally determined in a final, non-appealable judgment
of a court of competent jurisdiction to have resulted from the gross negligence or willful misconduct of the
L/C Issuer, following reimbursement or payment of the obligations and liabilities, including reimbursement
and other payment obligations, of the Borrowers to the L/C Issuer arising under, or in connection with, this
Section 2.03 or any Letter of Credit.

() Without limiting any other provision of this Agreement, the L/C Issuer and each
other Letter of Credit Related Person (if applicable) shall not be responsible to the Borrowers for, and the
L/C Issuer’s rights and remedies against the Borrowers and the obligation of the Borrowers to reimburse
the L/C Issuer for each drawing under each Letter of Credit shall not be impaired by:

(1) honor of a presentation under any Letter of Credit that on its face
substantially complies with the terms and conditions of such Letter of Credit, even if the Letter of
Credit requires strict compliance by the beneficiary;

(i1) honor of a presentation of any Drawing Document that appears on its face
to have been signed, presented or issued (A) by any purported successor or transferee of any
beneficiary or other Person required to sign, present or issue such Drawing Document or (B) under
a new name of the beneficiary;

(iii) acceptance as a draft of any written or electronic demand or request for
payment under a Letter of Credit, even if nonnegotiable or not in the form of a draft or
notwithstanding any requirement that such draft, demand or request bear any or adequate reference
to the Letter of Credit;

(iv) the identity or authority of any presenter or signer of any Drawing
Document or the form, accuracy, genuineness or legal effect of any Drawing Document (other than
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the L/C Issuer’s determination that such Drawing Document appears on its face substantially to
comply with the terms and conditions of the Letter of Credit);

v) acting upon any instruction or request relative to a Letter of Credit or
requested Letter of Credit that the L/C Issuer in good faith believes to have been given by a Person
authorized to give such instruction or request;

(vi) any errors, omissions, interruptions or delays in transmission or delivery
of any message, advice or document (regardless of how sent or transmitted) or for errors in
interpretation of technical terms or in translation or any delay in giving or failing to give notice to
any Borrower;

(vil)  any acts, omissions or fraud by, or the insolvency of, any beneficiary, any
nominated person or entity or any other Person or any breach of contract between any beneficiary
and any Borrower or any of the parties to the underlying transaction to which the Letter of Credit
relates;

(viii)  assertion or waiver of any provision of the ISP or UCP that primarily
benefits an issuer of a letter of credit, including any requirement that any Drawing Document be
presented to it at a particular hour or place;

(ix) payment to any presenting bank (designated or permitted by the terms of
the applicable Letter of Credit) claiming that it rightfully honored or is entitled to reimbursement
or indemnity under Standard Letter of Credit Practice applicable to it;

x) acting or failing to act as required or permitted under Standard Letter of
Credit Practice applicable to where the L/C Issuer has issued, confirmed, advised or negotiated
such Letter of Credit, as the case may be;

(xi) honor of a presentation after the expiration date of any Letter of Credit
notwithstanding that a presentation was made prior to such expiration date and dishonored by the
L/C Issuer if subsequently the L/C Issuer or any court or other finder of fact determines such
presentation should have been honored;

(xii)  dishonor of any presentation that does not strictly comply or that is
fraudulent, forged or otherwise not entitled to honor; or

(xiii))  honor of a presentation that is subsequently determined by the L/C Issuer
to have been made in violation of international, federal, state or local restrictions on the transaction
of business with certain prohibited Persons.

(k) Upon the request of the Agent, (i) if the L/C Issuer has honored any full or partial
drawing request under any Letter of Credit and such drawing has resulted in an L/C Obligation that remains
outstanding, or (ii) if, as of the Letter of Credit Expiration Date, any L/C Obligation for any reason remains
outstanding, the Borrowers shall, in each case, immediately Cash Collateralize the then Outstanding
Amount of all L/C Obligations. Sections 2.05, 8.02(a)(iii) and 9.16(b) set forth certain additional
requirements to deliver Cash Collateral hereunder. For purposes of this Section 2.03, Section 2.05, Section
8.02(a)(iii) and Section 9.16(b), “Cash Collateralize” means to pledge and deposit with or deliver to the
Agent, for the benefit of the L/C Issuer and the Lenders, as collateral for the L/C Obligations, cash or
deposit account balances in an amount equal to 103% of the Outstanding Amount of all L/C Obligations
(other than L/C Obligations with respect to Letters of Credit denominated in a currency other than Dollars,
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which L/C Obligations shall be Cash Collateralized in an amount equal to 115% of the Outstanding Amount
of such L/C Obligations (or such lesser amount as agreed upon by the applicable L/C Issuer and the Agent)),
pursuant to documentation in form and substance satisfactory to the Agent and the L/C Issuer (which
documents are hereby Consented to by the Lenders). The Borrowers hereby grant to the Agent a security
interest in all such cash, deposit accounts and all balances therein and all proceeds of the foregoing. Cash
Collateral shall be maintained in a Cash Collateral Account. If at any time the Agent determines that any
funds held as Cash Collateral are subject to any right or claim of any Person other than the Agent or that
the total amount of such funds is less than the aggregate Outstanding Amount of all L/C Obligations, the
Borrowers will, forthwith upon demand by the Agent, pay to the Agent, as additional funds to be deposited
as Cash Collateral, an amount equal to the excess of (x) such aggregate Outstanding Amount over (y) the
total amount of funds, if any, then held as Cash Collateral that the Agent determines to be free and clear of
any such right and claim. Upon the drawing of any Letter of Credit for which funds are on deposit as Cash
Collateral, such funds shall be applied, to the extent permitted under applicable Law, to reimburse the L/C
Issuer and, to the extent not so applied, shall thereafter be applied to satisfy other Obligations. If Borrowers
fail to provide Cash Collateral as required by this Section 2.03, Section 2.05, Section 8.02(a)(iii) or Section
9.16(b), the Revolving Lenders may (and, upon direction of the Agent, shall) advance, as Revolving Loans,
the amount of the cash collateral required pursuant to the terms of this Agreement so that the then
Outstanding Amount of all L/C Obligations is cash collateralized in accordance with the terms hereof
(whether or not the Aggregate Commitments have terminated, an Overadvance exists or the conditions in
Section 4.02 are satisfied).

Q) The Borrowers shall pay to the Agent for the account of each Revolving Lender in
accordance with its Applicable Percentage a Letter of Credit fee (the “Letter of Credit Fee”) for each Letter
of Credit equal to the Applicable Margin times the daily Stated Amount under each such Letter of Credit
(whether or not such maximum amount is then in effect under such Letter of Credit). For purposes of
computing the daily amount available to be drawn under any Letter of Credit, the amount of the Letter of
Credit shall be determined in accordance with Section 1.06. Letter of Credit Fees shall be (i) due and
payable on the first day after the end of each month commencing with the first such date to occur after the
issuance of such Letter of Credit, and after the Letter of Credit Expiration Date, on demand, and (ii)
computed on a monthly basis in arrears. Notwithstanding anything to the contrary contained herein, while
any Event of Default exists, all Letter of Credit Fees shall accrue at the Default Rate as provided in Section

2.08(b) hereof.

(m) In addition to the Letter of Credit Fees as set forth in Section 2.03(1) above, the
Borrowers shall pay immediately upon demand to the Agent for the account of the L/C Issuer as non-
refundable fees, commissions, and charges (it being acknowledged and agreed that any charging of such
fees, commissions, and charges to the Loan Account pursuant to the provisions of Section 2.02(d) shall be
deemed to constitute a demand for payment thereof for the purposes of this Section 2.03(m)): (i) a fronting
fee which shall be imposed by the L/C Issuer equal to 0.125% per annum times the average amount of the
L/C Obligations during the immediately preceding month, plus (ii) any and all other customary
commissions, fees and charges then in effect imposed by, and any and all expenses incurred by, the L/C
Issuer, or by any adviser, confirming institution or entity or other nominated person, relating to Letters of
Credit, at the time of issuance of any Letter of Credit and upon the occurrence of any other activity with
respect to any Letter of Credit (including transfers, assignments of proceeds, amendments, drawings,
renewals or cancellations). Notwithstanding the foregoing to the contrary, all such fronting fees and
commissions, fees and charges payable with respect to the Existing Letters of Credit shall be paid directly
to JPMorgan Chase Bank, N.A. in its capacity as the L/C Issuer with respect thereto (in such amounts as
separately agreed by the Borrowers and JPMorgan Chase Bank, N.A. in its capacity as the L/C Issuer of
the Existing Letters of Credit).
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(n) Unless otherwise expressly agreed by the L/C Issuer and the Borrowers when a
Letter of Credit is issued (including any such agreement applicable to an Existing Letter of Credit), (i) the
rules of the ISP shall apply to each Standby Letter of Credit, and (ii) the rules of the UCP shall apply to
each Commercial Letter of Credit.

(o) The L/C Issuer shall be deemed to have acted with due diligence and reasonable
care if the L/C Issuer’s conduct is in accordance with Standard Letter of Credit Practice or in accordance
with this Agreement.

(p) The L/C Issuer shall act on behalf of the Lenders with respect to any Letters of
Credit issued by it and the documents associated therewith, and the L/C Issuer shall have all of the benefits
and immunities (A) provided to the Agent in Article [X with respect to any acts taken or omissions suffered
by the L/C Issuer in connection with Letters of Credit issued by it or proposed to be issued by it and Issuer
Documents pertaining to such Letters of Credit as fully as if the term “Agent” as used in Article IX included
the L/C Issuer with respect to such acts or omissions, and (B) as additionally provided herein with respect
to the L/C Issuer.

) In the event of a direct conflict between the provisions of this Section 2.03 and any
provision contained in any Issuer Document, it is the intention of the parties hereto that such provisions be
read together and construed, to the fullest extent possible, to be in concert with each other. In the event of
any actual, irreconcilable conflict that cannot be resolved as aforesaid, the terms and provisions of this
Section 2.03 shall control and govern.

(r) The provisions of this Section 2.03 shall survive the termination of this Agreement
and the repayment in full of the Obligations with respect to any Letters of Credit that remain outstanding.

(s) At the Borrowers’ costs and expense, the Borrowers shall execute and deliver to
the L/C Issuer such additional certificates, instruments and/or documents and take such additional action as
may be reasonably requested by the L/C Issuer to enable the L/C Issuer to issue any Letter of Credit pursuant
to this Agreement and related Issuer Document, to protect, exercise and/or enforce the L/C Issuer’s rights
and interests under this Agreement or to give effect to the terms and provisions of this Agreement or any
Issuer Document.

2.04 Swing Line Loans.

(a) The Swing Line. Subject to the terms and conditions set forth herein, the Swing
Line Lender may, in reliance upon the agreements of the other Revolving Lenders set forth in this Section
2.04, make loans (each such loan, a “Swing Line L.oan”) to the Borrowers from time to time on any Business
Day during the Availability Period in an aggregate amount not to exceed at any time outstanding the amount
of the Swing Line Sublimit, notwithstanding the fact that such Swing Line Loans, when aggregated with
the Revolving Commitment Percentage of the Revolving Loans and L/C Obligations of the Revolving
Lender acting as Swing Line Lender, may exceed the amount of such Lender’s Revolving Commitment;
provided, however, that after giving effect to any Swing Line Loan, each of the limitations set forth in
Sections 2.01(a)(i) — (iv) shall be satisfied, and provided further, that, the Borrowers shall not use the
proceeds of any Swing Line Loan to refinance any outstanding Swing Line Loan. Within the foregoing
limits, and subject to the other terms and conditions hereof, the Borrowers may borrow under this Section
2.04, prepay under Section 2.05, and reborrow under this Section 2.04. Each Swing Line Loan shall bear
interest only at the rate applicable to Base Rate Loans. Immediately upon the making of a Swing Line
Loan, each Revolving Lender shall be deemed to, and hereby irrevocably and unconditionally agrees to,
purchase from the Swing Line Lender a risk participation in such Swing Line Loan in an amount equal to
the product of such Revolving Lender’s Revolving Commitment Percentage times the amount of such
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Swing Line Loan. The Swing Line Lender shall have all of the benefits and immunities (A) provided to
the Agent in Article IX with respect to any acts taken or omissions suffered by the Swing Line Lender in
connection with Swing Line Loans made by it or proposed to be made by it as if the term “Agent” as used
in Article IX included the Swing Line Lender with respect to such acts or omissions, and (B) as additionally
provided herein with respect to the Swing Line Lender.

(b) Borrowing Procedures. Each Swing Line Borrowing shall be made upon the Lead
Borrower’s irrevocable notice to the Swing Line Lender and the Agent, which may be given by telephone.
Each such notice must be received by the Swing Line Lender and the Agent not later than 1:00 p.m. on the
requested borrowing date, and shall specify (i) the amount to be borrowed, which shall be a minimum of
$100,000, and (ii) the requested borrowing date, which shall be a Business Day. Each such telephonic
notice must be confirmed promptly by delivery to the Swing Line Lender and the Agent of a written Swing
Line Loan Notice, appropriately completed and signed by a Responsible Officer of the Lead Borrower.
Promptly after receipt by the Swing Line Lender of any telephonic Swing Line Loan Notice, the Swing
Line Lender will confirm with the Agent (by telephone or in writing) that the Agent has also received such
Swing Line Loan Notice and, if not, the Swing Line Lender will notify the Agent (by telephone or in
writing) of the contents thereof. Unless the Swing Line Lender has received notice (by telephone or in
writing) from the Agent at the request of the Required Lenders prior to 2:00 p.m. on the date of the proposed
Swing Line Borrowing (A) directing the Swing Line Lender not to make such Swing Line Loan as a result
of the limitations set forth in the first proviso to the first sentence of Section 2.04(a), or (B) that one or more
of the applicable conditions specified in Article IV is not then satisfied, then, subject to the terms and
conditions hereof, the Swing Line Lender may, not later than 3:00 p.m. on the borrowing date specified in
such Swing Line Loan Notice, make the amount of its Swing Line Loan available to the Borrowers at its
office by crediting the account of the Lead Borrower on the books of the Swing Line Lender in immediately
available funds.

(©) Refinancing of Swing Line Loans.

1) The Swing Line Lender at any time in its sole and absolute discretion may
request, on behalf of the Borrowers (which hereby irrevocably authorize the Swing Line Lender to
so request on their behalf), that each Revolving Lender make a Revolving Loan that is a Base Rate
Loan in an amount equal to such Revolving Lender’s Revolving Commitment Percentage of the
amount of Swing Line Loans then outstanding. Such request shall be made in accordance with the
requirements of Section 2.02, without regard to the minimum and multiples specified therein for
the principal amount of Base Rate Loans, but subject to the unutilized portion of the Revolving
Loan Cap and the conditions set forth in Section 4.02. Each Revolving Lender shall make an
amount equal to its Revolving Commitment Percentage of the amount of such outstanding Swing
Line Loan available to the Agent in immediately available funds for the account of the Swing Line
Lender at the Agent’s Office not later than 1:00 p.m. on the day specified by the Swing Line Lender,
whereupon, subject to Section 2.04(c)(ii), each Revolving Lender that so makes funds available
shall be deemed to have made a Revolving Loan that is a Base Rate Loan to the Borrowers in such
amount. The Agent shall remit the funds so received to the Swing Line Lender.

(i1) If for any reason any Swing Line Loan cannot be refinanced by such a
Borrowing in accordance with Section 2.04(c)(i), the request for Revolving Loans that are Base
Rate Loans submitted by the Swing Line Lender as set forth herein shall be deemed to be a request
by the Swing Line Lender that each of the Revolving Lenders fund its risk participation in the
relevant Swing Line Loan and each Revolving Lender’s payment to the Agent for the account of
the Swing Line Lender pursuant to Section 2.04(c)(i) shall be deemed payment in respect of such
participation.
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(ii1) If any Revolving Lender fails to make available to the Agent for the
account of the Swing Line Lender any amount required to be paid by such Revolving Lender
pursuant to the foregoing provisions of this Section 2.04(c) by the time specified in Section
2.04(c)(1), the Swing Line Lender shall be entitled to recover from such Revolving Lender (acting
through the Agent), on demand, such amount with interest thereon for the period from the date such
payment is required to the date on which such payment is immediately available to the Swing Line
Lender at a rate per annum equal to the greater of the Federal Funds Rate and a rate determined by
the Swing Line Lender in accordance with banking industry rules on interbank compensation plus
any administrative, processing or similar fees customarily charged by the Swing Line Lender in
connection with the foregoing. If such Revolving Lender pays such amount (with interest and fees
as aforesaid), the amount so paid shall constitute such Revolving Lender’s Revolving Loan
included in the relevant Borrowing or funded participation in the relevant Swing Line Loan, as the
case may be. A certificate of the Swing Line Lender submitted to any Revolving Lender (through
the Agent) with respect to any amounts owing under this clause (iii) shall be conclusive absent
manifest error.

(iv) Each Revolving Lender’s obligation to make Revolving Loans or to
purchase and fund risk participations in Swing Line Loans pursuant to this Section 2.04(c) shall be
absolute and unconditional and shall not be affected by any circumstance, including (A) any setoff,
counterclaim, recoupment, defense or other right which such Revolving Lender may have against
the Swing Line Lender, the Borrowers or any other Person for any reason whatsoever, (B) the
occurrence or continuance of a Default or an Event of Default, or (C) any other occurrence, event
or condition, whether or not similar to any of the foregoing; provided, however, that each Revolving
Lender’s obligation to make Revolving Loans pursuant to this Section 2.04(c) is subject to the
conditions set forth in Section 4.02. No such funding of risk participations shall relieve or otherwise
impair the obligation of the Borrowers to repay Swing Line Loans, together with interest as
provided herein.

(d) Repayment of Participations.

(1) At any time after any Revolving Lender has purchased and funded a risk
participation in a Swing Line Loan, if the Swing Line Lender receives any payment on account of
such Swing Line Loan, the Swing Line Lender will distribute to each Revolving Lender its
Revolving Commitment Percentage of such payment (appropriately adjusted, in the case of interest
payments, to reflect the period of time during which such Revolving Lender’s risk participation
was funded) in the same funds as those received by the Swing Line Lender.

(i1) If any payment received by the Swing Line Lender in respect of principal
or interest on any Swing Line Loan is required to be returned by the Swing Line Lender under any
of the circumstances described in Section 10.05 (including pursuant to any settlement entered into
by the Swing Line Lender in its discretion), each Revolving Lender shall pay to the Swing Line
Lender its Revolving Commitment Percentage thereof on demand of the Agent, plus interest
thereon from the date of such demand to the date such amount is returned, at a rate per annum equal
to the Federal Funds Rate. The Agent will make such demand upon the request of the Swing Line
Lender. The obligations of the Lenders under this clause shall survive the payment in full of the
Obligations and the termination of this Agreement.

(e) Interest for Account of Swing Line Lender. The Swing Line Lender shall be
responsible for invoicing the Borrowers for interest on the Swing Line Loans. Until each Revolving Lender
funds its Revolving Loan or risk participation pursuant to this Section 2.04 to refinance such Revolving
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Lender’s Revolving Commitment Percentage of any Swing Line Loan, interest in respect of such Revolving
Commitment Percentage shall be solely for the account of the Swing Line Lender.

® Payments Directly to Swing Line Lender. The Borrowers shall make all payments
of principal and interest in respect of the Swing Line Loans directly to the Swing Line Lender.

2.05 Prepayments.

(a) The Borrowers may, upon irrevocable notice from the Lead Borrower to the Agent,
at any time or from time to time voluntarily prepay Revolving Loans in whole or in part without premium
or penalty; provided, that (i) such notice must be received by the Agent not later than 11:00 a.m. (A) three
(3) Business Days prior to any date of prepayment of LIBOR Rate Loans and (B) on the date of prepayment
of Base Rate Loans; (ii) any prepayment of LIBOR Rate Loans shall be in a principal amount of $1,000,000
or a whole multiple of $1,000,000 in excess thereof; and (iii) unless a Cash Dominion Event has occurred
and is continuing, any prepayment of Base Rate Loans shall be in a principal amount of $500,000 or a
whole multiple of $100,000 in excess thereof or, in each case, if less, the entire principal amount thereof
then outstanding. Each such notice shall specify the date and amount of such prepayment and the Type(s)
of Revolving Loans to be prepaid and, if LIBOR Rate Loans, the Interest Period(s) of such Revolving
Loans. The Agent will promptly notify each Revolving Lender of its receipt of each such notice, and of
the amount of such Revolving Lender’s Revolving Commitment Percentage of such prepayment. If such
notice is given by the Lead Borrower, the Borrowers shall make such prepayment and the payment amount
specified in such notice shall be due and payable on the date specified therein. Any prepayment of a LIBOR
Rate Loan shall be accompanied by all accrued interest on the amount prepaid, together with any additional
amounts required pursuant to Section 3.05. Each such prepayment shall be applied to the Revolving Loans
of the Revolving Lenders in accordance with their respective Revolving Commitment Percentages.

(b) The Borrowers may, upon irrevocable notice from the Lead Borrower to the Swing
Line Lender (with a copy to the Agent), at any time or from time to time, voluntarily prepay Swing Line
Loans in whole or in part without premium or penalty; provided, that (i) such notice must be received by
the Swing Line Lender and the Agent not later than 1:00 p.m. on the date of the prepayment, and (ii) any
such prepayment shall be in a minimum principal amount of $100,000. Each such notice shall specify the
date and amount of such prepayment. If such notice is given by the Lead Borrower, the Borrowers shall
make such prepayment and the payment amount specified in such notice shall be due and payable on the
date specified therein.

(© At any time when the Payment Conditions shall be satisfied, Borrowers may, upon
irrevocable notice to the Agent, voluntarily prepay a