
10



11



12



13



14



15



16



17



18



 

 

 
 
 

 
 
 
 

TAB A



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



 

 

 
 
 

 
 
 
 

TAB B



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



 

 

 
 
 

 
 
 
 

TAB C



88



89



90



91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108


	MOTION RECORD
	Table of Contents

	Express - Draft Sale Approval Order.pdf
	1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion Record herein is hereby abridged and validated so that this Motion is properly returnable today and hereby dispenses with further service thereof.
	2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have the meaning ascribed thereto in the Initial Order in these proceedings dated May 4, 2017 (the “Initial Order”), the Sale Guidelines (as defined below), and the Cons...
	3. THIS COURT ORDERS that the Consulting Agreement, including the sale guidelines attached 31Thereto as Schedule “A”31T (the “Sale Guidelines”), and the transactions contemplated thereunder are hereby approved, authorized and ratified and that the exe...
	4. THIS COURT ORDERS that Express Canada, with the assistance of the Consultant, is authorized to conduct the Sale (as defined in the Consulting Agreement) in accordance with this Order, the Consulting Agreement and the Sale Guidelines and to advertis...
	5. THIS COURT ORDERS that, subject to paragraph 12 of the Initial Order, Express Canada, with the assistance of the Consultant, is authorized to market and sell the Merchandise and Express FF&E (as such terms are defined in the Consulting Agreement) i...
	6. THIS COURT ORDERS that subject to the terms of this Order, the Initial Order and the Sale Guidelines, or any greater restrictions in the Consulting Agreement or the Sale Guidelines, the Consultant shall have the right to enter and use the Stores an...
	7. THIS COURT ORDERS that until the Sale Termination Date (as defined in the Consulting Agreement) for each Store (which shall in no event be later than June 15, 2017), the Consultant shall have access to the Stores in accordance with the applicable L...
	8.  THIS COURT ORDERS that nothing in this Order shall amend or vary, or be deemed to amend or vary the terms of the Leases. Nothing contained in this Order or the Sale Guidelines shall be construed to create or impose upon Express Canada or the Consu...
	9. THIS COURT ORDERS that, except as provided for in Section 4 hereof in respect of the advertising and promotion of the Sale within the Stores, subject to and in accordance with this Order, the Consulting Agreement and the Sale Guidelines, the Consul...
	10. THIS COURT ORDERS that until the Sale Termination Date, the Consultant shall have the right to use, without interference by any intellectual property licensor, the Express Canada Entities’ trade names, trademarks and logos relating to and used in ...
	11. THIS COURT ORDERS that the Consultant shall act solely as an independent consultant to Express Canada and that it shall not be liable for any claims against Express Canada other than as expressly provided in the Consulting Agreement (including the...
	(a) the Consultant shall not be deemed to be an owner or in possession, care, control or management of the Stores, of the assets located therein or associated therewith or of Express Canada’s employees located at the Stores or any other property of Ex...
	(b) the Consultant shall not be deemed to be an employer, or a joint or successor employer or a related or common employer or payor within the meaning of any legislation governing employment or labour standards or pension benefits or health and safety...
	(c) Express Canada shall bear all responsibility for any liability whatsoever (including without limitation losses, costs, damages, fines, or awards) relating to claims of customers, employees and any other persons arising from events occurring at the...

	12. To the extent any Landlord may have a claim against Express Canada arising solely out of the conduct of the Consultant in conducting the Sale for which Express Canada has claims against the Consultant under the Consulting Agreement, Express Canada...
	13. THIS COURT ORDERS that the Consulting Agreement shall not be repudiated, resiliated or disclaimed by Express Canada nor shall the claims of the Consultant pursuant to the Consulting Agreement be compromised or arranged pursuant to any plan of arra...
	14.   THIS COURT ORDERS that Express Canada is hereby authorized and directed, in accordance with the Consulting Agreement, to remit all amounts that become due to the Consultant thereunder.
	15.  THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or to be credited or reimbursed to, or retained by, the Consultant pursuant to the Consulting Agreement, including, without limitation, any amounts to be reimbursed by Exp...
	16.  THIS COURT ORDERS that notwithstanding:
	(a) the pendency of these proceedings;
	(b) any application for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act (“BIA”) in respect of any of the Express Canada Entities, or any bankruptcy order made pursuant to any such applications;
	(c) any assignment in bankruptcy made in respect of any of the Express Canada Entities;
	(d) the provisions of any federal or provincial statute; or
	(e) any negative covenants, prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation of encumbrances, contained in any existing loan documents, lease, mortgage, security agreement, debenture, sublease, offer ...
	the Consulting Agreement and the transactions and actions provided for and contemplated therein, including without limitation, the payment of amounts due to the Consultant and the Assigned Landlord Rights shall be binding on any trustee in bankruptcy ...


	17. THIS COURT ORDERS that Express Canada is authorized and permitted to transfer to the Consultant personal information in Express Canada’s custody and control solely for the purposes of assisting with and conducting the Sale and only to the extent n...
	GENERAL
	18. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in Canada.
	19. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United States of America, to give effect to this Order and to assist the Express Canada Entitie...
	SCHEDULE “A” SALE Guidelines

	Sale Guidelines - Express.pdf
	1. Except as otherwise expressly set out herein, and subject to: (i) the Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated32T May 1032T, 2017 approving the Consulting Agreement between Merchant Retail Solutions ULC (...
	2. The Sale shall be conducted so that each of the Stores remain open during their normal hours of operation provided for in the respective Leases for the Stores until the applicable premises vacate date for each Store under the Consulting Agreement (...
	3. The Sale shall be conducted in accordance with applicable federal, provincial and municipal laws, unless otherwise ordered by the Court.
	4. All display and hanging signs used by the Consultant in connection with the Sale shall be professionally produced and all hanging signs shall be hung in a professional manner. Notwithstanding anything to the contrary contained in the Leases, the Co...
	5. The Consultant shall be permitted to utilize sign walkers and street signage; provided, however, such sign walkers and street signage shall not be located on the shopping centre or mall premises.
	6. Conspicuous signs shall be posted in the cash register areas of each Store to the effect that all sales are “final” and customers with any questions or complaints are to call Express’  hotline number.
	7. The Consultant shall not distribute handbills, leaflets or other written materials to customers outside of any of the Stores on Landlord’s property, unless explicitly permitted by the applicable Lease or, if distribution is customary in the shoppin...
	8. At the conclusion of the Sale in each Store, the Consultant and Express Canada shall arrange that the premises for each Store are in “broom-swept” and clean condition, and shall arrange that the Stores are in the same condition as on the commenceme...
	9. Subject to the terms of paragraph 8 above, the Consultant may sell furniture, fixtures and equipment owned by Express Canada (“Express FF&E”) and located in the Stores during the Sale. Express Canada and the Consultant may advertise the sale of Exp...
	10. The Consultant shall not make any alterations to interior or exterior Store lighting, except as authorized pursuant to the affected Lease. The hanging of exterior banners or other signage, where permitted in accordance with the terms of these Sale...
	11. Express Canada hereby provides notice to the Landlords of Express Canada and the Consultant’s intention to sell and remove Express FF&E from the Stores.  The Consultant shall make commercially reasonable efforts to arrange with each Landlord repre...
	12. If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial Order to a Landlord while the Sale is ongoing and the Store in question has not yet been vacated, then: (a) during the notice period prior to the effective ...
	13. The Consultant and its agents and representatives shall have the same access rights to the Stores as Express Canada under the terms of the applicable Lease, and the Landlords shall have the rights of access to the Stores during the Sale provided f...
	14. Express Canada and the Consultant shall not conduct any auctions of Merchandise or Express FF&E at any of the Stores.
	15. The Consultant shall designate a party to be contacted by the Landlords should a dispute arise concerning the conduct of the Sale. The initial contact person for Consultant shall be Jane Dietrich who may be reached by phone at (416)-860-5223 or em...
	16. Nothing herein or in the Consulting Agreement is, or shall be deemed to be a consent by any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed to, or grant to the Landlord any greater rights than already exist ...
	17. These Sale Guidelines may be amended by written agreement between the Consultant, Express Canada and the applicable Landlord.

	Runway NOM for Realization Process Motion.pdf
	NOTICE OF MOTION
	1. An Order substantially in the form attached at Tab 3 of the Motion Record, inter alia:
	(a) if necessary, abridging the time for service of this Notice of Motion and the Motion Record and dispensing with further service thereof;
	(b) approving, authorizing, and ratifying the Letter Agreement Governing Inventory Disposition entered into between Express Canada and Merchant Retail Solutions ULC (the “Consultant”) on May 3, 2017 (the “Consulting Agreement”), in the form attached a...
	(c) authorizing Express Canada, with the assistance of the Consultant, to conduct the sale of Express Canada’s inventory (“Merchandise”) and its furniture, fixtures, and equipment (collectively, “FF&E”) in accordance with the proposed draft Order at T...
	(d) authorizing Express Canada to take any and all actions as may be necessary or desirable to implement the Consulting Agreement, including the Sale Guidelines, and each of the transactions contemplated therein, including to remit payments to the Con...
	(e) ordering that the Consultant shall act solely as an independent consultant to Express Canada and that it shall not be liable for any claims against Express Canada other than as expressly provided in the Consulting Agreement or Sale Guidelines;
	(f) ordering that the claims of the Consultant pursuant to the Consulting Agreement shall not be compromised pursuant to any plan of compromise or arrangement (a “Plan”) involving the Applicants and Express Canada GC, LP (collectively, the “Express Ca...

	2. Such further and other relief as this Honourable Court may deem just.
	1. The Express Canada Entities were granted protection from their creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) pursuant to the Initial Order of the Superior Court of Justice (Commercial List) ...
	2. The proposed Monitor of the Applicants, Alvarez & Marsal Canada Inc. (“A&M”) was appointed in the Initial Order to act as the monitor in the CCAA proceeding (in that capacity, the “Monitor”);
	3. Capitalized terms not otherwise defined herein have the meanings given to them in the Affidavit of Todd Painter sworn May 4, 2017;
	4. Express Canada, with the assistance of A&M (prior to its appointment as Monitor) have engaged in a process to select an agent or consultant to conduct or consult on the liquidation of the Merchandise and FF&E located in the leased store premises de...
	5. The process of selecting the Consultant was fair and reasonable;
	6. The terms of the Consulting Agreement, the process for liquidating the Merchandise and FF&E, and the transactions contemplated under the Consulting Agreement and the Sale Guidelines are all fair and reasonable;
	7. The Sale Guidelines were designed by the Express Canada Entities and the Consultant, in consultation with A&M (prior to its appointment as Monitor), and is expected to maximize the value realized from the liquidation of Express Canada’s Merchandise...
	8. Engaging a professional liquidator to assist with the sale of the Merchandise and FF&E will produce better results than attempting to liquidate without professional assistance;
	9. The approval of the Consulting Agreement, including the Sale Guidelines, is supported by the Monitor;
	10. Section 11 of the CCAA;
	11. Rules 1.04, 1.05, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended; and
	12. Such further and other grounds as the lawyers may advise.
	13. The Affidavit of Todd Painter sworn May 3, 2017 and the exhibits thereto;
	14. The Affidavit of Todd Painter sworn May 4, 2017 and the exhibits thereto;
	15. The First Report of the Monitor, to be filed;
	16. The Initial Order dated May 4, 2017; and
	17. Such further and other evidence as the lawyers may advise and this Honourable Court may permit.

	Sale Guidelines - Express.pdf
	1. Except as otherwise expressly set out herein, and subject to: (i) the Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”) dated32T May 1032T, 2017 approving the Consulting Agreement between Merchant Retail Solutions ULC (...
	2. The Sale shall be conducted so that each of the Stores remain open during their normal hours of operation provided for in the respective Leases for the Stores until the applicable premises vacate date for each Store under the Consulting Agreement (...
	3. The Sale shall be conducted in accordance with applicable federal, provincial and municipal laws, unless otherwise ordered by the Court.
	4. All display and hanging signs used by the Consultant in connection with the Sale shall be professionally produced and all hanging signs shall be hung in a professional manner. Notwithstanding anything to the contrary contained in the Leases, the Co...
	5. The Consultant shall be permitted to utilize sign walkers and street signage; provided, however, such sign walkers and street signage shall not be located on the shopping centre or mall premises.
	6. Conspicuous signs shall be posted in the cash register areas of each Store to the effect that all sales are “final” and customers with any questions or complaints are to call Express’  hotline number.
	7. The Consultant shall not distribute handbills, leaflets or other written materials to customers outside of any of the Stores on Landlord’s property, unless explicitly permitted by the applicable Lease or, if distribution is customary in the shoppin...
	8. At the conclusion of the Sale in each Store, the Consultant and Express Canada shall arrange that the premises for each Store are in “broom-swept” and clean condition, and shall arrange that the Stores are in the same condition as on the commenceme...
	9. Subject to the terms of paragraph 8 above, the Consultant may sell furniture, fixtures and equipment owned by Express Canada (“Express FF&E”) and located in the Stores during the Sale. Express Canada and the Consultant may advertise the sale of Exp...
	10. The Consultant shall not make any alterations to interior or exterior Store lighting, except as authorized pursuant to the affected Lease. The hanging of exterior banners or other signage, where permitted in accordance with the terms of these Sale...
	11. Express Canada hereby provides notice to the Landlords of Express Canada and the Consultant’s intention to sell and remove Express FF&E from the Stores.  The Consultant shall make commercially reasonable efforts to arrange with each Landlord repre...
	12. If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial Order to a Landlord while the Sale is ongoing and the Store in question has not yet been vacated, then: (a) during the notice period prior to the effective ...
	13. The Consultant and its agents and representatives shall have the same access rights to the Stores as Express Canada under the terms of the applicable Lease, and the Landlords shall have the rights of access to the Stores during the Sale provided f...
	14. Express Canada and the Consultant shall not conduct any auctions of Merchandise or Express FF&E at any of the Stores.
	15. The Consultant shall designate a party to be contacted by the Landlords should a dispute arise concerning the conduct of the Sale. The initial contact person for Consultant shall be Jane Dietrich who may be reached by phone at (416)-860-5223 or em...
	16. Nothing herein or in the Consulting Agreement is, or shall be deemed to be a consent by any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed to, or grant to the Landlord any greater rights than already exist ...
	17. These Sale Guidelines may be amended by written agreement between the Consultant, Express Canada and the applicable Landlord.




