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INTRODUCTION 

Cyxtera Chapter 11 Proceedings 

1. On June 4, 2023 (the “Petition Date”): 

a) Delaware incorporated entities Cyxtera Technologies, Inc. (“CTI”) and 

Cyxtera Canada, LLC (“Cyxtera LLC”); 

b) Alberta incorporated entities Cyxtera Communications Canada, ULC 

(“Communications ULC”) and Cyxtera Canada TRS, ULC (“TRS 

ULC”) (collectively “Cyxtera Canada”); and 

c) twelve other non-Canadian registered affiliates; 

(each a “Debtor” and collectively, the “Debtors”, and together with 

their direct and indirect non-Debtor affiliates, “Cyxtera” or the 

“Cyxtera Group”),  

commenced voluntary reorganization proceedings1 (the “Chapter 11 

Proceedings”) pursuant to Chapter 11 of the U.S. Code (the “U.S. Bankruptcy 

Code”) before the United States Bankruptcy Court District of New Jersey (the 

“U.S. Bankruptcy Court”). A list of all the Debtors is attached hereto as 

Appendix “A”. 

2. On June 6, 2023, the U.S. Bankruptcy Court granted various interim and final 

orders in the Chapter 11 Proceedings (the “First Day Orders”), including an order 

(the “Foreign Representative Order”) authorizing CTI to act as foreign 

representative of Cyxtera Canada and Cyxtera LLC (in such capacity, the “Foreign 

Representative”) in a proceeding to be commenced in the Court of King’s Bench 

of Alberta (the “Canadian Court”) pursuant to the Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA” and these 

proceedings the “CCAA Recognition Proceedings”, and together with the Chapter 

 
1 On June 6, 2023, the U.S. Bankruptcy Court granted an order directing, for procedural purposes only, joint 
administration of the Chapter 11 Proceedings as Cyxtera Technologies Inc. et al. (the “Joint Administration 
Order”). This order does not provide for consolidation for substantive purposes. 
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11 Proceedings, the “Restructuring Proceedings”). The Foreign Representative 

Order also authorizes CTI to: 

a) seek recognition of the Chapter 11 Proceedings in a proceeding in 

Canada; 

b) request that the Canadian Court lend assistance to the U.S. Bankruptcy 

Court in protecting the property within the estates of the Debtors; and  

c) seek any other appropriate relief from the Canadian Court that CTI 

deems just and proper in furtherance of the protection of the Debtors’ 

estates. 

CCAA Recognition Proceedings  

3. On June 7, 2023, and as previously defined and discussed in prior reports2, the 

Foreign Representative obtained two orders from the Canadian Court, namely an 

Initial Recognition Order and Supplemental Recognition Order, which, among 

other things, appointed Alvarez & Marsal Canada Inc. as information officer in 

respect of the CCAA Recognition Proceedings (in such capacity, the “Information 

Officer”) and granted certain super-priority charges over the Debtors’ Canadian 

assets, specifically the Administration Charge and the DIP Lender’s Charge, as 

such terms described in the Pre-Filing Report. 

4. In addition, the Supplemental Recognition Order recognized and gave effect in 

Canada to several of the First Day Orders of the U.S. Bankruptcy Court, including, 

among others, the Foreign Representative Order, Joint Administration Order, and 

several other First Day Orders of the U.S. Bankruptcy Court, including the interim 

Cash Management Order and the interim DIP Financing Order. 

 
2 The Pre-Filing Report of the Proposed Information Officer dated June 7, 2023 (“Pre-Filing Report”), the 
First Report of the Information Officer dated June 30, 2023 (the “First Report”), the Second Report of the 
Information Officer dated July 28, 2023, the Third Report of the Information Officer dated September 1, 
2023 the Fourth Report of the Information Officer dated October 6, 2023 and the Fifth Report of the 
Information Officer dated November 17, 2023 (the “Fifth Report”) are collectively referred to as the “Prior 
Information Officer Reports”. 
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5. Between June and November 2023, the Foreign Representative obtained orders 

from the Canadian Court including, among other matters, recognizing and giving 

effect in Canada to the second, third, fourth, fifth, and sixth interim Cash 

Management Orders, a final DIP Financing Order, the Bidding Procedures Order, 

the Bar Date Order the Disclosure Statement Order, the Confirmation Order and 

the Cologix Transaction Order (each as defined and discussed in the Prior 

Information Officer Reports).  

6. Further information regarding these CCAA Recognition Proceedings can be found 

on the Information Officer’s website at 

www.alvarezandmarsal.com/CyxteraCanada (the “Case Website”). Copies of 

documents filed in the Chapter 11 Proceedings can be found on the case website 

maintained by Kurtzman Carson Consultants LLC (“KCC”) at: 

www.kccllc.net/Cyxtera (the “Chapter 11 Website”), which can also be accessed 

via the Case Website.  

TERMS OF REFERENCE AND DISCLAIMER 

7. In preparing this Sixth Report of the Information Officer (the “Sixth Report”), the 

Information Officer has relied solely on information and documents provided by 

the Foreign Representative, their financial advisor, their U.S. and Canadian legal 

counsel and documents filed on the U.S. Bankruptcy Court docket located on the 

Chapter 11 Website (collectively, the “Information”). Except as otherwise 

described in this Sixth Report, the Information Officer has reviewed the 

Information for reasonableness, internal consistency and use in the context in which 

it was provided. However, the Information Officer has not audited or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner 

that would wholly or partially comply with Canadian Auditing Standards (“CASs”) 

pursuant to the Chartered Professional Accountants Canada Handbook (the 

“Handbook”), and accordingly, the Information Officer expresses no opinion or 

other form of assurance contemplated under CASs in respect of the Information. 

http://www.alvarezandmarsal.com/CyxteraCanada
http://www.kccllc.net/Cyxtera
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8. This Sixth Report should be read in conjunction with the Affidavit of Mr. Raymond 

Li sworn January 23, 2024, (the “Second Li Affidavit”), the Affidavit of Mr. 

Raymond Li sworn November 17, 2023 (the “First Li Affidavit”) and the affidavits 

of Mr. Eric Koza3, which have been sworn and filed in connection with the CCAA 

Recognition Proceedings.  

9. Unless otherwise stated, all monetary amounts contained herein are expressed in 

USD.  

PURPOSE OF THIS SIXTH REPORT  

10. The purpose of this Sixth Report is to provide the Canadian Court with information 

or additional information regarding the following: 

a) the status of the Chapter 11 Proceedings; 

b) the Orders of the U.S. Bankruptcy Court, of which the Foreign 

Representative and Canadian Debtors are seeking recognition in 

Canada;  

c) the activities of the Information Officer since the date of the Fifth 

Report;  

d) CTI’s request for approval of the professional fees and costs of the 

Information Officer and its legal counsel, McMillan LLP 

(“McMillan”) and, up to December 31, 2023, and Cyxtera Canada’s 

legal counsel, Gowling WLG (Canada) LLP (“Gowling”) up to 

December 29, 2023; and 

e) the Information Officer’s conclusions and recommendations. 

 
3 The Affidavit of Mr. Koza sworn June 6, 2023 (the “First Koza Affidavit”), the Affidavit of Mr. Koza 
sworn June 30, 2023, the Affidavit of Mr. Koza sworn July 27, 2023, the Affidavit of Mr. Koza sworn 
September 1, 2023, and the Affidavit of Mr. Koza sworn October 5, 2023 are collectively referred to as the 
“Koza Affidavits”. 
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STATUS OF THE CHAPTER 11 PROCEEDINGS 

11. Cyxtera expected to use the Chapter 11 Proceedings to strengthen the Debtors’ 

financial position, meaningfully deleverage their balance sheet and facilitate the 

business’s long-term success. Throughout the Chapter 11 Proceedings, Cyxtera 

continued to operate its global platform of highly interconnected data centers 

without interruption. 

12. As described more fully in the First Koza Affidavit, in March 2023, the Debtors, 

with the assistance of their advisors, launched a comprehensive marketing process 

(the “Prepetition Marketing Process”) to engage interested third parties in a 

potential sale transaction. The Prepetition Marketing Process ran in parallel with 

the Company’s engagement with the ad hoc group of first lien lenders and their 

advisors (the “Ad Hoc Group”) regarding the terms of a comprehensive 

restructuring transaction. 

13. The Debtors commenced the Chapter 11 Proceedings with a restructuring support 

agreement (the “RSA”), which contemplated a dual-track toggle process whereby 

the Debtors would pursue a recapitalization of their balance sheet (the 

“Recapitalization Transaction”) that would equitize the first lien indebtedness 

while concurrently continuing the Prepetition Marketing Process to determine 

whether a higher or otherwise better transaction could be consummated through the 

sale of the Debtors’ assets. 

Bidding Procedures 

14. On June 29, 2023, the U.S. Bankruptcy Court entered an Order through a certificate 

of no objection (the “Bidding Procedures Order”) (i) Approving the Bidding 

Procedures (“Bidding Procedures”) and Auction, (ii) Approving the Stalking 

Horse Bid Protections, (iii) Scheduling Bid Deadlines and an Auction, and (iv) 

Approving the Form and Manner of Notice Thereof. On July 12, 2023, the Foreign 

Representative obtained an order from the Canadian Court recognizing and giving 

effect in Canada to the Bidding Procedures Order.  
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15. The Bidding Procedures provided further opportunity to market (i) the equity 

interests (the “New Equity Interests”) issued by a reorganized CTI, or any 

successor or assignee, by merger, consolidation, or otherwise, on and after the 

effective date of a plan pursuant to the U.S. Bankruptcy Code and/or (ii) some or 

all of the Debtors’ assets (the “Assets”, and collectively, with the New Equity 

Interests, the “Sale Package”), to receive and evaluate any additional bids, and, if 

necessary, hold an auction to determine the highest or otherwise best bid. The 

Debtors expressed the view that the Bidding Procedures also provided the best path 

to (a) garner additional interest in the Sale Package, (b) receive the highest recovery 

available for all stakeholders, and (c) conduct a market check on the value of the 

proposed recoveries to holders of claims and interests contemplated by the 

Recapitalization Transaction. 

16. The Bidding Procedures are described further in the First Report and attached 

thereto. As previously reported, on August 22, 2023, the Debtors provided notice 

that they received multiple bids; however, none of these bids were Qualified Bids 

(as defined in the Bidding Procedures). At the time, the Debtors did not believe that 

any of the bids received were more value-maximizing than the Recapitalization 

Transaction proposed under the Joint Plan (as defined below). Accordingly, on 

August 29, 2023, the Debtors notified parties-in-interest that the Debtors, in 

accordance with the Bidding Procedures Order and in consultation with the Ad Hoc 

Group and the official committee of unsecured creditors (the “UCC”), had 

cancelled the Auction scheduled to occur on August 30, 2023.  

17. Negotiations with certain bidders remained ongoing, and the Joint Plan provides 

flexibility for the Debtors to “toggle” to a Sale Transaction should one develop that 

is more value-maximizing than the Recapitalization Transaction. A “Sale 

Transaction Notice Deadline” (the date that is no later than seven (7) days prior to 

the Voting Deadline) was established as the deadline for the Debtors to “toggle” to 

a Sale Transaction. The Voting Deadline was initially October 26, 2023, but was 

amended three times to the latest (and final) date, which was November 7, 2023.  
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Other Chapter 11 Proceeding Matters 

18. On June 20, 2023, the United States Trustee for Regions 3 and 9 (the “U.S. 

Trustee”), pursuant to Section 1102(a) of the U.S. Bankruptcy Code, appointed 

five creditors to the UCC. 

19. On June 29, 2023, the U.S. Bankruptcy Court entered through a certificate of no 

objection, an Order Authorizing and Approving Procedures to Reject or Assume 

Executory Contracts and Unexpired Leases (the “Contract Rejection/Assumption 

Procedures Order”). The Contract Rejection/Assumption Procedures Order 

provided the procedures for rejecting or assuming executory contracts and 

unexpired leases. Included in the procedures for assuming and assuming and 

assigning contracts, the Debtors must include the effective date of the assumption 

for each contract and the proposes cure amount (the “Cure Amount”). Parties were 

provided with ten days to object to the proposed assumption or assumption and 

assignment (including as to the Cure Amount) and required to file a written 

objection with the various affected parties and the U.S. Bankruptcy Court. On 

November 21, 2023, the Foreign Representative obtained an order from the 

Canadian Court recognizing and giving effect in Canada to the Contract 

Rejection/Assumption Procedures Order. 

20. On July 19, 2023, the U.S. Bankruptcy Court entered an Order through a certificate 

of no objection (the “Bar Date Order”) (i) Setting Bar Dates for Submitting Proofs 

of Claim, including Requests for Payment Under Section 503(b)(9) of the U.S. 

Bankruptcy Code, (ii) Establishing an Amended Schedules Bar Date and a 

Rejection Damages Bar Date, (iii) Approving the Form, Manner, and Procedures 

for Filing Proofs of Claim, and (iv) Approving the Notice Thereof. On July 31, 

2023, the Foreign Representative obtained an order from the Canadian Court 

recognizing and giving effect in Canada to the Bar Date Order. 

Fourth Amended Joint Plan and Disclosure Statement 

21. On August 7, 2023, the Debtors filed a joint plan of reorganization on behalf of CTI 

and its Debtor affiliates. On August 15, 2023, the Debtors submitted a disclosure 
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statement, pursuant to section 1125 of the U.S. Bankruptcy Code, to holders of 

claims against the Debtors in connection with the solicitation of votes for 

acceptance of the joint plan. Following the submission of the disclosure statement, 

the Debtors filed various other amendments as follows: 

a) an amended joint plan of reorganization on September 13, 2023, a 

second amended joint plan of reorganization on September 24, 2023, a 

third amended joint plan of reorganization on November 3, 2023 and a 

fourth amended joint plan of reorganization on November 13, 2023 (in 

its final iteration, the “Joint Plan”); and 

b) a revised disclosure statement on September 13, 2023 and an additional 

revised disclosure statement on September 24, 2023 (in its final 

iteration, the “Disclosure Statement”). 

22. On September 26, 2023, the U.S. Bankruptcy Court granted an Order (the 

“Disclosure Statement Order”) approving (i) the Adequacy of the Disclosure 

Statement, (ii) the Solicitation Procedures, (iii) the Forms of Ballots and Notices in 

Connection Therewith, and (iv) Certain Dates with Respect Thereto. Among other 

things, the Disclosure Statement Order established the hearing at which the U.S. 

Bankruptcy Court will consider confirmation of the Joint Plan (the “Confirmation 

Hearing”). On October 11, 2023, the Foreign Representative obtained an order 

from the Canadian Court recognizing and giving effect in Canada to the Disclosure 

Statement Order. 

23. The Confirmation Hearing was heard on November 16, 2023 at 2:00p.m. EST and 

the Order (the “Confirmation Order”) Confirming the Fourth Amended Joint Plan 

of CTI and its Debtor Affiliates Pursuant to Chapter 11 of the U.S. Bankruptcy code 

was granted effective November 17, 2023. On November 21, 2023, the Foreign 

Representative obtained an order from the Canadian Court recognizing and giving 

effect in Canada to the Confirmation Order (the “Confirmation Recognition 

Order”). 

24. Following the Confirmation Order, the Debtors filed the following: 
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a) an amended plan supplement on December 11, 2023 (the “Second 

Amended Plan Supplement”) with an updated Schedule of Assumed 

and Rejected Executory Contracts and Unexpired Leases;   

b) an amended plan supplement on January 2, 2024 (the “Third 

Amended Plan Supplement”) with an updated Schedule of Assumed 

and Rejected Executory Contracts and Unexpired Leases and an 

updated Schedule of Assumed Executory Contracts and Unexpired 

Leases; and 

c) an amended plan supplement on January 11, 2024 (the “Fourth 

Amended Plan Supplement”) with an updated Schedule of Assumed 

and Rejected Executory Contracts and Unexpired Leases, an updated 

GUC Trust Agreement and an updated Plan Administrator Agreement. 

25. On January 12, 2024, the Debtors provided notice that the Effective Date (as 

defined in the Joint Plan) occurred on January 12, 2024. 

Brookfield Transaction 

26. On November 1, 2023, the Debtors provided notice that they reached an agreement 

on the terms of a value-maximizing asset sale with Phoenix Data Center Holdings 

LLC, an affiliate of Brookfield Infrastructure Partners L.P. (together with its 

designees, “Brookfield”), and, with the consent of the holders of the first lien 

claims holding at least 66.67% of the aggregate outstanding principal amount of the 

term loans, have “toggled” to a proposed asset sale under the Joint Plan (the 

“Brookfield Transaction”). Pursuant to the terms of the proposed Brookfield 

Transaction, Brookfield, among other things, purchased substantially all of the 

Debtors’ assets in exchange for $775 million in cash, subject to certain adjustments. 

The asset purchase agreement by and between CTI (together with certain of its 

Debtor affiliates and subsidiaries) and Brookfield (the “Brookfield APA”) was 

dated October 31, 2023. 

27. The Confirmation Order granted following the Confirmation Hearing approved the 

Brookfield Transaction.  
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28. The Confirmation Recognition Order provided that the Chief Restructuring Officer 

(“CRO”) or Deputy Chief Restructuring Officer (“DCRO”) of Communications 

ULC would file with the Canadian Court and serve on the service list maintained 

by the Foreign Representative and Canadian Debtors, a certificate confirming the 

Brookfield Transaction has closed. On January 12, 2024, the DCRO of 

Communications ULC filed with the Canadian Court and served on the service list 

maintained by the Foreign Representative and Canadian Debtors, a certificate 

confirming the Brookfield Transaction closed that day.  

Cologix Transaction 

29. On November 3, 2023, the Debtors provided notice that Communications ULC 

reached an agreement on the terms of an asset sale with Cologix Canada, Inc. 

(“Cologix”). Pursuant to the terms of the proposed asset sale (the “Cologix 

Transaction”), Cologix, among other things, purchased certain of 

Communications ULC’s assets (the “Acquired Cologix Assets”), subject to certain 

adjustments. The asset purchase agreement by and between Communications ULC 

and Cologix (the “Cologix APA”) was dated October 30, 2023. 

30. Pursuant to the Contract Rejection/Assumption Procedures Order, on November 3, 

2023, the Debtors gave notice (the “Cologix Assumption and Assignment 

Notice”) to the affected counterparties that the Debtors determined, in the exercise 

of their business judgment, that certain contracts were to be assumed or assumed 

and assigned, as applicable, effective as of the date set forth in the Cologix 

Assumption and Assignment Notice.  

31. Also on November 3, 2023, the Debtors filed notice of their motion for entry of an 

Order (the “Cologix Transaction Order”) (i) authorizing Cyxtera Canada to Enter 

into and Perform its Obligations Under the Cologix APA, (ii) approving the Sale 

of Certain Canadian Assets Free and Clear of Claims, Liens, Rights, Interests, and 

Encumbrances and (iii) approving the Assumption and Assignment of Executory 

Contracts and Unexpired Leases.  
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32. On November 9, 2023, the Debtors provided notice (the “Cologix Supplemental 

Assumption and Assignment Notice”) to additional affected counterparties that 

the Debtors determined, in the exercise of their business judgment, were to be 

assumed or assumed and assigned, as applicable, effective as of the date set forth 

in the Cologix Supplemental Assumption and Assignment Notice.  

33. The application for approval of the Cologix Transaction Order was heard at the 

Confirmation Hearing and the Cologix Transaction Order was granted effective 

November 17, 2023. On November 21, 2023, the Foreign Representative obtained 

an order from the Canadian Court recognizing and giving effect in Canada to the 

Cologix Transaction Order (the “Cologix Recognition Order”). 

34. The Cologix Recognition Order provided that the CRO or DCRO of 

Communications ULC would deliver to Brookfield and Cologix, file with the 

Canadian Court and serve on the service list maintained by the Foreign 

Representative and Canadian Debtors, a certificate confirming the one of the three 

following scenarios occurred (the “Closing Certificate”). The Closing Certificate 

will be modified by the CRO or DCRO based on the outcome of the timing of the 

scenarios described below: 

a) if the proposed Cologix Transaction closes prior to the Brookfield 

Transaction; or 

b) if the Cologix Transaction is not completed prior to closing of the 

Brookfield Transaction, then one of two events will occur: 

i. if the Cologix Transaction is completed within 90 days of closing 

of the Brookfield Transaction (the “Specified Date”); or 

ii. if the Cologix Transaction is not completed by the Specified Date. 

35. On December 7, 2023, the DCRO of Communications ULC delivered to Brookfield 

and Cologix, filed with the Canadian Court and served on the service list 

maintained by the Foreign Representative and Canadian Debtors, the Closing 

Certificate, confirming the conditions precedent in the Cologix APA, other than the 
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Vesting Conditions (as defined in the Closing Certificate), were satisfied or waived 

in accordance with the Cologix APA prior to the closing of the Brookfield 

Transaction. Accordingly, the Acquired Cologix Assets vested in Cologix in 

accordance with the Cologix APA. 

36. On December 22, 2023, the Debtors gave additional notice (the “Cologix Second 

Supplemental Assumption and Assignment Notice”) to additional affected 

counterparties that the Debtors determined, in the exercise of their business 

judgment, that certain contracts were to be to be assumed or assumed and assigned, 

as applicable, effective as of the date set forth in the Cologix Supplemental 

Assumption and Assignment Notice. The Cologix Second Supplemental 

Assumption and Assignment Notice is attached hereto as Appendix “B”.  

37. The Cologix Second Supplemental Assumption and Assignment Notice provided 

notice that the Debtors evaluated the financial wherewithal of Cologix and 

concluded that Cologix has the financial wherewithal to meet all future obligations 

under the assumed and assigned contracts, which may be evidenced upon written 

request by the counterparty to the contracts. 

38. The Debtors have advised that they properly filed and served the Cologix Second 

Supplemental Assumption and Assignment Notice on each applicable counterparty 

as set forth in the schedule attached thereto, in accordance with the terms of the 

Contract Rejection/Assumption Procedures Order. The Debtors have also advised 

that none of the contractual counterparties relating to the assigned contracts 

requested adequate assurance from the Debtors or filed an objection to the 

assignment and/or assumption contemplated under the Cologix APA with the US 

Bankruptcy Court. 

39. On January 8, 2024, the U.S. Bankruptcy Court entered the Second Order 

Approving the Assumption and Assignment of Certain Executory Contracts and/or 

Unexpired Leases in Connection with the Sale of Certain Canadian Assets by 

Cyxtera Canada (the “Second Contract Assumption Order”). The Foreign 
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Representative and Canadian Debtors now seek recognition of the Second Contract 

Assumption Order in Canada. 

OTHER ORDERS OF THE U.S. BANKRUPTCY COURT 

40. Copies of the Orders made by the U.S. Bankruptcy Court and other documents 

related to the Chapter 11 Proceedings are available on the Chapter 11 Website, a 

link to which is included on the Case Website.  

Seventh Interim Cash Management Order 

41. Since the date of the Fifth Report, the U.S. Bankruptcy Court made, among others, 

the seventh interim Cash Management Order4. 

42. The seventh interim Cash Management Order is substantially the same as the sixth 

interim Cash Management Order, which was granted by the U.S. Bankruptcy Court 

on October 25, 2023 and recognized by this Honourable Court on November 21, 

2023. The only changes made between the orders are the extension of the date for 

a final hearing for a final cash management order to January 23, 2024, the extension 

of the date for the filing of any objections to January 16, 2024, and to update “Sixth” 

to “Seventh” throughout the order. The Debtors have advised that they will not be 

seeking a final cash management order on the basis that they have now emerged 

from Chapter 11 and a final cash management order is no longer necessary. 

43. The Foreign Representative and Canadian Debtors seek recognition of the seventh 

interim Cash Management Order in Canada. 

ACTIVITIES OF THE INFORMATION OFFICER 

44. The activities of the Information Officer since the date of the Fifth Report 

(November 17, 2023) until the date of this Report have included: 

 
4 Additional information regarding the Cash Management Order can be found in the Koza Affidavits and the 
First Li Affidavit. 
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a) reviewing relevant materials filed in the Chapter 11 Proceedings and 

drafts of the application materials for the CCAA Recognition 

Proceedings;  

b) reviewing, analyzing, and considering the financial and other 

information received by the Information Officer; 

c) maintaining the Case Website for the CCAA Recognition Proceedings 

to make available copies of the orders granted in the Restructuring 

Proceedings and other relevant motion materials and reports; 

d) monitoring the Chapter 11 Website for activity in the Chapter 11 

Proceedings;  

e) reviewing and considering the orders made in the Chapter 11 

Proceedings;  

f) communicating with United States and Canadian counsel to CTI and 

the Cyxtera’s financial advisor regarding matters relevant to the 

Restructuring Proceedings;  

g) attending the hearing before the Canadian Court on November 21, 

2023; and 

h) preparing this Sixth Report. 

APPROVAL OF PROFESSIONAL FEES AND EXPENSES 

45. The Foreign Representative previously obtained orders from the Canadian Court 

approving the accounts of the Foreign Representatives and Debtors’ legal counsel, 

Gowling, the Information Officer and the Information Officer’s independent legal 

counsel (the “Canadian Professionals”) for the consolidated period between May 

23, 2023 to: 

a) October 31, 2023 for the Information Officer and McMillan; and 

b) November 14, 2023 for Gowling; 

as outlined previously in Prior Information Officer Reports. 
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46. CTI, Cyxtera Canada and Cyxtera LLC now seek approval from the Canadian Court 

of the Canadian Professionals fees and costs for the following amounts and time 

periods: 

a) Professional fees and costs rendered by the Information Officer, from 

November 1, 2023 to December 31, 2023, total CAD$46,434.50 

(exclusive of GST); 

b) Professional fees and costs rendered by McMillan, the Information 

Officer’s counsel, from November 1, 2023 to December 31, 2023, total 

CAD$50,452.99 (exclusive of GST); and 

c) Professional fees and costs rendered by Gowling, CTI’s and the 

Debtors’ Canadian counsel, from November 14, 2023 to December 31, 

2023, total CAD$205,258.52 (inclusive of GST). 

47. The accounts of the Canadian Professionals outline the date of the work completed, 

the description of the work completed, the length of time taken to complete the 

work and the name of the individual who completed the work. Copies of the 

invoices of the Information Officer and McMillan will be made available to the 

Court and any interested party, if requested, at or before the Debtor’s application 

set for January 25, 2024. Gowling’s account is found in the Second Li Affidavit. 

48. The Information Officer respectfully submits that its professional fees and costs 

and those of its legal counsel and Gowling are fair and reasonable in the 

circumstances, given the tasks required to be performed by the Canadian 

Professionals within the Restructuring Proceedings.  

RECOMMENDATIONS 

49. The Information Officer understands that recognition by the Canadian Court of the 

requested orders is necessary for the conduct of the Restructuring Proceedings, and 

that absent such recognition and relief, the restructuring efforts of the Debtors could 

be impaired.  
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50. The Information Officer has reviewed the Second Contract Assumption Order and

the seventh interim Cash Management Order.

51. CTI has advised that recognition of the orders is required for the protection of

Debtors’ property or protection of the interests of its creditors and/or are required

in order for the Debtors to continue to operate in the ordinary course of their

business and complete their restructuring efforts in the Chapter 11 Proceedings.

52. As noted above, the Debtors have advised that they properly filed and served the

Cologix Second Supplemental Assumption and Assignment Notice on each

applicable counterparty as set forth in the schedule attached thereto, in accordance

with the terms of the Contract Rejection/Assumption Procedures Order and that the

contractual counterparties did not request adequate assurance from the Debtors or

file an objection to the assignment and/or assumption of their contracts.

53. Based on the foregoing, the Information Officer respectfully recommends that the

Canadian Court grant the relief requested by the Foreign Representative.

All of which is respectfully submitted this 23rd day of January, 2024. 

ALVAREZ & MARSAL CANADA INC., 
in its capacity as the Information Officer of 
Cyxtera Canada and not its personal or corporate capacity 

Orest Konowalchuk, CPA, CA, CIRP, LIT 
Senior Vice President  
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CYXTERA TECHNOLOGIES, INC. 1 

CYXTERA CANADA, LLC  

CYXTERA CANADA TRS, ULC  

CYXTERA COMMUNICATIONS CANADA, ULC 

CYXTERA COMMUNICATIONS, LLC 

CYXTERA DATA CENTERS, INC. 

CYXTERA DC HOLDINGS, INC. 

CYXTERA DC PARENT HOLDINGS, INC. 

CYXTERA DIGITAL SERVICES, LLC 

CYXTERA EMPLOYER SERVICES, LLC 

CYXTERA FEDERAL GROUP, INC. 

CYXTERA HOLDINGS, LLC 

CYXTERA MANAGEMENT, INC. 

CYXTERA NETHERLANDS B.V. 

CYXTERA TECHNOLOGIES, LLC 

CYXTERA TECHNOLOGIES MARYLAND, INC. 

  
  

 
1 A complete list of each of the Debtors in the Chapter 11 Proceedings may be obtained on the website of the 
Debtors’ claims and noticing agent at https://www.kccllc.net/cyxtera.  

https://www.kccllc.net/cyxtera
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
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Michael D. Sirota, Esq. 
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Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
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wusatine@coleschotz.com 
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Co-Counsel for Debtors and Debtors in Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

SECOND SUPPLEMENTAL  
NOTICE OF ASSUMPTION AND ASSIGNMMENT  

OF CERTAIN EXECUTORY CONTRACTS AND/OR UNEXPIRED LEASES 
 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 
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PARTIES RECEIVING THIS NOTICE SHOULD LOCATE THEIR NAMES AND THEIR 
CONTRACTS OR LEASES ON SCHEDULE 2 ATTACHED HERETO AND READ THE 
CONTENTS OF THIS NOTICE CAREFULLY. 

 
PLEASE TAKE NOTICE that on June 29, 2023, the United States Bankruptcy Court for 

the District of New Jersey (the “Court”) entered an order on the motion [Docket No. 79] 

(the “Motion”) of debtors and debtors in possession (the “Debtors”), approving procedures for the 

rejection, assumption, or assumption and assignment of executory contracts and unexpired leases 

and granting related relief [Docket No. 186] (the “Procedures Order”) attached hereto as 

Schedule 1.   

PLEASE TAKE FURTHER NOTICE that on November 3, 2023, the Debtors filed the 

Debtors’ Motion for Entry of an Order (I) Authorizing Cyxtera Canada to Enter into and Perform 

its Obligations Under the Cologix Asset Purchase Agreement, (II) Approving the Sale of Certain 

Canadian Assets Free and Clear of All Claims, Liens, Rights, Interests, and Encumbrances, 

(III) Approving the Assumption and Assignment of Executory Contracts and Unexpired Leases, 

and (IV) Granting Related Relief [Docket No. 653] (the “Canada Sale Motion”).2 

PLEASE TAKE FURTHER NOTICE that, on November 17, 2023, the Court entered 

the Order (I) Authorizing Cyxtera Canada to Enter into and Perform its Obligations Under the 

Cologix Asset Purchase Agreement, (II) Approving the Sale of Certain Canadian Assets Free and 

Clear of All Claims, Liens, Rights, Interests, and Encumbrances, (III) Approving the Assumption 

and Assignment of Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief 

[Docket No. 719]. 

 
2  Capitalized terms used and not otherwise defined herein have the meaning given to them in the Motion, the 

Canada Sale Motion, or the APA, as applicable. 

Case 23-14853-JKS    Doc 834    Filed 12/22/23    Entered 12/22/23 17:41:51    Desc Main
Document      Page 2 of 34



PLEASE TAKE FURTHER NOTICE that, pursuant to the Procedures Order and by this 

written notice (this “Second Supplemental Assumption and Assignment Notice”), the Debtors 

hereby notify you that they have determined, in the exercise of their business judgment, that each 

additional Assigned Contract set forth on Schedule 2 attached hereto (the “Supplemental Assigned 

Contracts”) is hereby assumed and assigned effective as of the date (the “Assumption and 

Assignment Date”) set forth in Schedule 2, or such other date as the Debtors and the counterparty 

or counterparties to any such Supplemental Assigned Contracts agree. 

PLEASE TAKE FURTHER NOTICE that the Debtors have evaluated the financial 

wherewithal of Cologix and concluded that Cologix has demonstrated such financial wherewithal 

to meet all future obligations under the Supplemental Assigned Contracts, which may be evidenced 

upon written request,3 thereby demonstrating that Cologix has the ability to comply with the 

requirements of adequate assurance of future performance.4 

PLEASE TAKE FURTHER NOTICE that parties seeking to object to the proposed 

assumption or assumption and assignment of any of the Supplemental Assigned Contracts must 

file and serve a written objection so that such objection is filed with the Court on the docket of the 

Debtors’ chapter 11 cases no later than ten (10) days after the date that the Debtors served this 

Second Supplemental Assumption and Assignment Notice and promptly serve such objection on 

the following parties:  (i) the Debtors, Cyxtera Technologies, Inc., 2333 Ponce de Leon Boulevard, 

Ste. 900, Coral Gables, Florida 33134; (ii) co-counsel to the Debtors, (A) Kirkland & Ellis LLP, 

 
3  To the extent the Debtors seek to assume and assign a lease of non-residential real property, the Debtors will 

cause evidence of adequate assurance of future performance to be served with this Second Supplemental 
Assumption and Assignment Notice by overnight delivery upon the counterparties to the applicable Supplemental 
Assigned Contracts affected by the Second Supplemental Assumption and Assignment Notice. 

4  The Debtors shall serve the counterparty to the Supplemental Assigned Contract with evidence of adequate 
assurance upon such counterparty’s written request to Debtors’ counsel. 
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601 Lexington Avenue, New York, New York 10022, Attn.:  Christopher Marcus, P.C. and 

Derek I. Hunter, and (B) Cole Schotz P.C., Court Plaza North, 25 Main Street, Hackensack, 

New Jersey 07601, Attn.: Michael D. Sirota, Esq., Warren A. Usatine, Esq., and Felice R. Yudkin, 

Esq.; (iii) the Office of the United States Trustee, One Newark Center, 1085 Raymond Boulevard, 

Suite 2100, Newark, New Jersey 07102, Attn:  David Gerardi; (iv) counsel to the 

Official Committee of Unsecured Creditors, Pachulski Stang Ziehl & Jones LLP, 780 Third 

Avenue, 34th Floor, New York, New York 10017, Attn:  Bradford J. Sandler, Esq., Robert J. 

Feinstein, Esq., and Paul J. Labov, Esq; and (v) counsel to Cologix, Stikeman Elliott LLP, 

1155 René-Lévesque Blvd. West, 41st Floor, Montréal, Québec H3B 3V2, Canada, 

Attn:  Joseph Reynaud.  Only those responses that are timely filed, served, and received will be 

considered at any hearing. 

PLEASE TAKE FURTHER NOTICE that, absent an objection being timely filed, the 

assumption and assignment of each Supplemental Assigned Contract shall become effective on 

the applicable Assumption and Assignment Date set forth in Schedule 2 attached hereto, or such 

other date as the Debtors and the counterparty or counterparties to such Supplemental Assigned 

Contract agree.5 

PLEASE TAKE FURTHER NOTICE that, the proposed cure amount under each 

Supplemental Assigned Contract is set forth in Schedule 2 attached hereto.  If a written objection 

 
5  An objection to the assumption or assumption and assignment of any Supplemental Assigned Contract or cure 

amount listed in this Second Supplemental Assumption and Assignment Notice shall not constitute an objection 
to the assumption or assumption and assignment of any other contract or lease listed in this Second Supplemental 
Assumption and Assignment Notice.  Any objection to the assumption or assumption and assignment of any 
particular Supplemental Assigned Contract or cure amount listed in this Second Supplemental 
Assumption and Assignment Notice must state with specificity the Supplemental Assigned Contract to which it 
is directed.  For each particular Supplemental Assigned Contract whose assumption or assumption and assignment 
is not timely or properly objected to, such assumption or assumption and assignment will be effective in 
accordance with this Second Supplemental Assumption and Assignment Notice and the Procedures Order. 
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to the proposed cure amount is not timely filed, then the cure amount shall be binding on all parties 

and no amount in excess thereof shall be paid for cure purposes.   

PLEASE TAKE FURTHER NOTICE that, if an objection to the assumption or 

assumption and assignment of any Supplemental Assigned Contract is timely filed and not 

withdrawn or resolved, the Debtors shall file a notice for a hearing to consider the objection for 

the Supplemental Assigned Contract or Supplemental Assigned Contracts to which such objection 

relates.  If such objection is overruled or withdrawn, such Supplemental Assigned Contract or 

Supplemental Assigned Contracts shall be assumed and assigned as of the Assumption and 

Assignment Date set forth in Schedule 2 attached hereto or such other date as the Debtors and the 

counterparty or counterparties to such Supplemental Assigned Contract agree. 
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Dated: December 22, 2023   
  /s/ Michael D. Sirota 
  COLE SCHOTZ P.C. 
  Michael D. Sirota, Esq.  
  Warren A. Usatine, Esq.  
  Felice R. Yudkin, Esq. 
  Court Plaza North, 25 Main Street 
  Hackensack, New Jersey 07601 
  Telephone:  (201) 489-3000 
  Email: msirota@coleschotz.com 
        wusatine@coleschotz.com 
        fyudkin@coleschotz.com 
   
  KIRKLAND & ELLIS LLP 
  KIRKLAND & ELLIS INTERNATIONAL LLP 
  Edward O. Sassower, P.C. (admitted pro hac vice) 
  Christopher Marcus, P.C. (admitted pro hac vice) 
  Derek I. Hunter (admitted pro hac vice) 
  601 Lexington Avenue 
  New York, New York 10022 
  Telephone:  (212) 446-4800 
  Facsimile:   (212) 446-4900 
  Email: edward.sassower@kirkland.com 
   christopher.marcus@kirkland.com 
      derek.hunter@kirkland.com 
  

 

  Co-Counsel for Debtors and   
  Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Proposed Co-Counsel for Debtors and Debtors in 
Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Order Filed on June 29, 2023 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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ORDER (I) AUTHORIZING AND APPROVING  
PROCEDURES TO REJECT OR ASSUME EXECUTORY  

CONTRACTS AND UNEXPIRED LEASES AND (II) GRANTING RELATED RELIEF 

The relief set forth on the following pages, numbered three (3) through thirteen (13), is 

ORDERED. 

DATED: June 29, 2023
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(Page | 3) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing and Approving Procedures to Reject or Assume 

Executory Contracts and Unexpired Leases and (II) Granting Related Relief 

   
 

Upon the Debtors’ Motion For Entry of an Order (I) Authorizing And Approving 

Procedures to Reject or Assume Executory Contracts and Unexpired Leases, and (II) Granting 

Related Relief (the “Motion”),2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”), for entry of an order (this “Order”) (a) authorizing and approving the 

Contract Procedures for rejecting or assuming executory contracts and unexpired leases, and 

(b) granting related relief, all as more fully set forth in the Motion; and upon the First Day 

Declaration; and the Court having jurisdiction to consider the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference to the 

Bankruptcy Court Under Title 11 of the United States District Court for the District of New Jersey, 

entered July 23, 1984, and amended on September 18, 2012 (Simandle, C.J.); and this Court having 

found that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409; and this Court having found that sufficient cause exists for the relief set forth 

herein; and this Court having found that the Debtors’ notice of the Motion was appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

Motion and having heard the statements in support of the relief requested therein at a hearing 

before this Court (the “Hearing”); and this Court having determined that the legal and factual bases 

set forth in the Motion establish just cause for the relief granted herein; and upon all of the 

proceedings had before the Court and after due deliberation and sufficient cause appearing therefor 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein.  

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing and Approving Procedures to Reject or Assume 

Executory Contracts and Unexpired Leases and (II) Granting Related Relief 
 

   
 

2. The following Rejection Procedures are approved in connection with rejecting 

Contracts: 

a. Rejection Notice.  The Debtors shall file a notice substantially in the form 
attached hereto as Exhibit 1 (the “Rejection Notice”) indicating the 
Debtors’ intent to reject a Contract or Contracts pursuant to section 365 of 
the Bankruptcy Code, which Rejection Notice shall set forth, among other 
things:  (i) the Contract or Contracts to be rejected; (ii) the names and 
addresses of the counterparties to such Contract(s) (each a “Rejection 
Counterparty”); (iii) the proposed effective date of rejection for each such 
Contract(s) (each, the “Rejection Date”); (iv) if any such Contract is a lease, 
the personal property to be abandoned (the “Abandoned Property”); (v) with 
respect to real property, any known third party having an interest in any 
remaining property, including personal property, furniture, fixtures, and 
equipment, located at the leased premises; and (vi) the deadlines and 
procedures for filing objections to the Rejection Notice (as set forth below).  
The Rejection Notice may list multiple Contracts; provided that the number 
of counterparties to Contracts listed on each Rejection Notice shall be 
limited to no more than 100.  Further, the Rejection Notice shall include the 
proposed form of order (the “Rejection Order”) approving the rejection of 
the Contracts, which shall be substantially in the form of Exhibit 1-A to the 
Rejection Notice.  No Contract shall be deemed rejected absent entry of an 
applicable Rejection Order.  

b. Service of the Rejection Notice.  The Debtors will cause each Rejection 
Notice to be served: (i) by overnight delivery service upon the Rejection 
Counterparties affected by the Rejection Notice at the notice address 
provided in the applicable Contract (and by email upon such Rejection 
Counterparty’s counsel, if known) and all parties who may have any interest 
in any Abandoned Property (if known); and (ii) by first class mail, email, or 
fax, upon (A) the office of the United States Trustee for the District of New 
Jersey, Attn: David Gerardi; (B) the holders of the thirty (30) largest 
unsecured claims against the Debtors (on a consolidated basis); (C) Gibson, 
Dunn & Crutcher LLP, as counsel to the Ad Hoc First Lien Group of the 
Debtors’ prepetition term loan facilities; (D) the agents under each of the 
Debtors’ prepetition secured credit facilities and counsel thereto; (E) the 
office of the attorney general for each of the states in which the Debtors 
operate; (F) the United States Attorney’s Office for the District of New 
Jersey; (G) the Securities and Exchange Commission; (H) the Internal 
Revenue Service; (I) the monitor in the CCAA proceeding and counsel 
thereto; and (J) any party that has requested notice pursuant to Bankruptcy 
Rule 2002 (collectively, the “Master Notice Parties”). 
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(Page | 5) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing and Approving Procedures to Reject or Assume 

Executory Contracts and Unexpired Leases and (II) Granting Related Relief 
 

   
 

c. Objection Procedures.  Parties objecting to a proposed rejection must file 
and serve a written objection1 so that such objection is filed with this Court 
on the docket of the Debtors’ chapter 11 cases no later than ten (10) days 
after the date the Debtors file and serve the relevant Rejection Notice 
(the “Rejection Objection Deadline”) and promptly serve such objection on 
the following parties (collectively, the “Objection Service Parties”):  (i) the 
Debtors, Cyxtera Technologies, Inc., 2333 Ponce de Leon Boulevard, 
Ste. 900, Coral Gables, Florida 33134; (ii) proposed co-counsel to the 
Debtors, (A) Kirkland & Ellis LLP, 601 Lexington Avenue, New York, 
New York 10022, Attn.:  Christopher Marcus, P.C. and Derek I. Hunter, 
and (B) Cole Schotz P.C., Court Plaza North, 25 Main Street, Hackensack, 
New Jersey 07601, Attn.: Michael D. Sirota, Esq., Warren A. Usatine, Esq., 
and Felice R. Yudkin, Esq.; (iii) Office of The United States Trustee, One 
Newark Center, 1085 Raymond Boulevard, Suite 2100, Newark, New 
Jersey 07102, Attn: David Gerardi; and (iv) proposed counsel to the Official 
Committee of Unsecured Creditors (the “Committee”), Pachulski Stang 
Ziehl & Jones LLP, 780 Third Avenue, 34th Floor, New York, New York 
10017, Attn: Bradford J. Sandler, Esq., Robert J. Feinstein, Esq., and 
Paul J. Labov, Esq. 

d. No Objection Timely Filed.  If no objection to the rejection of any Contract 
is timely filed, the Debtors shall file a Rejection Order under a certificate of 
no objection.  Each Contract listed in the applicable Rejection Notice shall 
be rejected as of the applicable Rejection Date set forth in the Rejection 
Notice or such other date as the Debtors and the applicable Rejection 
Counterparty agrees; provided, however, that the Rejection Date for a 
rejection of a lease of non-residential real property shall not occur until the 
later of (i) the Rejection Date set forth in the Rejection Notice and (ii) the 
date the Debtors relinquish control of the premises by notifying the affected 
landlord in writing of the Debtors’ surrender of the premises and (A) turning 
over keys, key codes, and security codes, if any, to the affected landlord or 
(B) notifying the affected landlord in writing that the keys, key codes, and 
security codes, if any, are not available, but the landlord may rekey the 
leased premises. 

e. Unresolved Timely Objections.  If an objection to a Rejection Notice is 
timely filed and properly served as specified above and not withdrawn or 
resolved, the Debtors shall schedule a hearing on such objection and shall 
provide at least ten (10) days’ notice of such hearing to the applicable 
Rejection Counterparty and the other Objection Service Parties.  Such 

 
1  An objection to the rejection of any particular Contract listed on a Rejection Notice shall not constitute an 

objection to the rejection of any other Contract listed on such Rejection Notice.    
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Caption of Order: Order (I) Authorizing and Approving Procedures to Reject or Assume 

Executory Contracts and Unexpired Leases and (II) Granting Related Relief 
 

   
 

Contract will only be deemed rejected upon entry by the Court of a 
consensual form of Rejection Order resolving the objection as between the 
objecting party and the Debtors or, if resolution is not reached and/or the 
objection is not withdrawn, upon further order of the Court and shall be 
rejected as of the applicable Rejection Date set forth in the Rejection Notice 
or such other date to which the Debtors and the applicable Rejection 
Counterparty agree, or as ordered by the Court. 

f. Removal from Schedule.  The Debtors reserve the right to remove any 
Contract from the schedule to a Rejection Notice at any time prior to the 
Rejection Date; provided that the Debtors shall not remove any Contract 
from the schedule to a Rejection Notice if they have relinquished control of 
the premises by notifying the affected landlord in writing of the Debtors’ 
surrender of the premises as described above and (a) turn over keys, key 
codes, and security codes, if any, to the affected landlord or (b) notify the 
affected landlord in writing that the keys, key codes, and security codes, if 
any, are not available, but the landlord may rekey the leased premises. 

g. No Application of Security Deposits.  If the Debtors have deposited monies 
with a Rejection Counterparty as a security deposit or other arrangement, 
such Rejection Counterparty may not set off or recoup or otherwise use such 
deposit without the prior approval of the Court, unless the Debtors and the 
applicable Rejection Counterparty otherwise agree. 

h. Abandoned Property.  The Debtors are authorized, but not directed, at any 
time on or before the applicable Rejection Date, to remove or abandon any 
of the Debtors’ personal property that may be located on the Debtors’ leased 
premises that are subject to a rejected Contract; provided, however, that (i) 
nothing shall modify any requirement under applicable law with respect to 
removal of any hazardous materials as defined under applicable law from 
any of the Debtors’ leased premises, (ii) to the extent the Debtors seek to 
abandon personal property that contains “personally identifiable 
information,” as that term is defined in section 101(41A) of the Bankruptcy 
Code (the “PII”), the Debtors will use commercially reasonable efforts to 
remove the PII from such personal property before abandonment, and (iii) 
within three (3) business days of filing a Rejection Notice, the Debtors will 
make reasonable efforts to contact any third parties that may be known to 
the Debtors to have a property interest in the Abandoned Property and ask 
such third parties to remove or cause to be removed personal property, if 
any, from the premises prior to the Rejection Date.  The Debtors shall 
generally describe the property in the Rejection Notice and their intent to 
abandon such property.  Absent a timely objection, any and all property 
located on the Debtors’ leased premises on the Rejection Date of the 
applicable lease of nonresidential real property shall be deemed abandoned 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing and Approving Procedures to Reject or Assume 
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pursuant to section 554 of the Bankruptcy Code, as is, effective as of the 
Rejection Date.  After the Rejection Date, Landlords may, in their sole 
discretion and without further notice or order of this Court, utilize and/or 
dispose of such property without notice or liability to the Debtors or third 
parties and, to the extent applicable, the automatic stay is modified to allow 
such disposition; provided that applicable state law shall govern any rights 
of the Landlord and any party claiming an interest in any abandoned 
personal property.  

i. Proofs of Claim.  Claims arising out of the rejection of Contracts, if any, 
must be filed on or before the later of (i) the deadline for filing proofs of 
claim established in these chapter 11 cases, if any, and (ii) 30 days after the 
later of (A) the date of entry of the Rejection Order approving rejection of 
the applicable Contract, and (B) the Rejection Date.  If no proof of claim is 
timely filed, such claimant shall be forever barred from asserting a claim 
for damages arising from the rejection and from participating in any 
distributions on such a claim that may be made in connection with these 
chapter 11 cases. 

3. The following Assumption Procedures are approved in connection with assuming and 

assuming and assigning Contracts: 

a. Assumption Notice.  The Debtors shall file a notice substantially in the form 
attached hereto as Exhibit 2 (the “Assumption Notice”) indicating the 
Debtors’ intent to assume a Contract or Contracts pursuant to section 365 
of the Bankruptcy Code, which shall set forth, among other things:  (i) the 
Contract or Contracts to be assumed; (ii) the names and addresses of the 
counterparties to such Contracts (each an “Assumption Counterparty”); 
(iii) the identity of the proposed assignee of such Contracts 
(the “Assignee”), if applicable; (iv) the effective date of the assumption for 
each such Contract (the “Assumption Date”); (v) the proposed cure amount, 
if any for each such Contract; (vi) a description of any material amendments 
to the Contract made outside of the ordinary course of business; and (vii) the 
deadlines and procedures for filing objections to the Assumption Notice (as 
set forth below).  The Assumption Notice may list multiple Contracts; 
provided that the number of counterparties to Contracts listed on each 
Assumption Notice shall be limited to no more than 100. Further, the 
Assumption Notice shall include the proposed form of order (the 
“Assumption Order”) approving the rejection of the Contracts, which shall 
be substantially in the form of Exhibit 2-A to the Assumption Notice.  No 
Contract shall be deemed assumed absent entry of an applicable 
Assumption Order. 
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b. Service of the Assumption Notice and Evidence of Adequate Assurance.  
The Debtors will cause the Assumption Notice to be served (i) by overnight 
delivery upon the Assumption Counterparties affected by the Assumption 
Notice and each Assignee, if applicable, at the address set forth in the notice 
provision of the applicable Contract (and by email upon the Assumption 
Counterparties’ counsel, if known) and (ii) by first class mail, email, or fax 
upon the Master Notice Parties.  To the extent the Debtors seek to assume 
and assign a Contract, if requested by the Assumption Counterparty or 
counsel thereto, the Debtors will cause evidence of adequate assurance of 
future performance to be served as soon as reasonably practicable upon the 
Assumption Counterparties affected by the Assumption Notice at the 
address set forth in the notice provision of the applicable Contract (and upon 
the Assumption Counterparties’ counsel, if known, by electronic mail). 

c. Objection Procedures.  Parties objecting to a proposed assumption or 
assumption and assignment (including as to the cure amount), as applicable, 
of a Contract must file and serve a written objection2 so that such objection 
is filed with this Court and actually received by the Objection Service 
Parties no later than ten (10) days after the date the Debtors file and serve 
the relevant Assumption Notice and promptly serve such objection on the 
Objection Service Parties.  

d. No Objection.  If no objection to the assumption of any Contract is timely 
filed, the Debtors shall file an Assumption Order under a certificate of no 
objection.  Each Contract shall be assumed as of the Assumption Date set 
forth in the applicable Assumption Notice or such other date as the Debtors 
and the applicable Assumption Counterparties agree and the proposed cure 
amount shall be binding on all counterparties to such Contract and no 
amount in excess thereof shall be paid for cure purposes. 

e. Unresolved Timely Objections.  If an objection to an Assumption Notice is 
timely filed and properly served as specified above and not withdrawn or 
resolved, the Debtors shall schedule a hearing on such objection and shall 
provide at least ten (10) days’ notice of such hearing to the applicable 
Assumption Counterparty and the other Objection Service Parties.  Such 
Contract will only be deemed assumed upon entry by the Court of a 
consensual form of Assumption Order resolving the objection as between 
the objecting party and the Debtors or, if resolution is not reached and/or 
the objection is not withdrawn, upon further order of the Court and shall be 
assumed as of the Assumption Date set forth in the Assumption Notice or 

 
2  An objection to the assumption of any particular Contract listed on an Assumption Notice shall not constitute an 

objection to the assumption of any other Contract listed on such Assumption Notice.    
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such other date to which the Debtors and the counterparty to such Contract 
have agreed, or as ordered by the Court. 

f. Removal from Schedule.  The Debtors reserve the right to remove any 
Contract from the schedule to an Assumption Notice at any time prior to the 
Assumption Date (including, without limitation, upon the failure of any 
proposed assumption and assignment to close). 

4. With regard to Contracts to be assigned, pursuant to sections 105(a) and 363(f) of 

the Bankruptcy Code, the assignment of any Contract shall:  (a) be free and clear of (i) all liens 

(and any liens shall attach to the proceeds in the same order and priority subject to all existing 

defenses, claims, setoffs, and rights) and (ii) any and all claims (as that term is defined in section 

101(5) of the Bankruptcy Code), obligations, demands, guaranties of or by the Debtors, debts, 

rights, contractual commitments, restrictions, interests, and matters of any kind and nature, 

whether arising prior to or subsequent to the commencement of these chapter 11 cases, and 

whether imposed by agreement, understanding, law, equity, or otherwise (including, without 

limitation, claims and encumbrances that purport to give to any party a right or option to effect 

any forfeiture, modification, or termination of the interest of any Debtor or Assignee, as the case 

may be, in the Contract(s) (but only in connection with the assignment by the Debtor to the 

Assignee)), provided, however, that any such assignment shall not be free and clear of any accrued 

but unbilled or not due rent and charges under a lease of non-residential real property including 

adjustments, reconciliations and indemnity obligations, liability for which shall be assumed by the 

Debtors or the applicable Assignee, as agreed by and among the Debtors and the applicable 

Assignee; and (b) constitutes a legal, valid, and effective transfer of such Contract(s) and vests the 
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applicable Assignee with all rights, titles, and interests to the applicable Contracts.3  For the 

avoidance of doubt, all provisions of the applicable assigned Contract, including any provision 

limiting assignment, shall be binding on the applicable Assignee. 

5. Subject to and conditioned upon the occurrence of a closing with respect to the 

assumption and assignment of any Contract, and subject to the other provisions of this Order 

(including the aforementioned Assumption Procedures), the Debtors are hereby authorized in 

accordance with sections 365(b) and (f) of the Bankruptcy Code to (a) assume and assign to any 

Assignees the applicable Contracts, with any applicable Assignee being responsible only for the 

post-assignment liabilities or defaults under the applicable Contracts except as otherwise provided 

for in this Order and (b) execute and deliver to any applicable Assignee such assignment 

documents as may be reasonably necessary to sell, assign, and transfer any such Contract. 

6. The Debtors’ right to assert that any provisions in the Contract that expressly or 

effectively restrict, prohibit, condition, or limit the assignment of or the effectiveness of such 

Contract to an Assignee are unenforceable anti-assignment or ipso facto clauses is fully reserved. 

7. The Assignee shall have no liability or obligation with respect to defaults relating 

to the assigned Contracts arising, accruing, or relating to a period prior to the applicable closing 

date. 

8. The Debtors are hereby authorized, pursuant to section 363(b) of the Bankruptcy 

Code, to enter into the consensual amendments as set forth in an Assumption Notice. 

 
3  Certain of the Contracts may contain provisions that restrict, prohibit, condition, or limit the assumption and/or 

assignment of such Contract.  The Debtors reserve all rights with respect to the enforceability of such provisions. 
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9. Approval of the Contract Procedures and this Order will not prevent the Debtors 

from seeking to reject or assume a Contract by separate motion. 

10. Nothing contained in the Motion or this Order, and no action taken pursuant to the 

relief requested or granted (including any payment made in accordance with this Order), is 

intended as or shall be construed or deemed to be:  (a) an implication or admission as to the amount 

of, basis for, or validity of any particular claim against the Debtors under the Bankruptcy Code or 

other applicable nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s 

rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay any 

particular claim; (d) an implication, admission or finding that any particular claim is an 

administrative expense claim, other priority claim or otherwise of a type specified or defined in 

this Interim Order or the Motion or any order granting the relief requested by the Motion; (e) a 

request or authorization to assume or adopt any agreement, contract, or lease pursuant to section 

365 of the Bankruptcy Code; (f) an admission by the Debtors as to the validity, priority, 

enforceability or perfection of any lien on, security interest in, or other encumbrance on property 

of the Debtors’ estates; (g) a waiver or limitation of the Debtors, or any other party in interest’s 

claims, causes of action or other rights under the Bankruptcy Code or any other applicable law; 

(h) an approval, assumption, or adoption of any agreement, contract, lease, program, or policy 

under section 365 of the Bankruptcy Code; (i) a concession by the Debtors that any liens 

(contractual, common law, statutory, or otherwise) that may be satisfied pursuant to the relief 

requested in the Motion are valid, and the rights of all parties in interest are expressly reserved to 

contest the extent, validity, or perfection or seek avoidance of all such liens; (j) a waiver of the 

obligation of any party in interest to file a proof of claim; or (k) otherwise affecting the Debtors’ 
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rights under section 365 of the Bankruptcy Code to assume or reject any executory contract or 

unexpired lease. 

11. Notwithstanding anything to the contrary contained herein, any payment to be made 

hereunder, and any authorization contained, hereunder herein, shall be subject to any interim and 

final orders, as applicable, approving the use of such cash collateral and/or the Debtors’ entry into 

any postpetition financing facilities or credit agreements, and any budgets in connection therewith 

governing any such postpetition financing and/or use of cash collateral (each such order, 

a “DIP Order”). 

12. All rights and defenses of the Debtors are preserved, including all rights and 

defenses of the Debtors with respect to a claim for damages arising as a result of a Contract 

rejection, including any right to assert an offset, recoupment, counterclaim, or deduction.  In 

addition, nothing in this Order or the Motion shall limit the Debtors’ ability to subsequently assert 

that any particular Contract is expired or terminated and is no longer an executory contract or 

unexpired lease, respectively. 

13. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion, the Rejection Notices, and the 

Assumption Notices. 

14. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

15. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 
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16. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

17. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 
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Schedule 2 
 

Supplemental Assigned Contracts 
 

Assumption 
Counterparty 

Description of 
Contract1 

Cure 
Amount 

Assumption 
Date Assignee 

The Electric 
Mail Company 

Service Order Number 
- Q - 06936 - 1 $0 December 1, 

2023 
Cologix Canada, 

Inc. 
Optum 

Technology, 
Inc. 

CenturyLink Master 
Services Agreement $0 

December 1, 
2023 

Cologix Canada, 
Inc. 

Optum 
Technology, 

Inc. 

Amendment No 1 to 
CenturyLink Master 
Services Agreement 

$0 
December 1, 

2023 
Cologix Canada, 

Inc. 

 

 
1  The inclusion of a Supplemental Assigned Contract on this list does not constitute an admission as to the executory 

or non-executory nature of the Supplemental Assigned Contract, or as to the existence or validity of any claims 
held by the counterparty or counterparties to such Supplemental Assigned Contract. 
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Proposed Assumption and Assignment Order 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and Debtors in Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 
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SECOND ORDER  
APPROVING THE ASSUMPTION  

AND ASSIGNMENT OF CERTAIN EXECUTORY  
CONTRACTS AND/OR UNEXPIRED LEASES IN CONNECTION 

WITH THE SALE OF CERTAIN CANADIAN ASSETS BY CYXTERA CANADA 
 

The relief set forth on the following pages, numbered three (3) through eleven (11), is 

ORDERED. 
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Upon the Debtors’ Motion for Entry of an Order (I) Authorizing Cyxtera Canada to Enter 

into and Perform its Obligations Under the Cologix Asset Purchase Agreement, (II) Approving the 

Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, Rights, Interests, and 

Encumbrances, (III) Approving the Assumption and Assignment of Executory Contracts and 

Unexpired Leases, and (IV) Granting Related Relief [Docket No. 653] (the “Canada Sale Motion”) 

and the Order (I) Authorizing and Approving Procedures to Reject or Assume Executory Contracts 

and Unexpired Leases and (II) Granting Related Relief [Docket No. 186] 

(the “Procedures Order”)2 of the above-captioned debtors and debtors in possession (collectively, 

the “Debtors”); and the hearing to consider the Canada Sale Motion having been held on 

November 16, 2023 (the “Canada Sale Hearing”); and the Court having jurisdiction over this 

matter and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing 

Order of Reference to the Bankruptcy Court Under Title 11 of the United States District Court for 

the District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and matter in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

relief requested is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and the Debtors having properly filed and served the Second Supplemental Notice of 

Assumption and Assignment of Certain Executory Contracts and/or Unexpired Leases 

[Docket No. [●]] (the “Second Supplemental Assumption and Assignment Notice”) on each 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Canada Sale 

Motion, the APA, the Canada Sale Order (as defined herein), or the Procedures Order, as applicable. 
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applicable party as set forth in the schedule attached hereto as Exhibit 1 (the “Assumption and 

Assignment Schedule”), in accordance with the terms of the Procedures Order; and no timely 

objections have been filed to the assumption and assignment of the additional Assigned Contracts 

set forth in the Assumption and Assignment Schedule (the “Supplemental Assigned Contracts”); 

and due and proper notice of the Procedures Order and the Second Supplemental Assumption and 

Assignment Notice having been provided to each applicable counterparty to the Supplemental 

Assigned Contracts as set forth in the Assumption and Assignment Schedule and it appearing that 

no other notice need be provided; and after due deliberation and sufficient cause appearing therefor 

THE COURT HEREBY FINDS THAT:32 

A. The assumption and assignment of the Supplemental Assigned Contracts listed in 

the Assumption and Assignment Schedule attached hereto as Exhibit 1 pursuant to the terms of 

the Order (I) Authorizing Cyxtera Canada to Enter into and Perform its Obligations Under the 

Cologix Asset Purchase Agreement, (II) Approving the Sale of Certain Canadian Assets Free and 

Clear of All Claims, Liens, Rights, Interests, and Encumbrances, (III) Approving the Assumption 

and Assignment of Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief 

[Docket No. 719] (the “Canada Sale Order”) and this order (this “Order”) is integral to the APA, 

does not constitute unfair discrimination, and is in the best interests of the Debtors and their estates, 

their creditors, and all other parties in interest, and represents the reasonable exercise of sound and 

 
3 The findings of fact and conclusions of law herein constitute the Court’s findings of fact and conclusions of law 

for the purposes of Bankruptcy Rule 7052, made applicable pursuant to Bankruptcy Rule 9014.  To the extent 
any findings of facts are conclusions of law, they are adopted as such.  To the extent any conclusions of law are 
findings of fact, they are adopted as such. 
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prudent business judgment by the Debtors.  Subject to the terms and conditions of the APA and 

the Canada Sale Order, the Debtors shall:  (a) to the extent necessary, cure or provide adequate 

assurance of cure, of any default existing prior to the date hereof with respect to the Supplemental 

Assigned Contracts, within the meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the 

Bankruptcy Code, and (b) to the extent necessary, provide compensation or adequate assurance of 

compensation to any party for any actual pecuniary loss to such party resulting from a default prior 

to the date hereof with respect to the Supplemental Assigned Contracts, within the meaning of 

sections 365(b)(1)(B) and 365(f)(2)(A) of the Bankruptcy Code.  The Debtors’ promise to pay or 

otherwise cure all defaults or other obligations of the Debtors under the Supplemental Assigned 

Contracts arising or accruing prior to date (the “Assumption and Assignment Date”) listed on 

Exhibit 1, or otherwise required to be paid pursuant to section 365 of the Bankruptcy Code in 

connection with the assumption and assignment of the Supplemental Assigned Contracts 

(collectively, the “Cure Costs”) in accordance with the terms of the APA, the Canada Sale Order, 

and this Order and Cologix Canada, Inc.’s (the “Purchaser”) promise to perform the obligations 

under the Supplemental Assigned Contracts shall constitute adequate assurance of future 

performance within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy 

Code to the extent that any such assurance is required and not waived by the counterparties to such 

Supplemental Assigned Contracts. 

B. Under the circumstances, the Debtors have demonstrated that assuming and 

assigning the Supplemental Assigned Contracts in connection with the Canada Sale is an exercise 

of their sound business judgment, and that such assumption and assignment is in the best interests 
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of the Debtors’ estates, for the reasons set forth in the Canada Sale Motion, the Li Declaration, and 

on the record at the Canada Sale Hearing, including, without limitation, because the assumption 

and assignment of the Supplemental Assigned Contracts in connection with the Canada Sale is a 

material component to the overall consideration provided by the Purchaser and will maintain the 

ongoing business of the Debtors, limit the losses of counterparties to Supplemental Assigned 

Contracts, and maximize the distribution to creditors of the Debtors. 

C. The assignment of the Supplemental Assigned Contracts is necessary and 

appropriate under the circumstances in connection with the Canada Sale, is integral to the Debtors’ 

overall restructuring efforts, and the Purchaser has demonstrated that it can reasonably carry on 

the obligations under the Supplemental Assigned Contracts. 

IT IS HEREBY ORDERED THAT: 

1. Cyxtera Canada Communications, ULC (the “Seller”) is hereby authorized and 

directed in accordance with sections 105(a), 363, and 365 of the Bankruptcy Code and the 

Procedures Order to (a) assume and assign to the Purchaser, in accordance with the terms of the 

APA and this Canada Sale Order, the Supplemental Assigned Contracts free and clear of all 

Claims, Encumbrances, and Interests (other than the Permitted Encumbrances and Assumed 

Liabilities), and (b) execute and deliver to the Purchaser such documents or other instruments as 

the Purchaser deems may be necessary to assign and transfer the Supplemental Assigned Contracts 

to the Purchaser. 

2. With respect to the Supplemental Assigned Contracts:  (a) the Seller may assume 

each of the Supplemental Assigned Contracts in accordance with section 365 of the 
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Bankruptcy Code; (b) the Seller may assign each of the Supplemental Assigned Contracts to the 

Purchaser in accordance with sections 363 and 365 of the Bankruptcy Code, and any provisions in 

any of the Supplemental Assigned Contracts that prohibit or condition the assignment of such 

Supplemental Assigned Contract or allow the party to such Supplemental Assigned Contract to 

terminate, recapture, impose any penalty, condition renewal or extension, or modify any term or 

condition upon the assignment of such Supplemental Assigned Contract, constitute unenforceable 

anti-assignment provisions which are void and of no force and effect; (c) subject to the Debtors 

payment of Cure Costs, all other requirements and conditions under sections 363 and 365 of the 

Bankruptcy Code for the assumption by the Seller and assignment to Purchaser of each 

Supplemental Assigned Contract have been satisfied; and (d) the Supplemental Assigned Contracts 

shall be transferred and assigned to, and remain in full force and effect for the benefit of, the 

Purchaser, notwithstanding any provision in any such Supplemental Assigned Contract (including 

those of the type described in sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, 

restricts, or conditions such assignment or transfer and, pursuant to section 365(k) of the 

Bankruptcy Code, the Debtors shall be relieved from any further liability with respect to the 

Supplemental Assigned Contracts after such assumption and assignment to the Purchaser. 

3. Any Supplemental Assigned Contract shall be assumed by the Seller and assigned 

to the Purchaser in accordance with the Assumption Procedures as defined in the Procedures Order, 

which Assumption Procedures are incorporated herein by reference and shall apply and be binding 

to any Supplemental Assigned Contract.  The pendency of a dispute relating to a particular 

Supplemental Assigned Contract shall not delay the assumption and assignment of any other 
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Supplemental Assigned Contract.  Any proposed cure amount to be included in the Second 

Supplemental Assumption and Assignment Notice or the resolution of any objection filed in 

connection therewith will be acceptable to the Purchaser and the form and substance of any filings 

or pleading filed by the Debtors in connection with the Assumption Procedures will be reasonably 

acceptable to the Purchaser. 

4. Upon the effective date of the assignment of any Supplemental Assigned Contract, 

in accordance with sections 363 and 365 of the Bankruptcy Code, the Purchaser shall be fully and 

irrevocably vested in all right, title, and interest of each Supplemental Assigned Contract.  To the 

extent provided in the APA, the Debtors shall cooperate with, and take all actions reasonably 

requested by, the Purchaser to effectuate the foregoing. 

5. Each Supplemental Assigned Contract counterparty is deemed to have consented 

to the assumption and assignment of such Supplemental Assigned Contract, and the Purchaser 

shall be deemed to have demonstrated adequate assurance of future performance with respect to 

such Supplemental Assigned Contract pursuant to sections 365(b)(1)(C) and 365(f)(2)(B) of the 

Bankruptcy Code. 

6. Upon the Seller’s assignment of the Supplemental Assigned Contracts to the 

Purchaser under the provisions of this Order, the Canada Sale Order, and any additional orders of 

this Court, and the Debtors’ payment of any Cure Costs pursuant to the terms hereof or the APA, 

no default shall exist under any Supplemental Assigned Contract, and no counterparty to any 

Supplemental Assigned Contract shall be permitted (a) to declare under such Supplemental 

Assigned Contract or (b) to otherwise take action against the Debtors or the Purchaser as a result 
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of any Debtors’ financial condition, bankruptcy, or failure to perform any of its obligations under 

the relevant Supplemental Assigned Contract.  Each non-debtor party to a Supplemental 

Assigned Contract hereby is also forever barred, estopped, and permanently enjoined from 

(i) asserting against the Debtors or the Purchaser, or the property of any of them, any default or 

Claim arising out of any indemnity obligation or warranties for acts or occurrences arising prior to 

or existing as of the Assumption and Assignment Date listed on Exhibit 1, or, against the 

Purchaser, any counterclaim, defense, setoff, or any other Claim asserted or assertable against the 

Debtors and (ii) imposing or charging against the Purchaser or its affiliates any rent accelerations, 

assignment fees, increases, or any other fees as a result of the Seller’s assumption and assignment 

of the Supplemental Assigned Contracts to the Purchaser.  Any provision in any Supplemental 

Assigned Contract that purports to declare a breach, default, or termination as a result of a change 

of control of the Acquired Assets is hereby deemed unenforceable under section 365(f) of the 

Bankruptcy Code.  To the extent that any counterparty to a Supplemental Assigned Contract is 

notified of Cure Costs (or the absence thereof) and fails to object to such Cure Costs (or the absence 

thereof) with respect to a Supplemental Assigned Contract, such counterparty shall be deemed to 

have consented to such Cure Costs (or the absence thereof) and is deemed to have waived any right 

to assert or collect or enforce any Cure Costs that may arise or have arisen prior to or as of the 

Assumption and Assignment Date listed on Exhibit 1. 

7. On the effective date of the assignment of any Supplemental Assigned Contract, 

the Purchaser shall be deemed to be substituted for the applicable Debtors as a party to the 

applicable Supplemental Assigned Contracts and the applicable Debtors shall be relieved, pursuant 
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to section 365(k) of the Bankruptcy Code, from any further liability under the Supplemental 

Assigned Contracts. 

8. All counterparties to the Supplemental Assigned Contracts shall cooperate and 

expeditiously execute and deliver, upon the reasonable requests of the Purchaser, and shall not 

charge the Debtors or the Purchaser for any instruments, applications, consents, or other 

documents that may be required or requested by any public authority or other party or entity to 

effectuate the applicable transfers in connection with the Canada Sale. 

9. Notwithstanding anything to the contrary in this Canada Sale Order or the APA, a 

contract shall not be an Supplemental Assigned Contract hereunder and shall not be assigned to, 

or assumed by, Purchaser to the extent that such contract is rejected or terminated by the Debtors, 

or terminates or expires by its terms, on or prior to such time as it is to be assumed by Purchaser 

as a Supplemental Assigned Contract hereunder and is not continued or otherwise extended upon 

assumption. 

10. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed:  (a) an implication or admission as to the amount 

of, basis for, or validity of any particular claim against the Debtors under the Bankruptcy Code or 

other applicable nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s 

rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay any 

particular claim; (d) an implication, admission, or finding that any particular claim is an 

administrative expense claim, other priority claim or otherwise of a type specified or defined in 

this Order; (e) a request or authorization to reject any agreement, contract, or lease pursuant to 
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section 365 of the Bankruptcy Code; (f) an admission by the Debtors as to the validity, priority, 

enforceability, or perfection of any lien on, security interest in, or other encumbrance on property 

of the Debtors’ estates; (g) a waiver or limitation of the Debtors’, or any other party in interest’s, 

claims, causes of action, or other rights under the Bankruptcy Code or any other applicable law; 

(h) a rejection of any agreement, contract, lease, program, or policy under section 365 of the 

Bankruptcy Code; (i) a concession by the Debtors that any liens (contractual, common law, 

statutory, or otherwise) that may be satisfied pursuant to the relief requested are valid, and the 

rights of all parties in interest are expressly reserved to contest the extent, validity, or perfection 

or seek avoidance of all such liens; (j) a waiver of the obligation of any party in interest to file a 

proof of claim; or (k) otherwise affecting the Debtors’ rights under section 365 of the Bankruptcy 

Code to reject any executory contract or unexpired lease. 

11. The Debtors and the Purchaser are authorized to take all actions necessary to 

effectuate the relief granted pursuant to this Order in accordance with the Canada Sale Motion and 

the Procedures Order. 

12. To the extent this Order is inconsistent with any prior order or pleading filed in 

these chapter 11 cases related to the Canada Sale Motion, the terms of this Order shall govern. 
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Exhibit 1 
 

Supplemental Assigned Contracts 
 

Assumption 
Counterparty 

Description of 
Contract1 

Cure 
Amount 

Assumption 
Date Assignee 

The Electric 
Mail Company 

Service Order Number 
- Q - 06936 - 1 $0 December 1, 

2023 
Cologix Canada, 

Inc. 
Optum 

Technology, 
Inc. 

CenturyLink Master 
Services Agreement $0 

December 1, 
2023 

Cologix Canada, 
Inc. 

Optum 
Technology, 

Inc. 

Amendment No 1 to 
CenturyLink Master 
Services Agreement 

$0 
December 1, 

2023 
Cologix Canada, 

Inc. 

 

 
1  The inclusion of a Supplemental Assigned Contract on this list does not constitute an admission as to the executory 

or non-executory nature of the Supplemental Assigned Contract, or as to the existence or validity of any claims 
held by the counterparty or counterparties to such Supplemental Assigned Contract. 
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