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Court File No. CL-26-00000042-0000
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF TOYS “R” US (CANADA) LTD. /
TOYS “R” US (CANADA) LTEE (the “Applicant”)

FURTHER SUPPLEMENTARY AFFIDAVIT OF NEIL TAYLOR
(Sworn June 19, 2026)

I, Neil Taylor, of the City of Cambridge, in the United Kingdom, MAKE OATH AND SAY:

1. I currently serve as the Chief Restructuring Officer (“CRO”) of the Applicant. I was
engaged as CRO of the Applicant pursuant to the terms of an engagement letter dated November
3, 2025 (the “Engagement Letter”). In my capacity as CRO of the Applicant, |1 have become
familiar with the business and affairs of the Applicant, and have relied upon the books and records
of the Applicant and my personal experiences with the Applicant. As such, | have personal
knowledge of the matters deposed to herein. Where | have relied on other sources of information,
I have specifically referred to such sources and believe them to be true. In preparing this Affidavit,
| have consulted with legal, financial and other advisors to the Applicant and other members of
the senior management team of the Applicant. The Applicant does not waive or intend to waive

any applicable privilege by any statement herein.

2. On June 11, 2026, I swore an affidavit (the “Fourth Taylor Affidavit”) in support of the

Applicant’s motion for, among other things, an approval and vesting order that, among other



-2-

things, approves the 262 Transaction contemplated by the 262 Agreement between the Applicant,
as vendor, and 2625229 Ontario Inc., as the 262 Purchaser, dated June 11, 2026, and authorizing

the Applicant to complete the 262 Transaction.

3. On June 17, 2026, | swore a Supplementary Affidavit to supplement the information set

out in the Fourth Taylor Affidavit (the “Fifth Taylor Affidavit”).

4. Unless otherwise indicated herein, capitalized terms not defined herein have the meanings
ascribed to them in the Fourth Taylor Affidavit and the Fifth Taylor Affidavit. All references to

monetary amounts in this affidavit are in Canadian dollars unless noted otherwise.

5. On June 17, 2026, the Applicant received a letter from counsel to msi Spergel Inc.
(“Spergel”), in its capacity as Court-appointed receiver and trustee in bankruptcy of 1322297

Ontario Inc o/a Everest, a copy of which is attached hereto as Exhibit “A”.

6. The Applicant’s counsel responded to Spergel by letter dated June 19, 2026, a copy of

which is attached hereto as Exhibit “B”.

7. On June 18, 2026, the Applicant received a letter from counsel to Allied World Assurance

Company (“AWAC”), a copy of which is attached hereto as Exhibit “C”.
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8. The Applicant’s counsel responded to AWAC by letter dated June 19, 2026, a copy of

which is attached hereto as Exhibit “D”.

SWORN BEFORE ME over videoconference
this 19" day of June, 2026 in accordance with O.
Reg. 431/20, Administering Oath  or
Declaration Remotely. The affiant is located in
the City of Cambridge, in the United Kingdom,
while the commissioner is located in the City of
Toronto, in the Province of Ontario.

Signed by:
DocuSigned by: fgned by

1EE9638BESEQ4F3
Commissioner for Taking Affidavits NEIL TAYLOR

(or as may be)
Matilda Lici



This is Exhibit “A” of
The Affidavit of Neil Taylor
Sworn before me this 19" day of June, 2026

DocuSigned by:

MA‘[’IuA Ll’a’

nnnnnnnnn

Matilda Lici



REPLY TO: HARVEY G. CHAITON
LLP FILE NO.: 0102591

° DIRECT: 416-218-1129
FAX: 416-218-1129
EMAIL: harvey@chaitons.com
June 17, 2026

VIA EMAIL

lan Aversa (iaversa@airdberlis.com)
Aird & Berlis LLP

Brookfield Place

181 Bay Street, Suite 1800

Toronto, ON M5J 2T9

-and-

Graham Phoenix (gphoenix@LN.Law)
Loopstra Nixon LLP

130 Adelaide St. West, suite 2800
Toronto, ON M5H 3P5

Re: Toys “R” Us (Canada) Ltd. — CCAA Proceedings
Dear Sirs,

We are lawyers for msi Spergel Inc., in its capacity as Court-appointed receiver (the “Receiver”’) and
Trustee in Bankruptcy (in such capacity, the “Trustee”) of 1322297 Ontario Inc o/a Everest (“Everest”).

We write in connection with the motion by Toys “R” Us (Canada) Ltd. (“TRU”) returnable June 22, 2026
seeking approval, among other things, of the Agreement of Purchase and Sale between TRU and 2625229
Ontario Inc., a Doug Putnam entity related to the Applicant (the “APS”).

Under the APS, the Purchased Assets include “any claims, ... causes of action, rights, actions, suits, ... of
any kind or character whatsoever of the Vendor, whether known or unknown, choate or inchoate, foreseen
or unforeseen, existing or hereinafter arising, ... assertable, directly or derivatively ... including, without
limitation, (a) ... claims under contracts or for breaches of duties imposed by law; (b) any claim based on
or relating to, or in any manner arising from, in whole or in part, breach of fiduciary duty ... or breach of any
duty imposed by law or in equity...”

In support of its application for the appointment of the Receiver over Everest, which was not opposed by
Everest, The Toronto-Dominion Bank (“TD Bank”) filed evidence indicating (among other things) that:

o it provided Everest with a revolving demand operating facility pursuant to the terms of a Credit
Agreement executed February 29, 2024, which was margined against accounts receivable and
inventory and secured by a General Security Agreement;

o the Credit Agreement required Everest to provide monthly borrowing base certificates confirming
compliance with the margin covenants;

e as a result of breaches by Everest of the borrowing base covenants, on February 24, 2025, TD
Bank decided to terminate its relationship with Everest and advised it would not provide any further
financial services beyond April 11, 2025;

e that date was extended as Everest misrepresented to TD Bank that it was in the process of
refinancing its indebtedness with another financial institution; at the time, Everest was overdue in
its financial reporting to TD Bank, including the provision of borrowing base certificates, which had
not been provided since November 2024;
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e by June 2025, Everest remained in default of its financial reporting obligations to the bank. As a
result, on June 3, 2025, TD Bank made demand for payment and issued Notice of Intention to
Enforce Security; Everest provided its overdue Borrowing Base Certificates on July 3, 2025. The
most recent borrowing base certificate, for May 2025, showed that Everest’'s borrowing base
shortfall was approximately $12,667,000; and

e the directors of Everest resigned en masse on August 21, 2025.

The Receiver was appointed on an urgent basis on August 27, 2025 pursuant to the Order of Justice
Osborne (as he then was) (the “Receivership Order”). As of that date, TD Bank was owed approximately
$16,015,726 USD and $2,760,133 CDN. In accordance with paragraph 3(r) of the Receivership Order, the
Receiver, on October 16, 2025, assigned Everest into bankruptcy and a certificate of appointment was
issued appointing msi Spergel inc. as Trustee of the Estate of Everest.

Following the Receiver’s appointment, the Receiver was advised that Everest’s servers, which were hosted
by another company, had been hacked and that all business data had been stolen, records wiped clean,
and ransom/blackmail demands had been made. By December 2025, the data had been recovered. Over
the next several months arrangements were made to provide the Receiver with paper and electronic
records of Everest.

The accounts receivable aging as at January 31, 2025 of Everest indicates a total amount outstanding of
$10,419,512.81 by TRU. Further, according to those records, between February 1, 2025 and August 27,
2025 (when the Receiver was appointed), and at a time when it appears that Everest was insolvent,
presumably to the knowledge of Mr. Putnam, Everest sold and transferred to TRU inventory in the total
approximate amount $10,065,769.55. Attached to this letter are the accounts receivable aging as at
January 31, 2025 (Exhibit A) and the accounts receivable aging as at August 31, 2025 (Exhibit B). The
Monitor indicates that payments totaling $3,913,000.00 were made by TRU to Everest (the Receiver is in
the process of reconciling this information and is aware of certain credit memos that were applied) between
February 1, 2025 and August 27, 2025. Given the amount outstanding by TRU as at January 31, 2025 was
$10,419,512.81, the payments identified by the Monitor were presumably in partial satisfaction for amounts
outstanding as at January 31, 2025. It would appear that no payments were made by TRU to Everest for
the inventory purchases between February 1, 2025 and August 27, 2025.

The Report of the Monitor on Related Party Transactions dated June 12, 2026 states that following the
appointment of the Receiver, 11572288 Canada Inc. (“Famous”) replaced Everest as TRU’s primary
distribution partner. Famous is another Putman entity. The records of Everest provided to the Receiver
indicate that approximately $4.9 million of Everest inventory was sold and transferred to Famous within
days prior to the Everest receivership and after the board had already resigned. Of the $4.9 million in
inventory, $798,363.54 was sold and transferred on August 21, 2025 and $4,198,675.66 was sold and
transferred on August 25, 2025. Famous has not paid for any of this inventory. The chart below summarizes
the accounts receivable aging of Famous from January 2025 to August 2025 and indicates that Everest’s
accounts receivable on an average from Famous was approximately $50,000 between March 2025 and
July 2025 but increases to approximately $5.0 million in August 2025 days before the receivership.

By due date Balance

TOTAL
Month Customer Not Due |Amount 1-30 | Amount 31-60 | Amount 61-90 | Amount 91+ |Related Party

AR

Jan-25 CAFAMO001 - Famous Toys 42,058.52 216,577.09 10,954.35 0.00 19,802.80|  $289,392.76
Feb-25 CAFAMO001 - Famous Toys 0.00 0.00 0.00 0.00 0.00 $0.00
Mar-25 CAFAMO001 - Famous Toys 35,675.64 0.00 0.00 0.00 0.00 $35,675.64
Apr-25 CAFAMO001 - Famous Toys 43,951.66 0.00 0.00 0.00 0.00 $43,951.66
May-25 CAFAMO001 - Famous Toys 43,951.66 0.00 0.00 0.00 0.00 $43,951.66
Jun-25 CAFAMO001 - Famous Toys 12,198.78 35,675.64 0.00 0.00 0.00 $47,874.42
Jul-25 CAFAMO001 - Famous Toys 6,142.93 8,276.02 35,675.64 0.00 0.00 $50,094.59
Aug-25 CAFAMO001 - Famous Toys 5,003,182.13 0.00 8,276.02 35,675.64 0.00| $5,047,133.79
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These facts, if proven, give rise to claims that the Receiver or the Trustee may have against any person
privy to such transactions and/or against directors and officers of TRU (including Mr. Putnam) for
oppression or otherwise.

The inclusion of the broad term “claims” in the definition of Purchased Assets under the APS may effectively
amount to a release in favour of the officers and directors of TRU with respect to any misconduct in relation
to their management and oversight of TRU’s business and affairs, including the aforesaid potential claims
by the Receiver or the Trustee.

Accordingly, the Receiver objects to the approval of the APS with the inclusion of these potential claims,
and we will be appearing at the return of your motion on June 22, 2026 to make submissions to the Court
in opposition to the motion.

We are available to discuss this with you at your convenience.

Yours truly,
CHAITONS LLP

", /]
Q@iﬁ.r&i %w-”w
7

Harvey G. Chaiton
CHAIRMAN

HGC/ad

cc: msi Spergel Inc.
Alvarez & Marsal Canada Inc.
Stikeman Elliott LLP
The Service List
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AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

Groups

Not Due

Amount 1-30

By due date
Amount 31-60

Amount 61-90

Amount 91+

Balance
Transaction

Currency : CAD
CA401GA001 - 401 Games & Toys (2332702 Ont Inc)
CA4SEASO001 - 4 Seasons Pet & Party Supplies
CAALBAO002 - Albany Books Ltd
CAALEXTOYO001 - Alex Toy and Baby Store (CA)
CAAMAZE001 - AMAZING VALUE DEALS
CAAMAZO003 - AMAZON CANADA
CAAMUSEO001 - a muse n games
CAAPRIL002 - APRILS ATTIC
CAARMOI001 - L'ARMOIRE A JEUX
CAARROWO001 - Arrow Wood Games
CAAUTOTO001 - AUTO / TOOL / TOY SENSE
CAAVRONO001 - AVRON
CABARRY001 - Stedmans Barry's Bay
CABEARSO001 - Bears BMX & BS
CABIGSMO002 - BIG SMILES KID'S STORE
CABMYSTO001 - La Boite Mystére
CABOAR100 - BoardGame2Go
CABOLENO001 - Bolen Books
CABOOKS007 - BOOKS AND COMPANY
CABOUTI024 - Association Echecs et Maths
CABOUTI031 - Boutique LeoLudo
CABOUTI040 - Boutique Awesome
CABOUTI101 - Boutique FRB
CABRAUL001 - BRAULT & BOUTHILLIER
CABRIGH007 - Bright Bean
CABRIMS001 - BRIMSTONE GAMES INC.
CABRUNEO001 - BRUNEAU INTERNATIONAL
CABTOPI001 - BTOPIA
CABUBEL001 - BUBEL HOLDING 1980 LTD.
CABUDDI001 - BUDDIES TOY STORE
CABUROPO001 - BURO PLUS - LE PAPETIER
CACANADO016 - Canadian Education Warehouse
CACARDBO003 - Cardboard Classics
CACARLEO001 - CARTES LEO
CACDSBO001 - CDS Boutique
CACHATNO001 - CHAT NOIR BOOKS
CACHEZGO001 - Chez Geeks
CACHRIS059 - Christie’s Office Plus
CACODUJ001 - Le Coin Du Jeu
CACOMOX001 - Comox Valley Toyota
CACORGA001 - CORNWALL GAMING
CACOUNTO018 - Country Wide Printing And Stationar
CACREAT019 - CREATIVE LEARNING
CACRHITO001 - Critical Hit Gaming Lounge Inc
CACROCKO003 - Crockett Book Company
CACSRS001 - CARTES SPORTIVES RIVE SUD
CADEERHO001 - Deerhurst Resort
CADICEH001 - Dice Hollow Games and Hobbies
CADIZZY002 - Dizzy Lizzy
CADKBDI001 - DKB DISTRIBUTION
CADOBBE001 - Dobben's Hardware
CADOLLA006 - DOLLAR HAVEN & DISCOUNT
CADOLLA011 - DOLLAR HAVEN & DISCOUNT
CADOLLA023 - DOLLAR HAVEN & DISCOUNT
CADOLLA028 - DOLLAR HAVEN & DISCOUNT
CADUCKDO003 - DONCATH HOLDINGS LTD
CAEDUCAO011 - EDUCATION STATION
CAESCAP003 - TABLETOP GIANT
CAESPACE001 - ESPACE LA RECREATION FAMILLE
CAFACET100 - Face to Face Games
CAFAMOO001 - Famous Toys
CAFGBRAO002 - F.G. BRADLEY'S SHERWAY
CAFGBRAO003 - F.G. BRADLEYS' FAIRVIEW
CAFGBRAO00S5 - F.G. BRADLEYS OSHAWA
CAFGBRAO006 - F.G. BRADLEYS WAREHOUSE
CAFINCHO002 - FINCHER'S LTD
CAFINE200 - Fine Toys Ltd.
CAFOURRO001 - FOUR RIVERS COOPERATIVE
CAFREGA001 - LES ENTREPRISES FREEGAME INC
CAFUSIO001 - FUSION GAMING

2025-09-02 10:47:04 AM

11,146,098.15
9,499,973.94
193,040.58
2,231.90
0.00
-1,509,895.88
479.07
16,748.23
4,062.52
2,622.64
841.70
0.00
532.26
1,680.71
3,025.57
0.00
3,926.91
32,207.16
0.00
3,109.59
679.38
519.82
0.00
-1,684.05
0.00
2,959.35
5,688.86
6,935.13
0.00

0.00

0.00
6,794.44
484.62
0.00
1,440.76
0.00

0.00
1,326.73
193.46
355.51
29,483.09
388.45
472.31
4,019.49
868.71
2,245.18
2,855.28
4,650.87
0.00

0.00
168.34
0.00

0.00

0.00

0.00

0.00

0.00
5,609.29
500.48
0.00

0.00
25,623.14
42,058.52
-38.32
0.00
3,484.14
601.93
1,568.49
0.00
1,982.48
28,264.02
3,937.73

-196,933.63
-1,122,809.46
0.00
-2,159.06
0.00
0.00
0.00
3,075.49
0.00
0.00
-11.13
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,684.05
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-100.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-84.28
0.00
-911.83
0.00
357,616.89
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-56.92
0.00
0.00
216,577.09
0.00
717.29
0.00
0.00
0.00
0.00
0.00
0.00
0.00

507,523.69
158,318.55
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-79.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
885.25
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-24.19
0.00
10,954.35
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

67,431.95
-64,672.32
0.00
0.00
-6.46
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-19.44
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-18.22
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-437.08
0.00
0.00
0.00
361.86
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

8,038,391.76
8,040,826.27
0.00
0.00
0.00
3,303,081.21
0.00
0.00
0.00
0.00
-71.87
-49.62
0.00
0.00
0.00
0.00
0.00
0.00
-69.69
0.00
0.00
0.00
-191.52
0.00
-15.92
0.00
0.00
0.00
-121.92
-56.54
0.00
0.00
0.00
-5,662.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
437.08
0.00
0.00
0.00
0.00
0.00
0.00
371,740.44
0.00
-40.77
-77.24
-70.93
-326.57
0.00
0.00
0.00
0.00
0.00
19,802.80
0.00
0.00
0.00
0.00
0.00
-83.77
0.00
0.00
0.00

$19,562,511.92
$16,511,636.98
$193,040.58
$72.84
-$6.46
$1,793,185.33
$479.07
$19,823.72
$4,062.52
$2,622.64
$758.70
-$49.62
$532.26
$1,680.71
$3,025.57
-$19.44
$3,926.91
$32,207.16
-$69.69
$3,109.59
$679.38
$519.82
-$191.52
$0.00
-$94.92
$2,959.35
$5,688.86
$6,935.13
-$121.92
-$56.54
$0.00
$6,794.44
$484.62
-$5,662.00
$1,440.76
-$100.00
-$18.22
$1,326.73
$193.46
$355.51
$29,483.09
$388.45
$472.31
$4,019.49
$868.71
$2,245.18
$2,855.28
$4,566.59
$361.86
-$26.58
$168.34
$729,357.33
$0.00
-$40.77
-$77.24
-$70.93
-$326.57
$5,609.29
$500.48
-$56.92
-$24.19
$25,623.14
$289,392.76
-$38.32
$717.29
$3,484.14
$601.93
$1,568.49
-$83.77
$1,982.48
$28,264.02
$3,937.73




AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

CAFYEO0001 - For Your Entertainment*
CAGAKEV001 - GAME KEEPER VERDUN
CAGALLEO005 - GALLERY PHARMACY
CAGAMERO002 - Gamers Zone

CAGAMES003 - GAME SHACK

CAGAMES010 - Games Galore and Billiard Store
CAGAMEZ004 - GAME ZILLA BATHURST
CAGESTI001 - GESTION L'IMAGINAIRE INC
CAGIANTO004 - Giant Tiger

CAGREAT022 - Great White #5001

CAGROWCO001 - Grow Children’s Boutique Ltd
CAHANCO001 - Hancocks Woodwork

CAHARDY001 - HARDY SOUND

CAHAUSEO001 - Hauser's Pharmacy

CAHAVEL001 - Havelock Guardian

CAHEROEO004 - Heroes Beacon

CAHEROEO008 - HEROES WORLD

CAHIDNH001 - HID'N HOLLOW

CAHOMEHO0104 - Home Hardware La Crete Building Cen
CAHOMEHO0114 - Home Hardware Lloydminster
CAHOMEH0126 - Home Hardware Meadow Lake #5454-6
CAHOMEHO0142 - Home Hardware Osoyoos #5568-1
CAHOMEH0181 - Home Hardware Stores, Ltd
CAHOMEH0206 - Home Hardware Virden #5147-5
CAHOMEH0214 - Home Hardware Westlock #5146-7
CAHOMEH0218 - Home Hardware Wilson's Shopping Cen
CAHOMEHO023 - Home Hardware Boyts #5305-3
CAHOMEH0267 - HOME HARDWARE VIRGIL
CAHOMEHO0405 - Powassan Home Hardware
CAHOMEHO072 - Home Hardware Grand Erie #1105-1
CAHOMEHO087 - Home Hardware Hay River #5134-4
CAHOMEH1015 - HOME HARDWARE RIDGETOWN
CAHOMEH1045 - HOME HARDWARE WINDSOR
CAIDATAV001 - IDA Tavistock Pharmacy
CAINDIG002 - INDIGO BOOKS

CAJAYS100 - Jay’s Boutique

CAJBOBRO001 - J.B. O BRIEN & SONS

CAJBTOY001 - JB TOYS AND NOVELTY
CAJEANC111 - JEAN COUTU # 111

CAJJCARO001 - J & J Cards & Collectibles Ltd
CAJOHNS001 - JOHNSON'S DRUGS / AARHUS HOLDINGS
CAJOUPHOO001 - JOUETS LE PHOENIX
CAJUNGLO05 - The Jungle Room

CAKIDSB001 - KIDSBOOKS

CAKIDSKO003 - Kids Korner

CAKINGS003 - KINGSWOOD PHARMACY
CAKITANO01 - Kit and Kaboodle Emporium
CAKMAXGO001 - K-Max Games & Videos
CAKNOTTO002 - Knotty Toys

CAKOOLG001 - KOOLGAMES

CALACRY001 - LACRYPTE

CALAMOO001 - LA MOOD COMICS & GAMES
CALANDM100 - Landmark Cinemas - CSC
CALANIGO001 - Lanigan Pharmacy

CALECOF002 - Le Coffre Aux Jouets et Tresors
CALEGROUPESO001 - Le Groupe Sports-Inter Plus
CALENSMO001 - LEN'S MILL STORES / NORFOLK KNITTER
CALEVEL001 - LEVEL UP GAMES

CALIBRA024 - Librairie H. Fournier Inc.
CALIMOL003 - Limolin Inc

CALITTLO37 - Little Shop of Heroes

CALOADZ001 - Loadza Toyz

CALOBLAO001 - Loblaws Inc

CALONDOO001 - LONDON DRUGS LTD

CALOOKI005 - Looking Glass Adven/Xplore Games
CALOWE100 - Lowe Opco

CALVLUPO001 - LVLUP GAMES

CAMACONO001 - JEUX MANA CONFLUENCE INC
CAMACSF001 - Mac's Fireweed Books
CAMAITR002 - MAITRE DES JEUX

CAMCGREO001 - McGregor Pharmacy

CAMCMASO001 - McMaster University Campus Store
CAMCNALO001 - MCNALLY ROBINSON BOOKSELLERS
CAMENARO001 - Men are from Mars, Inc
CAMINDBO001 - MIND BENDER TOYS
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0.00
2,836.20
724.09
2,240.57
1,614.97
1,687.86
1,221.42
86,346.84
33,220.80
9,978.91
0.00
0.00
4,511.61
244.71
1,348.38
550.46
1,311.63
0.00
3,163.65
0.00
3,127.38
0.00
143,488.09
0.00
2,750.60
713.89
6,824.93
793.98
0.00
2,261.73
6,686.61
0.00
0.00
0.00
9,308.79
-2,057.76
1,018.88
0.00
0.00
8,881.17
687.98
421.62
1,183.64
1,651.50
0.00
1,656.12
0.00
2,573.05
895.41
630.69
5,685.49
931.26
5,483.19
0.00
9,104.04
0.00
0.00
0.00
0.00
9,700.36
462.83
12,645.27
0.00
3,742.20
0.00
8,137.76
2,192.81
9,242.34
0.00
367.25
0.00
1,494.16
0.00
703.07
1,385.89

0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,649.19
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,201.48
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-730.24
0.00
2,057.76
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,067.96
0.00
-25.57
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,532.08
0.00
0.00
-2,792.34
-570.94
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
809.88
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-2,201.48
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-53.86
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,258.96
570.94
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-23.73
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-132.83
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
5,345.13
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
3,173.57
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-69.30
0.00
42.98
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

636,590.43
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-2,593.25
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-9,729.78

-3,912.74

-55.89
0.00
0.00
0.00
0.00
-62.49
0.00
0.00
-5.48
0.00
0.00
0.00
0.00
0.00
0.00
-106.85
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-91.71
0.00
0.00
0.00
-105.66
-61.37
0.00
0.00
0.00
-787.50
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-59.12
0.00
0.00

$636,590.43
$2,836.20
$724.09
$2,240.57
$1,614.97
$1,687.86
$1,221.42
$88,996.03
$33,220.80
$9,978.91
-$132.83
-$2,593.25
$4,511.61
$244.71
$1,348.38
$550.46
$1,311.63
$0.00
$3,163.65
$0.00
$3,127.38
-$9,729.78
$144,920.48
-$55.89
$2,750.60
$713.89
$6,824.93
$793.98
-$62.49
$2,261.73
$6,686.61
-$5.48
$3,173.57
-$730.24
$9,308.79
$0.00
$1,018.88
-$53.86
-$106.85
$8,881.17
$687.98
$421.62
$1,183.64
$1,651.50
$2,067.96
$1,556.12
-$25.57
$2,573.05
$895.41
$630.69
$5,685.49
$931.26
$5,483.19
-$91.71
$9,104.04
-$69.30
$2,532.08
-$62.68
-$61.37
$9,166.98
$462.83
$12,545.27
-$787.50
$3,742.20
$0.00
$8,137.76
$2,192.81
$9,242.34
-$23.73
$367.25
$809.88
$1,494.16
-$59.12
$703.07
$1,385.89




CAMINDGO006 - Mind Games/BrainBusters
CAMINOTO001 - Minotaur Games & Gifts
CAMOSTWO001 - MOST WANTED PEI/ EXOR
CAMYTHF001 - Myth Forge

CANEARNO001 - NEAR NORTH GAMES
CANUTRIEX001 - NUTRITION EXCELLENCE INC
CAOCTAN100 - OC Tanner Recognition Company
CAOFFIC001 - Office Central

CAOHASCO001 - OHASCO INC.

CAOUTPOO001 - Outpost Gaming Ltd.
CAOWLSH001 - OWLS HOLLOW

CAPAPETO001 - Papeterie Atlas

CAPARTY008 - Home & Hobby Ltd.,
CAPASSEO001 - PASSE TEMPS 3000

CAPASTI003 - PASTIMES

CAPHARMO010 - PHARMASAVE AIRDRIE #338
CAPHARMO0130 - PHARMASAVE HOUSTON
CAPHARMO0159 - Pharmasave Lacombe
CAPHARMO0197 - PHARMASAVE MOOSOMIN
CAPHARM0230 - PHARMASAVE QUALICUM
CAPHARMO0237 - PHARMASAVE REVELSTOKE
CAPHARMO026 - PHARMASAVE BLACK DIAMOND
CAPHARMO039 - PHARMASAVE BROADMEAD
CAPHARMO067 - PHARMASAVE COMOX
CAPHARMO070 - PHARMASAVE CRANBROOK
CAPLAYF002 - PLAYFUL MINDS

CAPRESSE001 - PRESSE-COMMERCE CORP.
CAPRESSE003 - PRESSE-COMMERCE / JAC & GIL
CAPURPLO005 - Purple Cow Gifts

CAQUALI004 - QUALITY CLASSROOMS
CAREADEO003 - Reader's Haven

CARIVER001 - RIVER CITY GAMES

CAROCKI003 - ROCKING HORSE KINGSTON
CAROYAUO001 - AU ROYAUME DES TITANS INC
CARSQPAO001 - Richmond Square Pharmacy
CARUSTIC100 - Rustic Furnishings

CASANDEO001 - Sander's Recreation & Fitness
CASCHOLO002 - SCHOLAR'S CHOICE MOYER
CASCIENO015 - Science World/Kaleidoscope Shop
CASCOOQTO001 - Scooter Girl

CASCREE002 - Screen Free Games Ltd.
CASECRE001 - Secret Garden Toys
CASENTRO001 - SENTRY BOX

CASHOPP017 - Shoppers Drug Mart #2255
CASHOWC002 - SHOWCASE COMICS & HOBBIES LTD
CASIMPL012 - SIMPLY WONDERFUL TOYS
CASMILEO001 - Smileys Furniture

CASONSU001 - SONSUH EDUCATIONAL SUPPLIES
CASPARKO001 - Spark - Smart Toys for Cool Kids
CASPECTO001 - Spectrum Nasco (Spectrum Educationa
CASPLAS001 - SPLASH TOY SHOP

CASUNRI003 - SUNRISE RECORDS
CASUPERO033 - Super Thrifty Drugs Canada Ltd
CASWEETO020 - SWEET DEALS LIQUIDATION
CATAGALO001 - TAG ALONG TOYS

CATCHEQO001 - TCHEQUE CA! BOUQUINS ET CURIOSITES
CATHES5F001 - The 5 Fifty 5 Shop

CATHEDI002 - The Discovery Hut

CATHEGI003 - The Gift Chest

CATHEHEO004 - The Hexagon Cafe

CATHELOO001 - The Local NPC Games & Comics
CATHELOO002 - Level One Game Pub
CATHENOO006 - THE NORTHERN TOY BOX DAWSON CREEK
CATHEREO002 - The Realm of Toys (& The Nerd Room)
CATHESO003 - Geek n' Out Specialty Store
CATHESP004 - The Sputtergotch Toy Company
CATHESQO001 - The Squamish Store

CATINYT003 - TINY TOWN VAUGHAN
CATKETTLO001 - T. Kettle

CATOPUL001 - TORONTO PUBLIC LIBRARY
CATOURDO001 - TOUR DE JEUX

CATOYS4005 - TOYS 4 U

CATOYSH004 - TOY SHOP OF PETERBOROUGH
CATOYSR012 - TOYS RUS

CATOYTAO001 - Toy Tales Educational
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0.00
2,035.58
6,062.20
31.84
614.20
0.00
1,127.92
5,047.34
9,426.46
2,190.27
354.72
-70.67
0.00
83.59
499.47
0.00
0.00
650.18
0.00
774.97
3,047.93
1,611.20
2,278.34
333.54
427.17
992.61
3,156.40
297.53
0.00
1,070.64
0.00
9,565.61
0.00
1,380.81
0.00
0.00
23.74
2,259.65
401.16
543.97
5,353.70
-56.71
1,003.37
710.25
879.94
3,881.08
0.00
576.88
1,816.99
0.00
1,826.70
176,666.01
5,915.96
980.62

0.00

0.00

0.00

16,484.71
0.00
302.26
1,253.40
216.07
442.28
3,000.67
1,177.71
3,208.92
0.00
375.08
38,096.55
77.74
7,430.46
0.00
661.24
9,262,975.34
1,273.91

AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

32,349.22
3,648.74
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-1,256.32
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-48.20
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,714.08
0.00
0.00
0.00
0.00
0.00
-40.79
0.00
0.00
0.00
0.00
0.00
0.00
0.00
983.48
0.00
0.00
0.00
0.00
0.00
696.20
-3,857.91
0.00
0.00
0.00
0.00
-7,163.65
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-2,133,229.67
0.00

633.05
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

1,336.65
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-33.50
-20.23
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

3,857.91
0.00
0.00
0.00

-79.66

7,011.50
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-33.81
0.00

2,717.02
0.00
0.00

-20.00
0.00
-7,522.33
0.00

0.00
0.00
0.00
0.00
0.00
-17,000.00
0.00
0.00
0.00
0.00
0.00
-1,336.65
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-2,602.05
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
813.99
0.00
0.00
169.67
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-26.94
0.00
2,891.71
0.00
0.00
0.00
0.00
-135,699.39
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-26.25
-600.00
0.00
0.00
-28.04
-18.69
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-29.40
0.00
-202.07
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
263,296.17
0.00
0.00
-146.96
0.00
-188.03
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-43.71
0.00
36,097.24
0.00
0.00
0.00
0.00
3,432,988.86
0.00

$32,982.27
$5,684.32
$6,062.20
$31.84
$614.20
-$17,000.00
$1,127.92
$5,047.34
$9,426.46
$933.95
$354.72
-$96.92
-$600.00
$83.59
$499.47
-$28.04
-$18.69
$650.18
-$48.20
$774.97
$3,047.93
$1,511.20
$2,278.34
$333.54
$427.17
$992.61
$554.35
$297.53
-$29.40
$2,784.72
-$202.07
$9,565.61
$0.00
$1,380.81
-$33.50
-$61.02
$23.74
$2,259.65
$401.16
$543.97
$5,353.70
-$56.71
$1,003.37
$1,693.73
$879.94
$3,881.08
$0.00
$576.88
$1,816.99
$696.20
$1,826.70
$440,776.17
$5,915.96
$980.62
-$56.95
-$152.15
-$188.03
$16,484.71
$0.00
$302.26
$1,253.40
$216.07
$442.28
$3,000.67
$1,177.71
$3,208.92
-$104.46
$375.08
$79,802.52
$77.74
$7,430.46
-$20.00
$661.24
$10,419,512.81
$1,273.91




AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

CATOYTEO001 - TOY TERMINAL
CATOYTOO001 - TOYTOWN
CATREEH002 - The Treehouse Toy Co
CATRUHMVO01 - Toys R Us/HMV Canada
CATUMBLO003 - Tumbleweed Toys Inc
CATURTLO08 - Turtleford Pharmacy
CAUNICO001 - Universe Collectibles Inc
CAUPNORO001 - Up North Games
CAVICTO001 - Victory Pints Games
CAVIVID003 - Vivid Ink Tattoo Studio
CAVSHALO001 - Glecoff's Family Store
CAWALKN100 - WALKN ON WATER
CAWALSH002 - Walsh's Pharmacy M.F. LTD
CAWELKMO001 - Welk Mart
CAWELLCO001 - BH Water HoldCO Ltd. DBA Well.ca
CAWESTE100 - WESTEND PHARMASAVE
CAWESTO001 - West Of The Moon
CAWHALEO003 - WHALE'S TALES TOYS
CAWHOOLO001 - Whoolatoys Whistler
CAWINDWO001 - KITE AND KABOODLE
CAWINTEO002 - Wintergreen Learning Materials
CAWISEWO001 - Wise & Wonderful Toys
NAWALMAO0001 - WAL-MART CANADA CORP
Currency : USD
USACSALO001 - AC Sales Company
USALLABO004 - All About Games - Belfast - CLOSED
USAMERI027 - American Wholesalers
USANOMI005 - ANOMIA PRESS
USARONBO001 - Aron B. inc. / BEST DEALS
USBARGAO001 - The Bargain Bin
USBARNEO001 - BARNES AND NOBLE
USBECKEO002 - Becker's School Supplies
USBENFR022 - Ben Franklin Oberlin
USBERKLO001 - Berkley Games Evil Empire, Inc. dba
USBLUEHO005 - Blue Highway Games
USBOARDO002 - Board Game Barrister
USBOBBAO001 - Bob Barker Co. Inc
USBOOKWO006 - Bookworm Central
USBRAIN014 - Brainy Zoo
USBSD100 - BSD SALES GROUP
USCHECKO003 - Checkmate International
USCHICKO004 - Chicken Little Baby News
USCHILDO006 - CHILDISH Toystore
USCLASS006 - Classic Toys Anchorage
USCLOTHO001 - Clothes Pony/Dandelion Toys
USCNCFEO001 - CNC Federal Supplies, LLC
USCULTIVATEO001 - Cultivated Capital LLC
USDICKS001 - Dick's Old Time 5 & 10
USDISCO004 - Discount Drug Mart
USDOLLY001 - DOLLY'S BOOKSTORE
USESELEO001 - eSelection LLC
USEUGENO005 - Eugene Toy and Hobby
USEVANSO003 - Evan's Toy Shoppe
USEVEREO007 - Everest replacement parts
USEXCELO004 - Excelligence Learning Corp
USFAIRHO001 - Fairhaven Toy Garden
USFARMEO001 - FARMERSTOWN SHOE & GIFT SHOP LLC
USFATBRO001 - Fat Brain Toys
USFAVEY001 - Favey, Inc.
USFLATRO01 - Flat River Group, LLC.
USFORYO0001 - For Your Entertainment*
USFROGG001 - Froggie's 5 & 10
USFUNANO003 - Fun and Function
USGEPPE001 - Geppetto's
USGLOBALO001 - GLOBAL LINK MD LLC
USGOODS002 - Goods Store Distribution
USGWILLO001 - G. Willikers
USHYVEEO001 - Hy Vee Inc
USIMARTO001 - iMart Inc - Barbados
USJOHNS010 - JOHNSONS HARDWARE & FURNITURE CO
USKAPLAO001 - Kaplan Early Learning Co.
USKAZOO0002 - Kazoo Toys of Buckhead
USKIDSP003 - KidsPlay Children's Museum
USKIPST001 - Kips Toyland
USKURTZ001 - Kurtz Bros.
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1,396.83
300.01
0.00
331,961.72
794.85
1,896.47
5,068.26
0.00

0.00

0.00
2,264.91
908.66
0.00
548.35
15,565.38
0.00
1,111.84
1,237.42
2,402.16
11,652.69
2,779.67
1,196.65
171,609.66
1,646,124.21
7,210.80
0.00
1,038.84
2,355.00
1,920.27
0.00
8,147.50
2,814.40
0.00
1,026.40
2,005.15
1,187.00
3,831.80
0.00

0.00

0.00
1,781.10
1,050.10
0.00
1,112.75
422.52
655.33
15,611.96
0.00
4,622.10
0.00
10.00
0.00
1,230.05
0.00
12,022.13
0.00
1,114.40
0.00
1,110.00
3,147.24
1,361,383.07
0.00
4,234.00
4,613.60
0.00
1,345.90
1,152.75
3,739.88
0.00

0.00
13,723.80
1,075.36
0.00
1,645.43
0.00

0.00
0.00
0.00
381,201.38
0.00
0.00
0.00
-27.20
-46.41
0.00
0.00
0.00
0.00
1,378.91
0.00
0.00
0.00
0.00
0.00
48.93
0.00
0.00
16,292.90
925,875.83
0.00
596.77
0.00
0.00
4,019.80
0.00
9,135.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,078.00
6,130.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,062.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,275.50
0.00
0.00
0.00
1,248.00
865,195.50
0.00
0.00
0.00
-12.00
0.00
0.00
4,213.58
0.00
0.00
3,748.20
-30.56
0.00
0.00
1,345.10

0.00
0.00
0.00
138,184.71
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
349,205.14
0.00
0.00
0.00
0.00
10,052.90
1,842.70
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,997.20
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
328,078.48
1,090.16
0.00
0.00
0.00
0.00
-8.85
704.70
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
78,837.39
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,056.32
-0.30
0.00
0.00
0.00
0.00
-16.28
0.00
0.00
0.00
132,104.27
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-41.20
0.00
132,299.18
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-13.91
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
5,116.05
0.00
0.00
0.00
0.00
0.00
-9.56
0.00
0.00
-870.66
-1,510.02
0.30
-126.00
0.00
0.00
-82.07
-32.65
0.00
0.00
0.00
-2,434.51
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-14.47
0.00
0.00
0.00
0.00
-578.17
0.00
0.00
0.00
0.00
-37.00
0.00
0.00
0.00
0.00
0.00
0.00
-36.77
0.00
-22.10
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-115.20
0.00
0.00
0.00
-70.00
0.00
0.00

$1,396.83
$300.01
$0.00
$935,301.25
$794.85
$1,896.47
$5,068.26
-$27.20
-$46.41
-$9.56
$2,264.91
$908.66
-$870.66
$1,473.56
$15,565.38
-$126.00
$1,111.84
$1,237.42
$2,320.09
$11,652.69
$2,779.67
$1,196.65
$187,902.56
$3,050,874.94
$7,210.80
$596.77
$1,038.84
$2,355.00
$15,992.97
$1,842.70
$17,282.50
$2,814.40
-$14.47
$1,026.40
$2,005.15
$1,187.00
$3,831.80
-$578.17
$1,078.00
$8,127.20
$1,781.10
$1,050.10
-$37.00
$1,112.75
$422.52
$655.33
$15,611.96
$1,062.00
$4,622.10
-$36.77
$10.00
-$22.10
$1,230.05
$0.00
$12,022.13
$1,275.50
$1,114.40
$0.00
$1,068.80
$4,395.24
$2,686,956.23
$1,090.16
$4,234.00
$4,613.60
-$12.00
$1,345.90
$1,143.90
$8,658.16
-$115.20
-$13.91
$17,472.00
$1,044.80
-$70.00
$1,645.43
$1,345.10




USKVATF001 - K-V-A-T Food Stores Inc.(Food City)
USLAFFO001 - Laff Out Loud

USLEARNO008 - Learning Express Morristown
USLEARNO0112 - Learning Express Woodstock
USLEARNO0114 - Learning Express University Park
USLEARNO0120 - Learning Express Westborough 258 /
USLEARNO0124 - Learning Express Wilmington 277
USLEARNO0128 - Learning Express Woodlands
USLEARNO0165 - LEARNING EXPRESS FRISCO
USLEARNO0171 - LEARNING EXPRESS OF HIGHLAND VILLAG
USLEARNO0172 - LEARNING EXPRESS PT WASHINGTON
USLEARNO019 - Learning Express Bedford
USLEARNO020 - Learning Express Bee Cave
USLEARNO32 - Learning Express Chattanooga / BIG
USLEARNO39 - Learning Express Crestview / KDK Le
USLEARNO046 - Learning Express Exton
USLEARNO050 - Learning Express Franklin
USLEARNO59 - Learning Express Houston
USLEARNO063 - Learning Express Katy
USLEARNO66 - Learning Express Lexington
USLEARNO70 - LEARNING EXPRESS MANDEVILLE / MANDE
USLEARNO72 - Learning Express Metairie #237
USLEARNO078 - Learning Express Needham
USLEARNO8O - Learning Express Natick / Newton
USLEARNO08S - Learning Express Palm Beach Gardens
USLEARNO90 - Learning Express Richboro
USLEARNO092 - Learning Express Roseville
USLEARNO95 - Learning Express San Antonio
USLEARN361 - LEARNING EXPRESS CHICO
USLITTLO49 - Little Village Toy & Book Shop
USMADTAO001 - King Arthur's Court Toys
USMALIMO001 - M&A Limited

USMBVARO001 - MB Variety Trinkets, Etc
USMCGUCO001 - McGuckin Hardware

USMINDWO002 - MINDWORKS RESOURCES
USNECKEO001 - Necker's Toyland

USOFFDEPO01 - Office Depot

USOREIL001 - Ozark Purchasing LLC

USPOTPO002 - Potpourri Group, Inc

USPOWELO001 - Powells Books Inc.

USPROMO - Everest promotional

USPUBLI002 - PUBLIX

USRAFFA001 - Raff and Friends, Inc.

USREDBAO001 - Red Balloon

USRHRENO001 - R.H. Renys, Inc. / Newman Beamis |
USRICHA027 - RICHARD'S VARIETY

USRICHA028 - Richards Variety Store Inc
USSHADY002 - Shadyside Variety Store
USSMARTO008 - Smart Kids Toy Company / SKC
USSTATI002 - Stationery & Toy Inccorporated
USSTRANO001 - Strand Books

USTARGEO002 - Target USA

USTERRAO002 - Terra Toys

USTISBU001 - TISBURY TOY BOX

USTOMLI001 - Tomlinson Sales Company
USTONSO001 - Tons of Toys

USTOYCHO003 - Toy Chest N. Conway

USTWOKI001 - Two Kids and a Dog

USURBANO009 - Urban Outfitters

USVAULTO001 - Vault of Midnight

USWBMASO001 - W.B. Mason

2,377.20
1,152.30
0.00
1,080.00
720.00
0.00
1,131.30
0.00
532.00
540.00
0.00
0.00
892.00
1,952.20
716.00
0.00
540.00
540.00
540.00
608.70
540.00
532.00
0.00
0.00
658.80
,677.80
540.00
712.00
720.00
-17.55
1,682.10
0.00
34,260.00
419.63
71.40
1,820.93
35,211.98
23,810.33
-500.00
0.00

0.00
10,959.20
1,186.50
3,480.04
27,619.25
0.00

0.00
120.19
1,036.08
1,611.20
0.00
180.00
1,626.70
1,667.50
661.43
0.00

0.00
1,450.37
9,558.00
0.00
1,166.00

AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

-0.01
0.00
539.55
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-24.22
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,244.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
781.27
0.00
0.00
4,161.58
9,558.53
-990.00
1,086.40
1,232.52
0.00
0.00
0.00
2,468.00
1,508.65
1,034.20
119.97
0.00
0.00
445.21
372.00
1,124.30
0.00
0.00
-23.90
1,708.55
524.34
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-16.45
3,674.50
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,740.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
49.80
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
-90.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-49.80
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
-213.60
0.00
0.00
-38.57
-206.34
0.00
0.00
0.00
-6.50
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-91.60
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-963.69
0.00
0.00
-33.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-7.50
0.00

$2,377.19
$1,152.30
$539.55
$1,080.00
$720.00
-$90.00
$1,131.30
-$213.60
$532.00
$540.00
-$38.57
-$206.34
$892.00
$1,952.20
$716.00
-$30.72
$540.00
$540.00
$540.00
$608.70
$540.00
$532.00
-$16.45
$4,918.50
$658.80
$1,677.80
$540.00
$712.00
$720.00
-$17.55
$1,682.10
-$91.60
$34,260.00
$1,200.90
$71.40
$1,820.93
$39,373.56
$33,368.86
$250.00
$1,086.40
$1,232.52
$10,959.20
$1,186.50
$3,480.04
$30,087.25
$1,508.65
$70.51
$240.16
$1,036.08
$1,578.20
$445.21
$552.00
$2,751.00
$1,667.50
$661.43
-$23.90
$1,708.55
$1,974.71
$9,558.00
-$7.50
$1,166.00

2025-09-02 10:47:04 AM




EXHIBIT B



AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

Groups

Not Due

Amount 1-30

By due date
Amount 31-60

Amount 61-90

Amount 91+

Balance
Transaction

Currency : CAD
CA28000001 - 2800040 ONTARIO INC
CA401GA001 - 401 Games & Toys (2332702 Ont Inc)
CA4SEAS001 - 4 Seasons Pet & Party Supplies
CAALBAO002 - Albany Books Ltd
CAALSNEO001 - Al's News / Trumpeter News Ltd
CAAMAZO003 - AMAZON CANADA
CAAMUSEO001 - a muse n games
CAAPRIL002 - APRILS ATTIC
CAASHINO001 - ASH INNOVATIONS INC
CAAVRONO001 - AVRON
CABARRY001 - Stedmans Barry's Bay
CABEARSO001 - Bears BMX & BS
CABIGLE001 - BIGLEY SHOES & CLOTHING
CABIGSKO001 - Big Sky Game and Hobby
CABIGSMO002 - BIG SMILES KID'S STORE
CABOLENO001 - Bolen Books
CABOOKCO002 - Book City / Bookmasters LTD
CABOOKSO007 - BOOKS AND COMPANY
CABOUTI007 - BOUTIQUE DU JOUET RDL INC
CABOUTI024 - Association Echecs et Maths
CABOUTI031 - Boutique LeoLudo
CABRAUL001 - BRAULT & BOUTHILLIER
CABRIGHO007 - Bright Bean
CABRUNEO001 - BRUNEAU INTERNATIONAL
CABUBEL001 - BUBEL HOLDING 1980 LTD.
CACABELO002 - Cabela's Canada
CACALENO01 - Calendar Club of Canada Limited Par
CACAMELO001 - Camelot Kids
CACANADO016 - Canadian Education Warehouse
CACHILDO016 - Tree house gift shop / Cheo
CACHRISO059 - Christie’s Office Plus
CACODUJ001 - Le Coin Du Jeu
CACOOPE002 - Coop Edouard-Montpetit
CACORAG001 - Cosmic Radiance Gaming
CACOUNTO018 - Country Wide Printing And Stationar
CACREAT019 - CREATIVE LEARNING
CACRHIT001 - Critical Hit Gaming Lounge Inc
CACROCKO003 - Crockett Book Company
CACSRS001 - CARTES SPORTIVES RIVE SUD
CADKBDI001 - DKB DISTRIBUTION
CADOLLAQ07 - Dollars & Cents
CADUCKDO003 - DONCATH HOLDINGS LTD
CAEDUCAO011 - EDUCATION STATION
CAEDUCAO039 - Educatout.com
CAELECTO004 - Oaks Athletics
CAESCAP003 - TABLETOP GIANT
CAESPACE001 - ESPACE LA RECREATION FAMILLE
CAFACET100 - Face to Face Games
CAFAMOO001 - Famous Toys
CAFDMTEO001 - FDMT Enterprises
CAFGBRAO003 - F.G. BRADLEYS' FAIRVIEW
CAFGBRAO00S5 - F.G. BRADLEYS OSHAWA
CAFINCH002 - FINCHER'S LTD
CAFUNEMPO001 - FUN EMPORIUM
CAFUNKY004 - FUNKY TOYS & CO.
CAFUSIO001 - FUSION GAMING
CAGALER001 - GALERIE DU JOUET JFA
CAGAMESO010 - Games Galore and Billiard Store
CAGESTI001 - GESTION L'IMAGINAIRE INC
CAGRANVO001 - Granville Island Toy Company
CAGREAT022 - Great White #5001
CAGROWCO001 - Grow Children’s Boutique Ltd
CAGUARDO004 - Guardian Pharmacy Dieppe
CAGUARDO007 - WALLACE DRUG STORE
CAHALTOO001 - Halton County Radial Railway
CAHAMIL003 - McMaster Gift Shop
CAHARDY001 - HARDY SOUND
CAHAUSEO001 - Hauser's Pharmacy
CAHERITO007 - Heritage Park Historical Village
CAHIDNHO001 - HID'N HOLLOW
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9,866,615.95
9,071,760.39
1,810.14
43,626.01
0.00

0.00
1,113.35
3,029.07
4,725.12
0.00
2,119.76
0.00
4,615.54
0.00
738.69
0.00

0.00
2,840.47
0.00
721.87
698.96
637.73
0.00

0.00
1,189.84
0.00

0.00
51,044.28
0.00
401.51
0.00

0.00
1,397.87
4,419.08
0.00

0.00
1,976.14
696.32
6,455.47
1,542.93
1,236.06
181,869.30
2,883.33
6,709.34
0.00

0.00

0.00

0.00

0.00
877.09
5,003,182.13
0.00

0.00

0.00
2,429.84
0.00

0.00

0.00
994.15
0.00
12,278.38
20,355.51
13,689.51
0.00

0.00

0.00

0.00

0.00
2,484.86
413.50
2,585.59
0.00

1,870,580.39
1,120,113.31
0.00
19,611.77
0.00
0.00
0.00
0.00
-2,707.14
2,482.51
-100.68
0.00
0.00
0.00
0.00
0.00
3,756.68
2,794.71
0.00
746.44
657.04
0.00
0.00
3,124.80
4,446.77
0.00
-60.48
0.00
0.00
578.41
0.00
338.39
0.00
32,717.40
0.00
1,172.27
0.00
0.00
5,334.72
2,946.37
3,468.28
0.00
0.00
10,680.57
413.83
511.84
808.05
158.96
0.00
0.00
0.00
845.74
332.21
310.96
4,360.66
-140.83
1,050.79
4,303.76
0.00
1,601.96
175,812.31
0.00
0.00
0.00
0.00
0.00
493.65
0.00
1,805.60
0.00
0.00
0.00

3,856,809.26
3,081,405.53
0.00
2,757.01
-112.46
0.00
0.00
-49.90
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-44.26
0.00
2,541.59
-66.44
0.00
0.00
0.00
0.00
0.00
2,666.84
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-8,000.00
0.00
0.00
0.00
0.00
-4,300.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
8,276.02
0.00
0.00
1,401.77
1,116.63
0.00
0.00
0.00
0.00
0.00
16,326.96
0.00
0.00
0.00
0.00
0.00
0.00
-7.91
0.00
523.83
0.00
0.00

2,315,152.57
1,898,748.92
0.00
0.00
-139.73
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
2,885.22
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
35,675.64
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
480.85
0.00
0.00
0.00
0.00
-378.62
0.00
0.00

13,628,497.80
11,177,393.98
0.00
0.00
0.00
-11.71
0.00
-121.58
0.00
0.00
0.00
0.00
0.00
-19.44
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-191.52
0.00
0.00
-121.92
0.00
0.00
-495.35
0.00
-5,662.00
0.00
0.00
0.00
-16.73
0.00
0.00
0.00
0.00
0.00
0.00
274,434.30
0.00
0.00
0.00
0.00
0.00
0.00
-24.19
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-132.83
0.00
-23.59
0.00
0.00
0.00
0.00
0.00
-19.85

$31,537,655.97
$26,349,422.13
$1,810.14
$65,994.79
-$252.19
-$11.71
$1,113.35
$2,857.59
$2,017.98
$2,482.51
$2,019.08
$0.00
$4,615.54
-$19.44
$738.69
-$44.26
$3,756.68
$8,176.77
$2,818.78
$1,468.31
$1,356.00
$637.73
-$191.52
$3,124.80
$8,303.45
-$121.92
-$60.48
$51,044.28
-$495.35
$979.92
-$5,662.00
$338.39
$1,397.87
$29,136.48
-$16.73
$1,172.27
$1,976.14
$696.32
$7,490.19
$4,489.30
$4,704.34
$456,303.60
$2,883.33
$17,389.91
$413.83
$511.84
$808.05
$158.96
-$24.19
$877.09
$5,047,133.79
$845.74
$332.21
$1,712.73
$7,907.13
-$140.83
$1,050.79
$4,303.76
$994.15
$1,601.96
$204,417.65
$20,355.51
$13,689.51
-$132.83
$480.85
-$23.59
$493.65
-$7.91
$4,290.46
$558.71
$2,585.59
-$19.85




AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

CAHOMEHO0100 - Home Hardware Kinuso Mercantile #53
CAHOMEHO0104 - Home Hardware La Crete Building Cen

CAHOMEHO0114 - Home Hardware Lloydminster

CAHOMEH0126 - Home Hardware Meadow Lake #5454-6

CAHOMEH0142 - Home Hardware Osoyoos #5568-1
CAHOMEH0181 - Home Hardware Stores, Ltd

CAHOMEHO0190 - Home Hardware Thomas Hardware #5357

CAHOMEH0194 - Home Hardware Tottenham
CAHOMEH0205 - Home Hardware Ville-Marie #1332-0
CAHOMEH0206 - Home Hardware Virden #5147-5
CAHOMEH0214 - Home Hardware Westlock #5146-7
CAHOMEHO0229 - Home Hardware Rocky Mountain
CAHOMEHO023 - Home Hardware Boyts #5305-3
CAHOMEH0405 - Powassan Home Hardware
CAHOMEHO047 - Home Hardware Dauphin
CAHOMEHO072 - Home Hardware Grand Erie #1105-1
CAHOMEH1006 - HOME HARDWARE DEE JAY
CAHOMEH1013 - Home Hardware Collingwood

CAHOMEH1041 - KIDD'S HOME HARDWARE BLDG CENTER

CAHSBESO001 - H & S Best Price Store
CAIDATAVO001 - IDA Tavistock Pharmacy
CAINDIG002 - INDIGO BOOKS

CAJACKMO001 - JACK & MADDY
CAJANZEO001 - JANZEN'S PAINT
CAJBOBRO001 - J.B. O BRIEN & SONS
CAJBTOY001 - JB TOYS AND NOVELTY
CAJILLAO001 - Jill and the Beanstalk
CAJJCARO001 - J & J Cards & Collectibles Ltd
CAJOUPHOO001 - JOUETS LE PHOENIX
CAKABOO001 - KABOODLES

CAKIDSKO003 - Kids Korner

CAKITANO01 - Kit and Kaboodle Emporium
CAKITCHO001 - Kitchen Art

CAKMAXGO001 - K-Max Games & Videos
CAKNOTTO002 - Knotty Toys

CAKOOLG001 - KOOLGAMES

CALACRY001 - LACRYPTE

CALAFEDO001 - La Federation des Cooperatives
CALANDM100 - Landmark Cinemas - CSC
CALASDEO001 - L'As Des Jeux

CALECOF002 - Le Coffre Aux Jouets et Tresors
CALEVEL001 - LEVEL UP GAMES
CALIMOLO003 - Limolin Inc

CALITTLO37 - Little Shop of Heroes
CALOADZ001 - Loadza Toyz

CALUCKOO001 - Luck of the Draw
CAMACSF001 - Mac's Fireweed Books
CAMAIS0002 - Maison d'Animé
CAMCGREO001 - McGregor Pharmacy
CAMENARO001 - Men are from Mars, Inc
CAMERM100 - Mermaid Tales Books
CAMETGAO001 - Metal Galaxy Social Games and Bistr
CAMIDOCO001 - Midoco

CAMINDBO001 - MIND BENDER TOYS
CAMINDGO006 - Mind Games/BrainBusters
CAMINDSO001 - MINDS ALIVE

CAMINOTO001 - Minotaur Games & Gifts
CAMINTIOO01 - Mintink Sports Cards Inc
CANEARNO001 - NEAR NORTH GAMES
CANIAGAO005 - NIAGARA CLIFTON GROUP
CANORTH101 - Northern Carleton Pharmacy
CANSIXT001 - NSIXTY TRADING COMPANY
CANUTRIEX001 - NUTRITION EXCELLENCE INC
CAOCTAN100 - OC Tanner Recognition Company
CAOFFIC001 - Office Central

CAOHASCO0001 - OHASCO INC.
CAOWLSH001 - OWLS HOLLOW
CAPAPETO001 - Papeterie Atlas

CAPASSE001 - PASSE TEMPS 3000
CAPASTI003 - PASTIMES

CAPHARMO010 - PHARMASAVE AIRDRIE #338
CAPHARMO0128 - PHARMASAVE HILLSIDE
CAPHARMO0130 - PHARMASAVE HOUSTON
CAPHARMO0159 - Pharmasave Lacombe
CAPHARMO0166 - PHARMASAVE LILLOOET
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0.00
48,012.36
4,855.04
3,301.32
3,903.29
527,880.14
0.00
925.83
14,278.03
3,433.67
2,941.12
0.00
7,5695.10
0.00
6,689.73
4,564.75
0.00
0.00
0.00
0.00
0.00
20,982.68
0.00
752.43
1,004.07
0.00
1,802.97
2,729.92
1,403.37
0.00
0.00
0.00
711.30
1,905.58
785.79
0.00
2,888.55
0.00
1,211.13
0.00
10,168.41
0.00
7,445.06
1,104.87
2,816.42
0.00
0.00
0.00
0.00
562.84
0.00
0.00
0.00
2,564.86
4,765.01
584.11
2,250.22
7,399.79
360.03
0.00
928.98
1,608.46
1,384.25
4,183.60
0.00
3,268.50
1,279.06
0.00
0.00
809.63
0.00
0.00
0.00
441.01
0.00

7,793.18
0.00
-88.52
1,691.91
0.00
22,952.80
0.00
64.22
0.00
0.00
0.00
10,219.22
0.00
0.00
0.00
0.00
2,804.75
2,029.55
1,151.65
10,224.48
0.00
43,893.72
1,474.21
0.00
2,623.31
0.00
0.00
0.00
0.00
4,884.12
0.00
638.51
0.00
0.00
0.00
1,433.44
0.00
32,403.36
45.95
306.20
5,559.23
0.00
7,011.76
0.00
925.33
0.00
0.00
478.34
0.00
0.00
553.07
1,667.60
2,854.67
1,661.85
24,262.84
0.00
1,886.00
5,924.10
0.00
8,873.82
0.00
0.00
-86.45
0.00
275.75
1,309.44
3,327.26
1,662.03
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
-218.72
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
3,192.02
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
545.35
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
3,615.43
478.20
0.00
0.00
0.00
0.00
752.12
0.00
0.00
0.00
0.00
4,217.03
35,658.69
0.00
1,373.51
-1,200.00
0.00
10,493.82
0.00
0.00
665.00
0.00
0.00
0.00
0.00
0.00
374.28
0.00
0.00
793.25
0.00
0.00
1,123.27

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-18.44
0.00
0.00
0.00
0.00
3,594.51
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-66.15
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
179.89
0.00
0.00
0.00
0.00
751.45
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
-9,729.78
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-62.49
0.00
0.00
0.00
0.00
0.00
0.00
-730.24
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-62.68
0.00
-164.20
0.00
0.00
-23.73
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-324.13
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-26.25
0.00
0.00
-28.04
0.00
-18.69
0.00
0.00

$7,793.18
$48,012.36
$4,766.52
$4,993.23
-$5,826.49
$550,832.94
-$218.72
$990.05
$14,278.03
$3,433.67
$2,941.12
$10,219.22
$7,595.10
-$62.49
$6,689.73
$4,564.75
$2,804.75
$2,029.55
$1,151.65
$10,224.48
-$730.24
$68,068.42
$1,474.21
$752.43
$3,627.38
-$18.44
$1,802.97
$2,729.92
$1,403.37
$4,884.12
$4,139.86
$638.51
$711.30
$1,905.58
$785.79
$1,433.44
$2,888.55
$32,403.36
$1,257.08
$306.20
$15,727.64
-$62.68
$18,072.25
$1,418.87
$3,741.75
-$66.15
-$23.73
$478.34
$752.12
$562.84
$553.07
$1,567.60
$2,854.67
$8,343.74
$64,686.54
$584.11
$5,509.73
$11,979.65
$360.03
$19,367.64
$928.98
$1,608.46
$2,714.25
$4,183.60
$275.75
$4,577.94
$4,606.32
$1,535.78
$374.28
$809.63
-$28.04
$793.25
-$18.69
$441.01
$1,123.27




CAPHARMO0197 - PHARMASAVE MOOSOMIN
CAPHARM0230 - PHARMASAVE QUALICUM
CAPHARMO0237 - PHARMASAVE REVELSTOKE
CAPHARMO026 - PHARMASAVE BLACK DIAMOND
CAPHARMO039 - PHARMASAVE BROADMEAD
CAPHARMO047 - PHARMASAVE CARLYLE
CAPLAYF002 - PLAYFUL MINDS

CAPRESSE001 - PRESSE-COMMERCE CORP.
CAPRESSE003 - PRESSE-COMMERCE / JAC & GIL
CAPROMO - Everest promotional

CAPROXI001 - 9250 4349 Quebec Inc.
CAQUALI004 - QUALITY CLASSROOMS

CARAINC - Rain City Games

CAREADE004 - COMIC READERS REGINA
CARECHIL001 - RECHILD Ltd.,

CAREDAPO001 - Red Apple Stores ULC
CAREMCAO001 - Remi Card Trader

CARIVER001 - RIVER CITY GAMES

CAROCKI002 - ROCKING HORSE

CAROYALO014 - Royal Tyrrell Museum Gift Shop
CARSQPA001 - Richmond Square Pharmacy
CASANDEO001 - Sander's Recreation & Fitness
CASANTAOQ05 - Santa's Village

CASAUBLEO001 - SAUBLE GUARDIAN PHARMACY
CASCHOL002 - SCHOLAR'S CHOICE MOYER
CASCIEN015 - Science World/Kaleidoscope Shop
CASCOOT001 - Scooter Girl

CASCREEO002 - Screen Free Games Ltd.
CASECREO001 - Secret Garden Toys

CASENTRO001 - SENTRY BOX

CASHOPP017 - Shoppers Drug Mart #2255
CASILK001 - Panda House /1501647 B.C. LTD.
CASIMART100 - S.I. Mart Inc.

CASIMPL012 - SIMPLY WONDERFUL TOYS
CASOBOCO001 - LE SOMERSET BOUTIQUE ET CAFE-CHAT
CASPARKO001 - Spark - Smart Toys for Cool Kids
CASPECTO001 - Spectrum Nasco (Spectrum Educationa
CASTEDMO006 - STEDMANS V&S BANCROFT
CASTOLL100 - Stollery Childrens Hospital Foundat
CASTRATO001 - Strategies Games & Hobbies
CASUNRI003 - SUNRISE RECORDS

CASUPERO033 - Super Thrifty Drugs Canada Ltd
CASWEET020 - SWEET DEALS LIQUIDATION
CATAGALO001 - TAG ALONG TOYS

CATERRAO006 - TERRA GREENHOUSES LTD
CATHESF001 - The 5 Fifty 5 Shop

CATHEDI002 - The Discovery Hut

CATHEREO002 - The Realm of Toys (& The Nerd Room)
CATHEROO004 - THE ROYAL ONTARIO MUSEUM
CATHESO003 - Geek n' Out Specialty Store
CATHESQO001 - The Squamish Store

CATHEUNO004 - The University of Western Ontario B
CATHREEO003 - THREE HILLS BOOKS
CATKETTLO001 - T. Kettle

CATOADHO002 - TOAD HALL TOYS

CATOURDO001 - TOUR DE JEUX

CATOYMAO001 - Toymasters

CATOYSHO004 - TOY SHOP OF PETERBOROUGH
CATOYSR012 - TOYS R US

CATOYTAO001 - Toy Tales Educational
CATOYTEO001 - TOY TERMINAL

CATOYTOO001 - TOYTOWN

CATREASO007 - Treasure Island Toys
CATRUHMVO01 - Toys R Us/HMV Canada
CATUMBLO003 - Tumbleweed Toys Inc
CATURTL002 - TURTLE CROSSING TOYS
CAVERNOO002 - VERNON TEACH & LEARN
CAVICTO001 - Victory Pints Games

CAVSHALO001 - Glecoff's Family Store
CAWALKN100 - WALKN ON WATER

CAWALSHO001 - Walsh's Pharmacy Ltd.
CAWALSHO002 - Walsh's Pharmacy M.F. LTD
CAWATRO001 - Watrous Home Hardware Bldg Centre
CAWELKMO001 - Welk Mart

CAWELLCO001 - BH Water HoldCO Ltd. DBA Well.ca
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0.00
1,131.23
0.00
810.08
1,917.67
0.00
0.00
0.00
542.12
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
619.08
0.00
4,041.98
2,442.99
433.75
618.62
0.00
485.22
4,102.63
1,155.68
1,244.28
0.00
0.00
0.00
1,682.52
0.00
547.18
827.16
724.79
522.85
4,215.79
71,587.52
0.00
0.00
0.00
0.00
2,187.40
23,679.65
2,564.54
1,787.03
0.00
0.00
0.00
0.00
6,930.26
0.00
4,806.77
0.00
1,778.35
1,865,377.54
730.35
2,705.94
869.32
0.00
880,267.52
0.00
0.00
0.00
0.00
0.00
735.53
3,453.73
1,182.01
0.00
5,822.87
35,370.98

AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

0.00
0.00
0.00
0.00
3,078.03
1,701.07
554.55
2,581.59
124.02
0.00
736.65
0.00
493.72
0.00
1,199.43
0.00
19,931.16
1,388.37
-32.21
0.00
0.00
-23,797.80
0.00
0.00
1,726.57
1,806.37
0.00
0.00
1,223.42
0.00
1,036.41
1,234.03
0.00
1,063.67
2,148.36
185.22
0.00
0.00
742.63
0.00
-2,088.46
4,447.00
6,221.82
0.00
0.00
3,498.76
29,262.06
0.00
4,376.84
2,427 .45
0.00
943.52
0.00
2,232.94
1,686.60
4,468.18
3,204.64
1,865.74
445,924.31
567.88
2,506.09
0.00
1,838.87
66,098.21
1,549.17
1,291.55
4,938.54
0.00
8,806.19
0.00
0.00
0.00
0.00
578.58
0.00

0.00
0.00
1,690.74
2,677.67
0.00
0.00
0.00
2,370.43
0.00
0.00
0.00
0.00
0.00
-8.40
0.00
0.00
0.00
1,544.13
0.00
0.00
0.00
483.10
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
6,000.00
0.00
0.00
0.00
-470.53
0.00
0.00
0.00
108,689.75
1,5691.87
-77.96
-19.94
371.42
0.00
0.00
0.00
0.00
2,377.83
0.00
0.00
0.00
1,374.14
0.00
0.00
0.00
1,199.54
2,835,318.24
0.00
427.06
0.00
0.00
30,059.29
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
285.82
628.40
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-10.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
238,971.37
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,522,089.75
0.00
0.00
0.00
0.00
94,733.18
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-48.20
0.00
0.00
0.00
0.00
0.00
0.00

-2,602.05
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

-33.50

-8.59
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
427,536.17
0.00
0.00

-11.72
0.00
0.00
0.00
0.00
0.00
0.00

-104.46
0.00
-34.65
2,441.83
0.00

0.00

0.00

0.00
9,850,733.37
0.00

0.00

0.00

0.00
642,482.72
0.00

0.00

0.00

-46.41
0.00
0.00
0.00

-870.66
0.00
0.00
0.00

-$48.20
$1,131.23
$1,690.74
$3,487.75
$4,995.70
$1,701.07

$554.55
$2,349.97
$666.14
$0.00
$736.65
$0.00
$493.72
-$8.40
$1,199.43
$0.00
$19,931.16
$2,932.50

-$32.21

$619.08

-$33.50

-$19,281.31
$2,442.99
$433.75
$2,345.19
$1,806.37
$485.22
$4,102.63
$2,379.10
$1,234.28
$1,036.41
$1,234.03
$6,000.00
$2,746.19
$2,148.36
$732.40
$356.63
$724.79
$1,265.48
$4,215.79
$844,696.35
$6,038.87
$6,143.86

-$31.66

$371.42
$5,686.16
$52,941.71
$2,564.54
$6,163.87
$4,805.28
-$104.46
$943.52

-$34.65

$12,979.17
$1,686.60
$9,274.95
$3,204.64
$4,843.63
$16,519,443.21
$1,298.23
$5,639.09
$869.32
$1,838.87
$1,713,640.92
$1,549.17
$1,291.55
$4,938.54

-$46.41
$8,806.19

$735.53
$3,453.73
$311.35
$285.82
$7,029.85
$35,370.98




AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

CAWHALEO003 - WHALE'S TALES TOYS

CAWHOOLO001 - Whoolatoys Whistler

CAWINDWO001 - KITE AND KABOODLE

CAWINTEO002 - Wintergreen Learning Materials

CAWISEWO001 - Wise & Wonderful Toys

CAWOOZL001 - WOOZLES

NACANADO024 - CANADIAN TIRE CORP

NAWALMAO0001 - WAL-MART CANADA CORP
Currency : USD

USFORYO001 - For Your Entertainment*

USKAPLAO001 - Kaplan Early Learning Co.

USMBVARO001 - MB Variety Trinkets, Etc

USOFFDEPO01 - Office Depot

USBARNEO001 - BARNES AND NOBLE

USRHRENO001 - R.H. Renys, Inc. / Newman Beamis |

USFAMOO001 - Famous Toys

USOREIL001 - Ozark Purchasing LLC

USFAIRE001 - Faire

USTJXCO001 - TIX

USPOTPO002 - Potpourri Group, Inc

USCULTIVATEO001 - Cultivated Capital LLC

USPUBLI002 - PUBLIX

USACSALO001 - AC Sales Company

USEXCELO004 - Excelligence Learning Corp

USKVATF001 - K-V-A-T Food Stores Inc.(Food City)

USAMERI012 - AMERICAN WHOLESALE BOOK COMPANY LLC

USTHESUO002 - The Sunken Ship

USWBMAS001 - W.B. Mason

USHYVEEO001 - Hy Vee Inc

USBECKEO002 - Becker's School Supplies

USKURTZ001 - Kurtz Bros.

USWHOLE010 - WHOLE9YARDS. USALLC

USBARGAO001 - The Bargain Bin

USFATBRO001 - Fat Brain Toys

USGAMES004 - GAMES BY JAMES

USMASTGO001 - Mast General Store

USBOBBAO001 - Bob Barker Co. Inc

USURBANO09 - Urban Outfitters

USBLUEHO005 - Blue Highway Games

USPUZZL004 - Puzzle Me This

USFUNANO003 - Fun and Function

USGEPPE001 - Geppetto's

USLITTLO32 - Little Richard's Toy Store

USHOBBY006 - Hobby House Toys

USBUTTO002 - Buttonwood Books & Toys

USNORTHO042 - Northland Food and Family Centre

USMADTAO001 - King Arthur's Court Toys

USEVANS003 - Evan's Toy Shoppe

USTOYSO0003 - Toys On The Square, Unusual Toys &

USGOODS002 - Goods Store Distribution

USREDBAO001 - Red Balloon

USPLAYTO003 - Playthings Etc.

USBRICKO003 - Brickman's

USLEARNO20 - Learning Express Bee Cave

USERICAO001 - Eric Armin Incorporated

USLEARNO8O - Learning Express Natick / Newton

USFUNFI001 - Funfinity by My Fun Family, Inc.

USDOUBLO003 - Double Play Toys

USWOODB002 - Woodbury Mountain Toys

USCNCFEO001 - CNC Federal Supplies, LLC

USCHECKO003 - Checkmate International

USFUNKY001 - Funky Monkey

USRICHA027 - RICHARD'S VARIETY

USLAZYF001 - Lazy Frog

USEMERAO002 - Emerald Isle Books

USINTOTO03 - Into The Wind

USWIZARO004 - The Wizard's Chest

USPOWELO001 - Powells Books Inc.

USLABYRO001 - Labyrinth Games and Puzzles

USCLICKNO001 - Click N Save

USLEARNO0124 - Learning Express Wilmington 277

USTOYCO002 - Toy Company

USTISBU001 - TISBURY TOY BOX

USWILCO001 - Wilcor International

USKAZOO0002 - Kazoo Toys of Buckhead
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806.35
1,376.25
3,781.20
1,101.97

0.00

0.00
618.34
17,901.33
794,855.56
514,615.57
9,411.75
46,510.00
29,460.20
41,324.50
26,647.34
0.00
18,605.00
24,108.31
0.00
-20.70
0.00
12,137.20
2,873.50
3,300.18
7,663.52
0.00
1,473.20
1,842.00
2,318.06
3,734.60
0.00

0.00

0.00
3,619.20
3,363.40
0.00
3,208.10
2,988.00
0.00

0.00

0.00
1,414.00
0.00

0.00
1,100.60
0.00

0.00
1,114.10
0.00

0.00
2,153.10
0.00

0.00
1,114.67
1,298.80
1,743.01
0.00

0.00

0.00

0.00
1,593.60
0.00
1,403.40
0.00

0.00

0.00
1,361.20
0.00

0.00

0.00
1,319.17
0.00
1,244.90
1,205.20
0.00

0.00
0.00
0.00
438.46
0.00
0.00
0.00
4,852.09
750,467.08
547,075.86
37,909.95
0.00
14,235.39
540.00
0.00
32,221.61
6,766.56
1,419.42
0.00
15,186.30
13,866.40
0.00
3,619.60
7,348.70
2,467.20
0.00
2,932.13
4,538.39
1,985.21
0.00
3,861.10
4,460.00
3,830.00
0.00
0.00
0.00
0.00
0.00
2,915.10
1,679.90
2,650.00
1,086.00
0.00
0.00
1,247 .46
2,347.64
2,330.39
0.00
2,273.80
1,166.50
0.00
2,121.60
1,991.14
0.00
0.00
0.00
1,680.00
0.00
0.00
1,428.97
0.00
1,418.00
0.00
1,393.10
1,388.70
494.53
0.00
1,343.00
1,327.60
1,323.55
0.00
1,308.44
0.00
0.00
1,111.30

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
775,403.73
675,014.04
34,497.85
0.00
180.00
0.00
8,199.80
0.00
6,217.92
0.00
18,000.00
0.00
0.00
0.00
5,167.80
0.00
0.00
10,017.00
1,587.70
-9.20
1,666.14
2,234.00
1,015.20
0.00
0.00
27.26
0.00
3,245.80
0.00
0.00
0.00
1,301.00
0.00
0.00
2,488.20
2,406.35
0.00
0.00
0.00
1,209.20
0.00
1,046.90
0.00
0.00
0.00
693.80
446.61
0.00
0.00
1,594.00
1,567.16
0.00
0.00
0.00
0.00
0.00
0.00
874.29
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
416,403.65
415,968.03
-62.40
0.00
0.00
-273.40
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
1,025.72
0.00
52.98
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-16.25
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-166.40
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00
1,748.26
-211.49
0.00
0.00
2,451,103.82
2,450,862.95
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
304.80
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

$806.35
$1,376.25
$3,781.20
$1,540.43
$1,748.26
-$211.49
$618.34
$22,753.42
$5,188,233.84
$4,603,536.45
$81,757.15
$46,510.00
$43,875.59
$41,591.10
$34,847.14
$32,221.61
$31,589.48
$25,527.73
$18,000.00
$15,165.60
$13,866.40
$12,137.20
$11,660.90
$10,648.88
$10,130.72
$10,017.00
$7,018.75
$6,371.19
$6,327.19
$5,968.60
$4,876.30
$4,460.00
$3,830.00
$3,646.46
$3,363.40
$3,245.80
$3,208.10
$2,988.00
$2,915.10
$2,880.90
$2,650.00
$2,500.00
$2,488.20
$2,406.35
$2,348.06
$2,347.64
$2,330.39
$2,323.30
$2,273.80
$2,197.15
$2,153.10
$2,121.60
$1,991.14
$1,808.47
$1,745.41
$1,743.01
$1,680.00
$1,594.00
$1,567.16
$1,428.97
$1,427.20
$1,418.00
$1,403.40
$1,393.10
$1,388.70
$1,368.82
$1,361.20
$1,343.00
$1,327.60
$1,323.55
$1,319.17
$1,308.44
$1,244.90
$1,205.20
$1,111.30




USFARMEO001 - FARMERSTOWN SHOE & GIFT SHOP LLC
USOVERTO003 - Over The Rainbow Toys
USCASCAO003 - Cascade School Supplies
USWONDEO002 - Wonder Works

USRAFFA001 - Raff and Friends, Inc.
USLEARNO0145 - Learning Tree Oklahoma
USGOPHE001 - GOPHER SPORT

USOPTAY001 - O.P. Taylor's

USTERRAO002 - Terra Toys

USACEHAO012 - Ace Hardware/ Ben Franklin
USGAMESO025 - Gamescape

USMOONEO001 - Mooney's - Ben Franklin's
USFLATRO01 - Flat River Group, LLC.

USARONBO001 - Aron B. inc. / BEST DEALS
USLITTLO49 - Little Village Toy & Book Shop
USKIPST001 - Kips Toyland

USCITYHO001 - CITY HILL COMPANY (GUAM) LTD
USCHARAO001 - Character Development, Inc.
USMCGUCO001 - McGuckin Hardware

USLEARNO32 - Learning Express Chattanooga / BIG
USLEARNO39 - Learning Express Crestview / KDK Le
USSMARTO008 - Smart Kids Toy Company / SKC
USYODERO001 - Yoder's Hardware

USLEARNO95 - Learning Express San Antonio
USLEARN361 - LEARNING EXPRESS CHICO
USGADGE001 - Gadget & Game Depot
USTOYSEO003 - Toys Etc. Washington

USLEARNO59 - Learning Express Houston
USLEARNO76 - Learning Express Mt. Lebanon
USCHILDO014 - Children's Discovery Museum
USLEARNO090 - Learning Express Richboro
USLEARN410 - Learning Express Houston - #480
USANOMI005 - ANOMIA PRESS

USLEARNO72 - Learning Express Metairie #237
USLEARNO092 - Learning Express Roseville
USLEARNO40 - Learning Express Cypress 285
USTOMLI001 - Tomlinson Sales Company
USTWOKI001 - Two Kids and a Dog

USPUZZL008 - Puzzles

USWEAVEO002 - Weavers Store

USSTRANO001 - Strand Books

USLEARN465 - MAKE BELIEVE TOYS / LE WESTLAKE
USLAKEOO001 - LAKE OSWEGO ACE HARDWARE
USSHADY002 - Shadyside Variety Store
USETAHAO001 - ETA Hand 2 Mind

USEVEREO007 - Everest replacement parts
USGLOBALO001 - GLOBAL LINK MD LLC
USESELE001 - eSelection LLC

USJOHNS010 - JOHNSONS HARDWARE & FURNITURE CO
USLEARNO78 - Learning Express Needham
USLEARNO046 - Learning Express Exton
USLEARNO97 - Learning Express San Ramon
USLEARNO30 - Learning Express Cary / Educational
USKINDAO001 - Kinda Krazy Kids & Kompany
USIMARTO001 - iMart Inc - Barbados

USLEARNO038 - LEARNING EXPRESS COUNTRYSIDE
USFROGGO001 - Froggie's 5 & 10

USLEARNO0120 - Learning Express Westborough 258 /
USMALIMO001 - M&A Limited

USLEARNO019 - Learning Express Bedford
USCROSS100 - Crossroads Tabletop Tavern
USTARGEO002 - Target USA

USFAVEY001 - Favey, Inc.

1,104.90
0.00
0.00
1,090.00
0.00
0.00
1,066.00
1,058.34
1,058.30
0.00
0.00
0.00
1,038.00
0.00
0.00
1,023.90
1,016.90
0.00
0.00
868.32
858.78
0.00
745.11
742.37
0.00
174.36
0.00
692.80
688.03
0.00
609.63
593.62
0.00
548.19
0.00
524.97
0.00
488.58
0.00
0.00
0.00
419.98
0.00
0.00
173.60
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-70.00
0.00
0.00
0.00
0.00
0.00
0.00

1,092.20

AP/AR - Balance / Everest - (By due date and invoice date) - AP sub-ledger - Jessica
Filter : ((Document Number <> NPO00001) OR (Document Number IS NULL )) AND ((Company = EVERE))

0.00
0.00
1,097.60
0.00
0.00
1,078.00
0.00
0.00
0.00
1,048.75
0.00
1,039.75
0.00
1,037.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
153.31
701.88
0.00
0.00
679.76
0.00
0.00
567.60
0.00
0.00
0.00
509.51
0.00
480.14
453.69
446.67
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-35.00
0.00
0.00
0.00
1,017.88
0.00
0.00
0.00
0.00
0.00
0.00

0.00
1,099.44
0.00
0.00
1,082.00
0.00
0.00
0.00
0.00
0.00
1,046.80
0.00
0.00
0.00
1,033.00
0.00
0.00
0.00
914.84
0.00
0.00
0.00
0.00
0.00
0.00
385.23
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-4.56
0.00
0.00
0.00
0.00
0.00
0.00
-89.97
0.00
0.00
0.00
0.00
0.00
0.00
-448.87
0.00
-10,303.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
970.85
0.00
0.00
0.00
786.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
303.81
185.85
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-34.00
0.00
46.30
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-2,383.44
0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
720.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
540.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
-12.94
-13.91
-16.45
-30.72
0.00
0.00
0.00
-60.60
0.00
-1,090.17
-90.00
-91.60
-206.34
0.00
372.00
-83.20

$1,104.90
$1,099.44
$1,097.60
$1,090.00
$1,082.00
$1,078.00
$1,066.00
$1,058.34
$1,058.30
$1,048.75
$1,046.80
$1,039.75
$1,038.00
$1,037.00
$1,033.00
$1,023.90
$1,016.90
$970.85
$914.84
$868.32
$858.78
$786.00
$745.11
$742.37
$720.00
$712.90
$701.88
$692.80
$688.03
$679.76
$609.63
$593.62
$567.60
$548.19
$540.00
$524.97
$509.51
$488.58
$480.14
$453.69
$446.67
$419.98
$303.81
$185.85
$173.60
$0.00
-$4.56
-$12.94
-$13.91
-$16.45
-$30.72
-$34.00
-$35.00
-$43.67
-$60.60
-$70.00
-$72.29
-$90.00
-$91.60
-$206.34
-$448.87
-$2,011.44
-$9,294.00

2025-09-02 10:25:52 AM




This is Exhibit “B” of
The Affidavit of Neil Taylor
Sworn before me this 19" day of June, 2026

DocuSigned by:
| MA‘[’IuA Ll’a’
7CES576F4AA3DACA...

A Commissioner, etc.
Matilda Lici



AIRD BERLIS

lan Aversa
Direct: 416.865.3082
Email: iaversa@airdberlis.com

June 19, 2026

BY EMAIL (harvey@chaitons.com)

Chaitons LLP
5000 Yonge Street, 10" Floor
Toronto, ON M2N 7E9

Attention: Harvey Chaiton

Dear Mr. Chaiton:

Re: In the Matter of a Plan of Compromise or Arrangement of Toys “R” Us (Canada)
Ltd. / Toys “R” Us (Canada) Ltee (the “Applicant”)
Court File No. CL-26-00000042-0000

We are the lawyers for the Applicant in connection with the referenced proceedings under the
Companies’ Creditors Arrangement Act (the “CCAA”).

We acknowledge receipt of your letter of June 17, 2026.

We understand that msi Spergel inc. (“Spergel”), in its capacity as Court-appointed receiver and
trustee in bankruptcy of 1322297 Ontario Inc o/a Everest (“Everest”) opposes the approval of the
262 Transaction pursuant to the 262 Agreement on the basis that the 262 Transaction will release
or compromise potential claims that Spergel may have against the directors and officers of the
Applicant or other persons.

The Applicant disputes that characterization. To the extent any such claims exist, they remain
claims of the persons or estates that legally own them and may only be advanced by the
appropriate claimant, against the appropriate respondent, on proper evidence and notice. The
262 Agreement does not transfer claims or causes of action owned by Everest or Spergel in its
capacity as receiver and bankruptcy trustee. The Applicant can only convey property and claims
that it owns.

Spergel has not identified any claim or cause of action owned or purported to be owned by the
Applicant that, in fact, properly belongs to Everest or Spergel. Your letter does not explain how
any claim owned by Everest or Spergel could be transferred by the Applicant to the purchaser
under the 262 Agreement. The language in the 262 Agreement concerning claims is limited to
claims of the Applicant, as vendor.

To the extent that Spergel is referring to potential statutory remedies under sections 95 or 96 of
the Bankruptcy and Insolvency Act (the “BIA”), those remedies are not property of the Applicant
capable of sale under the 262 Agreement. They are statutory remedies available to a trustee in
bankruptcy if the statutory requirements are met.

Aird & Berlis LLP Brookfield Place, 181 Bay Street, Suite 1800, Toronto, Canada M5J 279 416.863.1500 416.863.1515 | airdberlis.com
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As Justice Dietrich held last year in Trindent Consulting International Inc. et al.," following Justice
Morawetz’s (as he then was) decision in Tucker v. Aero Inventory (UK) Ltd.:?

41. Under the BIA, a trustee's ability to pursue assets from third parties as
preferences or transfers at undervalue under ss. 95 and 96 are not assets of the
debtor or the bankrupt estate. Rather, these are statutory remedies available to a
trustee under Canadian law: see Tucker v Aero Inventory (UK) Ltd 2011 ONSC
4223, [Aero Inventory], at paras 137-138. The statutory remedy is not the debtor's
property and will only come into existence when (and if) a bankruptcy order is made
against Trindent. Accordingly, it cannot amount to property of the estate as
referenced by Ms. Jarvis' opinion. [emphasis added]

Justice Morawetz in Tucker v. Aero Inventory (UK) Ltd. provided a detailed explanation of the law:

137. Section 95 of the BIA makes it clear that a transaction that is declared to be
a preference is void as against the trustee. This, in my view, makes it clear that it is
the trustee that has the cause of action to declare a preference to be void. But, as
stated in Fresjac Pty. Ltd. (In Lg.), supra, the issue of who possesses the right to
bring a preference action does not necessarily determine entitlement to proceeds.

138. The s. 95 cause of action remedy is designed to ensure that there is pari
pasu treatment as between unsecured creditors. The recipient of a preferential
transfer is not entitled to keep the preferential proceeds if the elements of s. 95 are
proven. The subject of the preference is returned to the estate but subject to the
rights of secured creditors. In the words of Lee Eng Beng at [95] above, "...if a
secured creditor has the right to recover the assets transferred away in breach of
his security rights and the liquidator or trustee in bankruptcy recovers the assets
pursuant to the statutory provisions, any recovery by the latter must be held for the
benefit of the former in so far as they would have been recoverable by the secured
creditor." [emphasis added]

Accordingly, the proposed sale transactions will not preclude any stakeholders’ rights with respect
to any potential claims for alleged preferences and/or transfers at undervalue.

Any rights or remedies that Spergel may have in its capacity as receiver or trustee in bankruptcy
of Everest are not assets of the Applicant and are not being sold, transferred, released or
compromised by the 262 Agreement.

" Trindent Consulting International Inc. et al., 2025 ONSC 3353.
2 Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223.

AIRD BERLIS
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The Applicant intends to proceed with its motion on June 22, 2026, and reserves all rights.
Yours truly,

AIRD & BERLIS LLP

(

/]
lan Aversa

Pt

Encls. Trindent Consulting International Inc. et al., 2025 ONSC 3353.
Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223.

cC. Lee Nicholson, Stikeman Elliott LLP, Counsel for the Monitor
Josh Nevsky, Alvarez & Marsal Canada Inc., Court-appointed Monitor
Graham Phoenix, Loopstra Nixon LLP, Counsel to 2625229 Ontario Inc. and
1001485743 Ontario Inc.

69040623.2

AIRD BERLIS
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IN THE MATTER OF THE BANKRUPTCY OF TRINDENT
CONSULTING MANAGAEMENT INTERNATIONAL INC. OF
THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

J. Dietrich J.

Heard: May 29, 2025
Judgment: June 5, 2025
Docket: BK-23-00208635-OT31

Counsel: Maya Poliak, Laura Culleton, for Trindent Consulting Management International Inc.
Steven Weisz, Robert Sottile, Dilina Lallani, for Bioventus, LLC

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
I1T Applications for bankruptcy orders
I11.5 Practice and procedure on application
Headnote
Bankruptcy and insolvency --- Applications for bankruptcy orders — Practice and procedure on application
United States District Court ruled debtor breached services agreement with creditor and was liable for damages — Debtor made
no payments in satisfaction of US judgment — Creditor obtained judgment recognizing and enforcing US judgment in Ontario
and no payment was made on Ontario judgment — Creditor filed application for bankruptcy order against debtor — Debtor filed
voluntary petition under Chapter 7 of U.S. Bankruptcy Code before application for bankruptcy order was scheduled to be heard
— Creditor did not file claim in Chapter 7 filing — Trustee filed final account and certified that estate was fully administered
— Debtor remained undischarged bankrupt — Debtor brought motion to dismiss application for bankruptcy order — Motion
dismissed — Debtor did not show bankruptcy application should be dismissed on basis that bankruptcy would serve no purpose
— There appeared to be no conflict between Chapter 7 filing, which was closed, and Canadian proceeding contemplated by
bankruptcy application should it be granted — Simply because creditor did not explain why it saw Canadian statutory provisions
as more desirable than those in Chapter 7 filing did not prove improper purpose.
Table of Authorities
Cases considered by J. Dietrich J.:
Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustee of) (2001), 2001 SCC 90, 2001 CarswellNat 2816, 2001
CarswellNat 2817, 30 C.B.R. (4th) 6, 207 D.L.R. (4th) 577, 280 N.R. 1, [2001] 3 S.C.R. 907, 2001 CSC 90 (S.C.C.) —
considered
Lai, Re (2005), 2005 CarswellOnt 1998, 75 O.R. (3d) 451, 12 C.B.R. (5th) 245 (Ont. S.C.J.) — considered
Medcap Real Estate Holdings Inc. (Re) (2022),2022 ONCA 318, 2022 CarswellOnt 5605, 468 D.L.R. (4th) 253,99 C.B.R.
(6th) 37 (Ont. C.A.) — considered
Tucker v. Aero Inventory (UK) Ltd. (2011), 2011 ONSC 4223,2011 CarswellOnt 8476, 80 C.B.R. (5th) 1, (sub nom. Tucker
(Re)) 338 D.L.R. (4th) 577 (Ont. S.C.J. [Commercial List]) — referred to
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Statutes considered:
Bankruptcy Code, 11 U.S.C.
Generally — referred to

Chapter 7 — referred to
s. 362 — referred to

s. 541 — referred to
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Pt. XIII — considered
s. 43(1) — referred to

s. 43(7) — pursuant to
s. 95 — referred to

s. 96 — referred to
Proceeding
Motion/Application to Dismiss.

MOTION by debtor to dismiss application for bankruptcy order.
J. Dietrich J.:

REASONS FOR DECISION

Introduction

1 Trindent Consulting Management International Inc. ("Trindent") seeks an order pursuant to s. 43(7) of the Bankruptcy
and Insolvency Act R.S.C., 1985, c. B-3 (the "BIA") dismissing the application for a bankruptcy application order commenced
against Trindent by Bioventus, LLC ("Bioventus").

2 For the reasons set out below, the Trindent's motion is dismissed.

Background

Procedural Background

3 This motion was commenced following an endorsement of Justice Penny dated August 28, 2024, which stated:
[1] Bioventus seeks to schedule a bankruptcy hearing which is opposed by the debtor, Trindent.

[2] Trindent is a Wyoming corporation. It filed a voluntary petition under Chapter 7 of the U.S. Bankruptcy Code in
Wyoming. I am advised that in January 2024, the Trustee filed a final account and certified that the estate had been fully
administered. Trindent remains an undischarged bankrupt.

[3] In these circumstances, Trindent raises a serious jurisdictional question as to how Bioventus, which had notice of the
U.S. bankruptcy proceeding and attended a meeting of creditors in that proceeding, can commence a bankruptcy application
against an undischarged bankrupt in Toronto.

WESTLAW CAMNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2
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[4] T agree that this issue must be addressed as a threshold issue. Accordingly, Trindent shall bring a motion in this
proceeding to determine the threshold question of jurisdiction and whether another bankruptcy proceeding against Trindent
should be allowed. ...

4 In Trindent's notice of motion dated September 11, 2024, it stated that the issue on this motion was whether the Canadian
Court has the jurisdiction to make a bankruptcy order in respect of an undischarged bankrupt.

5 However, at the hearing of the motion, Trindent narrowed its position, admitting that the Court had jurisdiction to make a
bankruptcy order, if the factors set out in s. 43(1) of the BIA were established, despite Trindent being an undischarged bankrupt
under Chapter 7 of the U.S. Bankruptcy Code: see Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of) 2001 SCC
90, [Holt Cargo] at para 79.

6  Rather, Trindent's position on this motion is that even if the factors set out s. 43(1) of the BIA are established (which is
to be addressed at a separate hearing) then it would not be appropriate for a bankruptcy order to be made in the circumstances
and the Court should dismiss Bioventus' application under s. 43(7) of the BIA.

7 The majority of facts set out below were contained in an agreed statement of facts submitted by the parties for use on
this motion.

The Parties & the Debt

8  Trindent is a corporation organized under the law of the State of Wyoming. Trindent is also registered in the Province of
Ontario as an extra provincial corporation. An Ontario Profile Report and Trindent's Wyoming corporate profile list Trindent's
principal business address as Toronto, Ontario.

9  The sole director and officer of Trindent is Adrian Travis. Mr. Travis resides in Toronto, Ontario.
10 Trindent was incorporated in October of 2011 and carried on business as a management consulting firm.

11 During its operations, Trindent serviced over seventeen customers, including Bioventus and its sister company. These
customers were all located in the United States and services were provided in the United States.

12 On September 27, 2018, Bioventus commenced litigation against Trindent alleging that Trindent breached a services
agreement entered into between the two parties (the "Services Agreement"), under which Trindent agreed to provide consulting
services to Bioventus.

13 On October 20, 2020, the United States District Court for the Middle District of North Carolina (the "NC Court") issued a
ruling finding that Trindent breached the Services Agreement and was liable to Bioventus for damages in the principal amount of
USD $736,544. On December 23, 2020, the NC Court entered a corresponding judgment in favor of Bioventus against Trindent
(the "US Judgment"). The US Judgment was affirmed on appeal.

Post Judgment Events

14 Trindent did not make payments in satisfaction of the US Judgment. Accordingly, Bioventus conducted post-judgment
discovery of Trindent.

15  This discovery revealed that Trindent's bank accounts were located in Ontario and a substantial portion of the revenues
earned by Trindent in 2020, 2021 and 2022 were transferred to a related Canadian company, referred to in Trindent's material
as Trindent Consulting International Inc. ("TCII"), as payment of "management fees". Mr. Travis is also a director of TCII.

16 On September 12, 2022, Bioventus filed an application in the Ontario Superior Court of Justice seeking an Order
recognizing and enforcing the US Judgment in Ontario. Trindent retained counsel who appeared on that application. Bioventus
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obtained a Judgment dated April 2, 2023, recognizing and enforcing the US Judgment in Ontario (the "Ontario Judgment").
No payment has been made on the Ontario Judgment.

Canadian Bankruptcy Proceedings
17  OnJuly 31, 2023, Bioventus filed an application for a bankruptcy order against Trindent pursuant to the BIA.

18 Bioventus states that it commenced the bankruptcy application in Ontario given Trindent's connection to Ontario, including,
Trindent's principal place of business is listed as Ontario, Trindent's sole director and officer is in Ontario and Trindent's only
bank accounts are located in Ontario. Further, Bioventus states that it sought a bankruptcy order against Trindent in Ontario to
investigate and potentially seek recourse in connection with alleged preferences and alleged transfers at undervalue. Bioventus
has concerns that Trindent committed a preference or transfer at undervalue to avoid paying the US Judgment. Specifically,
Bioventus intends to assert that Trindent's financial statements disclose that Trindent's debts of significant size, aside from the
US Judgment, were all "due to related parties", that millions of dollars of deductions were made on its tax returns for what
are described as "management fees", and that Trindent's financial statements also reflect that millions of dollars were paid by
Trindent to a related party as "management fees" in the years 2019 and 2022.

19  The application for a bankruptcy order was originally scheduled to be heard in writing on October 25, 2023. Trindent did
not file a notice of dispute or otherwise indicate that it intended to oppose the application.

20  However, on October 17, 2023, Trindent filed a voluntary petition under Chapter 7 of the United States Bankruptcy Code
in the state of Wyoming (the "Chapter 7 Filing").

21 On October 24, 2023, Bioventus filed a request for an adjournment of its application for bankruptcy order scheduled on
October 25, 2023. The application was adjourned by endorsement dated December 5, 2023.

The Chapter 7 Proceedings
22 David J. Warner was named as insolvency Trustee in the Chapter 7 Filing.

23 The Chapter 7 Filing lists Trindent's creditors who are located in the United States. Aside from Bioventus, the only
creditors are U.S. taxing authorities.

24 Mr. Warner, as Trustee in the Chapter 7 proceedings, conducted an examination of Mr. Travis on November 21, 2023.
Joel Nessett, a lawyer from Cozen O'Connor LLP, counsel to Bioventus attended at the examination conducted by Mr. Warner.

25 Bioventus did not object to the Chapter 7 Filing or seek to set it aside. Bioventus did not file a claim in the Chapter 7 Filing.

26 On January 3, 2024, Mr. Warner filed a Final Account and certified that the estate had been fully administered in the
Chapter 7 proceeding.

Rescheduling the Canadian Bankruptcy Proceeding

27 In February of 2024, Bioventus sought to reschedule the previously adjourned hearing date for its application for
bankruptcy order.

28  On April 11, 2024. Trindent delivered a notice of dispute. This led to the Case Conference before Justice Penny noted
above and this motion was commenced by Trindent.

29  Trindent did not provide the Chapter 7 Trustee with notice of this motion.
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Issue

30  The only issue to be determined on this motion is whether the bankruptcy application commenced by Bioventus against
Trindent should be dismissed pursuant to s. 43(7) of the BIA.

Analysis
31  Section 43 of the BIA provides:
Bankruptcy application

43 (1) Subject to this section, one or more creditors may file in court an application for a bankruptcy order against a debtor
if it is alleged in the application that

(a) the debt or debts owing to the applicant creditor or creditors amount to one thousand dollars; and

(b) the debtor has committed an act of bankruptcy within the six months preceding the filing of the application.

Dismissal of application

(7) If the court is not satisfied with the proof of the facts alleged in the application or of the service of the application,
or is satisfied by the debtor that the debtor is able to pay their debts, or that for other sufficient cause no order ought to
be made, it shall dismiss the application.

32 As noted above, the motion is framed as a threshold motion. Although, there remains a dispute about whether the
requirements of s. 43(1) of the BIA have been satisfied, Trindent argues that even if those requirements are proven, the
bankruptcy application should be dismissed 'for other sufficient cause' under s. 43(7) of the BIA.

33 The Court's decision to dismiss an application under s.43(7) of the BIA is discretionary: see Medcap Real Estate Holdings
Inc. (Re),2022 ONCA 318 [Medcap] at par 10.

34 Where a creditor has an ulterior motive for bringing an application for a bankruptcy order, this can be "sufficient cause"
within the meaning of s. 43(7) of the BIA see Medcap at para 18.

35  Further, where no purpose would be served by a bankruptcy, this may also amount to "sufficient cause" within the meaning
of 5.43(7) of the BIA, however, "a debtor who has (a) committed an act of bankruptcy consisting of not paying debts as they
generally come due, and (b) failed to lead evidence to satisfy the court that it has the ability to pay its creditors bears a very
heavy onus to show that a bankruptcy would nonetheless serve no purpose" see Medcap at para 23.

36  Trindent submits that (i) that there is no purpose to the Canadian bankruptcy application because the Chapter 7 Trustee,
despite its discharge, remains 'vested' of all property of Trindent whether domestic or foreign; and (ii) Bioventus has brought
the bankruptcy application for an improper purpose.

No Purpose

37  Trindent submits that even if Bioventus were successful in the Canadian bankruptcy application, there is nothing to be
gained through that proceeding because the claim for the alleged preferences or transfers at undervalue would not be available
to a Canadian bankruptcy trustee.

38  Trindent relies on an expert opinion of Annette Jarvis, a partner at Greenberg Traugig, LLP for the proposition that what
Ms. Jarvis refers to as the '"Transfers' and '"Transfers Actions' vested exclusively in the Chapter 7 Trustee and that despite the
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Chapter 7 Trustee's discharge, they remain vested in the Chapter 7 Trustee as they were not abandoned. Further, Trindent argues
that the automatic stay of proceedings under the U.S. Bankruptcy Code continues to apply to the Transfers and the Transfer
Actions cannot be perused outside of the Chapter 7 Filing.

39  The opinion of Ms. Jarvis dated January 14, 2025, refers to the Transfers as a series of transfers being 'management fees'
paid by Trident between 2019 and 2022 as potential 'preference' or 'undervalued' transfers. Ms. Jarvis also opines that on the
filing of a voluntary bankruptcy case, a "bankruptcy estate" is created as provided for in 11 U.S.C. §541 and an 'automatic stay"
goes into effect pursuant to 11 U.S.C. §362 which protects property of the bankruptcy estate. Further, Ms. Jarvis opines that
"property of the estate" is very broadly defined in 11 U.S.C. §541 and subject to narrow exceptions that are not relevant for the
current case, includes "all legal or equitable interest of the debtor in property as of the commencement of the case" (emphasis
added).

40  Ms. Jarvis then goes on to opine that upon the filing of a bankruptcy petition, the right to avoid pre-bankruptcy transfers
under non-bankruptcy law becomes property of the bankruptcy estate and vests in the Chapter 7 Trustee exclusively.

41  What does not appear to be addressed by Ms. Jarvis' opinion or any of the U.S. case law referenced by her is the situation
at play in this case. Bioventus has been clear that it seeks to pursue the Canadian bankruptcy application to investigate the
transfers of funds by Trindent to a related party under ss. 95 and 96 of the BIA. Under the BIA, a trustee's ability to pursue
assets from third parties as preferences or transfers at undervalue under ss. 95 and 96 are not assets of the debtor or the bankrupt
estate. Rather, these are statutory remedies available to a trustee under Canadian law: see Tucker v Aero Inventory (UK) Ltd
2011 ONSC 4223, [Aero Inventory], at paras 137-138. The statutory remedy is not the debtor's property and will only come
into existence when (and if) a bankruptcy order is made against Trindent. Accordingly, it cannot amount to property of the
estate as referenced by Ms. Jarvis' opinion.

42 Ms. Jarvis also opines that to the extent avoidance or recovery actions existed under Canadian law against Trindent, the
Chapter 7 Trustee could have petitioned the Canadian Court for recognition of the Chapter 7 Filing. Trindent goes on to argue
that this means the Chapter 7 Trustee is exclusively empowered to do so and therefore in these circumstances, Bioventus should
not be permitted to proceed with the Canadian bankruptcy application.

43 I do not accept Trindent's argument. As the Supreme Court of Canada in Holt Cargo stated:

79 Further, Canadian law has always recognized that initiation of foreign bankruptcy proceedings does not prevent
concurrent insolvency proceedings in Canada: see Castel, supra, at p. 565; Allen v. Hanson (1890), 1890 CanLII 44 (SCC),
18 S.C.R. 667; Re Breakwater Co. (1914), 33 O.L.R. 65 (H.C.), and Re E. H. Clarke & Co., 1923 CanLII 467 (ON SC),
[1923] 1 D.L.R. 716 (Ont. S.C.). The existence of two sets of proceedings obviously raises the spectre of conflicting
decisions or approaches, although as noted in 1890 by Ritchie C.J. of this Court in Allen, supra, at p. 674, it is "the duty of
the courts of both countries to see no conflict should arise". Conflict avoidance can take many forms, including dismissing

or staying Canadian proceedings. Section 43(7) of the Bankruptcy and Insolvency Act permits the court to dismiss a petition
if it has "sufficient cause". This requirement may be satisfied if the debtor has been declared bankrupt elsewhere. In fact,
the courts have stayed liquidation proceedings where bankruptcy proceedings are on foot in a foreign jurisdiction: Re
Stewart & Matthews, Ltd. and The Winding-Up Act (1916), 1916 CanLIl 729 (MB KB), 10 W.W.R. 154 (Man. K.B.).
Similarly, in an appropriate case, the Federal Court can avoid conflict by staying its proceedings pursuant to s. 50 of the
Federal Court Act.(emphasis added)

44 Although it may be appropriate to stay Canadian insolvency proceedings in favour of ongoing foreign proceedings, it
does not follow that if a foreign bankruptcy proceeding is initiated, the terms of foreign insolvency law dictate who may bring
(or who may not bring) a bankruptcy application under Canadian law.

45  The approach suggested by Trindent is also at odds with Part XIII (Cross Border Insolvencies) of the BIA. Part XIII of
the BIA provides mechanisms for dealing with cross-border insolvencies to promote cooperation between this Court and courts
in foreign jurisdictions. No application for recognition of the Chapter 7 Filing as a foreign proceeding has been made. Under
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Part XIII of the BIA, if a such a recognition application is made and granted, a stay of the Canadian bankruptcy application
may be ordered in certain circumstances and must be ordered if the center of main interests (COMI) of Trindent is found to
be in the United States. Bioventus has made submissions that Trindent's COMI is not in the United States, but this is not an
issue which is before me.

46  The Chapter 7 Trustee did not make any attempt to avail itself of the procedures required by Part XIII of the BIA to impose
a stay. It would be contrary to the purpose of Part XIII of the BIA to find, as Trindent submits, that absent any such recognition
proceeding, Bioventus is stayed from moving forward with its previously commenced Canadian bankruptcy application.

47 Trindent's arguments in this regard are, in large part, expressed as concerns with the Chapter 7 Filing and the role of
the Chapter 7 Trustee. The Chapter 7 Trustee, however, is not the party making these submissions. Trindent, who by its own
admission is an undischarged bankrupt in the Chapter 7 Filing, did not provide the Chapter 7 Trustee with notice of this motion.

48 I am mindful of the Supreme Court of Canada's caution that conflict between insolvency proceedings should be avoided,
however, there does not appear to be, at this point in time, any conflict between the Chapter 7 Filing, which has been closed,
and the Canadian proceeding contemplated by the bankruptcy application should it be granted.

49  If funds are recovered in the Canadian bankruptcy application, then it may be that coordination is necessary at that time
to ensure no conflict between the two proceedings. In this respect, Bioventus has advised that the Chapter 7 Trustee, although
discharged, will be provided with notice of the hearing of the bankruptcy application.

50 Accordingly, I am not persuaded that Trindent has met the high onus required to satisfy the Court that a bankruptcy
application should be dismissed under s.43(7) on the basis that the bankruptcy would serve no purpose.

Improper Purpose

51 Trindent also argues that the Bioventus has not provided evidence as to why it could not pursue the Transfers in the
Chapter 7 Filing and why a Bankruptcy filing under the BIA would be more advantageous. Accordingly, Trindent says that
Bioventus must have an improper purpose in bringing the Canadian bankruptcy application.

52 Courts have held that a bankruptcy application is filed for improper purpose where, for example, an application was
filed to eliminate a business competitor or obtain a business advantage: see: Lloyd W. Houlden, Geoffrey B. Morawetz, Janis
P. Sarra, "Bankruptcy and Insolvency Law of Canada, 4th Edition" at § 3:58.

53 Assetout in Lai (Bankruptcy), Re 2005 CanLII 17915(ONSC) at para 18, in determining if a proceeding in bankruptcy
is being brought for an improper purpose or is an abuse of process, the Court should consider whether the relief sought in the
proceeding is consistent with the purpose and intent of bankruptcy legislation which is to provide for the orderly distribution of
the assets of the bankrupt among the bankrupt's creditors for the general benefit of such creditors and to provide an opportunity
for the granting of a fresh start and rehabilitation for the bankrupt.

54 Here, given the corporate nature of the proposed bankrupt — a fresh start per se is not relevant. Trindent also submits that
respect should be given to the principal of finality for the director of Trindent, Mr. Travis. Trindent submits Mr. Travis complied
with his duties in the Chapter 7 Filing should not be required to again submit to examinations and other investigations. In this
respect, the Court should keep in mind that the protection of creditors is central to insolvency legislation. See Medcap at para
24. Inconvenience to a representative of the debtor, does not outweigh the protection of creditors.

55  If assets are recovered in Canadian bankruptcy proceedings, they will, subject to the provisions of the BIA, be available
to all creditors with proven claims.

56  Trindent argues that it is already subject to the Chapter 7 Filing and Bioventus could have pursued reviewable transaction
remedies with respect to the payment of management fees to Trindent's related corporation in that forum and has provided no
reason why it did not.
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57 Rather, the evidence is that Bioventus commenced the Canadian bankruptcy application prior to Trindent's voluntary
Chapter 7 Filing in order to investigate potential reviewable transactions with respect to the payment of management fees to
the related Canadian company. Bioventus did not file a claim in the Chapter 7 Filing, the Chapter 7 Filing closed three months
after it was commenced. There is no evidence that the Chapter 7 Filing changed Bioventus' intention.

58 Although Bioventus could have participated in the Chapter 7 Proceedings, I am not persuaded that is a determinative factor.
It may be that Bioventus wishes to pursue the Canadian Bankruptcy application as the related company, who is the purported
recipient of the 'management fees' in question is a Canadian company. Simply because Bioventus has not explained why it sees
the Canadian statutory provisions as more desirable than those at issue in the Chapter 7 Filing does not amount to proof of an
improper purpose sufficient to satisfy Trindent's heavy onus under s. 43(7) of the BIA.

Disposition
59  For the reasons set out above, Trindent's motion is dismissed.

60  Costs are deferred to be determined in connection with the hearing of the bankruptcy application.
Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Fresjac Pty. Ltd. v. Michael Mount PPB (1995), [1995] SASC 5378, 65 S.A.S.R. 334 (South Australia S.C.) — considered
Giffen, Re (1998), 45 B.C.L.R. (3d) 1, 1998 CarswellIBC 147, 1998 CarswellBC 148, [1998] 1 S.C.R. 91, (sub nom. Giffen
(Bankrupt), Re) 101 B.C.A.C. 161, (sub nom. Giffen (Bankrupt), Re) 164 W.A.C. 161, 155 D.L.R. (4th) 332, 222 N.R. 29,
1 C.B.R. (4th) 115,1998] 7 W.W.R. 1, 13 P.P.S.A.C. (2d) 255 (S.C.C.) — referred to

Homburg v. S-Marque Inc. (1999), 1999 CarswelINS 73, (sub nom. S-Marque Inc. v. Homburg Industries Ltd.) 176 N.S.R.
(2d) 218, (sub nom. S-Marque Inc. v. Homburg Industries Ltd.) 538 A.P.R. 218 (N.S. C.A.) — referred to

Hudson v. Benallack (1975),[1975]6 W.W.R. 109, 7N.R. 119,59 D.L.R. (3d) 1, 1975 CarswellAlta 157, 1975 CarswellAlta
139,[1976] 2 S.C.R. 168, 21 C.B.R. (N.S.) 111 (S.C.C.) — considered

Innovation Credit Union v. Bank of Montreal (2010), 500 W.A.C. 1, (sub nom. Bank of Montreal v. Innovation Credit
Union) [2010] 3 S.C.R. 3, 362 Sask. R. 1, 2010 SCC 47, 2010 CarswellSask 723, 2010 CarswellSask 724, 72 C.B.R. (5th)
23,407 N.R. 294, 325 D.L.R. (4th) 605, 17 P.P.S.A.C. (3d) 1, [2011] 2 W.W.R. 581 (S.C.C.) — considered

Johnson v. Smiley (1853), 51 E.R. 1019, 17 Beav. 223 (Eng. Ch.) — referred to

Lefebvre, Re (2004), (sub nom. Lefebvre (Bankrupt), Re) 326 N.R. 253 (Eng.), (sub nom. Lefebvre (Bankrupt), Re) 326
N.R. 353 (Fr.), 2004 SCC 63, 2004 CarswellQue 2831, 2004 CarswellQue 2832, (sub nom. Lefebvre (Trustee of), Re)
244 D.L.R. (4th) 513, (sub nom. Lefebvre (Trustee of), Re) [2004] 3 S.C.R. 326, 7 C.B.R. (5th) 243, 1 B.L.R. (4th) 19
(S.C.C.) — referred to

Mapleback Ex p. Caldecott, Re (1876), (1876-77) L.R. 4 Ch. D. 150 (Eng. C.A.) — referred to

Maybank Foods Inc., Re (1990), 72 O.R. (2d) 93, 78 C.B.R. (N.S.) 79, 1990 CarswellOnt 167 (Ont. S.C.) — considered
MC Bacon Ltd. (No.2), Re (1990), [1991] Ch. 127,[1990] 3 W.L.R. 646 (Eng. Ch. Div.) — followed

Mohawk Sports Equipment Ltd. (No. 2), Re (1972), 17 C.B.R. (N.S.) 115, 1972 CarswellOnt 72 (Ont. S.C.) — considered
N.A. Kratzmann Pty. Ltd. v. Tucker (No. 2) (1968), 123 C.L.R. 295 (Australia H.C.) — considered

N.W. Robbie & Co. v. Witney Warehouse Co. (1963),[1963]3 AIlE.R. 613,[1963] 1 W.L.R. 1324 (Eng. C.A.) — referred to
Oasis Merchandising Services Ltd., Re (1996), [1997] 2 W.L.R. 764, [1997] 1 All E.R. 1009, [1998] Ch. 170 (Eng. C.A.)
— considered

Pratchler Agro Services Inc. (Trustee of) v. Cargill Ltd. (1999), 11 C.B.R. (4th) 104, 1999 CarswellSask 295 (Sask. Q.B.)
— referred to

Ramgotra (Trustee of) v. North American Life Assurance Co. (1996), 1996 CarswellSask 212F, 1996 CarswellSask 418,
[1996] 3 W.W.R. 457,37 C.B.R. (3d) 141, 10 C.C.P.B. 113, 13 E.T.R. (2d) 1, [1996] 1 C.T.C. 356, (sub nom. Ramgotra
(Bankrupt), Re) 193 N.R. 186, (sub nom. Ramgotra (Bankrupt), Re) 141 Sask. R. 81, (sub nom. Ramgotra (Bankrupt), Re)
114 W.A.C. 81, (sub nom. Royal Bank v. North American Life Assurance Co.) 132 D.L.R. (4th) 193, (sub nom. Royal Bank
v. North American Life Assurance Co.) [1996] 1 S.C.R. 325, (sub nom. Royal Bank v. North American Life Assurance Co.)
96 D.T.C. 6157 (S.C.C.) — considered

Royal Bank v. Sparrow Electric Corp. (1997), 193 A.R. 321, 135 W.A.C. 321, [1997] 2 W.W.R. 457, 208 N.R. 161, 12
P.P.S.A.C. (2d) 68, 1997 CarswellAlta 112, 1997 CarswellAlta 113, 46 Alta. L.R. (3d) 87, (sub nom. R. v. Royal Bank) 97
D.T.C. 5089, 143 D.L.R. (4th) 385,44 C.B.R. (3d) 1,[1997] 1 S.C.R. 411 (S.C.C.) — considered

S-Marque Inc. v. Homburg Industries Ltd. (September 2, 1998), Doc. 113589, 113762, 116298 (N.S. S.C.) — considered
Shapland Inc., Re (1998), [2000] B.C.C. 106 (Eng. Ch. Div.) — considered

St. Anne-Nackawic Pulp Co. (Trustee of) v. Logistec Stevedoring (Atlantic) Inc. (2005), 9 B.L.R. (4th) 1, 2005 NBCA 55,
2005 CarswellNB 285, 2005 CarswellNB 286, 255 D.L.R. (4th) 137, (sub nom. St. Anne-Nackawic Pulp Co. (Bankrupt),
Re) 286 N.B.R. (2d) 95, (sub nom. St. Anne-Nackawic Pulp Co. (Bankrupt), Re) 748 A.P.R. 95, 13 C.B.R. (5th) 125 (N.B.
C.A.) — considered

Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (4.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.), (sub nom.
Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Ltd., Re) 503 W.A.C.
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Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223, 2011 CarswellOnt 8476
2011 ONSC 4223, 2011 CarswellOnt 8476, [2011] O.J. No. 3816, 206 A.C.W.S. (3d) 466, 338 D.L.R. (4th) 577...

1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC
3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R. (5th) 170, [2011] 2 W.W.R.
383 (S.C.C.) — followed
Tolcher v. National Australia Bank Ltd. (2003), [2003] NSWSC 207, 44 A.C.S.R. 727 (New South Wales S.C.) —
considered
Tucker v. Aero Inventory (UK) Ltd. (2010), 2010 CarswellOnt 1094, 2010 ONSC 1196, 65 C.B.R. (5th) 314 (Ont. S.C.J.
[Commercial List]) — considered
Warran Whillans Enterprises Inc. (Trustee of) v. Gazzola (1989), 38 B.C.L.R. (2d) 27,4 R.P.R. (2d) 153,[1989] 5 W.W.R.
740, 75 C.B.R. (N.S.) 151, (sub nom. Thorne Ernst & Whinney Inc. v. Gazzola) 60 D.L.R. (4th) 590, 1989 CarswellBC
354 (B.C. C.A.) — followed
Willmott (1886), L.R. 31 Ch. D. 425 (Eng. Ch. Div.) — considered
Wily v. St. George Partnership Banking Ltd. (1999), 161 A.L.R. 1, [1999] FCA 33 (Australia Fed. Ct.) — considered
Yagerphone Ltd., Re (1935), [1935] 1 Ch. 392 (Eng. Ch. Div.) — followed

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

s. 13.4 [en. 1992, c. 27, s. 9(1)] — referred to
s. 38 — referred to

s. 67 — considered

s. 69.3 [en. 1992, c. 27, s. 36(1)] — referred to
s. 70(1) — referred to

s. 71 — referred to

s. 91 — referred to

s. 95 — considered

s. 95(1) — referred to

s. 96 — referred to

s. 96(1) — referred to

s. 136 — considered

s. 136(1) — referred to

s. 136(1)(f) — referred to

s. 141 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

Pt. IV — referred to
s. 11 — considered

s. 11.7 [en. 1997, c. 12, s. 124] — referred to
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Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223, 2011 CarswellOnt 8476
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s. 20 — considered
s. 36.1 [en. 2007, c. 36, s. 78] — referred to

s. 42 — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

s. 222(3) — referred to
Insolvency Act, 1986, c. 45
Generally — referred to
Personal Property Security Act, R.S.0. 1990, c. P.10
Generally — referred to
Statute of Elizabeth, 13 Eliz. 1, ¢. 5
Generally — referred to

HEARING of threshold issue regarding proceeds of preferences transactions in motion by trustee in bankruptcy for declaration
certain transactions were void as fraudulent preferences.

Morawetz J.:

1 KPMG Inc., as Trustee in Bankruptcy (the "Trustee") for Aero Inventory (UK) Limited and Aero Inventory plc (together,
"Aero") brings this motion to have certain transactions (the "October Transactions") entered into between Aero and Air Canada
declared void pursuant to s. 95 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ("BIA"). The Trustee seeks the return
of value in the amount of U.S. $75 million from Air Canada (the "Preference Proceeds").

2 Athreshold issue has been identified. The Trustee takes the position that the Preference Proceeds, once recovered, would be
subject to the rights of Aero's secured creditors. Air Canada takes the position that any proceeds resulting from this preference
motion should only benefit Aero's unsecured creditors.

3 Therefore, at this point, the central issue is a question of law: are the proceeds of a preference action under s. 95 of the
BIA subject to the rights of secured creditors?

4 In addition to the direction sought with respect to the priority of the Preference Proceeds, Air Canada also seeks an order
regularizing the proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, ("CCAA"), the parallel
proceedings under the B/4 and the preference motion.

Background Information

5 In its factum, Air Canada has provided an account of the events leading up to the October Transactions. In view of the
threshold question of law, in my view, it is premature to focus on the facts in respect of the October Transactions. A brief
overview of the background is, however, helpful, to put matters into context.

6  On November 11, 2009, Administration proceedings in respect of Aero were commenced in the High Court of Justice of
England and Wales (Chancery Division, Companies Court) (the "Foreign Proceedings"). Messrs. Tucker, Heis and Graham of
KPMG LLP were appointed as joint administrators (the "Administrators") of Aero.

7 On the same day, this court recognized the appointment of the Administrators as foreign representatives of Aero (the
"Foreign Representatives") under Part IV of the CCAA.

8  Aero reported that its secured creditors would face a shortfall of approximately £150 million, while its unsecured creditors,
who are owed approximately £60 million, would receive virtually nothing at all.
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9 Following the November 11, 2009 filings, the Foreign Representatives met with Air Canada and discussed, infer alia,
the October Transactions. From the Foreign Representatives' standpoint, a concern arose that the October Transactions might
constitute an unlawful preference.

10 The October Transactions arose out of a relationship between Air Canada and Aero in respect of maintenance
required for Air Canada's aircraft. In December 2008 Air Canada and Aero executed an agreement (the "Line Maintenance
Agreement") under which Aero became Air Canada's exclusive supplier for practically all of its Category 3 Inventory used
for line maintenance.

11 In early 2009, Aero and Air Canada entered into an agreement (the "January Purchase Agreement") under which Aero
sold to Air Canada a pool of Category 3 Inventory. Over the course of the year, Aero was expected to purchase parts from
this pool of inventory.

12 Inreturn, Air Canada provided Aero with nine U.S. $10 million principal Bills of Exchange (#1 - 9) and one similar Bill of
Exchange (#10) for approximately U.S. $10.7 million (collectively, the "Bills of Exchange"). Each of the Bills of Exchange was
payable to Aero and drawn on Air Canada. Air Canada contends that with the exception of transfers of the Bills of Exchange to
Deutche Forfait (which never, in fact, occurred), the January Purchase Agreement required Air Canada's consent to any transfer
of the Bills of Exchange.

13 Air Canada contends that Aero ultimately failed to comply with the most significant provisions of the January Purchase
Agreement. Ultimately, Aero and Air Canada reached an agreement under which certain Bills of Exchange were delivered back
by Aero to Air Canada. It is this series of transactions as between Aero and Air Canada that the Trustee refers to as the October
Transactions.

14 InJanuary 2010, the Foreign Representatives brought a motion to assign the Aero companies into bankruptcy expressly
"for the purpose of pursuing a preference action under s. 95(1) or 96(1) of the B/A. On January 22, 2010, the court authorized
the Administrators to assign Aero into bankruptcy and temporarily lifted the stay for that purpose (the January 2010 "Order").

15 In seeking the January 22, 2010 Order, the Administrators advised the court that they wished to assign Aero into
bankruptcy to preserve the right to pursue any reviewable preferences that may have taken place during the statutory review
period prescribed by the B/A4. The Administrators further advised that their security searches had revealed two secured creditors,
Lloyds (asserting a general security interest in Aero's assets) and Air Canada.

16  On February 4, 2010, the Trustee reported that although no claims process had been conducted, all creditors had been
advised of the Administrators' view that the secured creditors would suffer a significant shortfall and that there would be no
funds available for distribution to unsecured creditors. The Trustee further reported its expectation that the secured creditors'
security would extend to any funds generated from a preference claim under ss. 95 or 96 of the BIA.

17  The Trustee also reported that, in light of the expectation that there would be no recoveries to unsecured creditors, it saw
no value in incurring the expense associated with the discharge of its statutory obligations under the B/A.

18  On February 4, 2010, the Trustee filed a motion seeking to dispense with certain obligations of the Trustee under the B/4.
The court granted the order sought by the Trustee (the "February 2010 Order"). Air Canada did not oppose the relief sought.
The court issued the February 2010 Order in the CCAA proceedings extending the time period for the Trustee to perform its
statutory obligations under the B/4 (including convening a meeting of creditors and holding a vote of the unsecured creditors)
until further order. The February 2010 Order further authorized the Administrators to provide direction to, and supervise the
Trustee in pursuing the contemplated preference motion, subject to the review of the court.

19 On April 27, 2010, the Trustee brought a motion in the CCAA proceedings seeking a declaration that the October
Transactions between Air Canada and Aero constituted a preference within the meaning of's. 95(1) of the BIA.
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20 On June 30, 2010, the Trustee filed a report which included opinions from independent counsel on the validity and
enforceability of the security held by a syndicate of secured lenders (the "Lenders") over Aero's assets.

21 Aero financed its business with the U.S. $500 million revolving facility which it obtained from the Lenders. The Lenders
hold:

(a) a general security interest and fixed mortgage over all the personal property of Aero in Canada, which has been
duly registered; and

(b) a deed of Hypothec also duly registered in the Province of Quebec.
The Issues
22 Three issues need to be determined on this threshold motion:

(a) Whether secured creditors are entitled to assert priority over the proceeds of a preference action. Put another way,
can the Trustee pursue the preference action solely on behalf of, and for the benefit of, a secured creditor?

(b) Is the preference motion properly brought within the CCAA proceedings, or should it be reconstituted in the
bankruptcy proceedings?

(¢) Should the February 2010 Order be varied to provide that the Trustee has to comply with certain obligations under
the BIA?

23 As the Trustee points out in its factum, on several occasions, Canadian courts have had to consider whether a secured
creditor has the right to assert its priority claim over the proceeds of a preference action. The Trustee acknowledges the body
of jurisprudence appears unclear, inconsistent and conflicting.

24 1t is the Trustee's position that jurisprudence and policy considerations underlying the B/4 lead to the conclusion that the
Preference Proceeds should be paid over to the Lenders by the Trustee.

25 Air Canada, not surprisingly, takes a different position. Air Canada does not contest the Trustee's ability to pursue
preference claims in the bankruptcy proceedings. However, Air Canada takes the position that the Trustee cannot pursue a
preference claim as an advocate for Lloyds or for Lloyd's exclusive benefit.

The Parties' Positions

1. Are secured creditors entitled to assert priority over the proceeds of a preference action and can the Trustee pursue a
preference action solely on behalf of, and for the benefit of, a secured creditor?

Air Canada's Position

26 Air Canada takes the position that a trustee cannot pursue a preference action where the proceeds would accrue to the
sole benefit of a secured creditor as to do so is inconsistent with the jurisprudence holding that fraudulent preferences that
do not benefit unsecured creditors cannot be pursued. Instead, the right to pursue a fraudulent preference action is a statutory
right of the trustee only, and where appropriate to pursue, such preferences are only void as against the trustee, such that the
recovered property accrues to the benefit of the general body of unsecured creditors. Finally, Air Canada submits that the
proposed preference action is inconsistent with the role of a trustee.

The purpose of a preference action

27  Air Canada submits that the purpose of a preference action is to allow for the equal distribution of the debtor's assets among
the general body of creditors such that a trustee cannot pursue a preference action for the sole benefit of a secured creditor.
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28  Further, the purpose of's. 95 of the B/A is to ensure that the debtor's money is divisible equally among unsecured creditors,
subject to the priorities in s. 136 of the BIA4. In support of this proposition, counsel to Air Canada cites the Supreme Court of
Canada in Hudson v. Benallack (1975), [1976] 2 S.C.R. 168 (S.C.C.) at p. 175, where it is noted that the purpose of preference
actions is to put all creditors on an equal footing.

29 Counsel further submits that s. 95 of the B/4 permits a trustee to challenge the debtor's transactions occurring on the
eve of bankruptcy, as such transactions reduce the money available for distribution to creditors and presumably fail to treat all
of the creditors equally. Conversely, where there would be no benefit to unsecured creditors from the pursuit of a preference
action, the Trustee may not undertake a preference action.

30 Inthis case, the Trustee's position is that the proceeds of the preference action accrue to the benefit of the secured creditor.
Counsel to Air Canada submits that this would not constitute a benefit to the general body of creditors such that this action
cannot be pursued. Instead, secured creditors' rights are to be exercised outside of bankruptcy as a function of their security
agreement and provincial law: BIA4, ss. 69.3, 70(1), 136(1) and 141.

31  Air Canada takes the position that the jurisprudence is replete with examples of the courts declining to allow a trustee to
pursue a preference action where the proceeds would accrue to the sole benefit of secured creditors.

32 Air Canada submits that in Cooper, Re (1875), (1874-75) L.R. 10 Ch. App. 510 (Eng. Ch. App.) at p. 511-512, the court
found that the trustee ought not to pursue a preference action for the benefit of a single creditor. Instead, preference actions are
to be pursued for the benefit of all creditors. In that case, a creditor alleged that he had given the debtor an advance of £2000,
secured by a consignment of the debtor's shipment of currants. However, once the shipment arrived, the debtor pledged the bills
of lading for that shipment to a subsequent creditor, as security for advances made by that person. The Registrar declined to
order the trustee to account to the estate for the value of the currants or take the necessary steps for their recovery, but did order
that the first creditor was at liberty to use the trustee's name in any proceeding against the subsequent creditor or the debtor to
enforce the delivery of the currants or payment of the proceeds to him. On appeal, the Divisional Court found that the trustee's
name could not be used in a preference action by an encumbrancer, unless the secured creditor were to give up the claim on
the property for the benefit of all creditors. There could be no fraudulent preference where the preference granted concerned
property that did not belong to the bankrupt.

The right to bring a preference action is a statutory right of the Trustee

33 Air Canada takes the position that the Trustee's proposed preference action is incompatible with the fact that the right
to pursue a preference action is a statutory right provided solely to the Trustee and a secured creditor cannot take advantage of
the Trustee's statutory right. Instead, property recovered as a result of the exercise of the Trustee's statutory right is not subject
to any security interest.

34 Counsel to Air Canada referenced in Yagerphone Ltd., Re, [1935] 1 Ch. 392 (Eng. Ch. Div.) at p. 396, which counsel
submits affirms the principle established in Ex parte Cooper. In Yagerphone, the liquidator sought to attack the provision of
certain funds to a creditor, which funds were said to be subject to a debenture. The debenture holder was found to not be entitled
to the proceeds of the preference action as he held a general or floating security interest in the debtor's property, rather than a
fixed charge over those funds. As a result, the preference action could be pursued and the transfer was considered to be void
solely as against the liquidator, with the recovered funds impressed with a trust in favour of the creditors generally.

Bennett J. stated at pp. 395-96:

There have been two cases which establish quite clearly that, whether in bankruptcy or in the liquidation of a company, a
secured creditor has no right to enforce for his benefit the remedy which is given to a trustee in bankruptcy or the liquidator
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of the company of avoiding a payment or setting aside a transaction made or entered into with a view to preferring a creditor

of the bankrupt or a company in liquidation. The authorities are Ex parte Cooper and Willmott v. London Celluloid Co.

Neither of these cases, as I have said, decides the point which arises on the summons. I propose to decide it in favour
of the liquidators on this ground - namely, that, at the time when the securities contained in the debenture issued to H.
Yager (London), Ld., crystallised, the 240/. 11s. 2d. was not the property of Yagerphone, Ld., the company which issued
the debenture.

The right to recover a sum of money from a creditor who has been preferred is conferred for the purpose of benefitting

the general body of creditors, and I think Mr. Montgomery White was right when he said that the sum of money, when
recovered by the liquidators by virtue of s. 265 of the Companies Act, 1929, and s. 44 of the Bankruptcy Act, 1914, did
not become part of the general assets of Yagerphone, Ld., but was a sum of money received by the liquidators impressed

in their hands with a trust for those creditors amongst whom they had to distribute the assets of the company.

[Emphasis added; Citations omitted. ]

35  Air Canada submits that the reasoning of Yagerphone was adopted in Maybank Foods Inc., Re (1990), 72 O.R. (2d) 93
(Ont. S.C.), and Oasis Merchandising Services Ltd., Re (1996), [1998] Ch. 170 (Eng. C.A.). In Maybank Foods, the respondent
had conceded that the proceeds of a preference action are held in trust for the general body of creditors. Air Canada frames
the distinction drawn in Oasis as between assets which were the debtor's property upon liquidation and may be subject to a
charge, and those that were conveyed away to another creditor but recovered pursuant to a preference action, which are not
subject to a charge. In other words, the court in Oasis drew a distinction between assets over which a secured creditor possesses
a fixed charge at the time of liquidation, which are subject to the security, and assets which were conveyed to another creditor
and recovered pursuant to a preference action, which were subject to a floating charge and, as such, not subject to the secured
creditor's security. Oasis dealt with the proceeds of a wrongful trading claim, but the court nevertheless noted that the proceeds
of preference actions are not company property, but rather, exist by virtue of liquidation and the liquidator's right of action, and
are impressed with a trust in favour of the unsecured creditors. At pp. 181, the Court stated:

Thus a right of action against directors for misfeasance which the liquidator (amongst others) can enforce under section
212 of the Act of 1986 and the fruits of such an action are property of the company capable of being charged by a debenture,
because the right of action arose and was available to the company prior to the winding up. But with this can be contrasted
the right of action by a liquidator, and the fruits of such an action, for fraudulent preference or fraudulent or wrongful
trading, which are not the property of the company and are not caught by a debenture: see Gough, Company Charges,
2nd ed. (1996), p. 122.

36  Similarly, Air Canada notes that Millet J. in MC Bacon Ltd. (No.2), Re (1990), [1991] Ch. 127 (Eng. Ch. Div.), a case
concerning whether the liquidator was entitled to recover its fees for the pursuit of a preference action, continued to apply
Yagerphone to the determination of whether that preference action was properly brought so as to constitute an expense of the
winding up payable out of the assets of the company. In making that determination, Millet J. noted that a preference action can
only be made by a liquidator or administrator, and not a debentureholder because a debenture holder is bound by payments in
the ordinary course of business even if the payment is preferential, whereas the liquidator is not. Millet J. wrote at p. 137:

It was thus established long before 1986 that any sum recovered from a creditor who has been wrongly preferred enures
for the benefit of the general body of creditors, not for the benefit of the company or the holder of a floating charge. It does
not become part of the company's assets but is received by the liquidator impressed with a trust in favour of those creditors
amongst whom he has to distribute the assets of the company: see In Yagerphone Ltd. [1935] Ch. 392.
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Fraudulent preferences are only void as against the trustee

37  Counsel to Air Canada submits that fraudulent preferences under s. 95 of the B/4 are declared to be void as against the
Trustee and not as against any other party, including secured creditors. Property recovered pursuant to a preference action is
held by the Trustee for the benefit of the general body of creditors.

38  Air Canada submits that the judgment of Hood J. in S-Marque Inc. v. Homburg Industries Ltd., [1998] N.S.J. No. 550
(N.S. S.C.) aff'd for diff't reasons Homburg v. S-Marque Inc., [1999] N.S.J. No. 94 (N.S. C.A.), endorses this view. In that case
the deficit in the security of the secured creditor could not be paid in priority from the proceeds of a preference action. Rather
the secured creditor could claim for the deficit as an unsecured creditor. Hood J. reviewed the jurisprudence relating to the
entitlement to the proceeds of preference actions and concluded at para. 147:

The effect of all these decisions is that overturning a fraudulent preference puts the property back in the hands of the trustee.

The transaction is void as against the trustee in bankruptcy. The property does not, however, revert to the bankrupt to be
available as part of the security over which a secured creditor has rights of seizure.

[Emphasis added.]

39  To similar effect, Air Canada submits that the court in Canadian Imperial Bank of Commerce v. Canotek Development
Corp. (1997), 35 O.R. (3d) 247 (Ont. C.A.) ("Canotek"), stated at p. 256 that "[s]ection 95 renders a fraudulent preference void
as against the trustee in bankruptcy; it does not render it void as against a secured creditor".

40  In Canotek, the bank held a general security agreement and chattel mortgage on the assets of F. Inc. (the debtor), which
went bankrupt, but C. Corp, (the landlord of F. Inc.) levied distress against F. Inc without granting sufficient time for the tenant
to rectify the situation. The court found that there was a fraudulent preference against the trustee, but not as against the bank.
However, the landlord might still have rights under s. 136(1)(f) as a preferred creditor.

41  The court rejected the bank's argument regarding the reversal of priorities, stating at p. 251:

However, the bank says that but for the premature sale the property distrained would have been property of the bankrupt
and, thus, subject to the bankruptcy. In that case, the bank argues, it would have been entitled to its security as against the
trustee. In short, the bank argues that it has been deprived of the right to take advantage of the assignment in bankruptcy
to gain priority in the goods and their proceeds over the trustee in bankruptcy. Since the trustee would have priority over
the landlord's distraint, the bank would thus have priority over the landlord as secured creditor in the bankruptcy. This is a
tail-chasing type of priority problem which must be resolved by looking at the relationship between the true parties to the
dispute. In this case, the bank never did have a priority over the landlord once the landlord distrained against the goods.

The artificiality of looking to the bankruptcy proceedings to give the bank something the law never intended it to have is
obvious, and should not be countenanced by the court.

42 Intriguingly, the Court while noting, at p. 256, that "[g]enerally, provincial law governs priorities between various secured
creditors, and also between secured creditors and landlords", went on to state that ...outside bankruptcy the landlord prevails
in facts such as these, and the incidence of bankruptcy should in no way alter this situation."[Emphasis added.]

The Trustee is an impartial officer of the court

43 Air Canada takes the position that the Trustee's position in respect of the proposed preference action is inconsistent with
its role as an impartial officer of the court submitting that a trustee should not act as an advocate for any particular class of
creditors. Instead, its role is to gather in the assets of the bankrupt and divide the proceeds in accordance with the scheme of
the BIA: See Beetown Honey Products Inc., Re (2003), 46 C.B.R. (4th) 195 (Ont. S.C.J.) at para. 22, aff'd (2004), 3 C.B.R.
(5th) 204 (Ont. C.A.).
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44 Air Canada submits that in bringing this preference action, the Trustee seeks to realize a benefit solely for Lloyd's, a secured
creditor. The Trustee has also failed to involve the unsecured creditors and it has failed to disclose competing considerations
that might indicate that this preference action is unwarranted. While the Trustee may act for a secured creditor pursuant to s.
13.4 of the BIA, Air Canada contends that the record does not indicate that it has met the statutory preconditions to assisting
a secured creditor. Air Canada submits that the purpose of s. 13.4 is to protect unsecured creditors' rights: See Pratchler Agro
Services Inc. (Trustee of) v. Cargill Ltd. (1999), 11 C.B.R. (4th) 104 (Sask Q.B.) at para. 9.

45  Section 13.4 of the B/A4 provides:

(1) No trustee may, while acting as the trustee of an estate, act for or assist a secured creditor to assert a claim against the
estate or to realize or otherwise deal with a security that the secured creditor holds, unless the trustee has obtained a written
opinion from independent legal counsel that the security is valid and enforceable against the estate.

(1.1) Forthwith on commencing to act for or assist a secured creditor of the estate in the manner set out in subsection (1),
a trustee shall notify the Superintendent and the creditors or the inspectors

(a) that the trustee is acting for the secured creditor;
(b) of the basis of any remuneration from the secured creditor; and
(c) of the opinion referred to in subsection (1).

(2) Within two days after receiving a request therefor, a trustee shall provide the Superintendent with a copy of the opinion
referred to in subsection (1) and shall also provide a copy to each creditor who has made a request therefor.

46  Air Canada submits that the record before the court does not indicate that the Trustee has obtained a written opinion from
independent legal counsel that the security in issue is valid and enforceable against the estate. There is also no evidence that
the Trustee has notified the Superintendent in Bankruptcy and other creditors of such an opinion (if it exists), its intention to
act for Lloyd's, or the details of any remuneration it may be receiving from the secured creditor.

The Trustee's Position

47  The Trustee's position is that the jurisprudence is somewhat unclear, but the weight of jurisprudence favours granting the
proceeds of preference action to secured creditors possessing a fixed, rather than floating charge, a finding that is reinforced
by the structure of the B/4 and the policy considerations underlying the B/A. As a result, the proceeds of this preference action
ought to be paid to the secured creditor.

The distinction between fixed and floating charges

48  The Trustee submits that Air Canada avoided a long-standing and obvious distinction between fixed and floating charges.
Floating charges have been held to not attach to property that is the subject of a preference action. Conversely, fixed charges do:
Yagerphone. This is because the secured creditor has no title when a charge is floating, yet gains priority where it is specific:
Innovation Credit Union v. Bank of Montreal, [2010] 3 S.C.R. 3 (S.C.C.) at para. 46.

49 Counsel to the Trustee submits that certain courts have interpreted Yagerphone overbroadly. Yagerphone concerned a
dispute as to the priority as between a liquidator and a debentureholder over the proceeds of a preference action. The court held
that the debentureholder's security did not attach to the assets at the time that they were transferred such that, in that case, the
secured creditor had no greater claim to those assets than any other creditor.

50  The Trustee acknowledges that Maybank Foods goes beyond the ratio in Yagerphone, yet contends that the overbroad
interpretation of Yagerphone was based on a concession made by the respondent.
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51  The Trustee submits that the weight of case law favours the view that floating charges do not attach to assets recovered
pursuant to a preference action; but, fixed charges do. In support of this position, the Trustee notes that: MC Bacon Ltd. (which
found that preference action proceeds enure to the benefit of the general body of creditors) concerned a floating, rather than
fixed charge; Oasis is the product of a technical reading of UK legislation; and S-Marque Inc. was affirmed for different reasons
at the Court of Appeal, namely, that the debenture had not crystallized at the time that the asset was transferred away, such that
the secured creditor was not entitled to the proceeds of a preference action. This is the same finding as the court in Mohawk
Sports Equipment Ltd. (No. 2), Re (1972), 17 C.B.R. (N.S.) 115 (Ont. S.C.), at paras. 16-17, which prevented the proceeds of a
preference action being claimed by the holder of security that had not crystallized at the time of transfer.

52 The Trustee points out that this distinction is found throughout the case law. Roy Goode in Principles of Corporate
Insolvency Law, 3d ed. (London: Sweet & Maxwell, 2005) notes at s. 11-140:

All these cases assume that what is recovered by the liquidator either was never the property of the chargee or ceased to
be so prior to the winding up as the result of the fact that the transfer in question overrode the charge. In such a case the
chargee is not entitled to use the avoidance provisions to recover what he had lost or had never had. Where however, the

charge was not overridden by the transfer and the property transferred is recovered, the charge continues to attach to the

recovered property. [Emphasis added]

53 The Trustee further submits that in N.4. Kratzmann Pty. Ltd. v. Tucker (No. 2) (1968), 123 C.L.R. 295 (Australia H.C.),
the court noted in obiter at p. 302 that "if specific property, to which a charge, validly created by the bankrupt prior to his
bankruptcy, has attached prior to the time of its disposition, is subsequently recovered as a preference the trustee's title will
be no higher or better than that of the bankrupt to which he has succeeded". In arriving at this conclusion, the court draws
the distinction between specific property, that is subject to a charge, and over which the secured creditor will enjoy priority
even if recovered pursuant to a preference, whereas property subject to a floating charge will not be subject to the charge when
recovered by the trustee. The court reasoned at pp. 300-01:

Now in bankruptcy the property of a bankrupt vests in his trustee upon the making of the sequestration order. The property

which so vests is, of course, subject, in the hands of the trustee, to any charges validly created in relation to it by the
bankrupt prior to the bankruptcy. The position of a secured creditor who has a charge on specific property is, of course, not

in question; such property in the hands of the trustee will still remain subject to the charge. But where security has been

given by a bankrupt over all of his assets and a payment to a creditor is made by him out of moneys subject to the charge

and the payment is, as against the trustee, subsequently declared void as a preference the moneys paid, when recovered,
will not be subject to the charge. In such a case it may be said that although the moneys paid as a preference were at the

time of payment subject to the charge, the moneys recovered by the trustee are not the same moneys and that they do not,
by virtue of payment to the trustee, become moneys of the bankrupt or in any way subject to the charge; when recovered
they become the moneys of the trustee and his title to them does not depend upon his succession to any title which the
bankrupt had. It was, we think, in this sense that Bennett J meant in the passage that we have first cited that, applying
the bankruptcy rules in a winding up,

...the sum of money, when recovered by the liquidators by virtue of s 265 of the Companies Act, 1929, and s 44 of the
Bankruptcy Act 1914, did not become part of the general assets of Yagerphone Ltd, but was a sum of money received
by the liquidators impressed in their hands with a trust for those creditors amongst whom they had to distribute the
assets of the company.

The view which we have formed is, we think, borne out by the observations of Russell L.J. concerning the decision in
Yagerphone case where, in N.W. Robbie & Co. Ltd. v Witney Warehouse Co. Ltd. he said:

...that a claim by the liquidator for repayment to him of a fraudulent preference was not subject to the debenture-
holder's charge; a statutory right in and only in the liquidator to make such a claim could never have been property

of the company subject to the charge.
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It is of significance that his Lordship did not think that the decision in any such case could depend upon whether or not
the charge had crystallized at the time when the payment to the creditor was made.

The case would be otherwise, of course, where a preference consists of the disposition of specific and identifiable property
subject to a charge validly created in relation thereto by a bankrupt prior to his bankruptcy and where the avoidance of the

disposition affects title to such property. That this is so seems to us to be clear as a matter of principle....

In such a case the result of the avoidance of the disposition is to revest the property in the trustee subject to the charge
which the bankrupt had validly created prior to the bankruptcy. [Emphasis added; Footnotes omitted.]

The Structure of the BIA

54 The Trustee submits that the structure of the B/A4 favours giving the proceeds of a preference action to the secured creditor.
Successful preference actions render transactions void as against the trustee as per s. 95 of the B/4. The property then vests in
the Trustee as per ss. 67 and 71 of the B/4. However, the Trustee takes the property subject to the rights of secured creditors
pursuant to s. 71, as the Trustee cannot obtain a greater interest in the goods than that enjoyed by the bankrupt: Giffen, Re,
[1998] 1 S.C.R.91 (S.C.C.) at para. 50; Lefebvre, Re, [2004] 3 S.C.R. 326 (S.C.C.) at para. 37. Further, the Trustee reasons that
division of the estate is subject to the rights of secured creditors pursuant to s. 136 of the B/A. As a result, secured creditors
retain priority in those assets over which they had perfected security interests.

55 The Trustee submits that the court in 4SI Acoustical Supplies Inc., Re (2000), 22 C.B.R. (4th) 174 (B.C. S.C.), noted
that the fact that only the trustee can bring a preference action does not disturb the priority rights of creditors to the proceeds
of preference actions, stating at para. 20: "[i]n any event the fact that only a Trustee can make a claim alleging @ fraudulent
preference does not change the priority position of a secured creditor.

56  The Trustee further submits that in Agricultural Credit Corp. of Saskatchewan v. Featherstone (Trustee of) (1996), 145
Sask. R. 161 (Sask. Q.B.), the court recognized that "[m]onies owing to a bankrupt, when collected by the trustee continued
to be the property of the bankrupt and continue to be subject to the existing security interests. This includes monies realized
through the efforts of the trustee" (citations omitted).

57 The case of Ramgotra (Trustee of) v. North American Life Assurance Co., [1996] 1 S.C.R. 325 (S.C.C.), cited by the
Trustee, is not analogous, but potentially somewhat informative. The court found that s. 91 (dealing with whether settled property
falls back into the estate) is subject to s. 67, insofar as s. 67 governs the disposition of assets in the estate. The court bifurcated
the inquiry as follows at paras. 44, 45, 46, 48 and 49:

In reconciling ss. 67(1)(b) and 91 BIA, it is important to remember that the general scheme through which a bankrupt's
estate is divided by the trustee among creditors involves two distinct stages. First, the Act provides that an insolvent person
"may make an assignment of all his property for the general benefit of his creditors" (s. 49(1)), or that creditors "may file
in court a petition for a receiving order against a debtor" (s. 43(1)). At the time of the assignment or receiving order, the
trustee in bankruptcy is obligated to take possession of the assets forming the estate of the bankrupt. Thus, by operation
of's. 71(2), the bankrupt's property passes to and vests in the trustee...

Once the bankrupt's property has passed into the possession of the trustee, the Act provides the trustee with the power
to administer the estate...

During the property-passing stage of bankruptcy, the trustee is empowered under s. 91 of the Act to set aside certain
settlements which have reduced the size of the estate. Thus, s. 91 outlines the circumstances in which a settlement will
be voidable at the behest of the trustee in bankruptey. If a settlement is declared void against the trustee, then the settled
property reverts back to the bankrupt's estate, and falls into the possession of the trustee in bankruptcy...
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However, the trustee is barred from dividing two categories of property among creditors: property held by the bankrupt in
trust for another person (s. 67(1)(a)), and property rendered exempt from execution or seizure under provincial legislation
(s. 67(1)(b)). While such property becomes part of the bankrupt's estate in the possession of the trustee, the trustee may
not exercise his or her estate distribution powers over it by reason of s. 67.

Thus, it can be seen that ss. 91 and 67 relate to two different stages of bankruptcy. Section 91 dictates that certain settled
property will fall back into the estate of the bankrupt in the possession of the trustee, while s. 67 is directed at the exercise
of administrative powers over the estate by the trustee. Where a settlement is void against the trustee under s. 91, then in
normal circumstances, the trustee is empowered to administer the settled asset, and use it to satisfy the claims of creditors.
However, in the special case where the asset is exempt under s. 67(1)(b), then the trustee is prohibited from exercising his
or her distribution powers because the asset is not subject to division among creditors.

58  Counsel to the Trustee also references Warran Whillans Enterprises Inc. (Trustee of) v. Gazzola (1989), 60 D.L.R. (4th)
590 (B.C. C.A.). In determining whether a landlord would be entitled to the proceeds of a preference action the Court of Appeal
outlined the scheme of distribution as follows:

Under the Bankruptcy Act the trustee is charged with gathering the assets of the bankrupt for the benefit of creditors and
then distributing those assets pursuant to the scheme of distribution set out in s. 136 of the Act. Section 95 is in that part
of the Act that deals with schemes and preferences. Pursuant to s. 95 the trustee is entitled to consider any transaction
involving a creditor of the bankrupt and if that transaction occurred within three months prior to the bankruptcy, the trustee
can take steps to seek to establish that the transaction be deemed fraudulent and void as against the trustee...

In due course, depending on the claims of secured creditors and those standing in priority to the landlord under the scheme
of distribution established by s. 136 of the Act, if there are sufficient assets in the estate the landlord will then receive
payment pursuant to the provisions of that section.

59  The Trustee suggests that this reasoning was endorsed in Canotek at p. 256 where the Court of Appeal held that provincial
law governs priorities between secured creditors and landlords and the incidence of bankruptcy should not disturb the order
of priority present outside bankruptcy.

The policy underlying the BIA

60  The Trustee submits that the policy underlying the B/A favours giving the proceeds of the preference action to the secured
creditor, as this interpretation avoids altering priorities and nullifying a secured creditor's claim to collateral simply because a
debtor has dealt with those assets preferentially. Otherwise, an insolvent person could defeat secured creditors' rights by granting
a preference immediately prior to bankruptcy, with the resulting proceeds flowing to the benefit of unsecured creditors. This
would be inconsistent with commercial sense, which the B/4 seeks to protect.

61 The Trustee notes that the courts have disallowed attempts to alter priorities through unlawful means. In Anron Mechanical
Ltd. v. L'Abbé Construction (Ontario) Ltd. (Trustee of) (1991), 5 C.B.R. (3d) 133 (Ont. Gen. Div.) at para. 9 (Ont. Gen. Div.),
the specific and identifiable property (traceable moneys), that had been impressed with a trust did not lose that quality simply
by virtue of being recovered as fraudulent payments:

If this were not so, a general contractor could then easily divert monies, defeat the rights of the unpaid subcontractors and
thwart the whole purpose of the trust section of the Construction Lien Act. If he cannot divert the monies lawfully, as by
assignment, then surely he cannot do so unlawfully, as by a fraudulent preference.

62  The Trustee submits that the proceeds of a preference action ought to be paid in accordance with the hierarchy established
in the B/A4. Unsecured creditors do share rateably under s. 141, yet their claim is expressly subordinate to preferred creditors
under s. 136, whose claim is itself subject to the rights of secured creditors.
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63  As a final point, the Trustee submits that this proposed action is not inconsistent with the role of the trustee. The trustee
may act for secured creditors pursuant to s. 13.4 of the B/A if they have obtained a written opinion from independent legal
counsel that the security is valid and enforceable. The Trustee contends that such an opinion was obtained and submitted in
the Trustee's report filed on June 30, 2010.

64  The Trustee also contends that it provided notice to the Superintendent and notified creditors before any action was taken
on behalf of the lenders in accordance with the February 2010 Order. Further, it has: provided notice of its independent security
opinion; posted this notice; and provided notice that it was bringing a preference action with the expectation that it would pay
over the proceeds of that action to the secured creditor, Lloyds. As the Trustee is not receiving any remuneration from secured
creditors, it provided no notice that it was receiving remuneration from the secured creditor. Instead, the Trustee is funded by
the Foreign Representatives who have been funded to date by monies in the estate.

2. Is the preference motion properly brought within the CCAA proceedings, or should it be reconstituted in the bankruptcy
proceedings?

65  Air Canada submits that this preference action is improperly brought. A preference action pursuant to s. 95 of the B/4
can only be taken in Bankruptcy proceedings or, pursuant to s. 36.1 of the CCAA4, a monitor (appointed pursuant to s. 11.7)
may pursue a preference action where a plan of compromise or arrangement has been proposed. This preference action is not
brought in bankruptcy and is not brought pursuant to a plan of arrangement, while the Trustee, as an Information Officer, is
unable to bring an action that is reserved to a monitor.

66  The Trustee submits that this Court dealt with this issue in its February 2010 Order dealt with this issue, with reasons
reported at Tucker v. Aero Inventory (UK) Ltd., 2010 ONSC 1196 (Ont. S.C.J. [Commercial List]). It held that concurrent B/A
and CCAA proceedings are contemplated by Part IV; the preference motion is brought to maximize the Debtor Company's
assets; failing to allow concurrent proceedings may preclude the review of what may in fact be a preferential transaction which
is contrary to public policy; Air Canada commenced and then abandoned an appeal to this motion; such that, these issues are
now res judicata. In any event, the Trustee contends that s. 42 of the CCAA intends for the CCAA to operate in tandem with the
BIA: Ted Leroy Trucking Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.) at para. 76.

3. Should the February 2010 Order be varied to provide that the Trustee has to comply with certain obligations under the
BIA?

67  Air Canada notes that the February 2010 Order ought to be varied to ensure that the Trustee complies with its statutory
obligations. To date, no proofs of claim have been sought from unsecured creditors, and no meeting of creditors has been
convened to either consider the bankrupt's affairs, or hold a vote of the unsecured creditors to affirm the appointment of the
Trustee, or substitute another trustee in its place, or to appoint inspectors to give direction to the Trustee. As a result, Air Canada
submits that an order directing the Trustee to comply with its obligations under the B/4 ought to be granted.

Additional Commonwealth Jurisprudence

68  The case of Willmott London Celluloid Co. (1886), L.R. 31 Ch. D. 425 (Eng. Ch. Div.), appears to support the position
of Air Canada, as the court held at pp. 435-36 that a preference action can only be pursued by a liquidator, while the proceeds
are intended for the benefit of the general body of creditors: See also: Quality Camera Co. Pty. Ltd., Re (1965), 83 W.N. (Pt
1) 226 (N.S.W. S.C.); and Bibra Lake Holdings Pty. Ltd. v. Firmadoor Australia Pty. Ltd. (1992), 7 A.C.S.R. 380 (Western
Australia S.C.).

69  Further support can be found in Wily v. St. George Partnership Banking Ltd. (1999), 161 A.L.R. | (Australia Fed. Ct.), in
which no fraudulent preference was found as the payment was to a secured creditor, but the Federal Court of Australia helpfully
mentioned three principles applicable to that context. The first being that a debtor is entitled to prefer creditors subject to the
Statute of Elizabeth 13 Eliz 1 ¢ 5. The second and third principles are detailed at p. 5 as follows:
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...In insolvency, by which I mean bankruptcy in the case of a natural person and liquidation in the case of a company,
legislation provides that, with certain limited exceptions, all unsecured creditors of a bankrupt or an insolvent company

are to be treated equally: that is, their liabilities are to be discharged rateably. This principle can be found in bankruptcy

statutes dating back to 1542 (see 34 & 35 Hen 8 ¢ 4, s 1 which was concerned with absconding debtors) and in company
statutes since the Winding Up Act of 1844 (7 & 8 Vict ¢ 111); see now s 108 of the Bankruptcy Act and s 555 of the
Corporations Law.

The third principle is the recognition that certain dispositions made by a debtor who subsequently becomes bankrupt, or
by a company that subsequently is wound up, should be recovered and be available to meet the claims of the creditors
generally. Section 122 of the Bankruptcy Act is one example of the operation of this principle. Others are to be found in
the Bankruptcy Act and the Corporations Law. Many other systems of law have comparable provisions.

[Emphasis added.]

70  In Wily, the Court found that if there is no detriment to the unsecured creditors, there can be no preference. Consequently,
it would be appear to be the case that if the proceeds of the preference action were to be co-opted entirely to the benefit of the
secured creditors there would be no resulting benefit to the unsecured creditors, thereby precluding bringing a preference action
in this situation. The Court in Wily stated at pp. 9-10:

If one asks whether there is less money available for the general body of creditors by reason of the three payments to
the bank the answer must be a clear No. The reason is that if the payments had not been made the property available for
distribution among creditors would not have increased. The bank would have been entitled to receive payment out of the
property in the hands of the liquidator in priority to the other creditors. Any payment out of property that is not available
to meet the debts due to the other creditors cannot confer a preference in favour of the payee. In this case then, the other

creditors are not any the worse off by reason of the payments to the bank.

the short answer to the liquidator's submission is that provisions such as s 122 are designed to protect the statutory order
of priority established by the Bankruptcy Act and, when it applies in a winding up, the statutory order established by
the Corporations Law, the statutory order being the right to receive payments pari passu. Section 122 is not concerned to

protect the rights of a creditor who is accorded priority by some other legislation, whether State or federal.

[Emphasis added.]

(See also St. Anne-Nackawic Pulp Co. (Trustee of) v. Logistec Stevedoring (Atlantic) Inc. (2005), 255 D.L.R. (4th) 137 (N.B.
C.A.), which stands for the proposition that where a secured creditor is paid first there can be no fraudulent preference).

71  Additionally, McPherson J.A., who expressed concurring reasons in Starkey v. Deputy Commissioner of Taxation (1993),
11 A.C.L.C. 558 (QId. C.A.) stopped short of endorsing the view in Yagerphone that preference proceeds are impressed in the
hands of the liquidators with a trust for unsecured creditors, but did accept that since a secured creditor cannot bring a preference
action a trustee should not be allowed to bring a preference action for the sole benefit of a secured creditor. The rationale for
preventing secured creditors from sharing in the benefits of a right of action of a trustee was elucidated at pp. 566-67:

If a secured creditor may not set in motion for his own benefit a procedure for avoiding preferences that exists for the benefit

of the unsecured creditors, it is a logical consequence that he should not be able to claim the proceeds of avoiding such a

preference when recovered. But it is another matter to say that the liquidator holds those proceeds in trust for the unsecured
creditors if what is meant by that is a 'trust' in the full sense of the word, under which the unsecured creditors are equitable
owners of the assets in winding up. There is little in recent decisions to support that view of the rights of creditors....
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It is secured creditors who, under the decision in Re Yagerphone Ltd, are denied a share in the proceeds of avoiding
preferences in winding up. Unlike the claimant in that case the Commissioner here is not a secured creditor with rights
that are enforceable against identified property independently of winding up.

[Emphasis added.]

72 In Bibra Lake Holdings Pty. Ltd. (in liq.) v. Firmadoor Australia Pty. Ltd. (1992), 10 A.C.L.C. 726 (W.A.S.C.A.), Ipp J.,
in concurring reasons, held that fraudulent preferences are rendered void as against the liquidator only and the proceeds thereof
do not form part of the assets of the company, writing at pp. 731:

Moneys paid in circumstances which create an undue preference, and which are recoverable under s 451(1), are moneys

which are recoverable for the benefit of the creditors and contributories. Such moneys cannot be said to have been the

property of the company.

Undue preferences are void as against liquidators, not as against companies. Section 451 confers upon liquidators the sole
right to bring proceedings for the recovery of undue preferences. [Emphasis added.]

73 Since Yagerphone, the governing UK law has been amended, including, in particular, by the 1985-86 reforms to the
Insolvency Act (U.K.), 1986, c. 45, with the consequence that the court can now make an order to restore the status quo ante
as if there had never been a preference. Nevertheless, despite these broadened powers, Millet J. found in M.C. Bacon Ltd. (No.
2) that Yagerphone remained applicable at p. 137:

It was thus established long before 1986 that any sum recovered from a creditor who has been wrongly preferred enures
for the benefit of the general body of creditors, not for the benefit of the company or the holder of a floating charge. It does
not become part of the company's assets but is received by the liquidator impressed with a trust in favour of those creditors
amongst whom he has to distribute the assets of the company: see In re Yagerphone Ltd. [1935] Ch. 392....

In my judgment that is still the law, notwithstanding section 239(3) of the Act of 1986 which empowers the court on finding
a voidable preference proved to make such order as it thinks fit for "restoring the position to what it would have been if
the company had not given that preference," and section 241(1)(c) which empowers the court to "release or discharge ...
any security given by the company." Those powers are not intended to be exercised so as to enable a debenture holder to

obtain the benefit of the proceedings brought by the liquidator. [Emphasis added.]

74 In Tolcher v. National Australia Bank Ltd. (2003), 44 A.C.S.R. 727 (New South Wales S.C.) (N.S.W.S.C.), Palmer J.
found that where a settlement was paid from the estate subject to a charge in the form of a general security agreement against
all assets of the bankrupt (which was characterised as a floating charge, rather than a specific charge), the monies recovered
pursuant to a preference action to impugn that settlement are not subject to the charge as the trustee's title is not dependent on
the debtor's title, nor can it be in the case of a statutorily-provided right of action.

75 Somewhat more nuanced support for Air Canada's position can be found in the case of N.W. Robbie & Co. v. Witney
Warehouse Co., [1963] 1 W.L.R. 1324 (Eng. C.A.). In that case, which had to do with whether certain debts could be set off
rather than whether preference proceeds could accrue to secured creditors, Russell L.J. at p. 1338 rejected the suggestion that
Yagerphone stands for the proposition that a charge cannot attach to assets acquired after the date of crystallization, noting
instead that it stands for the proposition that proceeds from a liquidator's right to pursue a preference action, being a liquidator's
right, cannot be property of the company subject to the charge. Russell L.J. stated at p. 1338:

We were referred, in the course of the argument that there is no charge on the post-receivership "future assets," to a phrase
in Kerr on Receivers (1963), 13th ed., p. 327, which says the charge would not attach to assets of the company acquired
subsequent to the date of crystallisation." The authority cited is In re Yagerphone Ltd. The quotation, divorced from its
context, is too wide to be supported, and if so divorced is not justified by that decision, which was that a claim by the
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liquidator for repayment to him of a fraudulent preference was not subject to the debenture-holder's charge: a statutory
right in and only in the liquidator to make such a claim could never have been property of the company subject to the

charge. [Emphasis added.]

76  Further support can be found in the case of Horn v. York Paper Co. Ltd. (1991), 5 A.C.S.R. 112 (N.S.W.S.C.), McLellan
J. stated at p. 113:

Where a transaction is avoided as against a liquidator by virtue of the operation of s 451 of the Companies Code (or s 565
of the Corporations Law) the liquidator is a necessary party to proceedings for the recovery of property or money based
on such avoidance: see Kent v La Communauté des Soeurs de Charité de la Providence [1903] AC 220 at 226. This is
because the transaction is avoided only against the liquidator, and the proceeds of recovery do not necessarily form part
of the general assets of the company: see; Re Quality Camera Co Pty Ltd [1965] NSWR 1330; 83 WN (Pt 1) (NSW)
226 and; N A Kratzmann Pty Ltd (in lig) v Tucker (No 2) (1968) 123 CLR 295." [Emphasis added; See also Bibra Lake,
holding to the same effect.]

77  In Bayley v. National Australia Bank Ltd. (1995), 16 A.C.S.R. 38 (Tasmania S.C.), Wright J. was tasked with determining
whether funds recovered via a s. 468 action under the Australian Corporations Law (which renders dispositions after a winding
up void), as well as funds recovered pursuant to a preference action, were subject to a secured creditor's registered floating
charge. Wright J. held that the disposition successfully challenged via s. 468 were void for all purposes, as if the payment had
never occurred, such that the funds "remained the property of the company at all relevant times and upon being restored to the
company by the liquidator's actions became once more subject to the respondent's floating charge." Wright J. then went on to
deal with the question of whether the charge attached to the assets recovered pursuant to the preference action.

78  Wright J. held that the proceeds of a preference action were for the benefit of the general body of creditors. Wright J. noted
that "unlike dispositions affected by s 468(1), preferences coming within the ambit of s 565(1) are not void in any absolute
sense but are void as against the liquidator only." It was not necessary for Wright J. to decide whether this would mean that
the recovered property could be said to be free and clear of any prior charges, (although it was noted that this may be true of
specific property subject to a charge prior to a winding up order) since, in the circumstances of that case, the charge at issue was
floating and had not crystallized prior to the liquidation proceedings, such that it did not attach to the funds that were preferred.
Instead, those funds were held for the benefit of the general body of creditors. Wright J. concluded:

...irrespective of whether for some purposes the recovered funds may be viewed as the "property" of the company being
wound up, in the present circumstances they are not property which was or could have been subject to the floating charge

at the time that charge crystallised viz, the date upon which liquidation proceedings commenced. Thus, in my opinion, the
fund constituted by those moneys is not available to the respondent, but is distributable to the general creditors subject

only to the statutory priorities provided by the Corporations Law.

79  The import of the words "void as against the trustee" was the subject of judicial consideration by the New South Wales
Court of Appeal in National Acceptance Corporation Pty. Ltd. v. Benson & Ors (1988), 13 A.C.L.R. 1 (N.S.W.S.C.A.), where
the Court held that the use of the word "void" in s. 368 of the Companies Code in question (which is similar to s. 468 of the
Corporations Law considered in Bayley) "...means at least void for all purposes related or incidental to the administration of
the winding up of the company" in contrast to the use of the word "void against the trustee" in their Bankruptcy Act which is
more narrow. On this point, the Court noted that in Commercial Bank of Australia v. Carruthers (1964), 6 FL.R. 247 (F.C.A.),
Manning J. "held that the provision did not produce the result that the preferential payment was void against anyone else than
the Trustee in Bankruptcy" (emphasis added).

80 Andrew Keay in "The Effects of a Successful Action by a Liquidator to Avoid a Pre-Liquidation Transaction" (1996)
15 (2) U. Tasm. L. Rev. 236 notes that the Australian bankruptcy regime has changed such that now transactions are no longer
said to be "void as against the liquidator" but rather "voidable", and further, recovery vests in the company. He submits at p.
241 that this is a difference without a distinction as in the U.K., where the Insolvency Act grants the court broad powers to
void fraudulent preferences and restore the position to the status quo ante, the courts have continued to apply Yagerphone. For
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instance, in MC Bacon Ltd., Yagerphone was again endorsed as holding that secured creditors cannot recoup the proceeds of a
preference action despite a similar change in wording as Australia's under the U.K. Insolvency Act.

81  Inthat article, Andrew Keay also notes that Yagerphone has existed for a long period of time and the government had the
option to disturb this judicial practice but did not do so, nor is there evidence in the speeches of Parliament or the Explanatory
Memorandum relating to the U.K. Bill that changed the U.K. Insolvency Act most recently that a change in judicial practice
was contemplated, let alone required.

82  Inaddition to Andrew Keay's comments, it should be recalled that s. 95 of the B/4 is worded more restrictively than the
U.K. or Australian preference provisions, rendering fraudulent preferences void against the trustee only.

83  Andrew Keay does not regard reversing priorities as a problem, so much as a function of the legislative scheme itself.
He writes at p. 264, in relation to the reversal of priorities:

With respect, it appears that this argument overlooks the fact that bankruptcy or liquidation changes everything. While the
company continues to exist, it is no longer directed by directors, and it is not run for the benefit of the shareholders. A

liquidator acts on behalf of the company and he or she does so for the general body of creditors. Liquidation produces a

whole new set of relationships and duties. While a secured creditor may argue that the general creditors are sometimes

unjustly enriched by receiving the benefits of a recovery, the rebuttal to that might be that those creditors were prejudiced
before liquidation because they did not receive any benefit from the voidable transaction and, in any event, they have
suffered losses as a result of the liquidation. [Citations omitted; emphasis added.]

84 It could be argued that while priorities may well be reversed, as held in the case law, this stems from the role of the trustee.
The status of the trustee is tripartite: as a successor in title, as a representative of creditors and finally, and importantly, the
trustee has independent status under either federal or provincial law to avoid certain transactions: Roderick Wood, Bankruptcy
and Insolvency Law (Irwin Law: Toronto, 2009) at pp. 180-81. As such, as Professor Wood notes at p. 82 the principle that
a trustee "steps into the shoes" of the bankrupt and acquires the bankrupt's property "warts and all" "does not operate where
bankruptcy or other legislation gives the trustee a power to subordinate or avoid certain property rights of third parties. In such
cases, the trustee may have a better right to the asset than that held by the bankrupt."

85  This may constitute an oddity, but the danger of legislative intrusion outweighs any possible unfortunate consequences
from the reversal of priorities. While the legislative measure could be an oddity, this would not be anomalous. As Professor

Ian Fletcher writes in The Law of Insolvency, 4 h ed. (London: Sweet & Maxwell, 2009) of the legislative history of British
bankruptcy law at pp. 796-97 as follows:

...the legislative history is scarcely homogeneous, but is more accurately described as one of almost perpetual accretion
and revision amid shifting socio-political influences. It must be submitted that the current position, in terms of policy and
principle, is both muddled and confusing. It has resulted from the historic lack of a co-ordinated, thought-through approach
to our law of credit, security and insolvency, amounting to a persistent failure...to address the essentially interlocking and
inter-dependent nature of these vital areas. Consequently, the law has become beset by anomalies and inconsistencies,
particularly concerning the operation of the pari passu principle, which are in some instances squarely at odds with
commercial and social realities....

86  However, there is also jurisprudence and commentary in support of the Trustee's position. Doyle C.J., for the majority, in
Fresjac Pty. Ltd. v. Michael Mount PPB (1995), 65 S.A.S.R. 334 (South Australia S.C.), approved of N.A. Kratzmann. This was
cited by counsel to the Trustee, and reconciled many of the prior Commonwealth cases mentioned above by distinguishing the
issue of who possesses the right to bring a preference action, from the issue of the entitlement to the proceeds of such actions.
The Court in Fresjac was faced with the issue of to whom the proceeds of a s. 468 action by the liquidator, which renders
dispositions of property after the commencement of winding up void, accrue. Doyle C.J. noted that the purpose of this section
is identical to the purpose underlying preference actions, writing at pp. 341-42 "...both have an eye to the preservation of assets,
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to the preservation of the status quo, and to a later orderly distribution of assets among creditors, subject to the rights of secured
creditors" (emphasis added).

87 In Fresjac, Doyle C.J. disagreed with Wright J.'s conclusion in Bayley that funds rendered void under s. 468 were at
all times the property of the company and became subject to the charge once restored to the company. Doyle C.J. opined that
such a characterization is artificial. The funds recovered were not the same funds, and title could not be revested, although this
could occur in the case of land or identifiable chattel. Instead, the company would have a claim to recover an equivalent amount
of money and its entitlement to the funds of s. 468 is a separate question from the right to impugn a transaction. Wright J.'s
reliance upon the fact that a s. 468 action is "void", whereas a preference action is "void as against the liquidator" is, in Doyle
C.J.'s view at p. 344, misplaced, as those words "control who may invalidate the preference, and to identify the liquidator as
the person with that right, not to decide or determine who is entitled to the proceeds."

88  In this regard, Doyle C.J.'s analytic framework is noteworthy and worth setting out. It was noted that there is a "need to
distinguish between the avoiding effect of the section, the location of the right to recover property disposed of by the company
in a transaction avoided by the section, and the entitlement apart from that to rely upon the avoiding effect of the section."
Doyle C.J. wrote at p. 344-45:

The preference cases indicate, in my opinion, that the right to recover property disposed of in a transaction avoided as a
preference belongs to a trustee in bankruptcy or liquidator, and property recovered by the exercise of that right will not
vest in a secured creditor unless the exercise of the right should cause the revesting of title in specific property subject
to a security.

...the location of the right to assert voidness does not also determine the location of the right to proceeds recovered after

the cancellation of a void transaction.

The mere right to assert or rely upon voidness cannot, as a matter of logic, give rise to a right to recover the property

disposed of by the void transaction.

The right to recover property disposed of in a transaction voided by s 468 is not property of the company, and the proceeds
of the exercise of the right do not fall to be treated as property of the company caught by pre-existing charges or security
but, in my opinion, specific property the subject of a charge or security will, if recovered, again be subject to that charge

or security.

On this approach, the right to recover property the disposition of which is avoided by s 468 is not a right to which a charge
or security will attach.

In addition, in my opinion money recovered as the result of the avoidance of a preference or because a payment is void is
not to be regarded as property of a company to which a charge or security can attach.

These conclusions emphasise the similarity between the preference provisions and s 468, despite the difference of language

(void as against the liquidator and void) and despite the difference in the stages before liquidation to which they apply and
the differences in the manner in which they operate.

On the other hand they avoid the oddity (as some would see it) of a better result for a secured creditor in respect of a void
payment, and the oddity of a remedy conferred for the purposes of a liquidation working for the benefit of the secured
creditor. I do not pretend the result which I have reached is obvious, or that the contrary arguments are lacking in substance.
[Emphasis added.]
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89 In addition, in Bank of New Zealand v. Essington Developments Pty. Ltd. & Ors (1991), 5 A.S.C.R. 86 (N.S.W.S.C.),
it was held that a secured creditor has the benefit of a liquidator's recovery of assets in specie over which a secured creditor
has a charge. McLelland J. wrote at pp. 89-90:

The position of a creditor with a charge over all the assets of a company and a receiver appointed by that creditor appears
to be that if as a result of the avoidance of the transactions property is recovered in specie, then that property is included in

the assets of the company which are subject to the charge and which therefore are available to the receiver for the benefit

of the secured creditor. On the other hand, moneys which are recovered merely because payments have been avoided as

preferencesdo not come within the general assets of the company available for the secured creditor and the receiver, but
may be utilised by the liquidator for the purposes of the liquidation, and in particular for the benefit of unsecured creditors.
[Emphasis added.]

90 In Shapland Inc., Re (1998), [2000] B.C.C. 106 (Eng. Ch. Div.) (Ch.D.), the court appears to be of the view that a
trustee can pursue a preference action for which the benefits will accrue to the secured creditor (although in that case unsecured
creditors would actually benefit as well) in stating at p. 110:

Mr Goodison submitted that I should make no such order, on the ground that it would benefit only the bank, which was a
secured creditor, and the power under s. 239 was conferred to benefit unsecured creditors, not secured creditors. I am very
doubtful that this submission would be correct, even if the bank's claim were fully secured. However, on the facts of this

case, it is not: the indebtedness of Shapland to the bank greatly exceeds the value of the property, so that a large part of

the bank's claim is unsecured. Furthermore, the bank's security has been challenged, so that it would be wrong for me to
proceed on the assumption that it is unquestionably a secured creditor. Lastly, the bank and the liquidator, who is financed
in these proceedings by the bank, have agreed that after payment of the costs and expenses of the winding up, ten per cent

of the proceeds of sale of the property are to go to unsecured creditors. Accordingly, the setting aside of the charge will
benefit unsecured creditors, and the factual basis for Mr Goodison's submission is not made out.

[Emphasis added.]

91  In The Law of Insolvency, Professor Fletcher would appear to provide some support for the Trustee's position, in claiming
that the purpose of a preference action is to restore the situation to the status quo ante, and that the court may make such order
to achieve that purpose as it sees fit, such that the idea that the proceeds of the action are not subject to the rights of secured
creditors would be put into doubt. The new broad power to strike down fraudulent preferences, declare them void, and make
any order that is just, was introduced in the 1985-86 reforms to the Insolvency Act in England. However, as previously noted,
this form of relief is not replicated in the B/4.

92  Professor Fletcher also notes that the trustee's title is subject to various equities. He states at p. 246 that in the individual
debtor context, whereby preferences can be declared void to restore the status quo ante (much like in the company debtor
context), "the trustee is essentially a successor to such title as the bankrupt actually had at the time of his adjudication, including
any limitation or imperfections in that title, and can enjoy no better position in relation to the property than did the bankrupt
himself formerly" (emphasis in original; citations omitted).relying on Johnson v. Smiley (1853), 51 E.R. 1019 (Eng. Ch.);
Mapleback Ex p. Caldecott, Re (1876), (1876-77) L.R. 4 Ch. D. 150 (Eng. C.A.); Garrud, Re (1880), 16 Ch. D. 552 (Eng. C.A.),
per James L.J.; Beeston, Re, [1899] 1 Q.B. 626 (Eng. C.A.) at p. 610 per Lindley M.R.

93 More forcefully, he states at p. 247 "[a]ll such rights as might have been exercised by third parties prior to bankruptcy
may be exercised after adjudication, and no action by the trustee can be effective to gain priority over such vested rights: unless
the property can be disclaimed, the rights remain undisturbed" relying on Anderson, Re, [1911] 1 K.B. 896 (Eng. K.B.).

94 The Trustee's position is supported by additional academic literature. Rebecca Parry in "The Destination of Proceeds
of Insolvency Litigation" (2002) 23(2) Comp. Law. 49, is concerned about the reversal of priorities that occurs where secured
creditors cannot recoup the benefits of a preference action brought by a trustee under English law, especially given the anomaly
that many preference actions could be pursued as misfeasance claims that do not give rise to the same result. This is because in
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the misfeasance context, amounts recovered are recoverable by secured creditors: See Re Produce Marketing Consortium Ltd.
(No. 2),[1989] B.C.L.C. 520 (Ch.D.); Re Asiatic Electric Co. Pty. Ltd. (in lig.) (1970), 92 WN (N.S.W.S.C.) at pp. 362-64. The
remainder of her article deals primarily with the particular wording of the U.K. law.

95

Lee Eng Beng in "The Avoidance Provisions of the Bankruptcy Act 1995 and their Application to Companies” (1995)

Sing J. Legal Stud. 597 notes that even with respect to preferential dispositions of specific property, the right to recover the

assets vests in the liquidator such that a chargee cannot be entitled to the fruits of that recovery, especially since the process

itself is intended for the benefit of unsecured creditors rather than secured creditors, as the latter exist outside of the bankruptcy

regime. Nonetheless, Lee Eng Beng acknowledges the rights of secured creditors to trace monies at p. 632:

96

While the property which has been disposed of may have been validly charged, the fact of it being wrongfully disposed
of gives rise to the chargee's right under the general law to trace against the disponee and nothing more. The rights and
remedies of secured creditors are conferred by the general law and they are not to be reinforced by statutory provisions
designed to provide an equitable debt collection system for unsecured creditors. Of course, any right of a secured creditor

which exists at general law would override any right of the liquidator or trustee in bankruptcy to proceed against the assets
by virtue of any statutory provision, as the latter cannot be in a better position than the company or bankrupt, as the case

may be. It follows that if a secured creditor has the right to recover the assets transferred away in breach of his security

rights and the liquidator or trustee in bankruptcy recovers the assets pursuant to the statutory provisions, any recovery by
the latter must be held for the benefit of the former in so far as they would have been recoverable by the secured creditor.
[Emphasis added.]

Gerard McCormack in "Swelling Corporate Assets: Changing What is on the Menu" (2006) 6 J. Corp. L. Stud. 39

advances five reasons at pp. 56-57 for doubting the line of cases affirming Yagerphone, two of which are not peculiar to the

English context:

97

1. Yagerphone gives rise to the unprincipled anomaly that certain preference actions can also constitute misfeasance
actions, yet only in the latter case are payments subject to the rights of secured creditors.

2. Too much emphasis is placed on the liquidator's independent status which is merely an administrative convenience.
He states that "the fact that proceedings are brought by the liquidator or administrator might be seen as largely
procedural. The liquidator or administrator are not acting in their own individual rights but rather by virtue of the
office they hold in relation to a particular company. In a broad sense the proceedings are brought on behalf of the
company in question." (Citations omitted; emphasis added.)

Nancy Sanborn supports this interpretation, admittedly in the U.K. context. She writes in "Avoidance Recoveries in

Bankruptcy: For the Benefit of the Estate or the Secured Creditor?" (1990) 90 Colum. L. Rev. 1376 at 1399-1400 supports the
above authors writing:

The proposition that all amounts recovered must be available for administrative expenses and unsecured claims and
interests, without recognition of any security interest in the recovery because avoidance powers are exercised for the benefit
of the estate, fails to distinguish between two separate functions of the bankruptcy process. One function is to maximize

the value of the pool of assets to which all claimants and interest holders will look for payment. Transfers are avoided,

then preserved or recovered, to serve this function. The estate benefits from the exercise of these powers even if a creditor
possesses a security or beneficial interest in the property.

A separate issue, how entitlements to the accumulated pool of assets should be allocated, should be resolved primarily by

nonbankruptcy law. A secured creditor should be afforded the same protections that would have been available to it under

state law if no bankruptcy had ensued. [Citations omitted].
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Analysis

98  The foregoing review of jurisprudence confirms the submission of the Trustee, namely, that the jurisprudence is unclear
and inconsistent. However, it seems to me that, with a consistent application of (i) insolvency principles; and (ii) personal
property security principles, the jurisprudence can be reconciled.

99  Both the Trustee and Air Canada make extensive reference to the English decision of Yagerphone. Yagerphone has been
cited by some Canadian courts to stand for the proposition that secured creditors have no claim to the proceeds of a preference
action.

100  Counsel to the Trustee submits that, read properly, the holding in Yagerphone is, in fact, narrower. I agree.

101  In Yagerphone, the court considered a priority dispute between the liquidator and a debenture holder over the proceeds
of a preference action. In reaching its conclusion, the court focussed on the nature of the debenture holder's security. The court
observed that at the time the preference was given, the debenture holder's charge was still floating and therefore had not attached
to the assets of Yagerphone:

On January 17, 1933, the creditor to whom the money was paid and from whom the money was recovered was a creditor
Yagerphone, Ld. When Yagerphone, Ld. paid to the creditor the 240/ 11 s. 2 d. that sum, in my judgment ceased to be the
property of Yagerphone, Ld. The payment to that creditor could not have been attacked or impeached, unless within three
months from the date of payment, the liquidation of Yagerphone, Ld. had begun, and, in my judgment, at the date when
the security contained in the debenture crystallised, the sum of 2401 11 s. 2 d. was not the property of Yagerphone, Ld....

102 As counsel to the Trustee points out, at the time the preference was given by the debtor, the assets transferred were
not subject to the debenture holder's security and when the debenture holder's security was crystallized, the debtor's estate did
not extend to the assets that had already been transferred on account of the preference. On this basis, the court found that the
debenture holder's security did not attach to those assets when they were eventually returned to the estate.

103 Counsel to the Trustee goes on to submit that, from a policy perspective, the holding in Yagerphone is not unreasonable,
as, in particular, because the debenture holder's security was floating it had no claim to the assets. When these assets were
brought back into the estate, the court's decision that all creditors share in those assets is consistent with the fact that the "fraud"
occurred against all of the debtor's creditors.

104 In Mohawk Sports Equipment Houlden J. (as he then was) applied Yagerphone in circumstances which involved a
floating charge that had not crystallized. The court held that the proceeds "cannot be claimed by the debenture holder as it was
not part of the property of the debtor company at the time the security was crystallized".

105  Counsel to the Trustee further submits that in subsequent cases, the holding in Yagerphone has been summarized more
broadly to apply to secured creditors generally. Reference was made to Maybank Foods where at paragraph 2 the court stated:

It is conceded by the respondent that the monies recoverable by a trustee from a creditor who has been preferred do not
become part of the general assets of the bankrupt estate subject to the claims of secured creditors but rather are received
by the trustee subject to a trust in favour of the creditors represented by the trustee: Re Yagerphone, Ltd. (1935) 1 Ch.
392 (Ch. D.).

106  Itis the Trustee's submission that the concession in Maybank Foods goes beyond the ratio in Yagerphone as the reasoning
in Yagerphone does not necessarily follow the circumstances in which a secured creditor holds a fixed charge over the assets
of the debtor. Counsel goes on to submit that where the secured creditor holds a fixed charge, the policy considerations are
different. Unlike a floating charge, a fixed charge gives the secured creditor a property interest in the debtor's collateral that
attaches at the time the charge is granted. Reference was also made to the recent decision of the Supreme Court of Canada in
Innovation Credit Union v. Bank of Montreal, [2010] 3 S.C.R. 3 (S.C.C.), which, in turn referred to the case of Royal Bank
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v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), in which the distinction between a fixed and a floating charge was
explained at para. 46:

The critical significance of the characterization of an interest as to being fixed or floating, of course, is that it describes
the extent to which a creditor can be said to have a proprietary interest in the collateral. In particular, during the period
in which a charge over inventory is floating, the creditor possesses no legal title to that collateral....However, if a security
interest can be characterized as a fixed and specific charge, it will take priority over a subsequent statutory lien or charge;
in such a case, all that the lien can attach to is the debtor's equity of redemption in the collateral....

107 The distinction between a fixed and floating charge and considering whether the charge has crystallized is not a new
concept. The issue was also live in Maybank Foods.

108  In Maybank Foods, the respondent was a secured creditor of the estate. The estate had been engaged in three actions
in Nova Scotia referred to as the Food Group Litigation, the Provisioners Litigation, and the Seaway Litigation, respectively.
The trustee requested orders that the proceeds from such litigation were the property of the estate free and clear of the secured
claim of the respondent.

109  Atpara. 2 of the decision, Saunders J. referenced the Provisioners Litigation and the Seaway Litigation as involving claims
against preferred creditors. It was in this context that the concession was made by the respondent that the monies recoverable
by the trustee would not form part of the general assets of the estate.

110  However, at para. 3 of the decision, Saunders J. addresses the claim against Food Group:

The claim against Food Group was in respect of an account receivable. Food Group unsuccessfully defended the claim
of the trustee on the basis of set-off. It was held that in the circumstances there was no mutuality, because at the time the
bankrupt became indebted to Food Group, the receivable was being claimed by another secured creditor, Citibank under a
crystallized charge. Upon the bankruptcy, the receivable of Food Group vested in the trustee subject to the secured claim
of the predecessor in title of the respondent. Accordingly, the respondent may assert a right to the proceeds of the Food
Group Litigation unless defeated by some principle or a statute. The situation is different from the other two actions where
the respondent had no charge on the property being claimed by the trustee and the trustee was asserting a statutory right
unavailable to the respondent. Here, the respondent has a charge on the receivable being claimed from Food Group. The
trustee argued the respondent could not have successfully claimed against Food Group because Food Group would have
been entitled to a set-off which in its submission made the situation analogous to the other two actions. I cannot accept that
argument. The action of Citibank in crystallizing its charge foreclosed the Food Group from successfully asserting the set-
off defence. In my opinion, the respondent who also had a charge against that asset could assert along with the trustee that
set-off is not available notwithstanding the charge to the respondent may not have crystallized before the claim of Food
Group against the bankrupt arose. There is, in my opinion, no basis in statute or principle preventing the respondent from
claiming the net proceeds of the Food Group action.

111 Justice Saunders endorsed the record as follows:

Net proceeds (after deducting of costs and disbursements) of Food Group Litigation are subject to the secured claim of
the respondent. Proceeds of the Provisioners Litigation and the Seaway Litigation are free and clear of such claim. The
costs and disbursements with respect to the Provisioners Litigation and the Seaway Litigation should not be paid out of
the assets of the estate that are subject to the secured claim of the respondent unless that claim has been satisfied in full.
Costs to the trustee and to the respondent out of the estate on a solicitor-and-client basis.

112 The distinction between a fixed charge and a floating charge was also the subject of the decision of the Nova Scotia
Court of Appeal in S-Marque.

113 In S-Marque, the Nova Scotia Supreme Court found that the proceeds of a preference action will inure to the benefit
of the unsecured creditors for two reasons:
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(a) first, the court relied on the decision In Yagerphone; and
(b) second, the court cited a number of decisions to the effect that only a trustee can void a preference action.

114  The decision was affirmed on appeal but the Court of Appeal decided the priority issue for different reasons. The Court
of Appeal focussed on the fact that the secured creditor held a floating charge and that the preference occurred "before the
debenture crystallized". As counsel to the Trustee reasoned, as in Mohawk Sports Equipment, the court determined the matter
on the basis that the secured creditor "never had a fixed charge on these assets when the debenture crystallized".

115 Counsel to the Trustee submits that the court considered the priority rights of secured creditors to proceeds from a
preference action and that in the 2000 British Columbia Supreme Court decision, in AS] Acoustical Supplies Inc., Re, the court
squarely addressed the fact that only a trustee can make a claim for fraudulent preference under the B/4. Counsel to the Trustee
submits that the court noted that, while the B/A4 gave that right to the trustee, it did not change the priority rights of creditors
to the proceeds.

116  In my view, the ASI Acoustical decision does not stand for the proposition put forth by counsel to the Trustee.

117  The matter came before the court by way of an appeal by the trustee for AS7 Acoustical from a decision of the Registrar,
refusing to approve the payment to the trustee of its fees and disbursements. The Bank of Nova Scotia took security in the form
of a general security and assignment of accounts receivable. The security was ultimately assigned to Mr. Willsie.

118  Prior to bankruptcy, ASI bought materials from Winrock and owed Winrock around $56,000. Winrock then bought a
substantial amount of ASI inventory. Winrock owed ASI approximately $45,000 for the inventory, but resisted payment claiming
a right of "contra account". The trustee wrote to Winrock noting that a subsidiary company Hubcity owed part of the money to
ASI and therefore the claim of "contra account” could not be made out. The trustee also alleged that the Winrock claim was a
preference on the basis that the sole reason Winrock bought the inventory from ASI was to reduce its claim in the bankruptcy.

119  Ultimately, the matter was settled. The position of the trustee was that the matter was settled on the basis that the purchase
of inventory was a fraudulent preference under the provisions of the B/4 and because this remedy is not available to the secured
creditor, the money obtained from the settlement was an asset of the estate.

120 The registrar held that there was no dispute that the account receivable from Winrock was covered by the security
interest, and the fact that there were negotiations and the claim was eventually paid because the trustee alleged that there was
a fraudulent preference, did not convert the asset into some other kind of asset not subject to the security interest. The registrar
therefore found that the proceeds of the claim should not appear on the statement of receipts and disbursements as an amount
available to the estate.

121  Atthe hearing before Martinson J. on appeal, the creditors disputed the characterization of the transaction as a fraudulent
preference. The only evidence before the registrar was that there had been an allegation of a fraudulent preference by the trustee,
that no claim had been commenced by the trustee and that there was a negotiated settlement with Winrock.

122 Justice Martinson concluded that it was open to the Registrar, based on the material before her, to conclude that the
settlement monies were accounts receivable and subject to the security interest. It was in this context that the reference which
was cited by counsel to the Trustee: "[i]n any event, the fact that only a trustee can make a claim alleging a fraudulent preference
does not change the priority position of a secured creditor" was made.

123 From my reading of ASI Acoustical, the significant point is that the court recognized that in the circumstances of that
case, the fact that a fraudulent preference action had commenced, did not preclude the ability of a secured creditor to realize on
security or to follow the proceeds from security in accordance with the specific security agreement.

124 This position is again recognized in Agricultural Credit Corp. of Saskatchewan, where the court noted:
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Monies owing to a bankrupt, when collected by the trustee continue to be the property of the bankrupt and continue to be
subject to the existing security interests. This includes monies realized through the efforts of the Trustee. (Holy Rosary
Parish (Thorold) Credit Union Limited v. The Premier Trust Company, (1965), S.C.R. 503); Re Stadnik (Bankrupt) (1991),
90 Sask. R. 12 (QB); Re Moore (Bankrupt) (1989), 79 Sask. R. 63 (C.A.).

125 Counsel to the Trustee submits that the conclusion of the court in AS/ Acoustical is consistent with a long line of
jurisprudence that holds that monies recovered by the trustee are subject to the rights of secured creditors.

126 It seems to me that this statement is too broad. In my view, the focus has to be on whether or not the secured creditor
had rights in the collateral at the time of the suspect transaction.

127  In Yagerphone, the debenture holder's security was floating and the debenture holder had no claim to the assets recovered
by the liquidation.

128  In Mohawk, the floating charge had not crystallized.
129 In Maybank Foods, the court recognized that the secured creditor could have a claim, under a crystallized charge.
130  In S-Marque, the secured creditor held a floating charge and the preference "occurred before the debenture crystallized".

131 In ASI Acoustical, the court concluded that it was open to the registrar to conclude that the settlement monies were
accounts receivable and subject to the security interest.

132 In Agricultural Credit Corp., monies owing to a bankrupt on account of shares in the Saskatchewan Wheat Pool, when
collected by the trustee continued to be the property of the bankrupt and subject to the existing security interest. It was not a
preference action.

133 Yagerphone arose in the context of a regime dominated by fixed and floating charge debentures. In Ontario, since the
enactment of the Personal Property Security Act, R.S.0. 1990, c. P-10 ("PPSA"), security agreement do not generally refer to
fixed and floating security, but the concepts of fixed and floating charges is still recognized. (See Bank of Montreal v. Innovation
Credit Union, supra.)

134 Under the PPSA regime, the issue that has to be analyzed is whether or not the debtor had the ability to transfer the
collateral charged by the security agreement to a third party free and clear of the security interest.

135 It seems to me that, if the debtor was in a position to transfer the collateral free and clear of the interest of the secured
party, the Yagerphone analysis and conclusions remains valid. Conversely, if the collateral remains subject to the claims of
a secured party, the secured party may retain the ability to enforce its rights as against the collateral or any proceeds arising
from the collateral.

136 It seems to me that this outcome is consistent with the views of Doyle C.J. in Fresjac Pty. Ltd. (In lig), Re, supra, which
are summarized at [86] - [88] above. I am in agreement with the views and conclusions set out by Doyle C.J. in that case. The
outcome is also consistent with the approach of Lee Eng Beng in the emphasized part of [95]. The outcome is also consistent
with the approach outlined by Gerald McCormack at [96] and by Nancy Sanborn at [97].

137  Section 95 of the B/4 makes it clear that a transaction that is declared to be a preference is void as against the trustee.
This, in my view, makes it clear that it is the trustee that has the cause of action to declare a preference to be void. But, as
stated in Fresjac Pty. Ltd. (In Lq.), supra, the issue of who possesses the right to bring a preference action does not necessarily
determine entitlement to proceeds.

138 Thes. 95 cause of action remedy is designed to ensure that there is pari pasu treatment as between unsecured creditors.
The recipient of a preferential transfer is not entitled to keep the preferential proceeds if the elements of s. 95 are proven. The
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subject of the preference is returned to the estate but subject to the rights of secured creditors. In the words of Lee Eng Beng at
[95] above, "...if a secured creditor has the right to recover the assets transferred away in breach of his security rights and the
liquidator or trustee in bankruptcy recovers the assets pursuant to the statutory provisions, any recovery by the latter must be
held for the benefit of the former in so far as they would have been recoverable by the secured creditor."

139 Ultimately, distributions of the bankrupt's estate are made pursuant to s. 136 of the B/4 and again are preferenced with
the proviso: "subject to the rights of secured creditors".

140  The ability of a trustee to recover monies for the estate for the benefit of creditors is, in its entirety, subject to the rights
of secured creditors. If a secured creditor still has rights in the collateral, there is nothing in the fraudulent preference remedy
regime that would appear to preclude the secured creditor from exercising its rights. To the extent that the secured party has
rights in the collateral and has a remedy against the collateral in the hands of the third party, such remedy and the resulting
priority is not, in my view, altered because a trustee embarks on a preference action.

141  This analysis is consistent, in my view, with the structure of the B/4. The BI/A respects the rights of secured creditors.
Over time, modifications have been made to the statute to harmonize it with statutes providing for remedies to secured creditors.
But, the priority regime has not changed. If the secured creditor has rights to the collateral, the secured creditor takes priority
over the claims of unsecured creditors.

142 Counsel to the Trustee also referenced Thorne Ernst & Whinney and Gazzola, Re in connection with an explanation
as to the interplay of the preference provisions and priority distributions. The case involved a dispute between a landlord of
a bankrupt tenant and the trustee. The landlord appealed from a judgment holding that a distress levied by the landlord was
fraudulent and void as a preference as against the lessee's trustee.

143 Justice Hickson opined that under the B/4, the trustee is charged with gathering the assets of the bankrupt for the benefit
of the creditors and then distributing those assets pursuant to the scheme of distribution set out in s. 136 of the Act. In the context
of a preference, the trustee can bring an application under s. 95 and, if successful, the landlord would be required to pay over the
proceeds of the transaction to the trustee. Hickson J.A. went on to state that "in due course, depending on the claims of secured
creditors and those standing in priority to the landlord under the scheme of distribution established by s. 136 of the Act, if there
are sufficient assets in the estate the landlord will then receive payment pursuant to the provisions of that section".

144 Counsel to the Trustee went on to submit that in a similar case involving a preference action against the landlord, the
Court of Appeal for Ontario considered and followed Gazzola and, citing concurring reasons in Gazzola, the court noted that
the preference proceeds are to be distributed in accordance with the scheme in s. 136, which is subject to the rights of secured
creditors: See Canadian Imperial Bank of Commerce v. Canotek Development Corp., supra.

145  Inreviewing both the Gazzola decision and the Canotek decision, I do not see any finding that it is inconsistent with the
views that I have expressed above. Simply put, a trustee can pursue a preference action. If the trustee recovers proceeds, they
are to be distributed in accordance with s. 136. The reference "which is subject to the rights of secured creditors" restates the
position that if secured creditors have rights in the collateral, such priority is to be respected by the trustee.

146 Ido not read into the words "subject to the rights of secured creditors" as putting the position of the secured creditor at
an even higher level. Specifically, I do not interpret this phrase as enabling a secured party to step into and occupy the position
of the trustee. The trustee's rights are established under the B/4. The rights of a secured creditor are provided for in security
agreements and the PPSA and the process by which realization takes place is provided for in court orders, security agreements,
the PPSA, and in this case, the B/A.

147 Counsel to the Trustee also raises a number of policy considerations underlying the B/A in support of its position.
Specifically, counsel submits that the proposition that unsecured creditors have priority to the proceeds of a preference action
may lead to anomalous results insofar as an insolvent person could defeat the rights of a secured creditor by simply granting a
preference immediately prior to assigning itself into bankruptcy. The consequences of reversing the preference would be such
that the proceeds would benefit unsecured creditors. Counsel submits that it cannot be correct that by dealing with collateral
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in a preferential fashion, an insolvent person can alter bankruptcy priorities and nullify a secured creditor's exclusive claim
to that collateral.

148 This theme has also been recognized in certain academic writings. For example, Professor Fletcher, in The Law of
Insolvency, provides support for the trustee's position. In stating that the purpose of a preference action is to restore the situation
to the status quo ante, he puts into doubt the notion that the proceeds of the action are not subject to the rights of secured creditors.

149  The answer to the concern posed by counsel to the Trustee is not easy. To some extent, secured creditors are protected
by an ability to take action for recovery as a result of the provisions of their particular security agreement. The B/4 does not
extinguish the rights of secured creditors to follow collateral if circumstances are such that it is lawful and appropriate to follow
the collateral.

150 If, for example, the transaction is out of the ordinary course of business or, if the recipient is on notice that it is an
improper transaction, the secured party may very well have rights to recover the collateral or proceeds. However, if the debtor
was in a position to lawfully dispose of the collateral free and clear of the security interest, and has done so, it could very well
be that the only recovery for the secured creditor would be to participate in a distribution to unsecured creditors under s. 136 of
the BIA. This, of course, would happen if the secured creditor declares part of its indebtedness to be unsecured. This outcome
is a consequence, however, not of some realignment or readjustment of priorities under the B/A4, but rather, it is a consequence
of a factual scenario under which the debtor could lawfully transfer the collateral. This outcome is, in my view, consistent with
the Yagerphone analysis.

151  In the final analysis, I have concluded that:

(i) a trustee in bankruptcy (or a section 38 BI/A assignee) is the only party that can bring a preference action in
bankruptcy proceedings;

(i) the proceeds recovered by the trustee are brought into the estate;
(iii) distribution under the B/A is subject to the rights of recovery of secured creditors;

(iv) the bringing of a preference action and the recovery of proceeds does not preclude secured creditors from pursuing
whatever remedies they may have under the provisions of the security agreement and relevant statutes.

152 There is also nothing, in my view, that would preclude a secured creditor from pursuing appropriate remedies in
conjunction with the trustee pursuing its remedies. For example, at the outset of a proceeding, when investigations may not
have been complete, it may be difficult to pinpoint a specific remedy. This would likely require a cooperative effort as between
secured creditors and a trustee and some sort of formal agreement to recognize how matters are to be prosecuted and how
proceeds of litigation are to be allocated. An example of such an arrangement is referenced in Re Sharpland Inc., supra.

153 Overall, the objective of the preference action is to void preferential transactions for the benefit of creditors, while
recognizing legitimate security interests.

154  Air Canada has taken issue with the role of the Trustee in this case and makes specific reference to s. 13.4 of the B/4 which
explicitly contemplates that a trustee may act for or assist a secured creditor in certain circumstances. These submissions from
counsel to Air Canada have been put forth in an effort to persuade the court that the Trustee should, in this case, be following
the requirements of the B/4. Counsel to Air Canada also questions whether this court has the jurisdiction to allow a trustee to
pursue a B/A preference action within the context of a CCAA proceeding.

155 The CCAA does address the issue of preferences and transfers under value. Section 36.1(1) provides that the preferential
provisions of the B/A apply, with any modifications that the circumstances require, in respect of a compromise or arrangement,
unless the compromise or arrangement provides otherwise.

WESTLAW CAMNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 28


https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328962&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I3165dccff43a11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328962&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I3165dccff43a11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935008569&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328944&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I7cea346cf44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280684824&pubNum=134158&originatingDoc=Iab9b222f73d2188ae0440021280d79ee&refType=IG&docFamilyGuid=I73f073f1f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AIGuidedResearch)

Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223, 2011 CarswellOnt 8476
2011 ONSC 4223, 2011 CarswellOnt 8476, [2011] O.J. No. 3816, 206 A.C.W.S. (3d) 466, 338 D.L.R. (4th) 577...

156  In this case, there is no compromise or arrangement that has been proposed to creditors, nor is it expected to flow from
the type of proceeding that is currently before the court.

157  This leads to a straight-forward conclusion, in my view, that the preference action should proceed under the B/A.

158  However, this conclusion leads to the subject of coordination of proceedings under the CCAA and the B/A4. This subject
was addressed by the Supreme Court of Canada in 7ed Leroy Trucking Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.).

159  In Century Services, the majority noted that the CCAA4 is a flexible statute designed to preserve the value of a business
as a going-concern through a court supervised re-organization. In that case, a re-organization under the CCA4A4 had failed and
the Crown brought a motion for payment of its statutory deemed trusts pursuant to s. 222(3) of the Excise Tax Act, R.S.C. 1985,
c. E-15. Brenner C.J. denied the motion and allowed the assignment of the company into bankruptcy. The British Columbia
Court of Appeal had found that while the Crown could not seek repayment of GST source deductions in priority to other claims
during a CCAA or BIA proceeding, it could do so after the reorganization efforts had failed and prior to the commencement of
a BIA proceeding, such that the trial judge was bound to allow the motion and apply the provisions of the Excise Tax Act. The
majority of the Supreme Court rejected this reasoning noting at para. 47 that an interpretation giving the Excise Tax Act priority
over the CCAA would result in a "strange asymmetry" which would encourage statute shopping.

160 Justice Deschamps, writing for the majority, rejected the contention that Brenner C.J. had exceeded his authority
by continuing the stay of the Crown's GST claims while temporarily lifting the general stay to allow for the assignment in
bankruptcy. Section 11 of the CCAA, subject to certain restrictions, provides the court with broad authority to make an order
that is appropriate in the circumstances — a power which is not subject to explicit temporal limitations and is buttressed by the
court's inherent jurisdiction, as well as s. 20 (now s. 42) of the CCAA.

161 At para. 76 of Century Services, it is noted that the CCAA's objectives permit for a bridge between the CCAA and BIA
proceedings. As recently noted by the Supreme Court of Canada regarding section 20 of the CCAA:

That section provides that the CCA4A4 "may be applied together with the provisions of any Act of Parliament ... that authorizes
or makes provision for the sanction of compromises or arrangements between a company and its shareholders or any class
of them", such as the B/A4. Section 20 clearly indicates the intention of Parliament for the CCAA to operate in tandem with

other insolvency legislation, such as the B/A.

162 Further, Deschamps J. wrote at para. 78:

Tysoe J.A. therefore erred in my view by treating the CCAA and the B/A as distinct regimes subject to a temporal gap
between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to maintain two
statutory schemes for reorganization, the B/4 and the CCAA, reflects the reality that reorganizations of differing complexity
require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a
bankrupt debtor's estate. The transition from the CCAA to the B/4 may require the partial lifting of a stay of proceedings
under the CCAA to allow commencement of the B/4 proceedings. However, as Laskin J.A. for the Ontario Court of Appeal
noted in a similar competition between secured creditors and the Ontario Superintendent of Financial Services seeking to
enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the two statutes which would allow
the enforcement of property interests at the conclusion of CCAA proceedings that would be lost in bankruptcy.

163 This passage from Century Services clearly states, in my view, that the courts should be taking a pragmatic approach
in determining issues which arise in proceedings where the CCAA overlaps with the B/4. This is one such proceeding. The
overall objective should be to create a system under which the court can review transactions entered into between the debtor and
creditors in the period just prior to formal insolvency proceedings. The policy should be to ensure that there is an appropriate
review mechanism in place to challenge transactions that are not consistent with ordinary course activities and have had the
effect of unfairly transferring value to a third party during the review period. It seems to me that the CCAA can operate in
tandem with the B/4 in an effort to return matters to the status quo.
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164 Applying the principles of Century Services, it seems to me, that the preference motion should proceed in the B/A4
proceedings. However, in my view, this can be accomplished by a procedural order in CCAA proceedings which transitions the
matter to the B/A. There is no necessity or principled reasons to require the trustee to start from square one. This outcome is
consistent with my endorsement of February 24, 2010 at paras. 29 - 32.

165 Itis also appropriate, at this time, and in view of the contemplated continuation of the preference motion, that proceedings
be regularized with the Trustee taking the necessary steps to comply with its obligation under the B/A.

Disposition

166 In the result, a declaration shall issue to incorporate the conclusions set out at [151] which, for ease of reference, is
repeated:

(i) a trustee in bankruptcy (or a Section 38BIA4 assignee) is the only party that can bring a preference action in
bankruptcy proceedings;

(i1) the proceeds recovered by the trustee are brought into the estate;
(ii1) distribution under the B/A is subject to the rights of recovery of secured creditors;

(iv) the bringing of a preference action and the recovery of proceeds does not preclude secured creditors from pursuing
whatever remedies they may have under the provisions of the security agreement and relevant statutes.

167 I have also concluded that, if it is determined that the transaction is void as being a preference, at that point, the
appropriate determination can be made as to which party, be it either the trustee or the secured party, is entitled to the proceeds.
This determination should be based on whether the secured party has the right to recover the assets transferred, or any proceeds
resulting from such transfer. In my view, it is premature to comment on this issue, in the circumstances of this case, as the
factual record has not been fully determined.

168  In the context of this particular case, if it is the intention of the secured party to work in conjunction with the Trustee
and for the Trustee to utilize the preference provisions, the appropriate notifications should be provided in accordance with s.
13.4 of the B/A4 and the Trustee should move forward to fulfill its statutory obligations in the conduct of its administration.

169  To the extent that further directions are required in respect of this endorsement, the parties may contact the Commercial
List Office to set up a 9:30 a.m. appointment.
Order accordingly.
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Mitchell W. Grossell
T: 416-304-7978
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File No. 2387-001

June 18, 2026
VIA EMAIL

Aird & Berlis LLP
Brookfield Place

181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Attention : lan Aversa and Matilda Lici

Alvarez & Marsal Canada Inc.
Royal Bank Plaza — South Tower
200 Bay St., Suite 3501

Toronto, ON M5J 2J1

Attention:  Josh Nevsky and Sven Dedic

Stikeman Elliott LLP
Commerce Court West,
199 Bay St., Suite 5300
Toronto, ON M5L 1B9

Attention:  Lee Nicholson and Chloe Duggal

Re: In the Matter of the Companies’ Creditors Arrangement Act proceeding of Toys “R”
Us (Canada) Ltd., CL-26-00000042-0000 (the “CCAA Proceedings™)

We are counsel to Allied World Assurance Company (“AWAC”). We write regarding Toys “R”
Us Canada (“TRUC”)’s motion returnable June 22, 2026.

We understand that, among other things, TRUC seeks approval of distributions of the net sale
proceeds to 262, in its capacity as DIP lender, and 1001 Ontario, in its capacity as secured creditor
over the IP assets.

AWAC received the Monitor’s Related Party Transactions Report at approximately 10:00 p.m. on
June 12, 2026. The report is 50 pages long and raises concerns about potential transfers at
undervalue and/or preferential transactions during the applicable lookback periods. AWAC is
concerned that it is premature and prejudicial to creditors of TRUC to distribute the net sale
proceeds to TRUC’s related parties before creditors have had a reasonable opportunity to review
the report, obtain responses to focused information requests, and determine whether any relief
should be sought in respect of the related party transactions.

tgf.ca
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In that regard, Ernst & Young Inc. (“EY”) previously delivered information requests to the
Monitor on April 30, 2026, which remain outstanding. In light of the Related Party Transactions
Report responding to some of the information requested, AWAC is working with EY to focus and
refine the previous requests so that any further diligence can proceed efficiently.

AWAC requests that TRUC adjourn the distribution relief sought on the June 22 motion. In the
alternative, AWAC requests that any net sale proceeds otherwise available for distribution be held
by the Monitor in escrow pending further agreement of the parties or further order of the Court.

AWAC does not seek to delay the approval of the sale transactions or the orderly administration
of the CCAA proceeding. AWAC’s concern is limited to the proposed distribution of sale proceeds
before the issues arising from the Related Party Transactions Report have been properly considered
and determined by the Court.

We note that TRUC has requested an extension of the stay period to August 31, 2026. Subject to
timely responses to focused information requests and the availability of the Court, AWAC is
prepared to work with the other stakeholders toward an expedited timetable to address any issues
arising from the Related Party Transactions Report within the proposed stay extension period.

Please let us know whether TRUC will agree to adjourn the distribution relief or, alternatively, to
have the net sale proceeds held in escrow by the Monitor pending further agreement or order.

We are available to discuss.
Yours truly,

Thgrx:}tog Grout Finnigan LLP

7 A e
Mitchellfy. Grosdell ==
MWG

cc: Matt Kaplan, Ernst & Young Inc.
Stephanie Fernandes and Rebekah O’Hare, Thornton Grout Finnigan LLP
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AIRD BERLIS

lan Aversa
Direct: 416.865.3082
Email: iaversa@airdberlis.com

June 19, 2026

BY EMAIL (mgrossell@tgf.ca)

Thornton Grout Finnigan LLP
Toronto-Dominion Centre

100 Wellington Street West, Suite 3200
Toronto, Ontario

M5K 1K7

Attention: Mitchell W. Grossell
Rebekah O’Hare
Stephanie Fernandes

Dear Counsel:

Re: In the Matter of a Plan of Compromise or Arrangement of Toys “R” Us (Canada)
Ltd. / Toys “R” Us (Canada) Ltee (the “Applicant”)
Court File No. CL-26-00000042-0000

We are the lawyers for the Applicant in connection with the referenced proceedings under the
Companies’ Creditors Arrangement Act (the “CCAA”).

We acknowledge receipt of your letter of June 18, 2026.

The Applicant does not consent to the adjournment, in whole or in part, of its motion returnable
on June 22, 2026.

The Applicant’'s motion materials were served last Thursday, June 11, 2026, in accordance with
the timeframe prescribed in the Rules of Civil Procedure, in order to provide stakeholders with full
notice of the relief sought. The Monitor’s Third Report dated June 12, 2026 (the “Third Report”)
and the Monitor’'s Report on Related Party Transactions dated June 12, 2026 (the “RPT Report”),
were served last Friday.

We understand that Allied World Assurance Company (‘AWAC”) is asking the Applicant to
adjourn its relief sought with respect to the proposed distribution of proceeds from the AP
Transaction and the Fox Jumbo Transaction, on the basis that such distributions will foreclose
the rights of AWAC and other stakeholders with respect to potential claims for alleged preferences
and/or transfers at undervalue.

As Justice Dietrich held last year in Trindent Consulting International Inc. et al.,” following Justice
Morawetz’s (as he then was) decision in Tucker v. Aero Inventory (UK) Ltd.:?

" Trindent Consulting International Inc. et al., 2025 ONSC 3353.
2 Tucker v. Aero Inventory (UK) Ltd., 2011 ONSC 4223.

Aird & Berlis LLP Brookfield Place, 181 Bay Street, Suite 1800, Toronto, Canada M5J 2T9 416.863.1500 416.863.1515 | airdberlis.com
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41. Under the BIA, a trustee's ability to pursue assets from third parties as
preferences or transfers at undervalue under ss. 95 and 96 are not assets of the
debtor or the bankrupt estate. Rather, these are statutory remedies available to a
trustee under Canadian law: see Tucker v Aero Inventory (UK) Ltd 2011 ONSC
4223, [Aero Inventory], at paras 137-138. The statutory remedy is not the debtor's
property and will only come into existence when (and if) a bankruptcy order is made
against Trindent. Accordingly, it cannot amount to property of the estate as
referenced by Ms. Jarvis' opinion. [emphasis added]

Justice Morawetz in Tucker v. Aero Inventory (UK) Ltd. provided a detailed explanation of the law:

137. Section 95 of the BIA makes it clear that a transaction that is declared to be
a preference is void as against the trustee. This, in my view, makes it clear that it is
the trustee that has the cause of action to declare a preference to be void. But, as
stated in Fresjac Pty. Ltd. (In Lq.), supra, the issue of who possesses the right to
bring a preference action does not necessarily determine entitlement to proceeds.

138. The s. 95 cause of action remedy is designed to ensure that there is pari
pasu treatment as between unsecured creditors. The recipient of a preferential
transfer is not entitled to keep the preferential proceeds if the elements of s. 95 are
proven. The subject of the preference is returned to the estate but subject to the
rights of secured creditors. In the words of Lee Eng Beng at [95] above, "...if a
secured creditor has the right to recover the assets transferred away in breach of
his security rights and the liquidator or trustee in bankruptcy recovers the assets
pursuant to the statutory provisions, any recovery by the latter must be held for the
benefit of the former in so far as they would have been recoverable by the secured
creditor."

139. Ultimately, distributions of the bankrupt's estate are made pursuant to s. 136
of the BIA and again are preferenced with the proviso: "subject to the rights of
secured creditors". [emphasis added]

Accordingly, the sale transactions and the proposed distributions will not preclude any
stakeholders’ rights with respect to any potential claims for alleged preferences and/or transfers
at undervalue.

Neither AWAC nor the RPT Report has identified any issue with respect to the Secured IP Claim
or the DIP Facility (each as defined in the Third Report), which are the only obligations that are
proposed to be partially satisfied with proceeds of the sale transactions. While AWAC may wish
to conduct further diligence in respect of the RPT Report, such exercise does not justify delaying
distributions that are otherwise supported by the evidence before the Court. Notwithstanding
AWAC’s stated intention not to delay the approval of the sale transactions or the orderly
administration of the CCAA Proceedings, proceeding in the manner requested by AWAC would
delay the administration and increase the costs of these CCAA Proceedings.
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The Applicant intends to proceed with its motion on June 22, 2026.
Yours truly,

AIRD & BERLIS LLP
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Proceeding
Motion/Application to Dismiss.

MOTION by debtor to dismiss application for bankruptcy order.
J. Dietrich J.:

REASONS FOR DECISION

Introduction

1 Trindent Consulting Management International Inc. ("Trindent") seeks an order pursuant to s. 43(7) of the Bankruptcy
and Insolvency Act R.S.C., 1985, c. B-3 (the "BIA") dismissing the application for a bankruptcy application order commenced
against Trindent by Bioventus, LLC ("Bioventus").

2 For the reasons set out below, the Trindent's motion is dismissed.

Background

Procedural Background

3 This motion was commenced following an endorsement of Justice Penny dated August 28, 2024, which stated:
[1] Bioventus seeks to schedule a bankruptcy hearing which is opposed by the debtor, Trindent.

[2] Trindent is a Wyoming corporation. It filed a voluntary petition under Chapter 7 of the U.S. Bankruptcy Code in
Wyoming. I am advised that in January 2024, the Trustee filed a final account and certified that the estate had been fully
administered. Trindent remains an undischarged bankrupt.

[3] In these circumstances, Trindent raises a serious jurisdictional question as to how Bioventus, which had notice of the
U.S. bankruptcy proceeding and attended a meeting of creditors in that proceeding, can commence a bankruptcy application
against an undischarged bankrupt in Toronto.
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[4] T agree that this issue must be addressed as a threshold issue. Accordingly, Trindent shall bring a motion in this
proceeding to determine the threshold question of jurisdiction and whether another bankruptcy proceeding against Trindent
should be allowed. ...

4 In Trindent's notice of motion dated September 11, 2024, it stated that the issue on this motion was whether the Canadian
Court has the jurisdiction to make a bankruptcy order in respect of an undischarged bankrupt.

5 However, at the hearing of the motion, Trindent narrowed its position, admitting that the Court had jurisdiction to make a
bankruptcy order, if the factors set out in s. 43(1) of the BIA were established, despite Trindent being an undischarged bankrupt
under Chapter 7 of the U.S. Bankruptcy Code: see Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of) 2001 SCC
90, [Holt Cargo] at para 79.

6  Rather, Trindent's position on this motion is that even if the factors set out s. 43(1) of the BIA are established (which is
to be addressed at a separate hearing) then it would not be appropriate for a bankruptcy order to be made in the circumstances
and the Court should dismiss Bioventus' application under s. 43(7) of the BIA.

7 The majority of facts set out below were contained in an agreed statement of facts submitted by the parties for use on
this motion.

The Parties & the Debt

8  Trindent is a corporation organized under the law of the State of Wyoming. Trindent is also registered in the Province of
Ontario as an extra provincial corporation. An Ontario Profile Report and Trindent's Wyoming corporate profile list Trindent's
principal business address as Toronto, Ontario.

9  The sole director and officer of Trindent is Adrian Travis. Mr. Travis resides in Toronto, Ontario.
10 Trindent was incorporated in October of 2011 and carried on business as a management consulting firm.

11 During its operations, Trindent serviced over seventeen customers, including Bioventus and its sister company. These
customers were all located in the United States and services were provided in the United States.

12 On September 27, 2018, Bioventus commenced litigation against Trindent alleging that Trindent breached a services
agreement entered into between the two parties (the "Services Agreement"), under which Trindent agreed to provide consulting
services to Bioventus.

13 On October 20, 2020, the United States District Court for the Middle District of North Carolina (the "NC Court") issued a
ruling finding that Trindent breached the Services Agreement and was liable to Bioventus for damages in the principal amount of
USD $736,544. On December 23, 2020, the NC Court entered a corresponding judgment in favor of Bioventus against Trindent
(the "US Judgment"). The US Judgment was affirmed on appeal.

Post Judgment Events

14 Trindent did not make payments in satisfaction of the US Judgment. Accordingly, Bioventus conducted post-judgment
discovery of Trindent.

15  This discovery revealed that Trindent's bank accounts were located in Ontario and a substantial portion of the revenues
earned by Trindent in 2020, 2021 and 2022 were transferred to a related Canadian company, referred to in Trindent's material
as Trindent Consulting International Inc. ("TCII"), as payment of "management fees". Mr. Travis is also a director of TCII.

16 On September 12, 2022, Bioventus filed an application in the Ontario Superior Court of Justice seeking an Order
recognizing and enforcing the US Judgment in Ontario. Trindent retained counsel who appeared on that application. Bioventus
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obtained a Judgment dated April 2, 2023, recognizing and enforcing the US Judgment in Ontario (the "Ontario Judgment").
No payment has been made on the Ontario Judgment.

Canadian Bankruptcy Proceedings
17  OnJuly 31, 2023, Bioventus filed an application for a bankruptcy order against Trindent pursuant to the BIA.

18 Bioventus states that it commenced the bankruptcy application in Ontario given Trindent's connection to Ontario, including,
Trindent's principal place of business is listed as Ontario, Trindent's sole director and officer is in Ontario and Trindent's only
bank accounts are located in Ontario. Further, Bioventus states that it sought a bankruptcy order against Trindent in Ontario to
investigate and potentially seek recourse in connection with alleged preferences and alleged transfers at undervalue. Bioventus
has concerns that Trindent committed a preference or transfer at undervalue to avoid paying the US Judgment. Specifically,
Bioventus intends to assert that Trindent's financial statements disclose that Trindent's debts of significant size, aside from the
US Judgment, were all "due to related parties", that millions of dollars of deductions were made on its tax returns for what
are described as "management fees", and that Trindent's financial statements also reflect that millions of dollars were paid by
Trindent to a related party as "management fees" in the years 2019 and 2022.

19  The application for a bankruptcy order was originally scheduled to be heard in writing on October 25, 2023. Trindent did
not file a notice of dispute or otherwise indicate that it intended to oppose the application.

20  However, on October 17, 2023, Trindent filed a voluntary petition under Chapter 7 of the United States Bankruptcy Code
in the state of Wyoming (the "Chapter 7 Filing").

21 On October 24, 2023, Bioventus filed a request for an adjournment of its application for bankruptcy order scheduled on
October 25, 2023. The application was adjourned by endorsement dated December 5, 2023.

The Chapter 7 Proceedings
22 David J. Warner was named as insolvency Trustee in the Chapter 7 Filing.

23 The Chapter 7 Filing lists Trindent's creditors who are located in the United States. Aside from Bioventus, the only
creditors are U.S. taxing authorities.

24 Mr. Warner, as Trustee in the Chapter 7 proceedings, conducted an examination of Mr. Travis on November 21, 2023.
Joel Nessett, a lawyer from Cozen O'Connor LLP, counsel to Bioventus attended at the examination conducted by Mr. Warner.

25 Bioventus did not object to the Chapter 7 Filing or seek to set it aside. Bioventus did not file a claim in the Chapter 7 Filing.

26 On January 3, 2024, Mr. Warner filed a Final Account and certified that the estate had been fully administered in the
Chapter 7 proceeding.

Rescheduling the Canadian Bankruptcy Proceeding

27 In February of 2024, Bioventus sought to reschedule the previously adjourned hearing date for its application for
bankruptcy order.

28  On April 11, 2024. Trindent delivered a notice of dispute. This led to the Case Conference before Justice Penny noted
above and this motion was commenced by Trindent.

29  Trindent did not provide the Chapter 7 Trustee with notice of this motion.
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Issue

30  The only issue to be determined on this motion is whether the bankruptcy application commenced by Bioventus against
Trindent should be dismissed pursuant to s. 43(7) of the BIA.

Analysis
31  Section 43 of the BIA provides:
Bankruptcy application

43 (1) Subject to this section, one or more creditors may file in court an application for a bankruptcy order against a debtor
if it is alleged in the application that

(a) the debt or debts owing to the applicant creditor or creditors amount to one thousand dollars; and

(b) the debtor has committed an act of bankruptcy within the six months preceding the filing of the application.

Dismissal of application

(7) If the court is not satisfied with the proof of the facts alleged in the application or of the service of the application,
or is satisfied by the debtor that the debtor is able to pay their debts, or that for other sufficient cause no order ought to
be made, it shall dismiss the application.

32 As noted above, the motion is framed as a threshold motion. Although, there remains a dispute about whether the
requirements of s. 43(1) of the BIA have been satisfied, Trindent argues that even if those requirements are proven, the
bankruptcy application should be dismissed 'for other sufficient cause' under s. 43(7) of the BIA.

33 The Court's decision to dismiss an application under s.43(7) of the BIA is discretionary: see Medcap Real Estate Holdings
Inc. (Re),2022 ONCA 318 [Medcap] at par 10.

34 Where a creditor has an ulterior motive for bringing an application for a bankruptcy order, this can be "sufficient cause"
within the meaning of s. 43(7) of the BIA see Medcap at para 18.

35  Further, where no purpose would be served by a bankruptcy, this may also amount to "sufficient cause" within the meaning
of 5.43(7) of the BIA, however, "a debtor who has (a) committed an act of bankruptcy consisting of not paying debts as they
generally come due, and (b) failed to lead evidence to satisfy the court that it has the ability to pay its creditors bears a very
heavy onus to show that a bankruptcy would nonetheless serve no purpose" see Medcap at para 23.

36  Trindent submits that (i) that there is no purpose to the Canadian bankruptcy application because the Chapter 7 Trustee,
despite its discharge, remains 'vested' of all property of Trindent whether domestic or foreign; and (ii) Bioventus has brought
the bankruptcy application for an improper purpose.

No Purpose

37  Trindent submits that even if Bioventus were successful in the Canadian bankruptcy application, there is nothing to be
gained through that proceeding because the claim for the alleged preferences or transfers at undervalue would not be available
to a Canadian bankruptcy trustee.

38  Trindent relies on an expert opinion of Annette Jarvis, a partner at Greenberg Traugig, LLP for the proposition that what
Ms. Jarvis refers to as the '"Transfers' and '"Transfers Actions' vested exclusively in the Chapter 7 Trustee and that despite the
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Chapter 7 Trustee's discharge, they remain vested in the Chapter 7 Trustee as they were not abandoned. Further, Trindent argues
that the automatic stay of proceedings under the U.S. Bankruptcy Code continues to apply to the Transfers and the Transfer
Actions cannot be perused outside of the Chapter 7 Filing.

39  The opinion of Ms. Jarvis dated January 14, 2025, refers to the Transfers as a series of transfers being 'management fees'
paid by Trident between 2019 and 2022 as potential 'preference' or 'undervalued' transfers. Ms. Jarvis also opines that on the
filing of a voluntary bankruptcy case, a "bankruptcy estate" is created as provided for in 11 U.S.C. §541 and an 'automatic stay"
goes into effect pursuant to 11 U.S.C. §362 which protects property of the bankruptcy estate. Further, Ms. Jarvis opines that
"property of the estate" is very broadly defined in 11 U.S.C. §541 and subject to narrow exceptions that are not relevant for the
current case, includes "all legal or equitable interest of the debtor in property as of the commencement of the case" (emphasis
added).

40  Ms. Jarvis then goes on to opine that upon the filing of a bankruptcy petition, the right to avoid pre-bankruptcy transfers
under non-bankruptcy law becomes property of the bankruptcy estate and vests in the Chapter 7 Trustee exclusively.

41  What does not appear to be addressed by Ms. Jarvis' opinion or any of the U.S. case law referenced by her is the situation
at play in this case. Bioventus has been clear that it seeks to pursue the Canadian bankruptcy application to investigate the
transfers of funds by Trindent to a related party under ss. 95 and 96 of the BIA. Under the BIA, a trustee's ability to pursue
assets from third parties as preferences or transfers at undervalue under ss. 95 and 96 are not assets of the debtor or the bankrupt
estate. Rather, these are statutory remedies available to a trustee under Canadian law: see Tucker v Aero Inventory (UK) Ltd
2011 ONSC 4223, [Aero Inventory], at paras 137-138. The statutory remedy is not the debtor's property and will only come
into existence when (and if) a bankruptcy order is made against Trindent. Accordingly, it cannot amount to property of the
estate as referenced by Ms. Jarvis' opinion.

42 Ms. Jarvis also opines that to the extent avoidance or recovery actions existed under Canadian law against Trindent, the
Chapter 7 Trustee could have petitioned the Canadian Court for recognition of the Chapter 7 Filing. Trindent goes on to argue
that this means the Chapter 7 Trustee is exclusively empowered to do so and therefore in these circumstances, Bioventus should
not be permitted to proceed with the Canadian bankruptcy application.

43 I do not accept Trindent's argument. As the Supreme Court of Canada in Holt Cargo stated:

79 Further, Canadian law has always recognized that initiation of foreign bankruptcy proceedings does not prevent
concurrent insolvency proceedings in Canada: see Castel, supra, at p. 565; Allen v. Hanson (1890), 1890 CanLII 44 (SCC),
18 S.C.R. 667; Re Breakwater Co. (1914), 33 O.L.R. 65 (H.C.), and Re E. H. Clarke & Co., 1923 CanLII 467 (ON SC),
[1923] 1 D.L.R. 716 (Ont. S.C.). The existence of two sets of proceedings obviously raises the spectre of conflicting
decisions or approaches, although as noted in 1890 by Ritchie C.J. of this Court in Allen, supra, at p. 674, it is "the duty of
the courts of both countries to see no conflict should arise". Conflict avoidance can take many forms, including dismissing

or staying Canadian proceedings. Section 43(7) of the Bankruptcy and Insolvency Act permits the court to dismiss a petition
if it has "sufficient cause". This requirement may be satisfied if the debtor has been declared bankrupt elsewhere. In fact,
the courts have stayed liquidation proceedings where bankruptcy proceedings are on foot in a foreign jurisdiction: Re
Stewart & Matthews, Ltd. and The Winding-Up Act (1916), 1916 CanLIl 729 (MB KB), 10 W.W.R. 154 (Man. K.B.).
Similarly, in an appropriate case, the Federal Court can avoid conflict by staying its proceedings pursuant to s. 50 of the
Federal Court Act.(emphasis added)

44 Although it may be appropriate to stay Canadian insolvency proceedings in favour of ongoing foreign proceedings, it
does not follow that if a foreign bankruptcy proceeding is initiated, the terms of foreign insolvency law dictate who may bring
(or who may not bring) a bankruptcy application under Canadian law.

45  The approach suggested by Trindent is also at odds with Part XIII (Cross Border Insolvencies) of the BIA. Part XIII of
the BIA provides mechanisms for dealing with cross-border insolvencies to promote cooperation between this Court and courts
in foreign jurisdictions. No application for recognition of the Chapter 7 Filing as a foreign proceeding has been made. Under
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Part XIII of the BIA, if a such a recognition application is made and granted, a stay of the Canadian bankruptcy application
may be ordered in certain circumstances and must be ordered if the center of main interests (COMI) of Trindent is found to
be in the United States. Bioventus has made submissions that Trindent's COMI is not in the United States, but this is not an
issue which is before me.

46  The Chapter 7 Trustee did not make any attempt to avail itself of the procedures required by Part XIII of the BIA to impose
a stay. It would be contrary to the purpose of Part XIII of the BIA to find, as Trindent submits, that absent any such recognition
proceeding, Bioventus is stayed from moving forward with its previously commenced Canadian bankruptcy application.

47 Trindent's arguments in this regard are, in large part, expressed as concerns with the Chapter 7 Filing and the role of
the Chapter 7 Trustee. The Chapter 7 Trustee, however, is not the party making these submissions. Trindent, who by its own
admission is an undischarged bankrupt in the Chapter 7 Filing, did not provide the Chapter 7 Trustee with notice of this motion.

48 I am mindful of the Supreme Court of Canada's caution that conflict between insolvency proceedings should be avoided,
however, there does not appear to be, at this point in time, any conflict between the Chapter 7 Filing, which has been closed,
and the Canadian proceeding contemplated by the bankruptcy application should it be granted.

49  If funds are recovered in the Canadian bankruptcy application, then it may be that coordination is necessary at that time
to ensure no conflict between the two proceedings. In this respect, Bioventus has advised that the Chapter 7 Trustee, although
discharged, will be provided with notice of the hearing of the bankruptcy application.

50 Accordingly, I am not persuaded that Trindent has met the high onus required to satisfy the Court that a bankruptcy
application should be dismissed under s.43(7) on the basis that the bankruptcy would serve no purpose.

Improper Purpose

51 Trindent also argues that the Bioventus has not provided evidence as to why it could not pursue the Transfers in the
Chapter 7 Filing and why a Bankruptcy filing under the BIA would be more advantageous. Accordingly, Trindent says that
Bioventus must have an improper purpose in bringing the Canadian bankruptcy application.

52 Courts have held that a bankruptcy application is filed for improper purpose where, for example, an application was
filed to eliminate a business competitor or obtain a business advantage: see: Lloyd W. Houlden, Geoffrey B. Morawetz, Janis
P. Sarra, "Bankruptcy and Insolvency Law of Canada, 4th Edition" at § 3:58.

53 Assetout in Lai (Bankruptcy), Re 2005 CanLII 17915(ONSC) at para 18, in determining if a proceeding in bankruptcy
is being brought for an improper purpose or is an abuse of process, the Court should consider whether the relief sought in the
proceeding is consistent with the purpose and intent of bankruptcy legislation which is to provide for the orderly distribution of
the assets of the bankrupt among the bankrupt's creditors for the general benefit of such creditors and to provide an opportunity
for the granting of a fresh start and rehabilitation for the bankrupt.

54 Here, given the corporate nature of the proposed bankrupt — a fresh start per se is not relevant. Trindent also submits that
respect should be given to the principal of finality for the director of Trindent, Mr. Travis. Trindent submits Mr. Travis complied
with his duties in the Chapter 7 Filing should not be required to again submit to examinations and other investigations. In this
respect, the Court should keep in mind that the protection of creditors is central to insolvency legislation. See Medcap at para
24. Inconvenience to a representative of the debtor, does not outweigh the protection of creditors.

55  If assets are recovered in Canadian bankruptcy proceedings, they will, subject to the provisions of the BIA, be available
to all creditors with proven claims.

56  Trindent argues that it is already subject to the Chapter 7 Filing and Bioventus could have pursued reviewable transaction
remedies with respect to the payment of management fees to Trindent's related corporation in that forum and has provided no
reason why it did not.
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57 Rather, the evidence is that Bioventus commenced the Canadian bankruptcy application prior to Trindent's voluntary
Chapter 7 Filing in order to investigate potential reviewable transactions with respect to the payment of management fees to
the related Canadian company. Bioventus did not file a claim in the Chapter 7 Filing, the Chapter 7 Filing closed three months
after it was commenced. There is no evidence that the Chapter 7 Filing changed Bioventus' intention.

58 Although Bioventus could have participated in the Chapter 7 Proceedings, I am not persuaded that is a determinative factor.
It may be that Bioventus wishes to pursue the Canadian Bankruptcy application as the related company, who is the purported
recipient of the 'management fees' in question is a Canadian company. Simply because Bioventus has not explained why it sees
the Canadian statutory provisions as more desirable than those at issue in the Chapter 7 Filing does not amount to proof of an
improper purpose sufficient to satisfy Trindent's heavy onus under s. 43(7) of the BIA.

Disposition
59  For the reasons set out above, Trindent's motion is dismissed.

60  Costs are deferred to be determined in connection with the hearing of the bankruptcy application.
Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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36.1(1) of CCAA provided preferential provisions in BIA applied in respect of compromise or arrangement — There was no
compromise proposed to creditors, nor was any expected to be forthcoming — CCAA could operate in tandem with BIA to
return matters to status quo — Procedural order in CCAA proceedings would transition matter to BIA so trustee would not
have to start again.
Bankruptcy and insolvency --- Administration of estate — Trustees — Miscellaneous
Duty to comply with obligations under Bankruptcy and Insolvency Act.
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1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC
3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R. (5th) 170, [2011] 2 W.W.R.
383 (S.C.C.) — followed
Tolcher v. National Australia Bank Ltd. (2003), [2003] NSWSC 207, 44 A.C.S.R. 727 (New South Wales S.C.) —
considered
Tucker v. Aero Inventory (UK) Ltd. (2010), 2010 CarswellOnt 1094, 2010 ONSC 1196, 65 C.B.R. (5th) 314 (Ont. S.C.J.
[Commercial List]) — considered
Warran Whillans Enterprises Inc. (Trustee of) v. Gazzola (1989), 38 B.C.L.R. (2d) 27,4 R.P.R. (2d) 153,[1989] 5 W.W.R.
740, 75 C.B.R. (N.S.) 151, (sub nom. Thorne Ernst & Whinney Inc. v. Gazzola) 60 D.L.R. (4th) 590, 1989 CarswellBC
354 (B.C. C.A.) — followed
Willmott (1886), L.R. 31 Ch. D. 425 (Eng. Ch. Div.) — considered
Wily v. St. George Partnership Banking Ltd. (1999), 161 A.L.R. 1, [1999] FCA 33 (Australia Fed. Ct.) — considered
Yagerphone Ltd., Re (1935), [1935] 1 Ch. 392 (Eng. Ch. Div.) — followed

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

s. 13.4 [en. 1992, c. 27, s. 9(1)] — referred to
s. 38 — referred to

s. 67 — considered

s. 69.3 [en. 1992, c. 27, s. 36(1)] — referred to
s. 70(1) — referred to

s. 71 — referred to

s. 91 — referred to

s. 95 — considered

s. 95(1) — referred to

s. 96 — referred to

s. 96(1) — referred to

s. 136 — considered

s. 136(1) — referred to

s. 136(1)(f) — referred to

s. 141 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

Pt. IV — referred to
s. 11 — considered

s. 11.7 [en. 1997, c. 12, s. 124] — referred to
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s. 20 — considered
s. 36.1 [en. 2007, c. 36, s. 78] — referred to

s. 42 — referred to
Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

s. 222(3) — referred to
Insolvency Act, 1986, c. 45
Generally — referred to
Personal Property Security Act, R.S.0. 1990, c. P.10
Generally — referred to
Statute of Elizabeth, 13 Eliz. 1, ¢. 5
Generally — referred to

HEARING of threshold issue regarding proceeds of preferences transactions in motion by trustee in bankruptcy for declaration
certain transactions were void as fraudulent preferences.

Morawetz J.:

1 KPMG Inc., as Trustee in Bankruptcy (the "Trustee") for Aero Inventory (UK) Limited and Aero Inventory plc (together,
"Aero") brings this motion to have certain transactions (the "October Transactions") entered into between Aero and Air Canada
declared void pursuant to s. 95 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ("BIA"). The Trustee seeks the return
of value in the amount of U.S. $75 million from Air Canada (the "Preference Proceeds").

2 Athreshold issue has been identified. The Trustee takes the position that the Preference Proceeds, once recovered, would be
subject to the rights of Aero's secured creditors. Air Canada takes the position that any proceeds resulting from this preference
motion should only benefit Aero's unsecured creditors.

3 Therefore, at this point, the central issue is a question of law: are the proceeds of a preference action under s. 95 of the
BIA subject to the rights of secured creditors?

4 In addition to the direction sought with respect to the priority of the Preference Proceeds, Air Canada also seeks an order
regularizing the proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, ("CCAA"), the parallel
proceedings under the B/4 and the preference motion.

Background Information

5 In its factum, Air Canada has provided an account of the events leading up to the October Transactions. In view of the
threshold question of law, in my view, it is premature to focus on the facts in respect of the October Transactions. A brief
overview of the background is, however, helpful, to put matters into context.

6  On November 11, 2009, Administration proceedings in respect of Aero were commenced in the High Court of Justice of
England and Wales (Chancery Division, Companies Court) (the "Foreign Proceedings"). Messrs. Tucker, Heis and Graham of
KPMG LLP were appointed as joint administrators (the "Administrators") of Aero.

7 On the same day, this court recognized the appointment of the Administrators as foreign representatives of Aero (the
"Foreign Representatives") under Part IV of the CCAA.

8  Aero reported that its secured creditors would face a shortfall of approximately £150 million, while its unsecured creditors,
who are owed approximately £60 million, would receive virtually nothing at all.
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9 Following the November 11, 2009 filings, the Foreign Representatives met with Air Canada and discussed, infer alia,
the October Transactions. From the Foreign Representatives' standpoint, a concern arose that the October Transactions might
constitute an unlawful preference.

10 The October Transactions arose out of a relationship between Air Canada and Aero in respect of maintenance
required for Air Canada's aircraft. In December 2008 Air Canada and Aero executed an agreement (the "Line Maintenance
Agreement") under which Aero became Air Canada's exclusive supplier for practically all of its Category 3 Inventory used
for line maintenance.

11 In early 2009, Aero and Air Canada entered into an agreement (the "January Purchase Agreement") under which Aero
sold to Air Canada a pool of Category 3 Inventory. Over the course of the year, Aero was expected to purchase parts from
this pool of inventory.

12 Inreturn, Air Canada provided Aero with nine U.S. $10 million principal Bills of Exchange (#1 - 9) and one similar Bill of
Exchange (#10) for approximately U.S. $10.7 million (collectively, the "Bills of Exchange"). Each of the Bills of Exchange was
payable to Aero and drawn on Air Canada. Air Canada contends that with the exception of transfers of the Bills of Exchange to
Deutche Forfait (which never, in fact, occurred), the January Purchase Agreement required Air Canada's consent to any transfer
of the Bills of Exchange.

13 Air Canada contends that Aero ultimately failed to comply with the most significant provisions of the January Purchase
Agreement. Ultimately, Aero and Air Canada reached an agreement under which certain Bills of Exchange were delivered back
by Aero to Air Canada. It is this series of transactions as between Aero and Air Canada that the Trustee refers to as the October
Transactions.

14 InJanuary 2010, the Foreign Representatives brought a motion to assign the Aero companies into bankruptcy expressly
"for the purpose of pursuing a preference action under s. 95(1) or 96(1) of the B/A. On January 22, 2010, the court authorized
the Administrators to assign Aero into bankruptcy and temporarily lifted the stay for that purpose (the January 2010 "Order").

15 In seeking the January 22, 2010 Order, the Administrators advised the court that they wished to assign Aero into
bankruptcy to preserve the right to pursue any reviewable preferences that may have taken place during the statutory review
period prescribed by the B/A4. The Administrators further advised that their security searches had revealed two secured creditors,
Lloyds (asserting a general security interest in Aero's assets) and Air Canada.

16  On February 4, 2010, the Trustee reported that although no claims process had been conducted, all creditors had been
advised of the Administrators' view that the secured creditors would suffer a significant shortfall and that there would be no
funds available for distribution to unsecured creditors. The Trustee further reported its expectation that the secured creditors'
security would extend to any funds generated from a preference claim under ss. 95 or 96 of the BIA.

17  The Trustee also reported that, in light of the expectation that there would be no recoveries to unsecured creditors, it saw
no value in incurring the expense associated with the discharge of its statutory obligations under the B/A.

18  On February 4, 2010, the Trustee filed a motion seeking to dispense with certain obligations of the Trustee under the B/4.
The court granted the order sought by the Trustee (the "February 2010 Order"). Air Canada did not oppose the relief sought.
The court issued the February 2010 Order in the CCAA proceedings extending the time period for the Trustee to perform its
statutory obligations under the B/4 (including convening a meeting of creditors and holding a vote of the unsecured creditors)
until further order. The February 2010 Order further authorized the Administrators to provide direction to, and supervise the
Trustee in pursuing the contemplated preference motion, subject to the review of the court.

19 On April 27, 2010, the Trustee brought a motion in the CCAA proceedings seeking a declaration that the October
Transactions between Air Canada and Aero constituted a preference within the meaning of's. 95(1) of the BIA.
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20 On June 30, 2010, the Trustee filed a report which included opinions from independent counsel on the validity and
enforceability of the security held by a syndicate of secured lenders (the "Lenders") over Aero's assets.

21 Aero financed its business with the U.S. $500 million revolving facility which it obtained from the Lenders. The Lenders
hold:

(a) a general security interest and fixed mortgage over all the personal property of Aero in Canada, which has been
duly registered; and

(b) a deed of Hypothec also duly registered in the Province of Quebec.
The Issues
22 Three issues need to be determined on this threshold motion:

(a) Whether secured creditors are entitled to assert priority over the proceeds of a preference action. Put another way,
can the Trustee pursue the preference action solely on behalf of, and for the benefit of, a secured creditor?

(b) Is the preference motion properly brought within the CCAA proceedings, or should it be reconstituted in the
bankruptcy proceedings?

(¢) Should the February 2010 Order be varied to provide that the Trustee has to comply with certain obligations under
the BIA?

23 As the Trustee points out in its factum, on several occasions, Canadian courts have had to consider whether a secured
creditor has the right to assert its priority claim over the proceeds of a preference action. The Trustee acknowledges the body
of jurisprudence appears unclear, inconsistent and conflicting.

24 1t is the Trustee's position that jurisprudence and policy considerations underlying the B/4 lead to the conclusion that the
Preference Proceeds should be paid over to the Lenders by the Trustee.

25 Air Canada, not surprisingly, takes a different position. Air Canada does not contest the Trustee's ability to pursue
preference claims in the bankruptcy proceedings. However, Air Canada takes the position that the Trustee cannot pursue a
preference claim as an advocate for Lloyds or for Lloyd's exclusive benefit.

The Parties' Positions

1. Are secured creditors entitled to assert priority over the proceeds of a preference action and can the Trustee pursue a
preference action solely on behalf of, and for the benefit of, a secured creditor?

Air Canada's Position

26 Air Canada takes the position that a trustee cannot pursue a preference action where the proceeds would accrue to the
sole benefit of a secured creditor as to do so is inconsistent with the jurisprudence holding that fraudulent preferences that
do not benefit unsecured creditors cannot be pursued. Instead, the right to pursue a fraudulent preference action is a statutory
right of the trustee only, and where appropriate to pursue, such preferences are only void as against the trustee, such that the
recovered property accrues to the benefit of the general body of unsecured creditors. Finally, Air Canada submits that the
proposed preference action is inconsistent with the role of a trustee.

The purpose of a preference action

27  Air Canada submits that the purpose of a preference action is to allow for the equal distribution of the debtor's assets among
the general body of creditors such that a trustee cannot pursue a preference action for the sole benefit of a secured creditor.
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28  Further, the purpose of's. 95 of the B/A is to ensure that the debtor's money is divisible equally among unsecured creditors,
subject to the priorities in s. 136 of the BIA4. In support of this proposition, counsel to Air Canada cites the Supreme Court of
Canada in Hudson v. Benallack (1975), [1976] 2 S.C.R. 168 (S.C.C.) at p. 175, where it is noted that the purpose of preference
actions is to put all creditors on an equal footing.

29 Counsel further submits that s. 95 of the B/4 permits a trustee to challenge the debtor's transactions occurring on the
eve of bankruptcy, as such transactions reduce the money available for distribution to creditors and presumably fail to treat all
of the creditors equally. Conversely, where there would be no benefit to unsecured creditors from the pursuit of a preference
action, the Trustee may not undertake a preference action.

30 Inthis case, the Trustee's position is that the proceeds of the preference action accrue to the benefit of the secured creditor.
Counsel to Air Canada submits that this would not constitute a benefit to the general body of creditors such that this action
cannot be pursued. Instead, secured creditors' rights are to be exercised outside of bankruptcy as a function of their security
agreement and provincial law: BIA4, ss. 69.3, 70(1), 136(1) and 141.

31  Air Canada takes the position that the jurisprudence is replete with examples of the courts declining to allow a trustee to
pursue a preference action where the proceeds would accrue to the sole benefit of secured creditors.

32 Air Canada submits that in Cooper, Re (1875), (1874-75) L.R. 10 Ch. App. 510 (Eng. Ch. App.) at p. 511-512, the court
found that the trustee ought not to pursue a preference action for the benefit of a single creditor. Instead, preference actions are
to be pursued for the benefit of all creditors. In that case, a creditor alleged that he had given the debtor an advance of £2000,
secured by a consignment of the debtor's shipment of currants. However, once the shipment arrived, the debtor pledged the bills
of lading for that shipment to a subsequent creditor, as security for advances made by that person. The Registrar declined to
order the trustee to account to the estate for the value of the currants or take the necessary steps for their recovery, but did order
that the first creditor was at liberty to use the trustee's name in any proceeding against the subsequent creditor or the debtor to
enforce the delivery of the currants or payment of the proceeds to him. On appeal, the Divisional Court found that the trustee's
name could not be used in a preference action by an encumbrancer, unless the secured creditor were to give up the claim on
the property for the benefit of all creditors. There could be no fraudulent preference where the preference granted concerned
property that did not belong to the bankrupt.

The right to bring a preference action is a statutory right of the Trustee

33 Air Canada takes the position that the Trustee's proposed preference action is incompatible with the fact that the right
to pursue a preference action is a statutory right provided solely to the Trustee and a secured creditor cannot take advantage of
the Trustee's statutory right. Instead, property recovered as a result of the exercise of the Trustee's statutory right is not subject
to any security interest.

34 Counsel to Air Canada referenced in Yagerphone Ltd., Re, [1935] 1 Ch. 392 (Eng. Ch. Div.) at p. 396, which counsel
submits affirms the principle established in Ex parte Cooper. In Yagerphone, the liquidator sought to attack the provision of
certain funds to a creditor, which funds were said to be subject to a debenture. The debenture holder was found to not be entitled
to the proceeds of the preference action as he held a general or floating security interest in the debtor's property, rather than a
fixed charge over those funds. As a result, the preference action could be pursued and the transfer was considered to be void
solely as against the liquidator, with the recovered funds impressed with a trust in favour of the creditors generally.

Bennett J. stated at pp. 395-96:

There have been two cases which establish quite clearly that, whether in bankruptcy or in the liquidation of a company, a
secured creditor has no right to enforce for his benefit the remedy which is given to a trustee in bankruptcy or the liquidator
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of the company of avoiding a payment or setting aside a transaction made or entered into with a view to preferring a creditor

of the bankrupt or a company in liquidation. The authorities are Ex parte Cooper and Willmott v. London Celluloid Co.

Neither of these cases, as I have said, decides the point which arises on the summons. I propose to decide it in favour
of the liquidators on this ground - namely, that, at the time when the securities contained in the debenture issued to H.
Yager (London), Ld., crystallised, the 240/. 11s. 2d. was not the property of Yagerphone, Ld., the company which issued
the debenture.

The right to recover a sum of money from a creditor who has been preferred is conferred for the purpose of benefitting

the general body of creditors, and I think Mr. Montgomery White was right when he said that the sum of money, when
recovered by the liquidators by virtue of s. 265 of the Companies Act, 1929, and s. 44 of the Bankruptcy Act, 1914, did
not become part of the general assets of Yagerphone, Ld., but was a sum of money received by the liquidators impressed

in their hands with a trust for those creditors amongst whom they had to distribute the assets of the company.

[Emphasis added; Citations omitted. ]

35  Air Canada submits that the reasoning of Yagerphone was adopted in Maybank Foods Inc., Re (1990), 72 O.R. (2d) 93
(Ont. S.C.), and Oasis Merchandising Services Ltd., Re (1996), [1998] Ch. 170 (Eng. C.A.). In Maybank Foods, the respondent
had conceded that the proceeds of a preference action are held in trust for the general body of creditors. Air Canada frames
the distinction drawn in Oasis as between assets which were the debtor's property upon liquidation and may be subject to a
charge, and those that were conveyed away to another creditor but recovered pursuant to a preference action, which are not
subject to a charge. In other words, the court in Oasis drew a distinction between assets over which a secured creditor possesses
a fixed charge at the time of liquidation, which are subject to the security, and assets which were conveyed to another creditor
and recovered pursuant to a preference action, which were subject to a floating charge and, as such, not subject to the secured
creditor's security. Oasis dealt with the proceeds of a wrongful trading claim, but the court nevertheless noted that the proceeds
of preference actions are not company property, but rather, exist by virtue of liquidation and the liquidator's right of action, and
are impressed with a trust in favour of the unsecured creditors. At pp. 181, the Court stated:

Thus a right of action against directors for misfeasance which the liquidator (amongst others) can enforce under section
212 of the Act of 1986 and the fruits of such an action are property of the company capable of being charged by a debenture,
because the right of action arose and was available to the company prior to the winding up. But with this can be contrasted
the right of action by a liquidator, and the fruits of such an action, for fraudulent preference or fraudulent or wrongful
trading, which are not the property of the company and are not caught by a debenture: see Gough, Company Charges,
2nd ed. (1996), p. 122.

36  Similarly, Air Canada notes that Millet J. in MC Bacon Ltd. (No.2), Re (1990), [1991] Ch. 127 (Eng. Ch. Div.), a case
concerning whether the liquidator was entitled to recover its fees for the pursuit of a preference action, continued to apply
Yagerphone to the determination of whether that preference action was properly brought so as to constitute an expense of the
winding up payable out of the assets of the company. In making that determination, Millet J. noted that a preference action can
only be made by a liquidator or administrator, and not a debentureholder because a debenture holder is bound by payments in
the ordinary course of business even if the payment is preferential, whereas the liquidator is not. Millet J. wrote at p. 137:

It was thus established long before 1986 that any sum recovered from a creditor who has been wrongly preferred enures
for the benefit of the general body of creditors, not for the benefit of the company or the holder of a floating charge. It does
not become part of the company's assets but is received by the liquidator impressed with a trust in favour of those creditors
amongst whom he has to distribute the assets of the company: see In Yagerphone Ltd. [1935] Ch. 392.
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Fraudulent preferences are only void as against the trustee

37  Counsel to Air Canada submits that fraudulent preferences under s. 95 of the B/4 are declared to be void as against the
Trustee and not as against any other party, including secured creditors. Property recovered pursuant to a preference action is
held by the Trustee for the benefit of the general body of creditors.

38  Air Canada submits that the judgment of Hood J. in S-Marque Inc. v. Homburg Industries Ltd., [1998] N.S.J. No. 550
(N.S. S.C.) aff'd for diff't reasons Homburg v. S-Marque Inc., [1999] N.S.J. No. 94 (N.S. C.A.), endorses this view. In that case
the deficit in the security of the secured creditor could not be paid in priority from the proceeds of a preference action. Rather
the secured creditor could claim for the deficit as an unsecured creditor. Hood J. reviewed the jurisprudence relating to the
entitlement to the proceeds of preference actions and concluded at para. 147:

The effect of all these decisions is that overturning a fraudulent preference puts the property back in the hands of the trustee.

The transaction is void as against the trustee in bankruptcy. The property does not, however, revert to the bankrupt to be
available as part of the security over which a secured creditor has rights of seizure.

[Emphasis added.]

39  To similar effect, Air Canada submits that the court in Canadian Imperial Bank of Commerce v. Canotek Development
Corp. (1997), 35 O.R. (3d) 247 (Ont. C.A.) ("Canotek"), stated at p. 256 that "[s]ection 95 renders a fraudulent preference void
as against the trustee in bankruptcy; it does not render it void as against a secured creditor".

40  In Canotek, the bank held a general security agreement and chattel mortgage on the assets of F. Inc. (the debtor), which
went bankrupt, but C. Corp, (the landlord of F. Inc.) levied distress against F. Inc without granting sufficient time for the tenant
to rectify the situation. The court found that there was a fraudulent preference against the trustee, but not as against the bank.
However, the landlord might still have rights under s. 136(1)(f) as a preferred creditor.

41  The court rejected the bank's argument regarding the reversal of priorities, stating at p. 251:

However, the bank says that but for the premature sale the property distrained would have been property of the bankrupt
and, thus, subject to the bankruptcy. In that case, the bank argues, it would have been entitled to its security as against the
trustee. In short, the bank argues that it has been deprived of the right to take advantage of the assignment in bankruptcy
to gain priority in the goods and their proceeds over the trustee in bankruptcy. Since the trustee would have priority over
the landlord's distraint, the bank would thus have priority over the landlord as secured creditor in the bankruptcy. This is a
tail-chasing type of priority problem which must be resolved by looking at the relationship between the true parties to the
dispute. In this case, the bank never did have a priority over the landlord once the landlord distrained against the goods.

The artificiality of looking to the bankruptcy proceedings to give the bank something the law never intended it to have is
obvious, and should not be countenanced by the court.

42 Intriguingly, the Court while noting, at p. 256, that "[g]enerally, provincial law governs priorities between various secured
creditors, and also between secured creditors and landlords", went on to state that ...outside bankruptcy the landlord prevails
in facts such as these, and the incidence of bankruptcy should in no way alter this situation."[Emphasis added.]

The Trustee is an impartial officer of the court

43 Air Canada takes the position that the Trustee's position in respect of the proposed preference action is inconsistent with
its role as an impartial officer of the court submitting that a trustee should not act as an advocate for any particular class of
creditors. Instead, its role is to gather in the assets of the bankrupt and divide the proceeds in accordance with the scheme of
the BIA: See Beetown Honey Products Inc., Re (2003), 46 C.B.R. (4th) 195 (Ont. S.C.J.) at para. 22, aff'd (2004), 3 C.B.R.
(5th) 204 (Ont. C.A.).
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44 Air Canada submits that in bringing this preference action, the Trustee seeks to realize a benefit solely for Lloyd's, a secured
creditor. The Trustee has also failed to involve the unsecured creditors and it has failed to disclose competing considerations
that might indicate that this preference action is unwarranted. While the Trustee may act for a secured creditor pursuant to s.
13.4 of the BIA, Air Canada contends that the record does not indicate that it has met the statutory preconditions to assisting
a secured creditor. Air Canada submits that the purpose of s. 13.4 is to protect unsecured creditors' rights: See Pratchler Agro
Services Inc. (Trustee of) v. Cargill Ltd. (1999), 11 C.B.R. (4th) 104 (Sask Q.B.) at para. 9.

45  Section 13.4 of the B/A4 provides:

(1) No trustee may, while acting as the trustee of an estate, act for or assist a secured creditor to assert a claim against the
estate or to realize or otherwise deal with a security that the secured creditor holds, unless the trustee has obtained a written
opinion from independent legal counsel that the security is valid and enforceable against the estate.

(1.1) Forthwith on commencing to act for or assist a secured creditor of the estate in the manner set out in subsection (1),
a trustee shall notify the Superintendent and the creditors or the inspectors

(a) that the trustee is acting for the secured creditor;
(b) of the basis of any remuneration from the secured creditor; and
(c) of the opinion referred to in subsection (1).

(2) Within two days after receiving a request therefor, a trustee shall provide the Superintendent with a copy of the opinion
referred to in subsection (1) and shall also provide a copy to each creditor who has made a request therefor.

46  Air Canada submits that the record before the court does not indicate that the Trustee has obtained a written opinion from
independent legal counsel that the security in issue is valid and enforceable against the estate. There is also no evidence that
the Trustee has notified the Superintendent in Bankruptcy and other creditors of such an opinion (if it exists), its intention to
act for Lloyd's, or the details of any remuneration it may be receiving from the secured creditor.

The Trustee's Position

47  The Trustee's position is that the jurisprudence is somewhat unclear, but the weight of jurisprudence favours granting the
proceeds of preference action to secured creditors possessing a fixed, rather than floating charge, a finding that is reinforced
by the structure of the B/4 and the policy considerations underlying the B/A. As a result, the proceeds of this preference action
ought to be paid to the secured creditor.

The distinction between fixed and floating charges

48  The Trustee submits that Air Canada avoided a long-standing and obvious distinction between fixed and floating charges.
Floating charges have been held to not attach to property that is the subject of a preference action. Conversely, fixed charges do:
Yagerphone. This is because the secured creditor has no title when a charge is floating, yet gains priority where it is specific:
Innovation Credit Union v. Bank of Montreal, [2010] 3 S.C.R. 3 (S.C.C.) at para. 46.

49 Counsel to the Trustee submits that certain courts have interpreted Yagerphone overbroadly. Yagerphone concerned a
dispute as to the priority as between a liquidator and a debentureholder over the proceeds of a preference action. The court held
that the debentureholder's security did not attach to the assets at the time that they were transferred such that, in that case, the
secured creditor had no greater claim to those assets than any other creditor.

50  The Trustee acknowledges that Maybank Foods goes beyond the ratio in Yagerphone, yet contends that the overbroad
interpretation of Yagerphone was based on a concession made by the respondent.
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51  The Trustee submits that the weight of case law favours the view that floating charges do not attach to assets recovered
pursuant to a preference action; but, fixed charges do. In support of this position, the Trustee notes that: MC Bacon Ltd. (which
found that preference action proceeds enure to the benefit of the general body of creditors) concerned a floating, rather than
fixed charge; Oasis is the product of a technical reading of UK legislation; and S-Marque Inc. was affirmed for different reasons
at the Court of Appeal, namely, that the debenture had not crystallized at the time that the asset was transferred away, such that
the secured creditor was not entitled to the proceeds of a preference action. This is the same finding as the court in Mohawk
Sports Equipment Ltd. (No. 2), Re (1972), 17 C.B.R. (N.S.) 115 (Ont. S.C.), at paras. 16-17, which prevented the proceeds of a
preference action being claimed by the holder of security that had not crystallized at the time of transfer.

52 The Trustee points out that this distinction is found throughout the case law. Roy Goode in Principles of Corporate
Insolvency Law, 3d ed. (London: Sweet & Maxwell, 2005) notes at s. 11-140:

All these cases assume that what is recovered by the liquidator either was never the property of the chargee or ceased to
be so prior to the winding up as the result of the fact that the transfer in question overrode the charge. In such a case the
chargee is not entitled to use the avoidance provisions to recover what he had lost or had never had. Where however, the

charge was not overridden by the transfer and the property transferred is recovered, the charge continues to attach to the

recovered property. [Emphasis added]

53 The Trustee further submits that in N.4. Kratzmann Pty. Ltd. v. Tucker (No. 2) (1968), 123 C.L.R. 295 (Australia H.C.),
the court noted in obiter at p. 302 that "if specific property, to which a charge, validly created by the bankrupt prior to his
bankruptcy, has attached prior to the time of its disposition, is subsequently recovered as a preference the trustee's title will
be no higher or better than that of the bankrupt to which he has succeeded". In arriving at this conclusion, the court draws
the distinction between specific property, that is subject to a charge, and over which the secured creditor will enjoy priority
even if recovered pursuant to a preference, whereas property subject to a floating charge will not be subject to the charge when
recovered by the trustee. The court reasoned at pp. 300-01:

Now in bankruptcy the property of a bankrupt vests in his trustee upon the making of the sequestration order. The property

which so vests is, of course, subject, in the hands of the trustee, to any charges validly created in relation to it by the
bankrupt prior to the bankruptcy. The position of a secured creditor who has a charge on specific property is, of course, not

in question; such property in the hands of the trustee will still remain subject to the charge. But where security has been

given by a bankrupt over all of his assets and a payment to a creditor is made by him out of moneys subject to the charge

and the payment is, as against the trustee, subsequently declared void as a preference the moneys paid, when recovered,
will not be subject to the charge. In such a case it may be said that although the moneys paid as a preference were at the

time of payment subject to the charge, the moneys recovered by the trustee are not the same moneys and that they do not,
by virtue of payment to the trustee, become moneys of the bankrupt or in any way subject to the charge; when recovered
they become the moneys of the trustee and his title to them does not depend upon his succession to any title which the
bankrupt had. It was, we think, in this sense that Bennett J meant in the passage that we have first cited that, applying
the bankruptcy rules in a winding up,

...the sum of money, when recovered by the liquidators by virtue of s 265 of the Companies Act, 1929, and s 44 of the
Bankruptcy Act 1914, did not become part of the general assets of Yagerphone Ltd, but was a sum of money received
by the liquidators impressed in their hands with a trust for those creditors amongst whom they had to distribute the
assets of the company.

The view which we have formed is, we think, borne out by the observations of Russell L.J. concerning the decision in
Yagerphone case where, in N.W. Robbie & Co. Ltd. v Witney Warehouse Co. Ltd. he said:

...that a claim by the liquidator for repayment to him of a fraudulent preference was not subject to the debenture-
holder's charge; a statutory right in and only in the liquidator to make such a claim could never have been property

of the company subject to the charge.
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It is of significance that his Lordship did not think that the decision in any such case could depend upon whether or not
the charge had crystallized at the time when the payment to the creditor was made.

The case would be otherwise, of course, where a preference consists of the disposition of specific and identifiable property
subject to a charge validly created in relation thereto by a bankrupt prior to his bankruptcy and where the avoidance of the

disposition affects title to such property. That this is so seems to us to be clear as a matter of principle....

In such a case the result of the avoidance of the disposition is to revest the property in the trustee subject to the charge
which the bankrupt had validly created prior to the bankruptcy. [Emphasis added; Footnotes omitted.]

The Structure of the BIA

54 The Trustee submits that the structure of the B/A4 favours giving the proceeds of a preference action to the secured creditor.
Successful preference actions render transactions void as against the trustee as per s. 95 of the B/4. The property then vests in
the Trustee as per ss. 67 and 71 of the B/4. However, the Trustee takes the property subject to the rights of secured creditors
pursuant to s. 71, as the Trustee cannot obtain a greater interest in the goods than that enjoyed by the bankrupt: Giffen, Re,
[1998] 1 S.C.R.91 (S.C.C.) at para. 50; Lefebvre, Re, [2004] 3 S.C.R. 326 (S.C.C.) at para. 37. Further, the Trustee reasons that
division of the estate is subject to the rights of secured creditors pursuant to s. 136 of the B/A. As a result, secured creditors
retain priority in those assets over which they had perfected security interests.

55 The Trustee submits that the court in 4SI Acoustical Supplies Inc., Re (2000), 22 C.B.R. (4th) 174 (B.C. S.C.), noted
that the fact that only the trustee can bring a preference action does not disturb the priority rights of creditors to the proceeds
of preference actions, stating at para. 20: "[i]n any event the fact that only a Trustee can make a claim alleging @ fraudulent
preference does not change the priority position of a secured creditor.

56  The Trustee further submits that in Agricultural Credit Corp. of Saskatchewan v. Featherstone (Trustee of) (1996), 145
Sask. R. 161 (Sask. Q.B.), the court recognized that "[m]onies owing to a bankrupt, when collected by the trustee continued
to be the property of the bankrupt and continue to be subject to the existing security interests. This includes monies realized
through the efforts of the trustee" (citations omitted).

57 The case of Ramgotra (Trustee of) v. North American Life Assurance Co., [1996] 1 S.C.R. 325 (S.C.C.), cited by the
Trustee, is not analogous, but potentially somewhat informative. The court found that s. 91 (dealing with whether settled property
falls back into the estate) is subject to s. 67, insofar as s. 67 governs the disposition of assets in the estate. The court bifurcated
the inquiry as follows at paras. 44, 45, 46, 48 and 49:

In reconciling ss. 67(1)(b) and 91 BIA, it is important to remember that the general scheme through which a bankrupt's
estate is divided by the trustee among creditors involves two distinct stages. First, the Act provides that an insolvent person
"may make an assignment of all his property for the general benefit of his creditors" (s. 49(1)), or that creditors "may file
in court a petition for a receiving order against a debtor" (s. 43(1)). At the time of the assignment or receiving order, the
trustee in bankruptcy is obligated to take possession of the assets forming the estate of the bankrupt. Thus, by operation
of's. 71(2), the bankrupt's property passes to and vests in the trustee...

Once the bankrupt's property has passed into the possession of the trustee, the Act provides the trustee with the power
to administer the estate...

During the property-passing stage of bankruptcy, the trustee is empowered under s. 91 of the Act to set aside certain
settlements which have reduced the size of the estate. Thus, s. 91 outlines the circumstances in which a settlement will
be voidable at the behest of the trustee in bankruptey. If a settlement is declared void against the trustee, then the settled
property reverts back to the bankrupt's estate, and falls into the possession of the trustee in bankruptcy...
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However, the trustee is barred from dividing two categories of property among creditors: property held by the bankrupt in
trust for another person (s. 67(1)(a)), and property rendered exempt from execution or seizure under provincial legislation
(s. 67(1)(b)). While such property becomes part of the bankrupt's estate in the possession of the trustee, the trustee may
not exercise his or her estate distribution powers over it by reason of s. 67.

Thus, it can be seen that ss. 91 and 67 relate to two different stages of bankruptcy. Section 91 dictates that certain settled
property will fall back into the estate of the bankrupt in the possession of the trustee, while s. 67 is directed at the exercise
of administrative powers over the estate by the trustee. Where a settlement is void against the trustee under s. 91, then in
normal circumstances, the trustee is empowered to administer the settled asset, and use it to satisfy the claims of creditors.
However, in the special case where the asset is exempt under s. 67(1)(b), then the trustee is prohibited from exercising his
or her distribution powers because the asset is not subject to division among creditors.

58  Counsel to the Trustee also references Warran Whillans Enterprises Inc. (Trustee of) v. Gazzola (1989), 60 D.L.R. (4th)
590 (B.C. C.A.). In determining whether a landlord would be entitled to the proceeds of a preference action the Court of Appeal
outlined the scheme of distribution as follows:

Under the Bankruptcy Act the trustee is charged with gathering the assets of the bankrupt for the benefit of creditors and
then distributing those assets pursuant to the scheme of distribution set out in s. 136 of the Act. Section 95 is in that part
of the Act that deals with schemes and preferences. Pursuant to s. 95 the trustee is entitled to consider any transaction
involving a creditor of the bankrupt and if that transaction occurred within three months prior to the bankruptcy, the trustee
can take steps to seek to establish that the transaction be deemed fraudulent and void as against the trustee...

In due course, depending on the claims of secured creditors and those standing in priority to the landlord under the scheme
of distribution established by s. 136 of the Act, if there are sufficient assets in the estate the landlord will then receive
payment pursuant to the provisions of that section.

59  The Trustee suggests that this reasoning was endorsed in Canotek at p. 256 where the Court of Appeal held that provincial
law governs priorities between secured creditors and landlords and the incidence of bankruptcy should not disturb the order
of priority present outside bankruptcy.

The policy underlying the BIA

60  The Trustee submits that the policy underlying the B/A favours giving the proceeds of the preference action to the secured
creditor, as this interpretation avoids altering priorities and nullifying a secured creditor's claim to collateral simply because a
debtor has dealt with those assets preferentially. Otherwise, an insolvent person could defeat secured creditors' rights by granting
a preference immediately prior to bankruptcy, with the resulting proceeds flowing to the benefit of unsecured creditors. This
would be inconsistent with commercial sense, which the B/4 seeks to protect.

61 The Trustee notes that the courts have disallowed attempts to alter priorities through unlawful means. In Anron Mechanical
Ltd. v. L'Abbé Construction (Ontario) Ltd. (Trustee of) (1991), 5 C.B.R. (3d) 133 (Ont. Gen. Div.) at para. 9 (Ont. Gen. Div.),
the specific and identifiable property (traceable moneys), that had been impressed with a trust did not lose that quality simply
by virtue of being recovered as fraudulent payments:

If this were not so, a general contractor could then easily divert monies, defeat the rights of the unpaid subcontractors and
thwart the whole purpose of the trust section of the Construction Lien Act. If he cannot divert the monies lawfully, as by
assignment, then surely he cannot do so unlawfully, as by a fraudulent preference.

62  The Trustee submits that the proceeds of a preference action ought to be paid in accordance with the hierarchy established
in the B/A4. Unsecured creditors do share rateably under s. 141, yet their claim is expressly subordinate to preferred creditors
under s. 136, whose claim is itself subject to the rights of secured creditors.
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63  As a final point, the Trustee submits that this proposed action is not inconsistent with the role of the trustee. The trustee
may act for secured creditors pursuant to s. 13.4 of the B/A if they have obtained a written opinion from independent legal
counsel that the security is valid and enforceable. The Trustee contends that such an opinion was obtained and submitted in
the Trustee's report filed on June 30, 2010.

64  The Trustee also contends that it provided notice to the Superintendent and notified creditors before any action was taken
on behalf of the lenders in accordance with the February 2010 Order. Further, it has: provided notice of its independent security
opinion; posted this notice; and provided notice that it was bringing a preference action with the expectation that it would pay
over the proceeds of that action to the secured creditor, Lloyds. As the Trustee is not receiving any remuneration from secured
creditors, it provided no notice that it was receiving remuneration from the secured creditor. Instead, the Trustee is funded by
the Foreign Representatives who have been funded to date by monies in the estate.

2. Is the preference motion properly brought within the CCAA proceedings, or should it be reconstituted in the bankruptcy
proceedings?

65  Air Canada submits that this preference action is improperly brought. A preference action pursuant to s. 95 of the B/4
can only be taken in Bankruptcy proceedings or, pursuant to s. 36.1 of the CCAA4, a monitor (appointed pursuant to s. 11.7)
may pursue a preference action where a plan of compromise or arrangement has been proposed. This preference action is not
brought in bankruptcy and is not brought pursuant to a plan of arrangement, while the Trustee, as an Information Officer, is
unable to bring an action that is reserved to a monitor.

66  The Trustee submits that this Court dealt with this issue in its February 2010 Order dealt with this issue, with reasons
reported at Tucker v. Aero Inventory (UK) Ltd., 2010 ONSC 1196 (Ont. S.C.J. [Commercial List]). It held that concurrent B/A
and CCAA proceedings are contemplated by Part IV; the preference motion is brought to maximize the Debtor Company's
assets; failing to allow concurrent proceedings may preclude the review of what may in fact be a preferential transaction which
is contrary to public policy; Air Canada commenced and then abandoned an appeal to this motion; such that, these issues are
now res judicata. In any event, the Trustee contends that s. 42 of the CCAA intends for the CCAA to operate in tandem with the
BIA: Ted Leroy Trucking Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.) at para. 76.

3. Should the February 2010 Order be varied to provide that the Trustee has to comply with certain obligations under the
BIA?

67  Air Canada notes that the February 2010 Order ought to be varied to ensure that the Trustee complies with its statutory
obligations. To date, no proofs of claim have been sought from unsecured creditors, and no meeting of creditors has been
convened to either consider the bankrupt's affairs, or hold a vote of the unsecured creditors to affirm the appointment of the
Trustee, or substitute another trustee in its place, or to appoint inspectors to give direction to the Trustee. As a result, Air Canada
submits that an order directing the Trustee to comply with its obligations under the B/4 ought to be granted.

Additional Commonwealth Jurisprudence

68  The case of Willmott London Celluloid Co. (1886), L.R. 31 Ch. D. 425 (Eng. Ch. Div.), appears to support the position
of Air Canada, as the court held at pp. 435-36 that a preference action can only be pursued by a liquidator, while the proceeds
are intended for the benefit of the general body of creditors: See also: Quality Camera Co. Pty. Ltd., Re (1965), 83 W.N. (Pt
1) 226 (N.S.W. S.C.); and Bibra Lake Holdings Pty. Ltd. v. Firmadoor Australia Pty. Ltd. (1992), 7 A.C.S.R. 380 (Western
Australia S.C.).

69  Further support can be found in Wily v. St. George Partnership Banking Ltd. (1999), 161 A.L.R. | (Australia Fed. Ct.), in
which no fraudulent preference was found as the payment was to a secured creditor, but the Federal Court of Australia helpfully
mentioned three principles applicable to that context. The first being that a debtor is entitled to prefer creditors subject to the
Statute of Elizabeth 13 Eliz 1 ¢ 5. The second and third principles are detailed at p. 5 as follows:
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...In insolvency, by which I mean bankruptcy in the case of a natural person and liquidation in the case of a company,
legislation provides that, with certain limited exceptions, all unsecured creditors of a bankrupt or an insolvent company

are to be treated equally: that is, their liabilities are to be discharged rateably. This principle can be found in bankruptcy

statutes dating back to 1542 (see 34 & 35 Hen 8 ¢ 4, s 1 which was concerned with absconding debtors) and in company
statutes since the Winding Up Act of 1844 (7 & 8 Vict ¢ 111); see now s 108 of the Bankruptcy Act and s 555 of the
Corporations Law.

The third principle is the recognition that certain dispositions made by a debtor who subsequently becomes bankrupt, or
by a company that subsequently is wound up, should be recovered and be available to meet the claims of the creditors
generally. Section 122 of the Bankruptcy Act is one example of the operation of this principle. Others are to be found in
the Bankruptcy Act and the Corporations Law. Many other systems of law have comparable provisions.

[Emphasis added.]

70  In Wily, the Court found that if there is no detriment to the unsecured creditors, there can be no preference. Consequently,
it would be appear to be the case that if the proceeds of the preference action were to be co-opted entirely to the benefit of the
secured creditors there would be no resulting benefit to the unsecured creditors, thereby precluding bringing a preference action
in this situation. The Court in Wily stated at pp. 9-10:

If one asks whether there is less money available for the general body of creditors by reason of the three payments to
the bank the answer must be a clear No. The reason is that if the payments had not been made the property available for
distribution among creditors would not have increased. The bank would have been entitled to receive payment out of the
property in the hands of the liquidator in priority to the other creditors. Any payment out of property that is not available
to meet the debts due to the other creditors cannot confer a preference in favour of the payee. In this case then, the other

creditors are not any the worse off by reason of the payments to the bank.

the short answer to the liquidator's submission is that provisions such as s 122 are designed to protect the statutory order
of priority established by the Bankruptcy Act and, when it applies in a winding up, the statutory order established by
the Corporations Law, the statutory order being the right to receive payments pari passu. Section 122 is not concerned to

protect the rights of a creditor who is accorded priority by some other legislation, whether State or federal.

[Emphasis added.]

(See also St. Anne-Nackawic Pulp Co. (Trustee of) v. Logistec Stevedoring (Atlantic) Inc. (2005), 255 D.L.R. (4th) 137 (N.B.
C.A.), which stands for the proposition that where a secured creditor is paid first there can be no fraudulent preference).

71  Additionally, McPherson J.A., who expressed concurring reasons in Starkey v. Deputy Commissioner of Taxation (1993),
11 A.C.L.C. 558 (QId. C.A.) stopped short of endorsing the view in Yagerphone that preference proceeds are impressed in the
hands of the liquidators with a trust for unsecured creditors, but did accept that since a secured creditor cannot bring a preference
action a trustee should not be allowed to bring a preference action for the sole benefit of a secured creditor. The rationale for
preventing secured creditors from sharing in the benefits of a right of action of a trustee was elucidated at pp. 566-67:

If a secured creditor may not set in motion for his own benefit a procedure for avoiding preferences that exists for the benefit

of the unsecured creditors, it is a logical consequence that he should not be able to claim the proceeds of avoiding such a

preference when recovered. But it is another matter to say that the liquidator holds those proceeds in trust for the unsecured
creditors if what is meant by that is a 'trust' in the full sense of the word, under which the unsecured creditors are equitable
owners of the assets in winding up. There is little in recent decisions to support that view of the rights of creditors....
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It is secured creditors who, under the decision in Re Yagerphone Ltd, are denied a share in the proceeds of avoiding
preferences in winding up. Unlike the claimant in that case the Commissioner here is not a secured creditor with rights
that are enforceable against identified property independently of winding up.

[Emphasis added.]

72 In Bibra Lake Holdings Pty. Ltd. (in liq.) v. Firmadoor Australia Pty. Ltd. (1992), 10 A.C.L.C. 726 (W.A.S.C.A.), Ipp J.,
in concurring reasons, held that fraudulent preferences are rendered void as against the liquidator only and the proceeds thereof
do not form part of the assets of the company, writing at pp. 731:

Moneys paid in circumstances which create an undue preference, and which are recoverable under s 451(1), are moneys

which are recoverable for the benefit of the creditors and contributories. Such moneys cannot be said to have been the

property of the company.

Undue preferences are void as against liquidators, not as against companies. Section 451 confers upon liquidators the sole
right to bring proceedings for the recovery of undue preferences. [Emphasis added.]

73 Since Yagerphone, the governing UK law has been amended, including, in particular, by the 1985-86 reforms to the
Insolvency Act (U.K.), 1986, c. 45, with the consequence that the court can now make an order to restore the status quo ante
as if there had never been a preference. Nevertheless, despite these broadened powers, Millet J. found in M.C. Bacon Ltd. (No.
2) that Yagerphone remained applicable at p. 137:

It was thus established long before 1986 that any sum recovered from a creditor who has been wrongly preferred enures
for the benefit of the general body of creditors, not for the benefit of the company or the holder of a floating charge. It does
not become part of the company's assets but is received by the liquidator impressed with a trust in favour of those creditors
amongst whom he has to distribute the assets of the company: see In re Yagerphone Ltd. [1935] Ch. 392....

In my judgment that is still the law, notwithstanding section 239(3) of the Act of 1986 which empowers the court on finding
a voidable preference proved to make such order as it thinks fit for "restoring the position to what it would have been if
the company had not given that preference," and section 241(1)(c) which empowers the court to "release or discharge ...
any security given by the company." Those powers are not intended to be exercised so as to enable a debenture holder to

obtain the benefit of the proceedings brought by the liquidator. [Emphasis added.]

74 In Tolcher v. National Australia Bank Ltd. (2003), 44 A.C.S.R. 727 (New South Wales S.C.) (N.S.W.S.C.), Palmer J.
found that where a settlement was paid from the estate subject to a charge in the form of a general security agreement against
all assets of the bankrupt (which was characterised as a floating charge, rather than a specific charge), the monies recovered
pursuant to a preference action to impugn that settlement are not subject to the charge as the trustee's title is not dependent on
the debtor's title, nor can it be in the case of a statutorily-provided right of action.

75 Somewhat more nuanced support for Air Canada's position can be found in the case of N.W. Robbie & Co. v. Witney
Warehouse Co., [1963] 1 W.L.R. 1324 (Eng. C.A.). In that case, which had to do with whether certain debts could be set off
rather than whether preference proceeds could accrue to secured creditors, Russell L.J. at p. 1338 rejected the suggestion that
Yagerphone stands for the proposition that a charge cannot attach to assets acquired after the date of crystallization, noting
instead that it stands for the proposition that proceeds from a liquidator's right to pursue a preference action, being a liquidator's
right, cannot be property of the company subject to the charge. Russell L.J. stated at p. 1338:

We were referred, in the course of the argument that there is no charge on the post-receivership "future assets," to a phrase
in Kerr on Receivers (1963), 13th ed., p. 327, which says the charge would not attach to assets of the company acquired
subsequent to the date of crystallisation." The authority cited is In re Yagerphone Ltd. The quotation, divorced from its
context, is too wide to be supported, and if so divorced is not justified by that decision, which was that a claim by the
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liquidator for repayment to him of a fraudulent preference was not subject to the debenture-holder's charge: a statutory
right in and only in the liquidator to make such a claim could never have been property of the company subject to the

charge. [Emphasis added.]

76  Further support can be found in the case of Horn v. York Paper Co. Ltd. (1991), 5 A.C.S.R. 112 (N.S.W.S.C.), McLellan
J. stated at p. 113:

Where a transaction is avoided as against a liquidator by virtue of the operation of s 451 of the Companies Code (or s 565
of the Corporations Law) the liquidator is a necessary party to proceedings for the recovery of property or money based
on such avoidance: see Kent v La Communauté des Soeurs de Charité de la Providence [1903] AC 220 at 226. This is
because the transaction is avoided only against the liquidator, and the proceeds of recovery do not necessarily form part
of the general assets of the company: see; Re Quality Camera Co Pty Ltd [1965] NSWR 1330; 83 WN (Pt 1) (NSW)
226 and; N A Kratzmann Pty Ltd (in lig) v Tucker (No 2) (1968) 123 CLR 295." [Emphasis added; See also Bibra Lake,
holding to the same effect.]

77  In Bayley v. National Australia Bank Ltd. (1995), 16 A.C.S.R. 38 (Tasmania S.C.), Wright J. was tasked with determining
whether funds recovered via a s. 468 action under the Australian Corporations Law (which renders dispositions after a winding
up void), as well as funds recovered pursuant to a preference action, were subject to a secured creditor's registered floating
charge. Wright J. held that the disposition successfully challenged via s. 468 were void for all purposes, as if the payment had
never occurred, such that the funds "remained the property of the company at all relevant times and upon being restored to the
company by the liquidator's actions became once more subject to the respondent's floating charge." Wright J. then went on to
deal with the question of whether the charge attached to the assets recovered pursuant to the preference action.

78  Wright J. held that the proceeds of a preference action were for the benefit of the general body of creditors. Wright J. noted
that "unlike dispositions affected by s 468(1), preferences coming within the ambit of s 565(1) are not void in any absolute
sense but are void as against the liquidator only." It was not necessary for Wright J. to decide whether this would mean that
the recovered property could be said to be free and clear of any prior charges, (although it was noted that this may be true of
specific property subject to a charge prior to a winding up order) since, in the circumstances of that case, the charge at issue was
floating and had not crystallized prior to the liquidation proceedings, such that it did not attach to the funds that were preferred.
Instead, those funds were held for the benefit of the general body of creditors. Wright J. concluded:

...irrespective of whether for some purposes the recovered funds may be viewed as the "property" of the company being
wound up, in the present circumstances they are not property which was or could have been subject to the floating charge

at the time that charge crystallised viz, the date upon which liquidation proceedings commenced. Thus, in my opinion, the
fund constituted by those moneys is not available to the respondent, but is distributable to the general creditors subject

only to the statutory priorities provided by the Corporations Law.

79  The import of the words "void as against the trustee" was the subject of judicial consideration by the New South Wales
Court of Appeal in National Acceptance Corporation Pty. Ltd. v. Benson & Ors (1988), 13 A.C.L.R. 1 (N.S.W.S.C.A.), where
the Court held that the use of the word "void" in s. 368 of the Companies Code in question (which is similar to s. 468 of the
Corporations Law considered in Bayley) "...means at least void for all purposes related or incidental to the administration of
the winding up of the company" in contrast to the use of the word "void against the trustee" in their Bankruptcy Act which is
more narrow. On this point, the Court noted that in Commercial Bank of Australia v. Carruthers (1964), 6 FL.R. 247 (F.C.A.),
Manning J. "held that the provision did not produce the result that the preferential payment was void against anyone else than
the Trustee in Bankruptcy" (emphasis added).

80 Andrew Keay in "The Effects of a Successful Action by a Liquidator to Avoid a Pre-Liquidation Transaction" (1996)
15 (2) U. Tasm. L. Rev. 236 notes that the Australian bankruptcy regime has changed such that now transactions are no longer
said to be "void as against the liquidator" but rather "voidable", and further, recovery vests in the company. He submits at p.
241 that this is a difference without a distinction as in the U.K., where the Insolvency Act grants the court broad powers to
void fraudulent preferences and restore the position to the status quo ante, the courts have continued to apply Yagerphone. For
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instance, in MC Bacon Ltd., Yagerphone was again endorsed as holding that secured creditors cannot recoup the proceeds of a
preference action despite a similar change in wording as Australia's under the U.K. Insolvency Act.

81  Inthat article, Andrew Keay also notes that Yagerphone has existed for a long period of time and the government had the
option to disturb this judicial practice but did not do so, nor is there evidence in the speeches of Parliament or the Explanatory
Memorandum relating to the U.K. Bill that changed the U.K. Insolvency Act most recently that a change in judicial practice
was contemplated, let alone required.

82  Inaddition to Andrew Keay's comments, it should be recalled that s. 95 of the B/4 is worded more restrictively than the
U.K. or Australian preference provisions, rendering fraudulent preferences void against the trustee only.

83  Andrew Keay does not regard reversing priorities as a problem, so much as a function of the legislative scheme itself.
He writes at p. 264, in relation to the reversal of priorities:

With respect, it appears that this argument overlooks the fact that bankruptcy or liquidation changes everything. While the
company continues to exist, it is no longer directed by directors, and it is not run for the benefit of the shareholders. A

liquidator acts on behalf of the company and he or she does so for the general body of creditors. Liquidation produces a

whole new set of relationships and duties. While a secured creditor may argue that the general creditors are sometimes

unjustly enriched by receiving the benefits of a recovery, the rebuttal to that might be that those creditors were prejudiced
before liquidation because they did not receive any benefit from the voidable transaction and, in any event, they have
suffered losses as a result of the liquidation. [Citations omitted; emphasis added.]

84 It could be argued that while priorities may well be reversed, as held in the case law, this stems from the role of the trustee.
The status of the trustee is tripartite: as a successor in title, as a representative of creditors and finally, and importantly, the
trustee has independent status under either federal or provincial law to avoid certain transactions: Roderick Wood, Bankruptcy
and Insolvency Law (Irwin Law: Toronto, 2009) at pp. 180-81. As such, as Professor Wood notes at p. 82 the principle that
a trustee "steps into the shoes" of the bankrupt and acquires the bankrupt's property "warts and all" "does not operate where
bankruptcy or other legislation gives the trustee a power to subordinate or avoid certain property rights of third parties. In such
cases, the trustee may have a better right to the asset than that held by the bankrupt."

85  This may constitute an oddity, but the danger of legislative intrusion outweighs any possible unfortunate consequences
from the reversal of priorities. While the legislative measure could be an oddity, this would not be anomalous. As Professor

Ian Fletcher writes in The Law of Insolvency, 4 h ed. (London: Sweet & Maxwell, 2009) of the legislative history of British
bankruptcy law at pp. 796-97 as follows:

...the legislative history is scarcely homogeneous, but is more accurately described as one of almost perpetual accretion
and revision amid shifting socio-political influences. It must be submitted that the current position, in terms of policy and
principle, is both muddled and confusing. It has resulted from the historic lack of a co-ordinated, thought-through approach
to our law of credit, security and insolvency, amounting to a persistent failure...to address the essentially interlocking and
inter-dependent nature of these vital areas. Consequently, the law has become beset by anomalies and inconsistencies,
particularly concerning the operation of the pari passu principle, which are in some instances squarely at odds with
commercial and social realities....

86  However, there is also jurisprudence and commentary in support of the Trustee's position. Doyle C.J., for the majority, in
Fresjac Pty. Ltd. v. Michael Mount PPB (1995), 65 S.A.S.R. 334 (South Australia S.C.), approved of N.A. Kratzmann. This was
cited by counsel to the Trustee, and reconciled many of the prior Commonwealth cases mentioned above by distinguishing the
issue of who possesses the right to bring a preference action, from the issue of the entitlement to the proceeds of such actions.
The Court in Fresjac was faced with the issue of to whom the proceeds of a s. 468 action by the liquidator, which renders
dispositions of property after the commencement of winding up void, accrue. Doyle C.J. noted that the purpose of this section
is identical to the purpose underlying preference actions, writing at pp. 341-42 "...both have an eye to the preservation of assets,
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to the preservation of the status quo, and to a later orderly distribution of assets among creditors, subject to the rights of secured
creditors" (emphasis added).

87 In Fresjac, Doyle C.J. disagreed with Wright J.'s conclusion in Bayley that funds rendered void under s. 468 were at
all times the property of the company and became subject to the charge once restored to the company. Doyle C.J. opined that
such a characterization is artificial. The funds recovered were not the same funds, and title could not be revested, although this
could occur in the case of land or identifiable chattel. Instead, the company would have a claim to recover an equivalent amount
of money and its entitlement to the funds of s. 468 is a separate question from the right to impugn a transaction. Wright J.'s
reliance upon the fact that a s. 468 action is "void", whereas a preference action is "void as against the liquidator" is, in Doyle
C.J.'s view at p. 344, misplaced, as those words "control who may invalidate the preference, and to identify the liquidator as
the person with that right, not to decide or determine who is entitled to the proceeds."

88  In this regard, Doyle C.J.'s analytic framework is noteworthy and worth setting out. It was noted that there is a "need to
distinguish between the avoiding effect of the section, the location of the right to recover property disposed of by the company
in a transaction avoided by the section, and the entitlement apart from that to rely upon the avoiding effect of the section."
Doyle C.J. wrote at p. 344-45:

The preference cases indicate, in my opinion, that the right to recover property disposed of in a transaction avoided as a
preference belongs to a trustee in bankruptcy or liquidator, and property recovered by the exercise of that right will not
vest in a secured creditor unless the exercise of the right should cause the revesting of title in specific property subject
to a security.

...the location of the right to assert voidness does not also determine the location of the right to proceeds recovered after

the cancellation of a void transaction.

The mere right to assert or rely upon voidness cannot, as a matter of logic, give rise to a right to recover the property

disposed of by the void transaction.

The right to recover property disposed of in a transaction voided by s 468 is not property of the company, and the proceeds
of the exercise of the right do not fall to be treated as property of the company caught by pre-existing charges or security
but, in my opinion, specific property the subject of a charge or security will, if recovered, again be subject to that charge

or security.

On this approach, the right to recover property the disposition of which is avoided by s 468 is not a right to which a charge
or security will attach.

In addition, in my opinion money recovered as the result of the avoidance of a preference or because a payment is void is
not to be regarded as property of a company to which a charge or security can attach.

These conclusions emphasise the similarity between the preference provisions and s 468, despite the difference of language

(void as against the liquidator and void) and despite the difference in the stages before liquidation to which they apply and
the differences in the manner in which they operate.

On the other hand they avoid the oddity (as some would see it) of a better result for a secured creditor in respect of a void
payment, and the oddity of a remedy conferred for the purposes of a liquidation working for the benefit of the secured
creditor. I do not pretend the result which I have reached is obvious, or that the contrary arguments are lacking in substance.
[Emphasis added.]
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89 In addition, in Bank of New Zealand v. Essington Developments Pty. Ltd. & Ors (1991), 5 A.S.C.R. 86 (N.S.W.S.C.),
it was held that a secured creditor has the benefit of a liquidator's recovery of assets in specie over which a secured creditor
has a charge. McLelland J. wrote at pp. 89-90:

The position of a creditor with a charge over all the assets of a company and a receiver appointed by that creditor appears
to be that if as a result of the avoidance of the transactions property is recovered in specie, then that property is included in

the assets of the company which are subject to the charge and which therefore are available to the receiver for the benefit

of the secured creditor. On the other hand, moneys which are recovered merely because payments have been avoided as

preferencesdo not come within the general assets of the company available for the secured creditor and the receiver, but
may be utilised by the liquidator for the purposes of the liquidation, and in particular for the benefit of unsecured creditors.
[Emphasis added.]

90 In Shapland Inc., Re (1998), [2000] B.C.C. 106 (Eng. Ch. Div.) (Ch.D.), the court appears to be of the view that a
trustee can pursue a preference action for which the benefits will accrue to the secured creditor (although in that case unsecured
creditors would actually benefit as well) in stating at p. 110:

Mr Goodison submitted that I should make no such order, on the ground that it would benefit only the bank, which was a
secured creditor, and the power under s. 239 was conferred to benefit unsecured creditors, not secured creditors. I am very
doubtful that this submission would be correct, even if the bank's claim were fully secured. However, on the facts of this

case, it is not: the indebtedness of Shapland to the bank greatly exceeds the value of the property, so that a large part of

the bank's claim is unsecured. Furthermore, the bank's security has been challenged, so that it would be wrong for me to
proceed on the assumption that it is unquestionably a secured creditor. Lastly, the bank and the liquidator, who is financed
in these proceedings by the bank, have agreed that after payment of the costs and expenses of the winding up, ten per cent

of the proceeds of sale of the property are to go to unsecured creditors. Accordingly, the setting aside of the charge will
benefit unsecured creditors, and the factual basis for Mr Goodison's submission is not made out.

[Emphasis added.]

91  In The Law of Insolvency, Professor Fletcher would appear to provide some support for the Trustee's position, in claiming
that the purpose of a preference action is to restore the situation to the status quo ante, and that the court may make such order
to achieve that purpose as it sees fit, such that the idea that the proceeds of the action are not subject to the rights of secured
creditors would be put into doubt. The new broad power to strike down fraudulent preferences, declare them void, and make
any order that is just, was introduced in the 1985-86 reforms to the Insolvency Act in England. However, as previously noted,
this form of relief is not replicated in the B/4.

92  Professor Fletcher also notes that the trustee's title is subject to various equities. He states at p. 246 that in the individual
debtor context, whereby preferences can be declared void to restore the status quo ante (much like in the company debtor
context), "the trustee is essentially a successor to such title as the bankrupt actually had at the time of his adjudication, including
any limitation or imperfections in that title, and can enjoy no better position in relation to the property than did the bankrupt
himself formerly" (emphasis in original; citations omitted).relying on Johnson v. Smiley (1853), 51 E.R. 1019 (Eng. Ch.);
Mapleback Ex p. Caldecott, Re (1876), (1876-77) L.R. 4 Ch. D. 150 (Eng. C.A.); Garrud, Re (1880), 16 Ch. D. 552 (Eng. C.A.),
per James L.J.; Beeston, Re, [1899] 1 Q.B. 626 (Eng. C.A.) at p. 610 per Lindley M.R.

93 More forcefully, he states at p. 247 "[a]ll such rights as might have been exercised by third parties prior to bankruptcy
may be exercised after adjudication, and no action by the trustee can be effective to gain priority over such vested rights: unless
the property can be disclaimed, the rights remain undisturbed" relying on Anderson, Re, [1911] 1 K.B. 896 (Eng. K.B.).

94 The Trustee's position is supported by additional academic literature. Rebecca Parry in "The Destination of Proceeds
of Insolvency Litigation" (2002) 23(2) Comp. Law. 49, is concerned about the reversal of priorities that occurs where secured
creditors cannot recoup the benefits of a preference action brought by a trustee under English law, especially given the anomaly
that many preference actions could be pursued as misfeasance claims that do not give rise to the same result. This is because in
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the misfeasance context, amounts recovered are recoverable by secured creditors: See Re Produce Marketing Consortium Ltd.
(No. 2),[1989] B.C.L.C. 520 (Ch.D.); Re Asiatic Electric Co. Pty. Ltd. (in lig.) (1970), 92 WN (N.S.W.S.C.) at pp. 362-64. The
remainder of her article deals primarily with the particular wording of the U.K. law.

95

Lee Eng Beng in "The Avoidance Provisions of the Bankruptcy Act 1995 and their Application to Companies” (1995)

Sing J. Legal Stud. 597 notes that even with respect to preferential dispositions of specific property, the right to recover the

assets vests in the liquidator such that a chargee cannot be entitled to the fruits of that recovery, especially since the process

itself is intended for the benefit of unsecured creditors rather than secured creditors, as the latter exist outside of the bankruptcy

regime. Nonetheless, Lee Eng Beng acknowledges the rights of secured creditors to trace monies at p. 632:

96

While the property which has been disposed of may have been validly charged, the fact of it being wrongfully disposed
of gives rise to the chargee's right under the general law to trace against the disponee and nothing more. The rights and
remedies of secured creditors are conferred by the general law and they are not to be reinforced by statutory provisions
designed to provide an equitable debt collection system for unsecured creditors. Of course, any right of a secured creditor

which exists at general law would override any right of the liquidator or trustee in bankruptcy to proceed against the assets
by virtue of any statutory provision, as the latter cannot be in a better position than the company or bankrupt, as the case

may be. It follows that if a secured creditor has the right to recover the assets transferred away in breach of his security

rights and the liquidator or trustee in bankruptcy recovers the assets pursuant to the statutory provisions, any recovery by
the latter must be held for the benefit of the former in so far as they would have been recoverable by the secured creditor.
[Emphasis added.]

Gerard McCormack in "Swelling Corporate Assets: Changing What is on the Menu" (2006) 6 J. Corp. L. Stud. 39

advances five reasons at pp. 56-57 for doubting the line of cases affirming Yagerphone, two of which are not peculiar to the

English context:

97

1. Yagerphone gives rise to the unprincipled anomaly that certain preference actions can also constitute misfeasance
actions, yet only in the latter case are payments subject to the rights of secured creditors.

2. Too much emphasis is placed on the liquidator's independent status which is merely an administrative convenience.
He states that "the fact that proceedings are brought by the liquidator or administrator might be seen as largely
procedural. The liquidator or administrator are not acting in their own individual rights but rather by virtue of the
office they hold in relation to a particular company. In a broad sense the proceedings are brought on behalf of the
company in question." (Citations omitted; emphasis added.)

Nancy Sanborn supports this interpretation, admittedly in the U.K. context. She writes in "Avoidance Recoveries in

Bankruptcy: For the Benefit of the Estate or the Secured Creditor?" (1990) 90 Colum. L. Rev. 1376 at 1399-1400 supports the
above authors writing:

The proposition that all amounts recovered must be available for administrative expenses and unsecured claims and
interests, without recognition of any security interest in the recovery because avoidance powers are exercised for the benefit
of the estate, fails to distinguish between two separate functions of the bankruptcy process. One function is to maximize

the value of the pool of assets to which all claimants and interest holders will look for payment. Transfers are avoided,

then preserved or recovered, to serve this function. The estate benefits from the exercise of these powers even if a creditor
possesses a security or beneficial interest in the property.

A separate issue, how entitlements to the accumulated pool of assets should be allocated, should be resolved primarily by

nonbankruptcy law. A secured creditor should be afforded the same protections that would have been available to it under

state law if no bankruptcy had ensued. [Citations omitted].
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Analysis

98  The foregoing review of jurisprudence confirms the submission of the Trustee, namely, that the jurisprudence is unclear
and inconsistent. However, it seems to me that, with a consistent application of (i) insolvency principles; and (ii) personal
property security principles, the jurisprudence can be reconciled.

99  Both the Trustee and Air Canada make extensive reference to the English decision of Yagerphone. Yagerphone has been
cited by some Canadian courts to stand for the proposition that secured creditors have no claim to the proceeds of a preference
action.

100  Counsel to the Trustee submits that, read properly, the holding in Yagerphone is, in fact, narrower. I agree.

101  In Yagerphone, the court considered a priority dispute between the liquidator and a debenture holder over the proceeds
of a preference action. In reaching its conclusion, the court focussed on the nature of the debenture holder's security. The court
observed that at the time the preference was given, the debenture holder's charge was still floating and therefore had not attached
to the assets of Yagerphone:

On January 17, 1933, the creditor to whom the money was paid and from whom the money was recovered was a creditor
Yagerphone, Ld. When Yagerphone, Ld. paid to the creditor the 240/ 11 s. 2 d. that sum, in my judgment ceased to be the
property of Yagerphone, Ld. The payment to that creditor could not have been attacked or impeached, unless within three
months from the date of payment, the liquidation of Yagerphone, Ld. had begun, and, in my judgment, at the date when
the security contained in the debenture crystallised, the sum of 2401 11 s. 2 d. was not the property of Yagerphone, Ld....

102 As counsel to the Trustee points out, at the time the preference was given by the debtor, the assets transferred were
not subject to the debenture holder's security and when the debenture holder's security was crystallized, the debtor's estate did
not extend to the assets that had already been transferred on account of the preference. On this basis, the court found that the
debenture holder's security did not attach to those assets when they were eventually returned to the estate.

103 Counsel to the Trustee goes on to submit that, from a policy perspective, the holding in Yagerphone is not unreasonable,
as, in particular, because the debenture holder's security was floating it had no claim to the assets. When these assets were
brought back into the estate, the court's decision that all creditors share in those assets is consistent with the fact that the "fraud"
occurred against all of the debtor's creditors.

104 In Mohawk Sports Equipment Houlden J. (as he then was) applied Yagerphone in circumstances which involved a
floating charge that had not crystallized. The court held that the proceeds "cannot be claimed by the debenture holder as it was
not part of the property of the debtor company at the time the security was crystallized".

105  Counsel to the Trustee further submits that in subsequent cases, the holding in Yagerphone has been summarized more
broadly to apply to secured creditors generally. Reference was made to Maybank Foods where at paragraph 2 the court stated:

It is conceded by the respondent that the monies recoverable by a trustee from a creditor who has been preferred do not
become part of the general assets of the bankrupt estate subject to the claims of secured creditors but rather are received
by the trustee subject to a trust in favour of the creditors represented by the trustee: Re Yagerphone, Ltd. (1935) 1 Ch.
392 (Ch. D.).

106  Itis the Trustee's submission that the concession in Maybank Foods goes beyond the ratio in Yagerphone as the reasoning
in Yagerphone does not necessarily follow the circumstances in which a secured creditor holds a fixed charge over the assets
of the debtor. Counsel goes on to submit that where the secured creditor holds a fixed charge, the policy considerations are
different. Unlike a floating charge, a fixed charge gives the secured creditor a property interest in the debtor's collateral that
attaches at the time the charge is granted. Reference was also made to the recent decision of the Supreme Court of Canada in
Innovation Credit Union v. Bank of Montreal, [2010] 3 S.C.R. 3 (S.C.C.), which, in turn referred to the case of Royal Bank
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v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), in which the distinction between a fixed and a floating charge was
explained at para. 46:

The critical significance of the characterization of an interest as to being fixed or floating, of course, is that it describes
the extent to which a creditor can be said to have a proprietary interest in the collateral. In particular, during the period
in which a charge over inventory is floating, the creditor possesses no legal title to that collateral....However, if a security
interest can be characterized as a fixed and specific charge, it will take priority over a subsequent statutory lien or charge;
in such a case, all that the lien can attach to is the debtor's equity of redemption in the collateral....

107 The distinction between a fixed and floating charge and considering whether the charge has crystallized is not a new
concept. The issue was also live in Maybank Foods.

108  In Maybank Foods, the respondent was a secured creditor of the estate. The estate had been engaged in three actions
in Nova Scotia referred to as the Food Group Litigation, the Provisioners Litigation, and the Seaway Litigation, respectively.
The trustee requested orders that the proceeds from such litigation were the property of the estate free and clear of the secured
claim of the respondent.

109  Atpara. 2 of the decision, Saunders J. referenced the Provisioners Litigation and the Seaway Litigation as involving claims
against preferred creditors. It was in this context that the concession was made by the respondent that the monies recoverable
by the trustee would not form part of the general assets of the estate.

110  However, at para. 3 of the decision, Saunders J. addresses the claim against Food Group:

The claim against Food Group was in respect of an account receivable. Food Group unsuccessfully defended the claim
of the trustee on the basis of set-off. It was held that in the circumstances there was no mutuality, because at the time the
bankrupt became indebted to Food Group, the receivable was being claimed by another secured creditor, Citibank under a
crystallized charge. Upon the bankruptcy, the receivable of Food Group vested in the trustee subject to the secured claim
of the predecessor in title of the respondent. Accordingly, the respondent may assert a right to the proceeds of the Food
Group Litigation unless defeated by some principle or a statute. The situation is different from the other two actions where
the respondent had no charge on the property being claimed by the trustee and the trustee was asserting a statutory right
unavailable to the respondent. Here, the respondent has a charge on the receivable being claimed from Food Group. The
trustee argued the respondent could not have successfully claimed against Food Group because Food Group would have
been entitled to a set-off which in its submission made the situation analogous to the other two actions. I cannot accept that
argument. The action of Citibank in crystallizing its charge foreclosed the Food Group from successfully asserting the set-
off defence. In my opinion, the respondent who also had a charge against that asset could assert along with the trustee that
set-off is not available notwithstanding the charge to the respondent may not have crystallized before the claim of Food
Group against the bankrupt arose. There is, in my opinion, no basis in statute or principle preventing the respondent from
claiming the net proceeds of the Food Group action.

111 Justice Saunders endorsed the record as follows:

Net proceeds (after deducting of costs and disbursements) of Food Group Litigation are subject to the secured claim of
the respondent. Proceeds of the Provisioners Litigation and the Seaway Litigation are free and clear of such claim. The
costs and disbursements with respect to the Provisioners Litigation and the Seaway Litigation should not be paid out of
the assets of the estate that are subject to the secured claim of the respondent unless that claim has been satisfied in full.
Costs to the trustee and to the respondent out of the estate on a solicitor-and-client basis.

112 The distinction between a fixed charge and a floating charge was also the subject of the decision of the Nova Scotia
Court of Appeal in S-Marque.

113 In S-Marque, the Nova Scotia Supreme Court found that the proceeds of a preference action will inure to the benefit
of the unsecured creditors for two reasons:
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(a) first, the court relied on the decision In Yagerphone; and
(b) second, the court cited a number of decisions to the effect that only a trustee can void a preference action.

114  The decision was affirmed on appeal but the Court of Appeal decided the priority issue for different reasons. The Court
of Appeal focussed on the fact that the secured creditor held a floating charge and that the preference occurred "before the
debenture crystallized". As counsel to the Trustee reasoned, as in Mohawk Sports Equipment, the court determined the matter
on the basis that the secured creditor "never had a fixed charge on these assets when the debenture crystallized".

115 Counsel to the Trustee submits that the court considered the priority rights of secured creditors to proceeds from a
preference action and that in the 2000 British Columbia Supreme Court decision, in AS] Acoustical Supplies Inc., Re, the court
squarely addressed the fact that only a trustee can make a claim for fraudulent preference under the B/4. Counsel to the Trustee
submits that the court noted that, while the B/A4 gave that right to the trustee, it did not change the priority rights of creditors
to the proceeds.

116  In my view, the ASI Acoustical decision does not stand for the proposition put forth by counsel to the Trustee.

117  The matter came before the court by way of an appeal by the trustee for AS7 Acoustical from a decision of the Registrar,
refusing to approve the payment to the trustee of its fees and disbursements. The Bank of Nova Scotia took security in the form
of a general security and assignment of accounts receivable. The security was ultimately assigned to Mr. Willsie.

118  Prior to bankruptcy, ASI bought materials from Winrock and owed Winrock around $56,000. Winrock then bought a
substantial amount of ASI inventory. Winrock owed ASI approximately $45,000 for the inventory, but resisted payment claiming
a right of "contra account". The trustee wrote to Winrock noting that a subsidiary company Hubcity owed part of the money to
ASI and therefore the claim of "contra account” could not be made out. The trustee also alleged that the Winrock claim was a
preference on the basis that the sole reason Winrock bought the inventory from ASI was to reduce its claim in the bankruptcy.

119  Ultimately, the matter was settled. The position of the trustee was that the matter was settled on the basis that the purchase
of inventory was a fraudulent preference under the provisions of the B/4 and because this remedy is not available to the secured
creditor, the money obtained from the settlement was an asset of the estate.

120 The registrar held that there was no dispute that the account receivable from Winrock was covered by the security
interest, and the fact that there were negotiations and the claim was eventually paid because the trustee alleged that there was
a fraudulent preference, did not convert the asset into some other kind of asset not subject to the security interest. The registrar
therefore found that the proceeds of the claim should not appear on the statement of receipts and disbursements as an amount
available to the estate.

121  Atthe hearing before Martinson J. on appeal, the creditors disputed the characterization of the transaction as a fraudulent
preference. The only evidence before the registrar was that there had been an allegation of a fraudulent preference by the trustee,
that no claim had been commenced by the trustee and that there was a negotiated settlement with Winrock.

122 Justice Martinson concluded that it was open to the Registrar, based on the material before her, to conclude that the
settlement monies were accounts receivable and subject to the security interest. It was in this context that the reference which
was cited by counsel to the Trustee: "[i]n any event, the fact that only a trustee can make a claim alleging a fraudulent preference
does not change the priority position of a secured creditor" was made.

123 From my reading of ASI Acoustical, the significant point is that the court recognized that in the circumstances of that
case, the fact that a fraudulent preference action had commenced, did not preclude the ability of a secured creditor to realize on
security or to follow the proceeds from security in accordance with the specific security agreement.

124 This position is again recognized in Agricultural Credit Corp. of Saskatchewan, where the court noted:
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Monies owing to a bankrupt, when collected by the trustee continue to be the property of the bankrupt and continue to be
subject to the existing security interests. This includes monies realized through the efforts of the Trustee. (Holy Rosary
Parish (Thorold) Credit Union Limited v. The Premier Trust Company, (1965), S.C.R. 503); Re Stadnik (Bankrupt) (1991),
90 Sask. R. 12 (QB); Re Moore (Bankrupt) (1989), 79 Sask. R. 63 (C.A.).

125 Counsel to the Trustee submits that the conclusion of the court in AS/ Acoustical is consistent with a long line of
jurisprudence that holds that monies recovered by the trustee are subject to the rights of secured creditors.

126 It seems to me that this statement is too broad. In my view, the focus has to be on whether or not the secured creditor
had rights in the collateral at the time of the suspect transaction.

127  In Yagerphone, the debenture holder's security was floating and the debenture holder had no claim to the assets recovered
by the liquidation.

128  In Mohawk, the floating charge had not crystallized.
129 In Maybank Foods, the court recognized that the secured creditor could have a claim, under a crystallized charge.
130  In S-Marque, the secured creditor held a floating charge and the preference "occurred before the debenture crystallized".

131 In ASI Acoustical, the court concluded that it was open to the registrar to conclude that the settlement monies were
accounts receivable and subject to the security interest.

132 In Agricultural Credit Corp., monies owing to a bankrupt on account of shares in the Saskatchewan Wheat Pool, when
collected by the trustee continued to be the property of the bankrupt and subject to the existing security interest. It was not a
preference action.

133 Yagerphone arose in the context of a regime dominated by fixed and floating charge debentures. In Ontario, since the
enactment of the Personal Property Security Act, R.S.0. 1990, c. P-10 ("PPSA"), security agreement do not generally refer to
fixed and floating security, but the concepts of fixed and floating charges is still recognized. (See Bank of Montreal v. Innovation
Credit Union, supra.)

134 Under the PPSA regime, the issue that has to be analyzed is whether or not the debtor had the ability to transfer the
collateral charged by the security agreement to a third party free and clear of the security interest.

135 It seems to me that, if the debtor was in a position to transfer the collateral free and clear of the interest of the secured
party, the Yagerphone analysis and conclusions remains valid. Conversely, if the collateral remains subject to the claims of
a secured party, the secured party may retain the ability to enforce its rights as against the collateral or any proceeds arising
from the collateral.

136 It seems to me that this outcome is consistent with the views of Doyle C.J. in Fresjac Pty. Ltd. (In lig), Re, supra, which
are summarized at [86] - [88] above. I am in agreement with the views and conclusions set out by Doyle C.J. in that case. The
outcome is also consistent with the approach of Lee Eng Beng in the emphasized part of [95]. The outcome is also consistent
with the approach outlined by Gerald McCormack at [96] and by Nancy Sanborn at [97].

137  Section 95 of the B/4 makes it clear that a transaction that is declared to be a preference is void as against the trustee.
This, in my view, makes it clear that it is the trustee that has the cause of action to declare a preference to be void. But, as
stated in Fresjac Pty. Ltd. (In Lq.), supra, the issue of who possesses the right to bring a preference action does not necessarily
determine entitlement to proceeds.

138 Thes. 95 cause of action remedy is designed to ensure that there is pari pasu treatment as between unsecured creditors.
The recipient of a preferential transfer is not entitled to keep the preferential proceeds if the elements of s. 95 are proven. The
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subject of the preference is returned to the estate but subject to the rights of secured creditors. In the words of Lee Eng Beng at
[95] above, "...if a secured creditor has the right to recover the assets transferred away in breach of his security rights and the
liquidator or trustee in bankruptcy recovers the assets pursuant to the statutory provisions, any recovery by the latter must be
held for the benefit of the former in so far as they would have been recoverable by the secured creditor."

139 Ultimately, distributions of the bankrupt's estate are made pursuant to s. 136 of the B/4 and again are preferenced with
the proviso: "subject to the rights of secured creditors".

140  The ability of a trustee to recover monies for the estate for the benefit of creditors is, in its entirety, subject to the rights
of secured creditors. If a secured creditor still has rights in the collateral, there is nothing in the fraudulent preference remedy
regime that would appear to preclude the secured creditor from exercising its rights. To the extent that the secured party has
rights in the collateral and has a remedy against the collateral in the hands of the third party, such remedy and the resulting
priority is not, in my view, altered because a trustee embarks on a preference action.

141  This analysis is consistent, in my view, with the structure of the B/4. The BI/A respects the rights of secured creditors.
Over time, modifications have been made to the statute to harmonize it with statutes providing for remedies to secured creditors.
But, the priority regime has not changed. If the secured creditor has rights to the collateral, the secured creditor takes priority
over the claims of unsecured creditors.

142 Counsel to the Trustee also referenced Thorne Ernst & Whinney and Gazzola, Re in connection with an explanation
as to the interplay of the preference provisions and priority distributions. The case involved a dispute between a landlord of
a bankrupt tenant and the trustee. The landlord appealed from a judgment holding that a distress levied by the landlord was
fraudulent and void as a preference as against the lessee's trustee.

143 Justice Hickson opined that under the B/4, the trustee is charged with gathering the assets of the bankrupt for the benefit
of the creditors and then distributing those assets pursuant to the scheme of distribution set out in s. 136 of the Act. In the context
of a preference, the trustee can bring an application under s. 95 and, if successful, the landlord would be required to pay over the
proceeds of the transaction to the trustee. Hickson J.A. went on to state that "in due course, depending on the claims of secured
creditors and those standing in priority to the landlord under the scheme of distribution established by s. 136 of the Act, if there
are sufficient assets in the estate the landlord will then receive payment pursuant to the provisions of that section".

144 Counsel to the Trustee went on to submit that in a similar case involving a preference action against the landlord, the
Court of Appeal for Ontario considered and followed Gazzola and, citing concurring reasons in Gazzola, the court noted that
the preference proceeds are to be distributed in accordance with the scheme in s. 136, which is subject to the rights of secured
creditors: See Canadian Imperial Bank of Commerce v. Canotek Development Corp., supra.

145  Inreviewing both the Gazzola decision and the Canotek decision, I do not see any finding that it is inconsistent with the
views that I have expressed above. Simply put, a trustee can pursue a preference action. If the trustee recovers proceeds, they
are to be distributed in accordance with s. 136. The reference "which is subject to the rights of secured creditors" restates the
position that if secured creditors have rights in the collateral, such priority is to be respected by the trustee.

146 Ido not read into the words "subject to the rights of secured creditors" as putting the position of the secured creditor at
an even higher level. Specifically, I do not interpret this phrase as enabling a secured party to step into and occupy the position
of the trustee. The trustee's rights are established under the B/4. The rights of a secured creditor are provided for in security
agreements and the PPSA and the process by which realization takes place is provided for in court orders, security agreements,
the PPSA, and in this case, the B/A.

147 Counsel to the Trustee also raises a number of policy considerations underlying the B/A in support of its position.
Specifically, counsel submits that the proposition that unsecured creditors have priority to the proceeds of a preference action
may lead to anomalous results insofar as an insolvent person could defeat the rights of a secured creditor by simply granting a
preference immediately prior to assigning itself into bankruptcy. The consequences of reversing the preference would be such
that the proceeds would benefit unsecured creditors. Counsel submits that it cannot be correct that by dealing with collateral
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in a preferential fashion, an insolvent person can alter bankruptcy priorities and nullify a secured creditor's exclusive claim
to that collateral.

148 This theme has also been recognized in certain academic writings. For example, Professor Fletcher, in The Law of
Insolvency, provides support for the trustee's position. In stating that the purpose of a preference action is to restore the situation
to the status quo ante, he puts into doubt the notion that the proceeds of the action are not subject to the rights of secured creditors.

149  The answer to the concern posed by counsel to the Trustee is not easy. To some extent, secured creditors are protected
by an ability to take action for recovery as a result of the provisions of their particular security agreement. The B/4 does not
extinguish the rights of secured creditors to follow collateral if circumstances are such that it is lawful and appropriate to follow
the collateral.

150 If, for example, the transaction is out of the ordinary course of business or, if the recipient is on notice that it is an
improper transaction, the secured party may very well have rights to recover the collateral or proceeds. However, if the debtor
was in a position to lawfully dispose of the collateral free and clear of the security interest, and has done so, it could very well
be that the only recovery for the secured creditor would be to participate in a distribution to unsecured creditors under s. 136 of
the BIA. This, of course, would happen if the secured creditor declares part of its indebtedness to be unsecured. This outcome
is a consequence, however, not of some realignment or readjustment of priorities under the B/A4, but rather, it is a consequence
of a factual scenario under which the debtor could lawfully transfer the collateral. This outcome is, in my view, consistent with
the Yagerphone analysis.

151  In the final analysis, I have concluded that:

(i) a trustee in bankruptcy (or a section 38 BI/A assignee) is the only party that can bring a preference action in
bankruptcy proceedings;

(i) the proceeds recovered by the trustee are brought into the estate;
(iii) distribution under the B/A is subject to the rights of recovery of secured creditors;

(iv) the bringing of a preference action and the recovery of proceeds does not preclude secured creditors from pursuing
whatever remedies they may have under the provisions of the security agreement and relevant statutes.

152 There is also nothing, in my view, that would preclude a secured creditor from pursuing appropriate remedies in
conjunction with the trustee pursuing its remedies. For example, at the outset of a proceeding, when investigations may not
have been complete, it may be difficult to pinpoint a specific remedy. This would likely require a cooperative effort as between
secured creditors and a trustee and some sort of formal agreement to recognize how matters are to be prosecuted and how
proceeds of litigation are to be allocated. An example of such an arrangement is referenced in Re Sharpland Inc., supra.

153 Overall, the objective of the preference action is to void preferential transactions for the benefit of creditors, while
recognizing legitimate security interests.

154  Air Canada has taken issue with the role of the Trustee in this case and makes specific reference to s. 13.4 of the B/4 which
explicitly contemplates that a trustee may act for or assist a secured creditor in certain circumstances. These submissions from
counsel to Air Canada have been put forth in an effort to persuade the court that the Trustee should, in this case, be following
the requirements of the B/4. Counsel to Air Canada also questions whether this court has the jurisdiction to allow a trustee to
pursue a B/A preference action within the context of a CCAA proceeding.

155 The CCAA does address the issue of preferences and transfers under value. Section 36.1(1) provides that the preferential
provisions of the B/A apply, with any modifications that the circumstances require, in respect of a compromise or arrangement,
unless the compromise or arrangement provides otherwise.
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156  In this case, there is no compromise or arrangement that has been proposed to creditors, nor is it expected to flow from
the type of proceeding that is currently before the court.

157  This leads to a straight-forward conclusion, in my view, that the preference action should proceed under the B/A.

158  However, this conclusion leads to the subject of coordination of proceedings under the CCAA and the B/A4. This subject
was addressed by the Supreme Court of Canada in 7ed Leroy Trucking Ltd., Re, [2010] 3 S.C.R. 379 (S.C.C.).

159  In Century Services, the majority noted that the CCAA4 is a flexible statute designed to preserve the value of a business
as a going-concern through a court supervised re-organization. In that case, a re-organization under the CCA4A4 had failed and
the Crown brought a motion for payment of its statutory deemed trusts pursuant to s. 222(3) of the Excise Tax Act, R.S.C. 1985,
c. E-15. Brenner C.J. denied the motion and allowed the assignment of the company into bankruptcy. The British Columbia
Court of Appeal had found that while the Crown could not seek repayment of GST source deductions in priority to other claims
during a CCAA or BIA proceeding, it could do so after the reorganization efforts had failed and prior to the commencement of
a BIA proceeding, such that the trial judge was bound to allow the motion and apply the provisions of the Excise Tax Act. The
majority of the Supreme Court rejected this reasoning noting at para. 47 that an interpretation giving the Excise Tax Act priority
over the CCAA would result in a "strange asymmetry" which would encourage statute shopping.

160 Justice Deschamps, writing for the majority, rejected the contention that Brenner C.J. had exceeded his authority
by continuing the stay of the Crown's GST claims while temporarily lifting the general stay to allow for the assignment in
bankruptcy. Section 11 of the CCAA, subject to certain restrictions, provides the court with broad authority to make an order
that is appropriate in the circumstances — a power which is not subject to explicit temporal limitations and is buttressed by the
court's inherent jurisdiction, as well as s. 20 (now s. 42) of the CCAA.

161 At para. 76 of Century Services, it is noted that the CCAA's objectives permit for a bridge between the CCAA and BIA
proceedings. As recently noted by the Supreme Court of Canada regarding section 20 of the CCAA:

That section provides that the CCA4A4 "may be applied together with the provisions of any Act of Parliament ... that authorizes
or makes provision for the sanction of compromises or arrangements between a company and its shareholders or any class
of them", such as the B/A4. Section 20 clearly indicates the intention of Parliament for the CCAA to operate in tandem with

other insolvency legislation, such as the B/A.

162 Further, Deschamps J. wrote at para. 78:

Tysoe J.A. therefore erred in my view by treating the CCAA and the B/A as distinct regimes subject to a temporal gap
between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to maintain two
statutory schemes for reorganization, the B/4 and the CCAA, reflects the reality that reorganizations of differing complexity
require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a
bankrupt debtor's estate. The transition from the CCAA to the B/4 may require the partial lifting of a stay of proceedings
under the CCAA to allow commencement of the B/4 proceedings. However, as Laskin J.A. for the Ontario Court of Appeal
noted in a similar competition between secured creditors and the Ontario Superintendent of Financial Services seeking to
enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the two statutes which would allow
the enforcement of property interests at the conclusion of CCAA proceedings that would be lost in bankruptcy.

163 This passage from Century Services clearly states, in my view, that the courts should be taking a pragmatic approach
in determining issues which arise in proceedings where the CCAA overlaps with the B/4. This is one such proceeding. The
overall objective should be to create a system under which the court can review transactions entered into between the debtor and
creditors in the period just prior to formal insolvency proceedings. The policy should be to ensure that there is an appropriate
review mechanism in place to challenge transactions that are not consistent with ordinary course activities and have had the
effect of unfairly transferring value to a third party during the review period. It seems to me that the CCAA can operate in
tandem with the B/4 in an effort to return matters to the status quo.
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164 Applying the principles of Century Services, it seems to me, that the preference motion should proceed in the B/A4
proceedings. However, in my view, this can be accomplished by a procedural order in CCAA proceedings which transitions the
matter to the B/A. There is no necessity or principled reasons to require the trustee to start from square one. This outcome is
consistent with my endorsement of February 24, 2010 at paras. 29 - 32.

165 Itis also appropriate, at this time, and in view of the contemplated continuation of the preference motion, that proceedings
be regularized with the Trustee taking the necessary steps to comply with its obligation under the B/A.

Disposition

166 In the result, a declaration shall issue to incorporate the conclusions set out at [151] which, for ease of reference, is
repeated:

(i) a trustee in bankruptcy (or a Section 38BIA4 assignee) is the only party that can bring a preference action in
bankruptcy proceedings;

(i1) the proceeds recovered by the trustee are brought into the estate;
(ii1) distribution under the B/A is subject to the rights of recovery of secured creditors;

(iv) the bringing of a preference action and the recovery of proceeds does not preclude secured creditors from pursuing
whatever remedies they may have under the provisions of the security agreement and relevant statutes.

167 I have also concluded that, if it is determined that the transaction is void as being a preference, at that point, the
appropriate determination can be made as to which party, be it either the trustee or the secured party, is entitled to the proceeds.
This determination should be based on whether the secured party has the right to recover the assets transferred, or any proceeds
resulting from such transfer. In my view, it is premature to comment on this issue, in the circumstances of this case, as the
factual record has not been fully determined.

168  In the context of this particular case, if it is the intention of the secured party to work in conjunction with the Trustee
and for the Trustee to utilize the preference provisions, the appropriate notifications should be provided in accordance with s.
13.4 of the B/A4 and the Trustee should move forward to fulfill its statutory obligations in the conduct of its administration.

169  To the extent that further directions are required in respect of this endorsement, the parties may contact the Commercial
List Office to set up a 9:30 a.m. appointment.
Order accordingly.
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