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No. CV-23-00707839-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL ESTATE 
FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT  

REAL ESTATE FUND NO. 434 

Applicant 

- and - 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP  
(THE ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC. 

Respondents 

NOTICE OF MOTION 

Mappro Realty Inc. (“Mappro”), will make a motion to the Honourable Justice Osborne, 

or another Judge of the Commercial List, on            the       day of           , 2024 at 

10:00 a.m., or as soon after that time as the motion can be heard. 

PROPOSED METHOD OF HEARING: The motion is to be heard  

☐ In writing under subrule 37.12.1 (1); 

☐ In writing as an opposed motion under subrule 37.12.1 (4); 

☐ In person;  

☐ By telephone conference; 

☒ By video conference. 

at the following location: 330 University Avenue, Toronto, Ontario. 
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THE MOTION IS FOR: 

An order: 

abridging the time for service and validating the service of this notice of motion 

and the motion record so that it is properly returnable before the court on the date 

of the motion; 

for leave to commence a proceeding against Alvarez & Marsal Canada Inc.  and 

Alvarez & Marsal Canada Inc. in its capacity as court-appointed receiver and 

manager of all of the assets, undertakings and properties of Mizrahi Development 

Group (The One) Inc., Mizrahi Commercial (The One) LP, and Mizrahi 

Commercial (The One) GP Inc. (collectively or individually, the “Receiver”); 

to the extent required, lifting the stay of proceedings (the “Stay”) ordered by The 

Honourable Justice Osborne pursuant to an order dated October 18, 2023 (the 

“Receivership Order”) to enable Mappro, a plaintiff in an Ontario Superior Court 

proceeding bearing Court File No. CV-22-00686696-0000 (the “Mappro Action”), 

to: 

seek leave to amend its amended statement of claim (the “Existing claim”), 

in the form attached as Schedule "A" (the “Proposed Amended Claim’), 

in order to: 

1. add the following parties as defendants (the “Proposed New 

Defendants”): Mizrahi Commercial (The One) LP (“Mizrahi LP”), 

Mizrahi Commercial (The One) GP Inc. (“Mizrahi GP”), Mizrahi Inc. 

(“Mizrahi Inc”), and SKYGRiD Construction Inc. (“Skygrid”); 

2. add the Receiver as a defendant; and 

3. account for events that occurred after the Existing Claim was issued; 

continue the Mappro Action, as amended, in the normal course (as against 

all defendants named in the Proposed Amended Claim);  

in the alternative to paragraph 1(c)(ii), continue the Mappro Action, as 

amended, in the normal course as against any one or more of the following 
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non-debtor defendants: the City of Toronto (the “City”), Mizrahi Inc, 

Skygrid, and the Receiver; and 

to the extent required, lifting the Stay to enable Mappro to continue its injurious 

affection claim (the “Injurious Affection Claim”) commenced under the 

Expropriation Act, R.S.O. 1990, c. E.26. 

for its costs of this motion; and 

any further relief that the Honourable Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

The Parties, the Properties, and the Project 

Mappro owns the property (the “Mappro Property”) municipally known as 19 Bloor 

Street West, Toronto, Ontario. The Mappro Property is located on the corner of Bloor Street 

and Balmuto Street.  

Mizrahi Development Group (The One) Inc. (“Mizrahi Group”) is the registered owner 

of the property (the “Mizrahi Property”) municipally known as 1 Bloor Street West, 

Toronto, Ontario on which a mixed-use development project (the “Project”) is being 

constructed.  

Mappro more recently learned that: 

Mizrahi Group is the nominee for and on behalf of Mizrahi LP, the beneficial owner 

of the Mizrahi Property; 

Mizrahi GP is the sole general partner of Mizrahi LP; 

Mizrahi Inc has been referred to as “the developer and general contractor” of the 

Project until in or around early 2024. Mizrahi Inc also described itself as the 

“owner” of the Project; and 

Skygrid became the construction manager and/or general contractor on the Project 

in or around early 2024. 

On October 18, 2023, the Receiver was appointed the “[r]eceiver without security of all of 

the assets, undertakings and properties of [Mizrahi LP, Mizrahi Group, and Mizrahi GP 

(collectively, the “Debtors”)] … acquired for, or used in relation to a business carried on 
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by the Debtors, including, without limitation, in connection with the Project and the Project 

itself, including all proceeds thereof.” 

Mizrahi Group, Mizrahi LP, Mizrahi GP, Mizrahi Inc, Skygrid, and the Receiver are 

collectively and individually referred to as “Mizrahi.” 

The Nuisance 

In or around the summer of 2020, Mizrahi, with the City’s consent, erected and began using 

a portion of Balmuto directly in front of the Mappro Property as a construction staging area 

(the "Staging Area") in connection with the Project. Mizrahi installed and began operating 

a concrete pump pedestal and a generator on the Staging Area. Nobody made any efforts 

to consult with Mappro, seek its consent, or provide Mappro with notice of Mizrahi's 

intention to seek a permit and, ultimately, use the Staging Area.   

Since the summer of 2020, Mizrahi has been using the Staging Area to pump concrete to 

the Project, among other construction-related activities. For the most part, Mizrahi has done 

so with the City’s consent, granted in the form of permits, that have been extended from 

time to time.  

Mizrahi's installation and use of the Staging Area interferes with Mappro's enjoyment of 

the Mappro Property in many ways, including but not limited to the following: 

it results in concrete trucks idling directly in front of the Mappro Building for many 
hours a day; 

it creates unreasonable noise, vibration, dust, dirt, and smell; 

it is unsightly;  

it obstructs the sidewalk in front of the Mappro Building; 

it restricts access to the Mappro Building and the emergency exits;  

it restricts visibility into and from the Mappro Building;  

it restricts access to the fire hydrant; 

it causes homeless people to loiter directly in front of the Mappro Property, leading 
to numerous instances of begging, drug use, and individuals urinating and 
defecating directly in front of the Mappro Property; and 

it causes the Mappro Property to be vandalized and broken-into. 

Mappro's ability to attract short-term or long-term tenants has been negatively affected by 

the installation and ongoing use of the Staging Area. 
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The non-trivial interference, which has been severe and lengthy, is unreasonable.  

There is no public utility in the Project; it is a private development being constructed by a 

private builder. Mappro is unreasonably being forced to bear the brunt of the Project for 

the private good of Mizrahi and its lenders.  

In September 2022, Mappro commenced the Mappro Action against Mizrahi Group (i.e. 

the registered owner of the Mizrahi Property) and the City, in which it advanced claims 

that they were liable for the on-going nuisance, among other things. Mappro seeks damages 

and a mandatory permanent injunction requiring Mizrahi to stop using the Staging Area, 

remove the Staging Area, and repair the portion of Balmuto that the Staging Area currently 

occupies.  

In September 2022, Mappro also started the Injurious Affection Claim against Mizrahi 

Group and the City.  

In the fall of 2023, the applicant in the within proceeding sought the appointment of a 

receiver and manager without security, of all of the assets, undertakings and properties of 

the Debtors. On October 18, 2023, Justice Osborne issued the Receivership Order 

appointing the Receiver pursuant to section 243(1) of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3 (the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, 

c. C.43. 

During the course of the receivership proceedings, Mappro discovered the roles that the 

Proposed Defendants were playing in relation to the Project. 

Since October 18, 2023, the Receiver has had care and control of the Project and the 

Mizrahi Property and has been responsible for making all decisions concerning both, 

including the decisions to (a) continue using the Staging Area and (b) seek extensions of 

the permit allowing the use. Since the Receiver was appointed, the permit has been 

extended on two occasions (once in March 2024 and a second time in July 2024).  

Despite the Receiver’s knowledge that the use of the Staging Area is causing a nuisance, it 

has continued to use the Staging Area and has failed to take any steps to improve the 

situation for Mappro.   
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The Receivership Order provides that: 

“. . .[N]o proceeding or enforcement process in any court or tribunal (each, a 
“Proceeding”), shall be commenced or continued against the Receiver … except 
with … leave of this Court.” 

“… [N]o Proceeding against or in respect of the Debtors or the [Mizrahi] Property, 
or [Mizrahi Inc.] for matters arising after the date of this Order, shall be commenced 
or continued except with … leave of this Court and any and all Proceedings 
currently under way against or in respect of the Debtors or the Property are hereby 
stayed and suspended pending further Order of this Court.” 

“… [A]ll rights and remedies against the Debtors, the Receiver, or affecting the 
[Mizrahi] Property, or against [Mizrahi Inc.] … for matters arising after the date of 
this Order, including, without limitation, licenses and permits required for the 
Project regardless of who is the legal holder of any such licenses and permits, are 
hereby stayed and suspended except with … leave of this Court, provided however 
… that nothing in this paragraph shall (i) empower the Receiver or the Debtors to 
carry on any business which the Debtors are not lawfully entitled to carry on …” 

“the Receiver shall incur no liability or obligation (including, without limitation, 
any personal liability or obligation under or in connection with (i) the Receivership 
Funding Credit Agreement; (ii) the performance, actions, errors, omissions or 
negligence by or of any construction manager, project manager, developer, 
contractor, subcontractor or other service provider directly or indirectly involved in 
the Project, and all other persons acting on their instructions or behalf, or (iii) as a 
result of its appointment or the carrying out of the provisions of this Order), save 
and except for liability arising from any gross negligence or wilful misconduct on 
its part …” 

Mappro has a reasonable chance of succeeding in its claim against the Receiver. Its claim 

is neither frivolous, nor vexatious.  

The Receivership Order does not operate to stay or prevent the commencement of any 

proceedings against the Receiver or others concerning the nuisance that has been ongoing 

since October 18, 2023, which constitutes “business which the Debtors are not lawfully 

entitled to carry on.” Likewise, the Receivership Order does not shield the Receiver from 

liability arising from the nuisance, which constitutes “wilful misconduct.”  

The Stay does not apply to prevent Mappro from continuing its claims in the Proposed 

Amended Claim and the Injurious Affection Claim against the non-Debtor parties (the 

“Non-Debtor Parties”); namely, the City, Mizrahi Inc., and Skygrid.  

In the alternative and to the extent required, Mappro seeks to lift the Stay as set out in 

paragraph 1. The Court has broad discretion to lift the Stay, including to prevent an abuse 
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of process. There are sounds reasons for doing so, including, but not limited to those set 

out below.   

The stay must be lifted to allow Mappro to amend the Existing Claim to account 

for events that took place after the Existing Claim was issued (e.g. the continued 

use of the Staging Area and the extensions of the relevant permits after November 

30, 2022). Mappro must amend the Existing Claim before November 30, 2024. If 

Mappro is not allowed to do so, it will lose its rights to claim (through the courts or 

through a claims process in the receivership) the damages arising from the nuisance 

that has been ongoing since November 30, 2022. This will cause Mappro to suffer 

material prejudice.  

The stay must be lifted to allow Mappro to amend the Existing Claim to name as 

defendants, entities and individuals that Mappro recently learned are either owners 

of the Mizrahi Property (in some capacity) or acted as the contractor on the Project 

– all of whom are responsible for the nuisance. 

In the Existing Claim and Proposed Amended Claim, in addition to damages, 

Mappro seeks an injunction that would prevent Mizrahi from continuing to use the 

Staging Area. If the Stay is not lifted, Mappro will lose its right to seek this relief, 

which cannot be granted through a receivership claims process. Mappro should be 

able to present its case to the Court and have the Court decide whether Mizrahi’s 

use of the Staging Area should stop.  

There is no reason why Mappro should be unable to proceed with its claims against 

the Non-Debtor Parties. In addition, the Debtors and the Receiver are necessary 

parties for the complete adjudication of the matters at issue in the Mappro Action 

and the Injurious Affection Claim. It would be costly, time-intensive, and 

prejudicial to Mappro if Mappro were to proceed against the Non-Debtor Parties 

now (which it should be allowed to do) and then be required to re-litigate the claims 

against the Debtors in a claims process in the receivership.  
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The Mappro Action is in respect of an unliquidated debt, the proof and valuation of 

which has a degree of complexity that makes the summary procedure of a 

receivership inappropriate. 

Mappro will suffer material prejudice if the stay is not lifted. It would only be 

equitable to lift the Stay in the circumstances. 

The totality of the circumstances and a consideration of the relative prejudice to 

both sides support the lifting the Stay.  

Rules 1.04, 1.05, 3.02, 5.03, 5.04(2), 26.01, 26.02 and 37 of the Rules of Civil Procedure, 

RRO 1990, Reg. 194. 

The principles in sections 69.4 and 215 of the BIA. 

Such further grounds as the lawyers may advise and to this Honourable Court may seem 

just. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:  

Affidavit of Isabelle Hayen, to be sworn. 

October 2, 2024 SPEIGEL NICHOLS FOX LLP 
Barristers & Solicitors 
1 Robert Speck Parkway, Suite 200 
Mississauga ON  L4Z 3M3 

Allison Speigel 
LSO No. 64992D 
allison@ontlaw.com 
Tel – 905-366-9700 ext. 280 
Fax – 905-366-9707 

Lawyers for the plaintiff in the Mappro 
Action, Mappro Realty Inc. 



9 

{00806154-6}

TO: DENTONS CANADA LLP  
99 Bank Street, Suite 1420  
Ottawa, Ontario 
K1P 1H4 

Kenneth D. Kraft 
kenneth.kraft@dentons.com
Tel – 416-863-4374 
Phil M. Rimer 
philip.rimer@dentons.com
Tel – 613-783-9634 

Lawyers for the Respondents, Mizrahi Commercial (The One) LP, Mizrahi 
Development Group (The One) Inc., and Mizrahi Commercial (The One) GP Inc. 

TO: DENTONS CANADA LLP 
Barristers and Solicitors 
77 King Street West, Suite 400 
Toronto-Dominion Centre 
Toronto, Ontario M5K 0A1 

Fraser Mackinnon Blair 
LSO No. 66683L 
fraser.mackinnon.blair@dentons.com
Barbara Grossman 
LSO No. 20947K 
barbara.grossman@dentons.com
Tel – 416-863-4511 

Lawyers for the defendant in the Mappro Action, 
Mizrahi Development Group (The One) Inc. 

AND TO: TORONTO CITY CLERK'S OFFICE 
Toronto City Hall 
13th Floor W. 
100 Queen St. W. 
Toronto, Ontario 
M5H 2N2 

Nicholas Rolfe 
Nicholas.Rolfe@toronto.ca
Tel – 416-338-3169 

Lawyers for the defendant in the Mappro Action, 
City of Toronto
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AND TO: OSLER, HOSKIN & HARCOURT LLP 
100 King Street West, 1 First Canadian Place 
 Suite 6200, P.O. Box 50 
Toronto, Ontario 
M5X 1B8 

Michael De Lellis 
mdelellis@osler.com
Tel – 416-862-5997  
Jeremy Dacks 
jdacks@osler.com
Tel – 416-862-4923 
Shawn Irving 
sirving@osler.com
Tel – 416-862-4733 
Mark Sheeley 
msheeley@osler.com
Tel – 416-862-6791 

Lawyers for the Applicant, KEB Hana Bank as trustee of IGIS Global Private 
Placement Real Estate Fund No. 301 and as trustee of IGIS Global Private 
Placement Real Estate Fund No. 434 

AND TO: GOODMANS LLP 
Bay Adelaide Centre – West Tower 
333 Bay Street, Suite 3400 
Toronto, Ontario 
M5H 2S7 

Brendan O’Neill 
boneill@goodmans.ca
Tel – 416-849-6017  
Christopher Armstrong 
carmstrong@goodmans.ca
Tel – 416-849-6013 
Mark Dunn 
mdunn@goodmans.ca
Tel – 416-849-6895 
Jennifer Linde 
jlinde@goodmans.ca
Tel – 416-849-6922 

Lawyers for the Receiver, Alvarez & Marsal Canada Inc. 
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AND TO: ALVAREZ & MARSAL CANADA INC. 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900 
P.O. Box 22 
Toronto, Ontario 
M5J 2J1 

Stephen Ferguson
sferguson@alvarezandmarsal.com
Tel – 416-847-5162  
Josh Nevsky 
jnevsky@alvarezandmarsal.com
Tel – 416-847-5161  
Melanie Mackenzie 
mmackenzie@alvarezandmarsal.com
Tel – 416-847-5158 

Receiver 

AND TO: BORDEN LADNER GERVAIS LLP 
Bay Adelaide Centre, East Tower 
22 Adelaide Street West, Suite 3400 
Toronto, Ontario 
M5H 4E3 

Roger Jaipargas 
rjaipargas@blg.com
Tel – 416-367-6266 

Lawyers for Mizrahi Inc., Sam M Inc., and Sam Mizrahi 

AND TO: MORSE SHANNON LLP 
133 Richmond Street West, Suite 501 
Toronto, Ontario 
M5H 2L3 

Jerome R. Morse 
jmorse@morseshannon.com
Tel – 416-941-5867 
David Trafford 
dtrafford@morseshannon.com
Tel - 416-941-5850 

Lawyers for Mizrahi Inc., Sam M Inc., and Sam Mizrahi
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AND TO: MCCARTER GRESPAN LAWYERS 
539 Riverbend Drive, 
Kitchener, Ontario 
N2K 3S3 

Avril Lavallee 
alavallee@mgbwlaw.com
Tel – 519-571-8800 Ext. 135 

Lawyers for Mizrahi Inc., Sam M Inc., And Sam Mizrahi 

AND TO: FOGLER RUBINOFF LLP 
77 King Street West, Suite 3000 
P.O. Box 95 
Toronto, Ontario 
M5K 1G8 

Nina Perfetto 
nperfetto@foglers.com
Tel – 416-941-8866 
David Levangie 
dlevangie@foglers.com
Tel – 416-864-7603 

Lawyers for Coco International Inc. and 12823543 Canada Ltd. 

AND TO: TORYS LLP 
79 Wellington Street West, Unit 3300 
Toronto, Ontario 
M5K 1N2 

David Bish 
dbish@torys.com
Tel – 416-865-7353 

Lawyers for Coco International Inc. and 12823543 Canada Ltd.
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AND TO: BABIN BESSNER SPRY LLP  
185 Frederick St., Suite 101  
Toronto, Ontario 
M5A 4L4 

Edward J. Babin 
ebabin@babinbessnerspry.com
Tel – 416-637-3294 
Cynthia L. Spry 
cspry@babinbessnerspry.com
Tel – 416-637-3295  
Michael Bookman 
mbookman@babinbessnerspry.com
Tel – 647-725-2604 
Brendan Monahan 
bmonahan@babinbessnerspry.com
Tel – 416-637-3296 

Lawyers for Cerieco Canada Corp. 

AND TO: HARRIS SHEAFFER LLP  
4100 Yonge Street, Suite 610  
Toronto, Onntario 
M2P 2B5 

Michael J. Baum 
mbaum@harris-sheaffer.com
Tel – 416-250-2892  

Deposit Trustee 

AND TO: AVIVA INSURANCE COMPANY OF CANADA 
c/o Westmount Guarantee Services Inc. 
600 Cochrane Drive, Suite 205 
Markham, Ontario 
L3R 5K3 

Brian Argue 
brian@westmountguarantee.com
Tel – 647-499-8249 Ext. 203 
Marlon Brown 
marlon@westmountguarantee.com
Tel – 647-499-8249 Ext. 205 
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AND TO: CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, Ontario 
M2N 7E9 

Harvey Chaiton 
harvey@chaitons.com
Tel – 416-218-1129 

Lawyers for Aviva Insurance Company of Canada 

AND TO: SINGLETON URQUHART REYNOLDS VOGEL LLP 
150 King St. West, Suite 2512 
Toronto, Ontario 
M5H 1J9 

Bruce Reynolds 
breynolds@singleton.com
Tel – 416-585-8601 

Lawyers for Aviva Insurance Company of Canada 

AND TO: FASKEN MARTINEAU DUMOULIN LLP 
Bay Adelaide Centre 
333 Bay St., Suite 2400 
Toronto, Ontario 
M5H 2T6 

Stuart Brotman 
sbrotman@fasken.com
Tel – 416-865-5419 
Dylan Chochla 
dchochla@fasken.com
Tel – 416-868-3425 
Daniel Richer 
dricher@fasken.com
Tel – 416-865-4445 

Lawyers for Nonghyup Bank, in its capacity as trustee of  Hana Private Real Estate 
Investment Trust No. 137
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AND TO: HANA ALTERNATIVE ASSET MANAGEMENT CO., LTD. 
21f, 66 Eulji-Ro 
Jung-Gu, Seoul 04538, Republic of Korea 

Cecilia Lee 
Manager, Alternative Investment Division 
chmlee@hanafn.com

AND TO: MIZRAHI INC. 
189 Forest Hill Road 
Toronto, Ontario 
M5P 2N3 

Sam Mizrahi 
sam@mizrahidevelopments.ca

AND TO: SAM MIZRAHI 
189 Forest Hill Road 
Toronto, Ontario 
M5P 2N3 

Sam Mizrahi 
sam@mizrahidevelopments.ca

AND TO: JENNY COCO 
271 Spadina Road, 5th Floor 
Toronto, Ontario 
M5R 2V3 

Jenny Coco 
jcoco@cocogroup.com

AND TO: SAM M INC. 
189 Forest Hill Road 
Toronto, Ontario 
M5P 2N3 

Sam Mizrahi 
sam@mizrahidevelopments.ca
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AND TO: DLA PIPER (CANADA) LLP 
1 First Canadian Place, Suite 6000 
100 King Street West 
Toronto, Ontario 
M5X 1E2 

Edmond F.B. Lamek 
edmond.lamek@dlapiper.com
Tel – 416-365-4444 
Danny M. Nunes 
danny.nunes@dlapiper.com 
Tel – 416-365-3421 

Lawyers for Hyatt Hotels of Canada Inc. 

AND TO: HYATT HOTELS OF CANADA, INC. 
150 North Riverside Plaza 
Chicago, Il 60606 

Mark Sweeney 
mark.sweeney@hyatt.com
Tel – 312-780-2928 

AND TO: NORTON ROSE FULBRIGHT CANADA LLP 
222 Bay Street, Suite 3000 
P.O. Box 53 
Toronto, Ontario 
M5K 1E7 

Evan Cobb 
evan.cobb@nortonrosefulbright.com
Tel – 416-216-1929 

Lawyers for Read Jones Christoffersen Ltd. 

AND TO: TORYS LLP 
79 Wellington St. W., Suite 3000 
Box 270, TD Centre 
Toronto, Ontario 
M5K 1N2 

Adam Slavens 
aslavens@torys.com
Tel – 416-865-7333 

Lawyers for Tarion Warranty Corporation
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AND TO: MILLER THOMSON LLP  
Vaughan Metropolitan Centre  
100 New Park Place, Suite 700  
Vaughan, Ontario 
L4K 0H9 

Enzo Di Iorio 
ediiorio@millerthomson.com
Tel – 905-532-6613 
Paul Guaragna 
pguaragna@millerthomson.com
Tel – 905-532-6679 

Lawyers for Innocon by its general partners Innocon Inc., Heidelberg Materials 
Canada Limited/Materiaux Heidelberg Canada Limitee, Lehigh Hanson Materials 
Limited, Lafarge Canada Inc. and Allmix Concrete Inc. 

AND TO: GARDINER ROBERTS LLP 
Bay Adelaide Centre, East Tower 
22 Adelaide Street West, Suite 3600 
Toronto, Ontario 
M5H 4E3 

S. Michael Citak 
mcitak@grllp.com 
Tel – 416-865-6706 

Lawyers for PSR Brokerage Ltd. 

AND TO: BISCEGLIA AND ASSOCIATES P.C. 
9100 Jane Street 
Suite 200, Building A 
Vaughan, Ontario 
L4K 0A4 

Emilio Bisceglia 
ebisceglia@lawtoronto.com 
Tel – 905-695-3100 

Lawyers for Cult Iron Works Limited 
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AND TO: COZEN O'CONNOR LLP 
Bay Adelaide Centre - North Tower 
40 Temperance Street, Suite 2700 
Toronto, Ontario 
M5H 0B4 

Steven Weisz 
sweisz@cozen.com
Tel – 647-295-2616 
Heidi Esslinger 
hesslinger@cozen.com 
Tel – 236-317-6885 

Lawyers for Mizrahi Inc. 

AND TO: MCMILLAN LLP 
Suite 4400, 181 Bay Street 
Toronto Ontario 
M5J 2T3 

Glenn Grenier 
glenn.grenier@mcmillan.ca
Tel – 416-307-4005 
Jeffrey Levine 
jeffrey.levine@mcmillan.ca
Tel – 416-865-7791 

Lawyers for Gamma Windows and Walls International Inc. 

AND TO: CANADA REVENUE AGENCY 
1 Front Street West 
Toronto, Ontario 
M5J 2X6 

General E-Mail Inbox 
agc-pgc.toronto-tax-fiscal@justice.gc.ca

AND TO: DEPARTMENT OF JUSTICE (CANADA) 
Ontario Regional Office, Tax Law Section 
120 Adelaide Street West, Suite 400 
Toronto, Ontario 
M5H 1T1 

General E-Mail Inbox 
agc-pgc.toronto-tax-fiscal@justice.gc.ca
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AND TO: MINISTRY OF FINANCE (ONTARIO) 
Insolvency Unit, Legal Services Branch 
11-777 Bay Street 
Toronto, Ontario 
M5G 2C8 

General E-Mail Inbox 
insolvency.unit@ontario.ca

AND TO: CITY SOLICITOR’S OFFICE 
City of Toronto 
Station 1260, 26th Floor 
Metro Hall, 55 John Street 
Toronto, Ontario 
M5V 3C6 

Christopher J. Henderson 
christopher.henderson@toronto.ca
Tel – 416-397-7106 
Georgia Tanner 
georgia.tanner@toronto.ca
Tel – 416-392-8364 

AND TO: HOME CONSTRUCTION REGULATORY AUTHORITY 
40 Sheppard Ave. W, Suite 400 
Toronto, Ontario 
M2N 6K9 

Wendy Moir 
wendy.moir@hcraontario.ca
Marc Spector 
marc.spector@hcraontario.ca
James Ryu 
james.ryu@hcraontario.ca

General E-Mail Inbox 
info@hcraontario.ca
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EMAIL DISTRIBUTION LIST IN THE RECEIVERSHIP: 

mdelellis@osler.com; jdacks@osler.com; sirving@osler.com; msheeley@osler.com; 
rdavidge@osler.com; kenneth.kraft@dentons.com; philip.rimer@dentons.com; 
boneill@goodmans.ca; carmstrong@goodmans.ca; jlinde@goodmans.ca; mdunn@goodmans.ca; 
sferguson@alvarezandmarsal.com; jnevsky@alvarezandmarsal.com; 
mmackenzie@alvarezandmarsal.com; fmak@alvarezandmarsal.com; 
asterling@alvarezandmarsal.com; ekrieger@alvarezandmarsal.com; RJaipargas@blg.com; 
jmorse@morseshannon.com; dtrafford@morseshannon.com; alavallee@mgbwlaw.com; 
nperfetto@foglers.com; dlevangie@foglers.com; dbish@torys.com; 
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No. CV-22-00686696-0000 

ONTARIO
SUPERIOR COURT OF JUSTICE

B E T W E E N: 

MAPPRO REALTY INC. 

Plaintiff 

- and - 

MIZRAHI DEVELOPMENTS INC. MIZRAHI DEVELOPMENT GROUP 
(THE ONE) INC., and CITY OF TORONTO, MIZRAHI COMMERCIAL (THE ONE) LP, 

MIZRAHI COMMERCIAL (THE ONE) GP INC., MIZRAHI INC., SKYGRiD 
CONSTRUCTION INC., ALVAREZ & MARSAL CANADA INC., and ALVAREZ & 

MARSAL CANADA INC. in its capacity as court-appointed receiver and manager of all of 
the assets, undertakings and properties of Mizrahi Development Group (The One) Inc., 

Mizrahi Commercial (The One) LP, and Mizrahi Commercial (The One) GP Inc. 

Defendants 

AMENDED AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANT 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff.  The 

claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you must 

prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it 

on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve it on the plaintiff, and 

file it, with proof of service in this court office, WITHIN TWENTY DAYS after this statement of 

claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of America, the 

period for serving and filing your statement of defence is forty days.  If you are served outside 

Canada and the United States of America, the period is sixty days. 

Claudial
Text Box
Schedule "A"
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Instead of serving and filing a statement of defence, you may serve and file a notice of intent to 

defend in Form 18B prescribed by the Rules of Civil Procedure.  This will entitle you to ten more 

days within which to serve and file your statement of defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST 

YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH 

TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 

MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not been 

set down for trial or terminated by any means within five years after the action was commenced 

unless otherwise ordered by the court. 

Date Issued by
Local Registrar 

Address of 
court office: 

Superior Court of Justice 
330 University Avenue 
Toronto, Ontario 
M5G 1R7
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TO: DENTONS CANADA LLP 
Barristers and Solicitors 
77 King Street West 
Suite 400 
Toronto-Dominion Centre 
Toronto, Ontario 
M5K 0A1 

Mary Ellen Bench 
maryellen.bench@dentons.com 
Tel – 416-863-4511 
Fax – 416-863-4592 

Fraser Mackinnon Blair 
LSO No. 66683L 
fraser.mackinnon.blair@dentons.com 
Barbara Grossman 
LSO No. 20947K 
barbara.grossman@dentons.com 
Tel – 416-863-4511 

Lawyers for the defendant, 
Mizrahi Development Group (The One) Inc. 
Mizrahi Developments Inc. 

AND TO: TORONTO CITY CLERK'S OFFICE 
Toronto City Hall 
13th floor W.,  
100 Queen St. W. 
Toronto, ON M5H 2N2 

Gadi Katz 
gadi.katz@toronto.ca 
Tel – 416-338-3169 
Fax – 416-338-6986 

Nicholas Rolfe 
LSO No. 66063O 
Nicholas.Rolfe@toronto.ca 
Tel – 416-338-3169 

Lawyers for the defendant, 
City of Toronto
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AND TO: MIZRAHI COMMERCIAL (THE ONE) LP 

125 Hazelton Avenue 
Toronto, Ontario 
M5R 3E4 

Defendant 

AND TO: MIZRAHI COMMERCIAL (THE ONE) GP INC. 

125 Hazelton Avenue 
Toronto, Ontario 
M5R 3E4 

Defendant 

AND TO: MIZRAHI INC. 

189 Forest Hill Road 
Toronto, Ontario 
M5P 2N3 

Defendant 

AND TO: SKYGRiD CONSTRUCTION INC. 

200 – 5750 Explorer Dr. 
Mississauga, Ontario 
L4W 0A9 

Defendant
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AND TO: GOODMANS LLP 
Bay Adelaide Centre – West Tower 
333 Bay Street, Suite 3400 
Toronto, Ontario 
M5H 2S7 

Brendan O’Neill 
boneill@goodmans.ca
Tel – 416-849-6017  
Christopher Armstrong 
carmstrong@goodmans.ca
Tel – 416-849-6013 
Mark Dunn 
mdunn@goodmans.ca
Tel – 416-849-6895 
Jennifer Linde 
jlinde@goodmans.ca
Tel – 416-849-6922 

Lawyers for the defendants, Alvarez & Marsal Canada Inc. and Alvarez & Marsal 
Canada Inc. (in its capacity as court-appointed receiver and manager of all of the 
assets, undertakings and properties of Mizrahi Development Group (The One) Inc., 
Mizrahi Commercial (The One) LP, and Mizrahi Commercial (The One) GP Inc.)
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CLAIM 

1. The plaintiff, Mappro Realty Inc. ("Mappro"), claims against the Defendants as follows: 

a) damages in the amount of $3,000,000; 

b) an interlocutory and mandatory permanent injunction requiring Mizrahi (defined 

below) the defendants to immediately: 

i) stop using the Staging Area (defined below);  

ii) remove the Staging Area in its entirety or move it so that it is no longer in 

front of the property (the "Mappro Property") municipally known as 19 

Bloor Street West, Toronto; 

iii) repair the portion of Balmuto Street ("Balmuto") currently occupied by the 

Staging Area and return it to its previous condition; 

c) pre-judgment interest in accordance with the Courts of Justice Act; 

d) costs of this action; and 

e) any further relief this Honourable Court deems just. 

2. All dates and amounts set out herein are approximate.  

A. The Parties and the Properties 

3. Mappro, an Ontario corporation, owns the Mappro Property.  

4. Mizrahi Developments Inc. The defendant, Mizrahi Development Group (The One) Inc. 

("Mizrahi Group"), an Ontario corporation, is a developer and the registered owner of 

owns the property (the "Mizrahi Property") municipally known as 1 Bloor Street West, 

Toronto as nominee for and on behalf of the defendant, Mizrahi Commercial (The One) 

LP (“Mizrahi LP”).  

5. The defendant, Mizrahi LP, an Ontario limited partnership, is the beneficial owner of the 

Mizrahi Property.  

6. The defendant, Mizrahi Commercial (The One) GP Inc. (“Mizrahi GP”), an Ontario 

corporation, is the sole general partner of Mizrahi LP and the sole owner of Mizrahi Group.  
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7. The defendant, Mizrahi Inc. (“Mizrahi Inc”), an Ontario corporation, is believed to have 

acted as the developer and general contractor of the project being built on the Property (the 

“Project”) until early 2024. Mizrahi Inc is also believed to have described itself as the 

“owner” of the Project.  

8. The defendant, SKYGRiD Construction Inc. (“Skygrid”), an Ontario corporation, became 

the construction manager and/or general contractor on the Project in early 2024. 

9. On October 18, 2023, Alvarez & Marsal Canada Inc. (the “Receiver”) was appointed the 

“[r]eceiver without security of all of the assets, undertakings and properties of [Mizrahi 

LP, Mizrahi Group, and Mizrahi GP (collectively, the “Debtors”)] … acquired for, or used 

in relation to a business carried on by the Debtors, including, without limitation, in 

connection with the Project and the Project itself, including all proceeds thereof.” 

10. Mizrahi Group, Mizrahi LP, Mizrahi GP, Mizrahi Inc, Skygrid, and the Receiver are 

collectively or individually referred to as “Mizrahi.” 

11. The defendant, the The City of Toronto (the "City"), is a municipal corporation governed 

by the City of Toronto Act, 2006, S.O. 2006, c. 11, Sched. A and its regulations.  It owns 

the lands on which the Staging Area was installed.  

B. The Properties and the Project 

12. The Mappro Property is located on the southeast corner of Balmuto and Bloor Street 

("Bloor"). The building on the Mappro Property is currently split into two units: one leased 

and operated by Scotiabank, and the other operated by Mappro (the "Mappro Building").  

13. Mappro has made significant efforts and continues to try to lease the Mappro Building to 

a high-end retail tenant.  

14. Mizrahi is in the process of constructing a mixed-use development (the "One") on the 

Mizrahi Property. For what is believe to be a short period of time, Mizrahi retained Clarke 

Construction Management Inc. (“Clarke”) to act as the construction manager on the 

Project project (the “Project”). At all relevant times, Clarke is believed to have acted as 

Mizrahi's agent. 

15. The Mizrahi Property and the Mappro Property are not adjoining properties.  
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C. The Project, the Staging Area, and the Original Permit 

16. In or around March 2015, Mizrahi submitted to the City its site plan and zoning application 

(among other things) for the Project. The City authorized the construction of the Project by 

issuing various types of authorizations and permits. There was no contemplation of using 

Balmuto as a construction staging area.   

17. At some point, Mizrahi decided that it wanted to use a portion of Balmuto directly in front 

of the Mappro Building as a construction staging area (the "Staging Area") for the 

construction of the Project.  

18. Mizrahi required a permit from the City to erect and use the Staging Area. 

19. Neither Mizrahi, nor the City made any efforts to consult with Mappro, seek its consent, 

or provide it with notice of Mizrahi's intention to seek a permit and, ultimately, use the 

Staging Area.   

20. On or around July 14, 2020, the City granted Clarke, as Mizrahi's agent, a temporary street 

occupation permit (the “Original Permit”) allowing Mizrahi to occupy the northbound 

lanes on Balmuto “for concrete pour” from July 14, 2020 to August 21, 2020.  

21. The City's grant of the Original Permit was contrary to the provisions of the City of Toronto 

Municipal Code (the "Code") because, among other things: 

a) neither Mizrahi nor Clarke owns any lands abutting Balmuto; 

b) Mappro did not consent to Mizrahi's occupation of Balmuto or waive its claims 

against the City for any losses or damages arising from the occupation; and, 

c) Mizrahi and Clarke failed to provide Mappro with notice of the occupation of 

Balmuto.  

22. At an unknown date, Mizrahi erected and began using the Staging Area by, among other 

things, installing and operating a concrete pump pedestal and a generator. Mizrahi used the 

Staging Area to pump concrete to the Project, among other things. 

23. The Staging Area occupies more space than the Original Permit allowed. The City did not 

take any steps to ensure that Mizrahi complied with the terms of the Original Permit.  
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24. Mappro did not learn about Mizrahi's intention to obtain a permit or use the Staging Area 

until it saw the construction equipment installed on the Staging Area.  

25. Mappro's initial calls to the City concerning the Staging Area went unanswered.  

26. It is unknown whether the City extended the duration of the Original Permit. If the City 

extended the duration of the Original Permit, it was done without justification and without 

authority. If the City did not do so, Mizrahi continued to use the Staging Area without 

permission.  

D. The Multi-Year Permit 

27. The Original Permit was only intended to be a stopgap solution. Mizrahi wanted to use the 

Staging Area for the duration of the Project, which was anticipated to take many years. 

28. As a result, Mizrahi sought to obtain a longer-term permit (the "Multi-Year Permit"). 

29. Mizrahi first made its request for the Multi-Year Permit to the Toronto East York 

Community Council ("TEYCC").  

30. On or around November 10, 2020, Mizrahi's request for the Multi-Year Permit came before 

TEYCC for a vote. Before the vote, the City submitted a report to TEYCC. In the report, 

the City admitted that City Council approval was required to issue the Multi-Year Permit 

(i.e. a permit that allows a temporary occupation of City lands that do NOT abut the lands 

of the applicant) because its issuance would “not comply with City policy or by-laws.” 

31. On or around November 10, 2020, TEYCC recommended that City Council grant the 

Multi-Year Permit, with certain additional recommendations including, among other 

things, that: 

a) the City grant the Multi-Year Permit without Mizrahi having to comply with the 

Code; and, 

b) Mizrahi execute an indemnity agreement in favour of the City with respect to 

Mizrahi's occupation of Balmuto. 

32. On or around November 25, 2020, City Council adopted TEYCC's recommendations (with 

some small amendments) and authorized the City to grant the Multi-Year Permit for the 

period November 30, 2020 to November 30, 2022. 
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33. The City then issued the Multi-Year Permit allowing Mizrahi to "stage concrete truck and 

deliveries on both northbound lanes of Balmuto … fronting [the Mappro Building] … 

pertinent to the development of [the One]." 

34. Mizrahi did not comply with the terms of the Multi-Year Permit. For instance, it occupied 

more space than it was permitted. The City did not take any steps to ensure that Mizrahi 

was complying with the terms of the Multi-Year Permit.  

E. The Multi-Year Permit Was Repeatedly Extended 

35. The Multi-Year Permit was in effect extended on numerous occasions after it expired on 

November 30, 2022.  

36. On December 14, 2022, the Multi-Year Permit was extended from December 14, 2022 to 

March 31, 2023.  

37. Mizrahi did not have permission from the City to use the Staging Area between November 

30, 2022 and December 14, 2022. 

38. On March 29, 2023, the Multi-Year Permit was extended from April 1, 2023 to April 1, 

2024.  

39. The Receiver was appointed on October 18, 2023. Since that date, the Receiver has had 

care and control of the Project and the Mizrahi Property and has been responsible for 

making all decisions concerning both, including the decisions to (a) continue using the 

Staging Area and (b) seek extensions of the permit allowing the use. Since the Receiver 

was appointed, the permit has been extended on two occasions:  

a) on March 20, 2024, the Multi-Year Permit was extended from April 2, 2024 to July 

31, 2024; and 

b) on July 24, 2024, the Multi-Year Permit was extended from August 1, 2024 to 

February 1, 2026. 

40. Mizrahi has used the Staging Area continuously since installing it. It has done so with the 

City’s permission (except during short periods of time when Mizrahi did not have a permit 

allowing it to use the Staging Area). 

41. Mappro has not been provided with copies of all of the various permit extensions.  
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42. Mappro has been given no guarantees that the Multi-Year Permit will not be further 

extended past February 1, 2026. 

F. The Effects of the Installation and Use of the Staging Area  

43. Mizrahi's installation and use of the Staging Area interferes with Mappro's enjoyment of 

the Mappro Property in many ways, including but not limited to the following: 

a) it results in concrete trucks idling directly in front of the Mappro Building for many 

hours a day; 

b) it creates unreasonable noise, vibration, dust, dirt, and smell; 

c) it is unsightly;  

d) it obstructs the sidewalk in front of the Mappro Building; 

e) it restricts access to the Mappro Building and the emergency exits;  

f) it restricts visibility into and from the Mappro Building; and 

g) it restricts access to the fire hydrant.,  

h) it caused homeless people to loiter directly in front of the Mappro Property, leading 

to numerous instances of begging, drug use, and individual urinating and defecating 

directly in front of the Mappro Property; and 

i) it caused the Mappro Property to be vandalized and broken-into. 

44. Mappro has spent a significant amount of time and money on a marketing program to 

secure the right long-term high-end retail tenant for the Mappro Building. It has also sought 

to lease the Mappro Building to short-term tenants.  

45. Mappro's ability to attract short-term or long-term tenants has been negatively affected by 

the installation and ongoing use of the Staging Area. 

46. Mappro has begun is now in the process of renovating the Mappro Building. The 

installation and use of the Staging Area will likely interfere with, delay, and increase the 

cost of Mappro's renovation. This too will negatively impact Mappro's ability to lease the 

Mappro Building.  
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G. Nuisance 

47. The granting and extension of the various permits Original Permit and Multi-Year Permit 

and the installation and use of the Staging Area interferes to a significant degree with 

Mappro's use and enjoyment of the Mappro Property. 

48. The non-trivial interference, which has been severe and lengthy, is unreasonable.  

49. There is no public utility in the Project (i.e. the construction of the One); it is a private 

development being constructed by a private builder. Mappro is unreasonably being forced 

to bear the brunt of the Project for the private good of Mizrahi and its lenders. It is not 

reasonable that Mizrahi should be allowed to profit at Mappro's expense.   

50. The defendants are liable to the plaintiff for creating an ongoing nuisance and for 

permitting any form of the nuisance to occur.   

51. The defendants also failed to act reasonably throughout the process: 

a) The defendants failed to discuss the Staging Area with Mappro before installing it 

(even though Mappro was going to be the entity most impacted by its installation).  

b) The defendants changed the location of the Staging Area to Balmuto mid-Project, 

thereby precluding Mappro from being able to oppose the granting of the original 

building permit.  

c) Mizrahi refused to meaningfully engage with Mappro until Mappro’s legal counsel 

got involved. 

d) Mappro's initial calls to the City regarding the Staging Area went unanswered.  

e) Although the City held consultative talks with community members, it made it clear 

that it cared little that the installation and use of the Staging Area would negatively 

impact Mappro (i.e. a non-voting entity).  

f) The City granted the Original Permit contrary to the provisions of the Code.   

g) The City granted the various permits and extensions thereof Multi-Year Permit 

knowing full well that the granting of the permit (a) ran afoul of the City’s own 

policies and (b) would cause Mappro significant financial harm. In doing something 



-13- 

{00805423-3}

it knew to be wrong, the City then ensured that it was protected from litigation risks 

by obtaining an indemnity from Mizrahi.  

h) The defendants failed to take any steps to mitigate the impacts of the ongoing 

nuisance.  

i) The defendants failed to provide Mappro with reasonable notice when seeking and 

granting extensions of the various permits.  

52. Mappro has suffered, and continues to suffer, damages arising from the nuisance.  

53. It is very unlikely that Mizrahi will have completed the Project by November 30, 2022 (i.e. 

the date on which the Multi-Year Permit expires). In such a case, Mizrahi will be forced to 

request an extension of the Multi-Year Permit. Based on the City's conduct to date, it is 

likely that, without the Court's intervention, the City will grant such an extension, without 

paying any regard to the damages that such extension will cause to Mappro. It is, thus, 

likely that the nuisance to Mappro will continue long past November 30, 2022.  

54. It is possible that the nuisance to Mappro will continue past February 1, 2026. 

55. As against the Receiver, Mappro is only claiming damages arising from the nuisance that 

has been ongoing since the Receiver was appointed on October 18, 2023.  

56. As against Skygrid, Mappro is only claiming damages arising from the nuisance that has 

been ongoing since Skygrid began working on the Project.  

H. Negligence (as against all defendants other than the Receiver) 

57. The defendants owe Mappro a duty of care. 

58. The defendants acted negligently by, among other things: 

a) failing to provide notice to, consult with, or obtain consent from Mappro before 

installing and constructing the Staging Area; 

b) granting the Original Permit contrary to the provisions of the Code; 

c) installing and operating the Staging Area in a manner that does not comply with 

any of the permits either the Original Permit, the Multi-Year Permit, or both; 
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d) failing to ensure that Mizrahi complied with the terms of any of the permits the 

Original Permit, the Multi-Year Permit, or both; and 

e) failing to mitigate the effects that the installation and use of the Staging Area has 

on Mappro. 

59. Mappro has suffered, and continues to suffer, damages arising from the defendants' 

negligence.  

60. The plaintiff pleads the Negligence Act, the City of Toronto Act, and the Code.

September 7, 2022 SPEIGEL NICHOLS FOX LLP 
Barristers & Solicitors 
1 Robert Speck Parkway, Suite 200 
Mississauga ON  L4Z 3M3 

Allison Speigel 
LSO No. 64992D 
allison@ontlaw.com 
Tel – 905-366-9700 ext. 280 
Fax – 905-366-9707 

Lawyers for the plaintiff, 
Mappro Realty Inc.
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