
  

  

Court File No. CV-23-00707839-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
B E T W E E N:  

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434 

Applicant 

- and - 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP (THE 
ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC.  

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED  

CASE CONFERENCE BRIEF OF THE RECEIVER 
(Case Conference November 13, 2024 re: MI Payment Motion and Receiver’s Cross-Motion) 

November 12, 2024 GOODMANS LLP 
Barristers & Solicitors 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, Canada  M5H 2S7 

Brendan O’Neill LSO# 43331J 
boneill@goodmans.ca 
 
Christopher Armstrong LSO# 55148B 
carmstrong@goodmans.ca 
 
Mark Dunn LSO# 55510L 
mdunn@goodmans.ca 
 
Jennifer Linde LSO# 86996A 
jlinde@goodmans.ca 
 
Tel:  416.979.2211 
Lawyers for the Receiver 



  

  

Court File No.: CV-23-00707839-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
B E T W E E N: 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434 

Applicant 

- and - 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP (THE 
ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

SERVICE LIST 
(As at October 21, 2024) 

 

OSLER, HOSKIN & HARCOURT LLP 
100 King Street West, 1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto, ON M5X 1B8 
Michael De Lellis 
Direct: 416.862.5997 
E-mail: mdelellis@osler.com 
Jeremy Dacks 
Direct: 416.862.4923 
E-mail: jdacks@osler.com  
Shawn Irving 
Direct: 416.862.4733 
E-mail: sirving@osler.com 
Mark Sheeley 
Direct: 416.862.6791 
E-mail: msheeley@osler.com 
Counsel to the Applicant, KEB Hana Bank as 
trustee of IGIS Global Private Placement Real 

ALVAREZ & MARSAL CANADA INC. 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900 
P.O. Box 22 
Toronto, ON M5J 2J1 
Stephen Ferguson 
Direct: 416.847.5162 
E-mail: sferguson@alvarezandmarsal.com 
Josh Nevsky 
Direct: 416.847.5161 
E-mail: jnevsky@alvarezandmarsal.com 
Melanie MacKenzie 
Direct: 416.847.5158 
E-mail: mmackenzie@alvarezandmarsal.com 
Receiver 



  

  

Estate Fund No. 301 and as trustee of IGIS 
Global Private Placement Real Estate Fund No. 
434 

GOODMANS LLP 
Bay Adelaide Centre – West Tower 
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7 
Brendan O’Neill 
Direct: 416.849.6017 
E-mail: boneill@goodmans.ca 
Christopher Armstrong  
Direct: 416.849.6013 
E-mail: carmstrong@goodmans.ca 
Mark Dunn 
Direct: 416.849.6895 
E-mail: mdunn@goodmans.ca 
Jennifer Linde  
Direct: 416.849.6922 
E-mail: jlinde@goodmans.ca 
Counsel to the Receiver 

MORSE SHANNON LLP 
133 Richmond Street West, 
Suite 501 Toronto, ON M5H 2L3 
 
Jerome R. Morse 
Direct: 416.941.5867 
E-mail: jmorse@morseshannon.com 
 
David Trafford 
Direct: 416-941-5850 
E-mail: dtrafford@morseshannon.com 
Counsel to Mizrahi Inc., Sam M Inc., and Sam 
Mizrahi 

BORDEN LADNER GERVAIS LLP (BLG)  
Bay Adelaide Centre, East Tower 
22 Adelaide Street West, Suite 3400 
Toronto, ON, Canada M5H 4E3 
Roger Jaipargas 
Direct: 416.367.6266 
E-mail: RJaipargas@blg.com 
Counsel to Mizrahi Inc., Sam M Inc., and Sam 
Mizrahi  

MCCARTER GRESPAN LAWYERS 
539 Riverbend Drive, 
Kitchener, ON N2K 3S3 
Avril Lavallee 
Direct: 519.571.8800 Ext. 135 
E-mail: alavallee@mgbwlaw.com 
Counsel to Mizrahi Inc., Sam M Inc., and Sam 
Mizrahi 

TORYS LLP 
79 Wellington Street West, Unit 3300 
Toronto, Ontario, M5K 1N2 
David Bish 
Direct: 416.865.7353 
E-mail: dbish@torys.com 
Counsel to Coco International Inc. and 
12823543 Canada Ltd. 

FOGLER RUBINOFF LLP 
77 King Street West, Suite 3000, P.O. Box 95 
Toronto, Ontario, M5K 1G8 
Nina Perfetto 
Direct: 416.941.8866 
E-mail: nperfetto@foglers.com 
David Levangie 
Direct: 416.864.7603 
E-mail: dlevangie@foglers.com 
Counsel to Coco International Inc. and 
12823543 Canada Ltd. 



  

  

BABIN BESSNER SPRY LLP 
185 Frederick St., Suite 101  
Toronto, ON M5A 4L4 
Edward J. Babin  
Direct: 416.637.3294 
E-mail: ebabin@babinbessnerspry.com 
Cynthia L. Spry  
Direct: 416.637.3295 
E-mail: cspry@babinbessnerspry.com 
Michael Bookman  
Direct: 647.725.2604 
E-mail: mbookman@babinbessnerspry.com 
Brendan Monahan  
Direct: 416.637.3296 
E-mail: bmonahan@babinbessnerspry.com 
Counsel to CERIECO Canada Corp. 

AVIVA INSURANCE COMPANY OF 
CANADA  
c/o Westmount Guarantee Services Inc.  
600 Cochrane Drive, Suite 205 
Markham, ON L3R 5K3 
Brian Argue 
Direct: 647.499.8249 X 203 
E-mail: brian@westmountguarantee.com 
Marlon Brown 
Direct: 647.499.8249 X 205 
E-mail: marlon@westmountguarantee.com 

CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, Ontario M2N 7E9 
Harvey Chaiton 
Direct: 416.218.1129 
E-mail: harvey@chaitons.com 
Counsel to Aviva Insurance Company of 
Canada 

SINGLETON URQUHART REYNOLDS 
VOGEL LLP 
150 King St. West, Suite 2512 
Toronto, ON M5H 1J9 
Bruce Reynolds 
Direct: 416.585.8601 
E-mail: breynolds@singleton.com 
Counsel to Aviva Insurance Company of 
Canada 

HARRIS SHEAFFER LLP 
4100 Yonge Street, Suite 610 
Toronto, ON M2P 2B5 
Michael J. Baum 
Direct: 416.250.2892 
E-mail: mbaum@harris-sheaffer.com 
Deposit Trustee 

HANA ALTERNATIVE ASSET 
MANAGEMENT CO., LTD. 
21F, 66 Eulji-ro 
Jung-gu, Seoul 04538, Republic of Korea 
Cecilia Lee 
Manager, Alternative Investment Division 
E-mail: chmlee@hanafn.com 

FASKEN MARTINEAU DUMOULIN LLP 
Bay Adelaide Centre, 333 Bay St. #2400 
Toronto, ON M5H 2T6 
Stuart Brotman 
Direct: 416.865.5419 
E-mail: sbrotman@fasken.com 
Dylan Chochla 
Direct: 416.868.3425     
E-mail: dchochla@fasken.com 

MIZRAHI INC. 
189 Forest Hill Road 
Toronto, ON M5P 2N3 
Sam Mizrahi 
E-mail: sam@mizrahidevelopments.ca 



  

  

Daniel Richer 
Direct: 416.865.4445 
E-mail: dricher@fasken.com 

Counsel to NongHyup Bank, in its capacity as 
trustee of Hana Private Real Estate Investment 
Trust No. 137 

SAM MIZRAHI  
189 Forest Hill Road 
Toronto, ON M5P 2N3 
Sam Mizrahi 
E-mail: sam@mizrahidevelopments.ca 

SAM M INC.  
189 Forest Hill Road 
Toronto, ON M5P 2N3 
Sam Mizrahi 
E-mail: sam@mizrahidevelopments.ca 

JENNY COCO  
271 Spadina Road, 5th Floor 
Toronto, ON M5R 2V3 
Jenny Coco 
E-mail: jcoco@cocogroup.com  

ROCKY COCO  
271 Spadina Road, 5th Floor 
Toronto, ON M5R 2V3 
Rocky Coco 
E-mail: rcoco@cocogroup.com 

DLA PIPER (CANADA) LLP 
1 First Canadian Place, Suite 6000 
100 King StrAeet West 
Toronto, ON M5X 1E2 
 
Edmond F .B. Lamek 
Direct: 416.365.4444 
Email: edmond.lamek@dlapiper.com 
 
Danny M. Nunes 
Direct: 416.365.3421 
Email: danny.nunes@dlapiper.com 
 
Counsel to Hyatt Hotels of Canada Inc. 

HYATT HOTELS OF CANADA, INC. 
150 North Riverside Plaza 
Chicago, IL 60606 
 
Mark Sweeney 
Direct: 312.780.2928 
Email: mark.sweeney@hyatt.com 

SPEIGEL NICHOLS FOX LLP 
1 Robert Speck Parkway, Suite 200 
Mississauga, Ontario  L4Z 3M3 
Allison J. Speigel 
Direct: 905.366.9700 Ext. 280 
E-mail: allison@ontlaw.com 
Counsel to Mappro Realty Inc. 

NORTON ROSE FULBRIGHT CANADA 
LLP 
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, ON M5K 1E7 
Evan Cobb 
Direct: 416.216.1929 
E-mail: evan.cobb@nortonrosefulbright.com 
Counsel to Read Jones Christoffersen Ltd. 

TORYS LLP 
79 Wellington St. W., Suite 3000 
Box 270, TD Centre 
Toronto, ON M5K 1N2 

MILLER THOMSON LLP 
Vaughan Metropolitan Centre 
100 New Park Place, Suite 700 
Vaughan, ON L4K 0H9 



  

  

Adam Slavens 
Direct: 416.865.7333 
E-mail: aslavens@torys.com 
Counsel to Tarion Warranty Corporation 

Enzo Di Iorio 
Direct: 905.532.6613 
ediiorio@millerthomson.com 
Paul Guaragna 
Direct: 905.532.6679 
pguaragna@millerthomson.com 
Counsel to Innocon by its general partners 
Innocon Inc., Heidelberg Materials Canada 
Limited/Materiaux Heidelberg Canada Limitee, 
Lehigh Hanson Materials Limited, Lafarge 
Canada Inc. and Allmix Concrete Inc. 

GARDINER ROBERTS LLP 
Bay Adelaide Centre, East Tower 
22 Adelaide Street West, Suite 3600 
Toronto, ON M5H 4E3 
S. Michael Citak 
Direct: 416.865.6706 
E-mail: mcitak@grllp.com 
Counsel to PSR Brokerage Ltd. 

BISCEGLIA AND ASSOCIATES P.C.  
9100 Jane Street  
Suite 200, Building A  
Vaughan, ON L4K 0A4 
Emilio Bisceglia 
Direct: 905.695.3100 
E-mail: ebisceglia@lawtoronto.com 
Counsel to Cult Iron Works Limited 

COZEN O'CONNOR LLP 
Bay Adelaide Centre - North Tower 
40 Temperance Street, Suite 2700 
Toronto, Ontario M5H 0B4 
Steven Weisz 
Direct: 647.295.2616 
E-mail: sweisz@cozen.com 
 
Heidi Esslinger 
Direct: 236.317.6885 
E-mail: hesslinger@cozen.com 
Counsel to Mizrahi Inc. 

MCMILLAN LLP  
Suite 4400, 181 Bay Street  
Toronto ON M5J 2T3 
Glenn Grenier 
Direct: 416.307.4005 
E-mail: glenn.grenier@mcmillan.ca 
 
Jeffrey Levine 
Direct: 416.865.7791 
E-mail: jeffrey.levine@mcmillan.ca 
Counsel to Gamma Windows and Walls 
International Inc. 

RESERVE SUITES CORPORATION 
110 Eglinton Ave. East, Suite 500 
Toronto, ON M4P 2Y1 
Sheldon Fenton 
E-mail: shelley@reserveinvest.com 
 
Shane Fenton 
E-mail: shane@reserveinvest.com 

KSV RESTRUCTURING INC.  
220 Bay Street, 13th Floor, PO Box 20, 
Toronto, Ontario, M5J 2W4 
Bobby Kofman 
Direct: 416.932.6228 
E-mail: bkofman@ksvadvisory.com 
Receiver and manager of Mizrahi (128 
Hazelton) Inc., Mizrahi 128 Hazelton Retail 
Inc., Sam M (180 SAW) LP Inc. and Sam M 
(180 SAW) Inc.   



  

  

NORTON ROSE FULBRIGHT CANADA 
LLP 
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, ON M5K 1E7 
Jenny Stam 
Direct: 416.202.6707 
E-mail: jennifer.stam@nortonrosefulbright.com 
Counsel to KSV Restructuring Inc., as receiver 
and manager of Mizrahi (128 Hazelton) Inc., 
Mizrahi 128 Hazelton Retail Inc., Sam M (180 
SAW) LP Inc. and Sam M (180 SAW) Inc. 

CASSELS BROCK & BLACKWELL LLP  
Suite 3200, Bay Adelaide Centre - North Tower 
40 Temperance Street 
Toronto, ON M5H 0B4 
Jeremy Bornstein  
Direct: 416.869.5386 
E-mail: jbornstein@cassels.com 
Jason Arbuck 
Direct: 416.860.6889 
E-mail: jarbuck@cassels.com 
Counsel to Constantine Enterprises Inc.   

TORKIN MANES LLP 
151 Yonge Street, Suite 1500  
Toronto, ON M5C 2W7 
Jeffrey J. Simpson 
Direct: 416.777.5413 
E-mail: jsimpson@torkin.com 
Ryan Hauk 
Direct: 416.643.8810 
E-mail: rhauk@torkin.com 
 
Counsel to CORE Architects Inc. 

KELLY SANTINI LLP  
160 Elgin St., Suite 2401  
Ottawa ON K2P 2P7 
John Melia 
Direct: 613.238.6321 ext. 292 
E-mail: jmelia@kellysantini.com 
Jason Dutrizac 
Direct: 613.238.6321 ext. 108 
E-mail: jdutrizac@kellysantini.com 
Kara Takagi 
Direct: 613-238-6321 ext. 392 
E-mail: ktakagi@kellysantini.com 
 
Counsel to Modern Niagara Toronto Inc.  
 

GOLDMAN SLOAN NASH & HABER LLP 
480 University Ave, Suite 1600 
Toronto, Ontario, M5G 1V6 
Robert J. Drake 
Direct: 416.597.5014 
E-mail: drake@gsnh.com 
Leonard Finegold 
Direct: 416.597.3376 
E-mail: finegold@gsnh.com 

DENTONS CANADA LLP 
99 Bank Street, Suite 1420 
Ottawa, ON K1P 1H4 
Kenneth D. Kraft 
Direct: 416.863.4374 
E-mail: kenneth.kraft@dentons.com 
Phil M. Rimer 
Direct: 613.783.9634 
E-mail: philip.rimer@dentons.com 

 
Ministries / Government Entities / Regulatory Authorities 

CANADA REVENUE AGENCY 
1 Front Street West  
Toronto, ON M5J 2X6 

DEPARTMENT OF JUSTICE (CANADA) 
Ontario Regional Office, Tax Law Section  
120 Adelaide Street West, Suite 400 Toronto, 
ON M5H 1T1 



  

  

General E-mail Inbox 
E-mail: agc-pgc.toronto-tax-
fiscal@justice.gc.ca  

General E-mail Inbox  
E-mail: agc-pgc.toronto-tax-
fiscal@justice.gc.ca 

MINISTRY OF FINANCE (ONTARIO)  
Insolvency Unit, Legal Services Branch  
11-777 Bay Street Toronto, ON, M5G 2C8 
General E-mail Inbox 
E-mail: insolvency.unit@ontario.ca 

CITY SOLICITOR’S OFFICE 
City of Toronto  
Station 1260, 26th Floor  
Metro Hall, 55 John Street  
Toronto, ON M5V 3C6 
Christopher J. Henderson 
Direct: 416.397.7106 
E-mail: Christopher.Henderson@toronto.ca 
Georgia Tanner 
Direct: 416-392-8364 
E-mail: Georgia.Tanner@toronto.ca 

HOME CONSTRUCTION REGULATORY 
AUTHORITY 
40 Sheppard Ave. W, Suite 400 
Toronto, ON M2N 6K9 
Wendy Moir 
E-mail: wendy.moir@hcraontario.ca 
Marc Spector  
E-mail: marc.spector@hcraontario.ca 
James Ryu 
E-mail: james.ryu@hcraontario.ca 
General E-mail Inbox  
E-mail: info@hcraontario.ca 

 

  



  

  

E-MAIL DISTRIBUTION LIST: 
 
mdelellis@osler.com; jdacks@osler.com; sirving@osler.com; msheeley@osler.com; 
rdavidge@osler.com; boneill@goodmans.ca; carmstrong@goodmans.ca; jlinde@goodmans.ca; 
mdunn@goodmans.ca; sstothart@goodmans.ca; sferguson@alvarezandmarsal.com; 
jnevsky@alvarezandmarsal.com; mmackenzie@alvarezandmarsal.com; 
fmak@alvarezandmarsal.com; asterling@alvarezandmarsal.com; 
ekrieger@alvarezandmarsal.com; RJaipargas@blg.com; jmorse@morseshannon.com; 
dtrafford@morseshannon.com; alavallee@mgbwlaw.com; nperfetto@foglers.com; 
dlevangie@foglers.com; dbish@torys.com; ebabin@babinbessnerspry.com; 
cspry@babinbessnerspry.com; mbookman@babinbessnerspry.com; 
bmonahan@babinbessnerspry.com; brabinovitch@babinbessnerspry.com; 
zpringle@babinbessnerspry.com; brian@westmountguarantee.com; 
marlon@westmountguarantee.com; mbaum@harris-sheaffer.com; chmlee@hanafn.com; 
sbrotman@fasken.com; dchochla@fasken.com; dricher@fasken.com; 
sam@mizrahidevelopments.ca; jcoco@cocogroup.com; rcoco@cocogroup.com; agc-
pgc.toronto-tax-fiscal@justice.gc.ca; insolvency.unit@ontario.ca; 
Christopher.Henderson@toronto.ca; Georgia.Tanner@toronto.ca; edmond.lamek@dlapiper.com; 
danny.nunes@dlapiper.com; mark.sweeney@hyatt.com; wendy.moir@hcraontario.ca; 
marc.spector@hcraontario.ca; info@hcraontario.ca; james.ryu@hcraontario.ca; 
allison@ontlaw.com; evan.cobb@nortonrosefulbright.com; harvey@chaitons.com; 
breynolds@singleton.com; aslavens@torys.com; ediiorio@millerthomson.com; 
pguaragna@millerthomson.com; mcitak@grllp.com; ebisceglia@lawtoronto.com; 
sweisz@cozen.com; hesslinger@cozen.com; glenn.grenier@mcmillan.ca; 
jeffrey.levine@mcmillan.ca; shelley@reserveinvest.com; shane@reserveinvest.com; 
bkofman@ksvadvisory.com; jennifer.stam@nortonrosefulbright.com; jbornstein@cassels.com; 
jarbuck@cassels.com; jsimpson@torkin.com; rhauk@torkin.com; jmelia@kellysantini.com; 
jdutrizac@kellysantini.com; ktakagi@kellysantini.com; drake@gsnh.com; finegold@gsnh.com; 
kenneth.kraft@dentons.com; philip.rimer@dentons.com 
 
 



INDEX 



  

  

Court File No. CV-23-00707839-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434 

Applicant 

- and - 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP (THE 
ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

INDEX 

Tab Document 

1. Aide Memoire of the Receiver dated November 12, 2024 

2. Fifth Report of the Receiver dated  October 11, 2024 

3. MI’s Aide Memoire dated March 15, 2024 

4. Receiver’s Aide Memoire dated March 15, 2024 

5. Endorsement of Justice Osborne dated March 18, 2024 

6. Letter from J. Morse dated November 8, 2024 



1



  

  

Court File No. CV-23-00707839-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N : 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL  
 ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMEN REAL 

ESTATE FUND NO. 434 
 

Applicant 

- and - 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT  GROUP 
(THE ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED  

AIDE MEMOIRE OF THE RECEIVER 
(Case Conference November 13, 2024 re: MI Payment Motion and Receiver’s Cross-Motion) 



- 1 - 

  

1. This is the aide memoire of the Receiver1 for the case conference scheduled for November 

13, 2024. This case conference was convened primarily to schedule the hearing and pre-

hearing steps for the MI Payment Motion and Receiver’s Cross-Motion (collectively, the 

“Motions”). The Receiver has proposed a schedule that would see the Motions heard in 

May or June 2025.   

2. MI takes the position that the Motions should not be scheduled. It claims that its claim that 

it is entitled to payment pursuant to paragraph 17 of the Receivership Order should be heard 

before any of the Receiver’s allegations. This Court considered – and rejected – this exact 

argument at a case conference held on March 18, 2024. MI’s attempt to make the same 

argument a second time should not be allowed. The Court should set a schedule for the 

Motions. 

3. The MI Payment Motion: MI alleges that the Receiver owes it $6.6 million as of May 31, 

2024.2 The MI Payment Motion seeks to compel payment of this amount. 

4. The MI Payment Motion rests primarily on MI’s assertion that paragraph 17 of the 

Receivership Order requires the Receiver to continue the payment practices used when 

Sam Mizrahi effectively controlled both the Debtors and MI (the “MI Payment 

Practices”). MI says that the Receivership Order requires that the Receiver use the MI 

Payment Practices whether or not they were commercially reasonable and whether or not 

the Debtors had any legal obligation to pay MI the amounts claimed. 

 

1 Capitalized terms not otherwise defined have the meaning ascribed to them in the Fifth Report of the Receiver dated 
October 11, 2024. 
2 Fifth Report, para. 2.2, Brief, Tab 2 
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5. The Receiver’s Cross-Motion: The Receiver’s Cross-Motion served on October 18, 2024, 

seeks a declaration that no further payment is owed to MI under any agreement or the terms 

of the Receivership Order (as compared to the MI Payment Motion, which seeks payment 

based solely on MI’s incorrect interpretation of paragraph 17 of the Receivership Order). 

The Receiver believes that the requested declaration is necessary to ensure that MI cannot 

claim fees from the Receiver or the Debtors on any basis and to provide certainty and 

finality with respect to MI’s asserted claims as part of these proceedings. 

6. The Receiver also claims against MI for a total of $58,859,427.80 because MI breached its 

contracts with the Debtors and charged enormous fees that it was not entitled to. 

7. Procedural History: MI initially sought an urgent date for the MI Payment Motion in the 

spring or early summer of 2024. MI claimed that the MI Payment Motion should be heard 

on its own, before the Receiver investigated what (if any) amounts MI owed to the 

Debtors.3 MI claimed that the Receiver’s investigation (and any related motion) would 

“unduly complicate and delay MI’s motion, and unnecessarily prejudice MI”.4   

8. The Receiver, and a number of other stakeholders, opposed MI’s procedural proposal and 

argued that all issues between MI and the Debtors should be considered together.5 After a 

lengthy case conference, the Court held that all of the issues relating to the MI Payment 

 

3 MI’s Aide Memoire dated March 15, 2024, paras. 6-7, Brief, Tab 3 
4 MI’s Aide Memoire dated March 15, 2024, paras. 6-7, Brief, Tab 3 
5 Receiver’s Aide Memoire dated March 15, 2024, Brief, Tab 4 



- 3 - 

  

Motion and Receiver’s Cross Motion would be determined together based on a complete 

evidentiary record.  

[4] Having heard from all interested parties, I am satisfied that, and while 
the Commercial List will attempt to accommodate the parties and deal with 
matters on as expeditious a basis as is possible, these motions cannot and 
should not be separated and must be determined on the basis of a full 
record. Fairness to all parties demand nothing less. In my view the 
motions cannot be separated since there are issues about the entitlement of 
the Mizrahi Parties to the fees they claim, separate and apart from any 
claims of setoff, and there would inevitably be duplication and significant 
inefficiencies, apart from procedural and substantive unfairness if the 
matters did not proceed together.6 [emphasis added] 

9. The MI Payment Motion was originally intended to be heard in September 2024, but MI 

did not deliver the documents that the Receiver required to investigate and respond to the 

MI Payment Motion until July 2024 and August 2024. 

10. Consistent with the March 18 Endorsement, after receiving the required materials, the 

Receiver worked diligently to prepare the extensive and detailed Fifth Report of the 

Receiver dated October 11, 2024 (the “Fifth Report”) which provides the evidentiary basis 

for the Receiver’s opposition to the MI Payment Motion and its support of the Receiver’s 

Cross-Motion.  

11. MI’s attempt to re-litigate the procedural issues. On November 8, 2024, after the 

Receiver had expended considerable resources and effort preparing the Fifth Report and 

the Receiver’s Cross-Motion, MI sent a letter seeking once again to have its interpretation 

of paragraph 17 of the Receivership Order decided in a separate hearing in advance of 

related issues on the Receiver’s Cross-Motion. MI repeats the same argument it did in 

 

6 March 18 Endorsement, Brief, Tab 5 
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March 2024: that this is a point of law and its proposed procedure could save MI 

“considerable time and expense”.7 

12. Respectfully, MI’s request has already been determined by this Court. MI is not entitled to 

relitigate this issue. As stated by Justice Osborne in the March 18 Endorsement, “there 

would inevitably be duplication and significant inefficiencies, apart from procedural and 

substantive unfairness if the matters did not proceed together”.8 This has not changed. The 

MI Payment Motion and the Receiver’s Cross-Motion should be determined together. 

13. Remaining Steps: MI has not advised the Receiver when it will serve responding materials 

to the Receiver’s Cross-Motion. The Receiver recognizes MI will require time to prepare 

responding materials and has communicated this to MI.  

14. Scheduling of the Motions: The Receiver proposes the following dates for the efficient 

hearing and resolution of the MI Payment Motion and the Receiver’s Cross-Motion. 

(a) MI’s Responding Motion Record: January 13, 2025;  

(b) Reply or Supplementary Motion Records: February 21, 2025; 

(c) Cross-Examinations: By March 28, 2025; 

(d) MI’s Factum on All Issues: April 18, 2025; 

(e) Receiver’s Factum on All Issues: May 9, 2025; and 

 

7 Letter from J. Morse dated November 8, 2024, Brief, Tab 6 
8 March 18 Endorsement, Brief, Tab 5 
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(f) Hearing of the Motions: Earliest available dates after May 19, 2025. 

 

November 12, 2024 Goodmans LLP 
Barristers & Solicitors 
333 Bay Street, Suite 3400 
Toronto, Canada  M5H 2S7 
 
Brendan O’Neill LSO# 43331J 
boneill@goodmans.ca 
 
Christopher Armstrong LSO# 55148B 
carmstrong@goodmans.ca 
 
Mark Dunn LSO# 55510L 
mdunn@goodmans.ca 
 
Jennifer Linde LSO# 86996A 
jlinde@goodmans.ca 
 
Tel: (416) 979-2211 / Fax: (416) 979-1234 

Lawyers for the Receiver 
 



 

  

KEB HANA BANK as trustee of IGIS GLOBAL 
PRIVATE PLACEMENT REAL ESTATE 
FUND NO. 301 and as trustee of IGIS GLOBAL 
PRIVATE PLACEMENT REAL ESTATE 
FUND NO. 434 

- and - MIZRAHI COMMERCIAL (THE ONE) 
LP,  MIZRAHI DEVELOPMENT GROUP 
(THE ONE) INC. et al 

Court File No.: CV-23-00707839-00CL 

Applicant  Respondents 
 ONTARIO 

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 

Proceeding commenced at Toronto 
 AIDE MEMOIRE 

(Case Conference November 13, 2024) 

 
GOODMANS LLP 
Barristers & Solicitors 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, Canada  M5H 2S7 

Brendan O’Neill LSO# 43331J 
boneill@goodmans.ca 
 
Christopher Armstrong LSO# 55148B 
carmstrong@goodmans.ca 
 
Mark Dunn LSO# 55510L 
mdunn@goodmans.ca 
 
Jennifer Linde LSO# 86996A 
jlinde@goodmans.ca 
 
Tel:  416.979.2211 
Lawyers for the Receiver 

 



2



Court File No. CV-23-00707839-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434 

Applicant 

- and -

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP (THE 
ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC. 

Respondents 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

FIFTH REPORT OF THE RECEIVER 
ALVAREZ & MARSAL CANADA INC. 

October 11, 2024 



TABLE OF CONTENTS 

1.0 INTRODUCTION..............................................................................................................1 

2.0 OVERVIEW AND PURPOSE OF THIS REPORT .......................................................1 

3.0 RECEIVER’S REPORTS ...............................................................................................12 

4.0 TERMS OF REFERENCE AND DISCLAIMER ........................................................13 

5.0 THE DEBTORS ...............................................................................................................15 

6.0 THE PROJECT, MI AND MIZRAHI ...........................................................................15 

7.0 PAYMENTS TO MI AND THE MI PAYMENT MOTION .......................................17 

8.0 THE RELATIONSHIP BETWEEN COCO, MIZRAHI, THE DEBTORS AND 
MI ......................................................................................................................................27 

9.0 TIMELINE OF RELEVANT CONTRACTS AND EVENTS.....................................29 

10.0 MI’S CONTRACTUAL ENTITLEMENT....................................................................47 

11.0 MI’S WORK ON THE PROJECT ................................................................................49 

12.0 SKYGRID’S PERFORMANCE .....................................................................................58 

13.0 THE DEBTORS’ CLAIMS AGAINST MI ...................................................................65 

14.0 ISSUES STILL UNDER INVESTIGATION BY THE RECEIVER ..........................80 

15.0 MI’S CLAIM FOR RESIDENTIAL MANAGEMENT FEES ....................................83 

16.0 CONFIDENTIALITY .....................................................................................................85 

17.0 CONCLUSION AND RECOMMENDATION .............................................................86 

SCHEDULES 

Schedule “A”  – Summary of Contracts Relevant to MI Payment Motion

Schedule “B”  – Key Parties Referenced in the Fifth Report of the Receiver

APPENDICES 

Appendix “1” – Receivership Order dated October 18, 2023

Appendix “2” – Letter to Goodmans from MI dated June 14, 2024

Appendix “3” – Receiver’s Email dated November 26, 2023



- 3 -

Appendix “4” – Receiver’s Revised Analysis

Appendix “5” – October 2023 and November 2023 Payment Letters and covering
emails

Appendix “6” – December 2023 Payment Letters and covering emails

Appendix “7” – Clark Construction Management Inc. Contract dated July 2017

Appendix “8” – E-mail sent by Mark Kilfoyle (MI’s CFO) to Jenny Coco on
November 9, 2017 and Jenny Coco’s responding e-mail sent to
Mark Kilfoyle

Appendix “9” – GC Agreement dated May 14, 2019

Appendix “10” – Altus Preliminary Report No. 1 as at July 31, 2019 [Confidential]

Appendix “11” – Mediator’s Proposal dated November 26, 2019

Appendix “12” – E-mail exchange dated February 28, 2020

Appendix “13” – CCM Termination Notice dated October 26, 2020

Appendix “14” – Email from Sam Mizrahi to Mike Clark dated May 18, 2020

Appendix “15” – Email from Sam Mizrahi to Jenny Coco dated October 26, 2020

Appendix “16” – Written Submissions from Coco dated November 6, 2020

Appendix “17” – Responding Written Submissions from Mizrahi dated November 9,
2020

Appendix “18” – Payment Listing requesting Funds re: Senior Secured Lenders
dated January 2021

Appendix “19” – Example of an MI Staff Invoice [Confidential]

Appendix “20” – Control Agreement dated May 2021

Appendix “21” – Amendment to the GC Agreement dated May 4, 2022

Appendix “22” – E-mail from MI to Altus sending the Unilateral Amendment dated
August 28, 2023

Appendix “23” – Arbitration Award dated June 24, 2023

Appendix “24” – Control Resolution dated August 6, 2022



- 4 -

Appendix “25” – Excerpts from the Payment Listings from August 2022 to
September 2023

Appendix “26” – Cost to Date Report No. 1 as of March 12, 2024 [Confidential]

Appendix “27” – Project Budget and Cost to Complete [Confidential]

Appendix “28” – Preliminary Schedule [Confidential]

Appendix “29” – Summary of KDC’s Relevant Experience

Appendix “30” – Issues Log from KDC

Appendix “31” – Excerpts from the Altus Reports [Confidential]

Appendix “32” – MI’s Monthly Construction Management Report for October 2023

Appendix “33” – Report by KDC dated December 31, 2023 [Confidential]

Appendix “34” – Memo to File - MI CM Issues dated January 2, 2024
[Confidential]

Appendix “35” – KDC Memo regarding Outstanding MI Deliverables dated January
18, 2024

Appendix “36” – Altus' Schedule Validator Report dated January 23, 2024

Appendix “37” – Core Architects Inc.'s Construction Progress Report dated
February 16, 2024 [Confidential]

Appendix “38” – MI Factum dated August 7, 2024

Appendix “39” – Summary of SKYGRiD Fees Chart

Appendix “40” – KDC Report dated August 21, 2024 [Confidential]

Appendix “41” – E-mail dated May 1, 2023

Appendix “42” – Correspondence dated October 5, 2023

Appendix “43” – Receivers’ letters to the Defaulting Purchasers dated May 1, 2024

Appendix “44” – Correspondence dated May 15, 2024

Appendix “45” – Marketing Agency Agreement with Magix Technologies LLC
effective July 13, 2022



- 5 -

Appendix “46” – Correspondence re Senior Secured Lenders approved Magix

Appendix “47” – Listing Agreements with Royal LePage dated November 29, 2021
and March 11, 2022

Appendix “48” – Receiver’s calculation of the CM Fee overpayment to MI

Appendix “49” – Invoice from 1118741 Ontario Limited o/a Irpinia Kitchens dated
February 2, 2023

Appendix “50” – Royal Bedrock Inc. invoices to SKYGRiD for the material
required by the Project

Appendix “51” – Internal correspondence between MI employees relating to Royal
Bedrock Inc.’s materials

Appendix “52” – Letter from MI to the Receiver dated May 29, 2024

Appendix “53” – Documents relating to payment of $719,121.49 to MI



1.0 INTRODUCTION 

1.1 On October 18, 2023 (the “Appointment Date”), pursuant to an Order (Appointing 

Receiver) (the “Receivership Order”) of the Ontario Superior Court of Justice 

(Commercial List) (the “Court”), Alvarez & Marsal Canada Inc. was appointed as receiver 

and manager (in such capacities, the “Receiver”), without security, of all of the assets, 

undertakings and properties of Mizrahi Commercial (The One) LP (the “Beneficial 

Owner”), Mizrahi Development Group (The One) Inc. (the “Nominee”) and Mizrahi 

Commercial (The One) GP Inc. (“GP Inc.”, and, together with the Beneficial Owner and 

the Nominee, the “Debtors”1), acquired for, or used in relation to, a business carried on by 

the Debtors, including, without limitation, in connection with the development of an 85-

storey condominium, hotel and retail tower (the “Project”) located on the southwest corner 

of Yonge Street and Bloor Street West in Toronto, Ontario (“One Bloor”). 

1.2 A copy of the Receivership Order is attached hereto as Appendix “1”. 

2.0 OVERVIEW AND PURPOSE OF THIS REPORT 

Purpose of the Report  

2.1 This fifth report (the “Fifth Report”) has been prepared for two purposes: 

(i) to provide the Court with information and evidence regarding the relief sought in

the motion brought by Mizrahi Inc. (“MI”), the former developer and general

contractor of the Project, seeking, among other things, an order directing the

1 The Debtors are referred to collectively in this report, for convenience. 
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Receiver to pay MI fees and costs for labour and construction management services 

pursuant to the Receivership Order (the “MI Payment Motion”), and to set out the 

factual basis for the Receiver’s opposition thereto; and 

(ii) to provide evidentiary support for the Receiver’s cross-motion seeking, among

other things, a declaration that no further amounts are owed to MI and granting

judgment against MI for the amounts that MI owes to the Debtors, which amounts

are particularized below.

The Receiver’s position 

2.2 In the MI Payment Motion, MI claims to be entitled to: (i) $4,086,007.53 for the period 

from October 18, 2023 to February 22, 2024; and (ii) an unspecified amount for the period 

after February 22, 2024. The Receiver understands that MI subsequently revised its claim 

amount to approximately $6.6 million as of May 31, 2024.2 

2.3 The Receiver’s position is that MI is not entitled to any further payment from the Debtors 

for the following reasons: 

(i) the MI Payment Motion is premised on the allegation that the Receivership Order

requires the Receiver to continue the non-arm’s length payment practices used

before the Receiver was appointed, but the Receivership Order imposes no such

obligation;

2 MI’s total claim, as of May 31, 2024, was for $10.9 million. However, approximately $4.3 million of this amount 
relates to claims by MI in respect of subcontractors who may claim against MI for unpaid invoices. The Receiver is 
addressing these claims directly with the relevant subcontractors. 
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(ii) the amount claimed by MI is not payable pursuant to any contract between the

Debtors and MI, and MI has, in fact, been paid significantly more than it is

contractually entitled to;

(iii) MI failed to fulfill its most fundamental obligations as general contractor of the

Project, namely, its agreement to complete construction on the Project by December

31, 2022 for a total fixed price of $583.2 million plus HST; and

(iv) even if the Debtors owe MI anything (which the Receiver denies), MI owes the

Debtors much more. MI received significant payments that it was not entitled to,

and breached the contracts that governed its work on the Project.

The MI Payment Motion and the MI Payment Practices 

2.4 The MI Payment Motion is founded on the assertion that the Receiver was required to pay 

MI using the same payment practices that Sam Mizrahi (“Sam”) implemented when he 

controlled both MI and the Debtors (the “MI Payment Practices”). The MI Payment 

Practices involved paying MI, among other amounts:  

(i) a construction management fee (the “CM Fee”) equal to 5% of all hard costs

incurred in connection with the Project; and

(ii) payments for time spent by staff hired by MI at rates (the “Labour Rates”) that

significantly exceeded MI’s actual labour costs (the “Labour Costs”).
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The MI Payment Practices are not required by the Receivership Order 

2.5 MI alleges that paragraph 17 of the Receivership Order (“Paragraph 17”) required that 

the Receiver make payments based on “normal payment practices”, and that the MI 

Payment Practices constituted “normal payment practices” for the Project.   

2.6 This is not what Paragraph 17 requires. Paragraph 17 exists for the benefit of the Receiver 

and the Project. It prohibits various parties from, among other things, discontinuing 

services required by the Receiver if certain conditions are met. MI did not try and 

discontinue its services, and the Receiver did not invoke Paragraph 17 to prevent MI from 

doing so. Paragraph 17 therefore has no application to MI, or to the MI Payment Motion. 

2.7 More specifically, Paragraph 17 provides that all persons having agreements or mandates 

for the supply of goods and/or services to the Debtors and/or the Project are restrained from 

discontinuing the supply of such goods and/or services, provided that the “normal prices 

or charges” for such goods or services are paid by the Receiver in accordance with “normal 

payment practices”, such other practices as may be agreed with the Receiver, or as may be 

ordered by the Court. Payment based on one of these options is a condition to the Receiver 

enforcing the prohibition provided for in Paragraph 17, in effect permitting the Receiver to 

compel a supplier to continue providing services so long as it satisfies one of the conditions. 

Paragraph 17 does not, however, impose an independent payment obligation of any kind 

on the Receiver. 

2.8 The Receiver did not pay MI for work done during the receivership based on the MI 

Payment Practices because it was under no obligation to do so. The Receiver paid MI on a 

different basis that it considered to be commercially reasonable in light of the services 
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rendered by MI during this period, having regard for the need to continue advancing 

construction of the Project while the Receiver investigated various issues relating to the 

Project, including MI’s performance as general contractor of the Project and the terms of 

the relevant contracts governing MI’s various roles on the Project. If MI was not prepared 

to work on the Project in exchange for these payments, then it could have withdrawn its 

services and taken the position it was not subject to the prohibition in Paragraph 17. It did 

not do so. 

2.9 While Paragraph 17 and its reference to “normal payment practices” is therefore irrelevant 

and inapplicable to the MI Payment Motion, even if it were, the Receiver does not agree 

that the MI Payment Practices were “normal”. As described below, the MI Payment 

Practices were: (i) not authorized by any contract between MI and the Debtors; (ii) paid on 

a non-arm’s length basis; and (iii) not commercially reasonable.  

The MI Payment Practices were not authorized by any contract between MI and the 
Debtors  

2.10 The relationship between MI and the Debtors was governed by a series of contracts 

involving MI, the Debtors, Coco (defined below), and Mizrahi (defined below). None of 

these contracts authorizes the MI Payment Practices.  

2.11 The Debtors’ contractual relationship with MI is relatively complicated because: 

(i) multiple contracts appear to have been in force at the same time; and (ii) the parties did

not specifically state which contract took precedence. The key contracts that governed MI’s 

relationship with the Debtors are summarized at Schedule “A” and in this section. 
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2.12 The Receiver has concluded that MI is not contractually entitled to the amounts claimed in 

the MI Payment Motion and to significant sums that it charged the Debtors, both before 

and after the Receivership Order was entered.  

2.13 MI did not deliver the Project on or before December 31, 2022 for a total price of 

$583.2 million, as it agreed to do. MI entered into a CCDC2 Stipulated Price Contract 

dated May 14, 2019 with the Nominee (the “GC Agreement”) that required MI to 

complete the Project by December 31, 2022 for a total fixed price of $583.2 million 

(including all MI labour and third-party construction costs). MI did not fulfill its 

obligations under the GC Agreement, and the Project was not close to complete on 

December 31, 2022.  

2.14 By the time MI’s role on the Project had ended (i.e., March 13, 2024), MI had charged 

approximately 84% of the Contract Price (defined below) to complete less than 50% of the 

Project.3 The Receiver now expects the total construction costs to complete the Project  

 with a Project completion date in the second half of 2027. MI’s failure to 

complete the Project by December 31, 2022, has also caused a material increase to the 

Project’s total soft costs and financing costs.  

2.15 Leaving aside MI’s obligations under the GC Agreement and its breach of those 

obligations, MI has been paid significantly more than it was ever entitled to, as further 

described below. 

3 Based on an updated Project budget prepared by Finnegan Marshall (defined below) on June 10, 2024, 
approximately 49% of the Project’s construction was complete as at the Effective Date (defined below). 
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2.16 MI was not entitled to charge the Labour Rates. The Receiver has determined that there 

was no contractual basis for the Labour Rates that MI charged the Debtors – separate fees 

that MI was not contractually entitled to charge. The GC Agreement specifically stated that 

the fixed price for the Project included the value for any labour provided by MI. 

2.17 MI agreed to pay the Labour Rates to Clark Construction Management Inc. (“CCM”), an 

experienced construction manager, pursuant to a CCDC 5A – 2010 Construction 

Management Contract dated July 2017 (the “CCM Contract”) entered into between MI 

and CCM (the Debtors are not a party to the CCM Contract). On October 26, 2020, MI 

terminated the CCM Contract and purported to assign the CCM Contract to itself, which it 

could not do as that would create a contract between MI and itself.  

2.18 More importantly, no agreement between MI and the Debtors authorized MI to charge the 

Labour Rates or required that the Debtors pay MI based on the Labour Rates. 

2.19 MI was only entitled to a 3.5% CM Fee, but charged a 5% CM Fee between August 

2022 and March 2024. The Receiver has concluded that, on the Appointment Date, MI 

was entitled to charge the Debtors a 3.5% CM Fee in accordance with the terms of a 

mediator’s proposal dated November 19, 2019 agreed to by MI and Coco (as defined 

below) (the “Mediator’s Proposal”). However, MI had continued charging a 5% CM Fee 

despite the fact that the agreement that authorized this higher fee expired on August 30, 

2022 (the “Control Agreement” dated May 2021). 
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The MI Payment Practices are not commercially reasonable 

2.20 The Receiver also concluded, after consulting with its advisors, that the MI Payment 

Practices were not commercially reasonable. Specifically, the Receiver concluded that MI 

charging a 5% CM Fee and Labour Rates (which included a very substantial embedded 

profit margin) significantly exceeded the amounts charged by other experienced 

construction managers for similar services. By way of example, SKYGRiD Construction 

Inc. (“SKYGRiD”), the construction manager hired by the Receiver to replace MI, has 

charged approximately $1 million less per month than MI invoiced and has provided 

superior service in comparison to MI. 

MI’s performance on the Project did not justify above-market compensation. 

2.21 With the assistance of the experienced project manager that it retained to assist it, 

Knightsbridge Development Corporation (“KDC”), the Receiver assessed MI’s 

performance as general contractor of the Project. Based on this assessment, KDC and the 

Receiver identified that MI failed to implement a number of basic, industry standard 

procedures that are required to effectively manage a construction project of the nature and 

scale of the Project. Among other things, MI was unwilling or unable to produce reliable 

budgets or construction schedules and lacked basic procurement and site management 

procedures. These issues, and others noted below, contributed to the significant difficulties 

faced by the Project. 

Conclusion on the MI Payment Motion. 

2.22 In summary, MI was significantly overpaid relative to the amounts that it was entitled to 

receive under the applicable contracts and the value of the services that it provided. The 
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Receiver does not believe any further payment to MI is required or appropriate and the 

relief sought in the MI Payment Motion should be denied.  

2.23 The MI Payment Motion seeks payment based solely on MI’s incorrect interpretation of 

the terms of the Receivership Order. The Receiver’s cross-motion seeks a declaration that 

no further payment is owed to MI under any agreement or the terms of the Receivership 

Order. The Receiver believes that the requested declaration is necessary to ensure that MI 

cannot claim fees from the Debtors on any basis and to provide certainty and finality with 

respect to MI’s asserted claims as part of these proceedings. 

 The Receiver has concluded that MI owes the Debtors significant amounts  

2.24 The Receiver has concluded that MI owes the Debtors approximately $58.8 million. 

2.25 As noted, the Receiver has concluded that MI had no contractual right to charge the Debtors 

for the Labour Rates. It made significant profits by charging approximately $49.3 million 

(comprised of $47.4 million in Labour Rates plus $1.9 million in CM Fees that MI charged 

on the Labour Rates)4 to the Debtors, and the Receiver has concluded that MI is liable to 

return the amounts that it improperly charged.  

2.26 The Receiver has also concluded that MI is liable to the Debtors for at least $9,539,853.71 

because it breached the contracts that governed its work on the Project. 

4 MI had a significant mark-up embedded in the Labour Rates and then also charged a 5% CM Fee on the Labour 
Rates. 
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Claim Amount 

(i) Commissions that MI is obliged to return
pursuant to the ELA (defined below) $1,816,012.85 

(ii) Amounts paid to outside brokers in breach of
the ELA $891,778.60 

(iii) Reserve not held by MI in breach of the
Mediator’s Proposal $1,200,000.00 

(iv) Marketing Fees improperly charged by MI $2,700,000.00 

(v) CM Fees improperly charged by MI $2,932,062.26 

Total $ 9,539,853.71 

2.27 MI’s breaches include the following: 

(i) Refusing to return sales commissions totaling approximately $1.8 million after the

underlying purchase agreements were terminated for purchaser default. The

Exclusive Listing Agreement dated July 12, 2017 (the “ELA”) between MI and the

Debtors specifically requires that any commissions paid to MI in respect of a

condominium unit must be returned to the Debtors if the condominium sale

agreement is terminated for purchaser default. On May 13, 2024, the Receiver (on

behalf of the Debtors) terminated several condominium sales agreements because

the purchasers failed to pay the deposits they owed and, in many cases, had paid no

deposit at all. MI was paid a commission in respect of all these sales, even those

with no deposits paid. MI has refused to return commissions totaling $1.8 million

paid to it in respect of these transactions, in breach of the ELA;

(ii) MI is liable to the Debtors for approximately $892,000 that it caused the Debtors

to pay to third-party brokers in respect of commissions and other fees regarding

condominium unit sales for which MI had also received commissions;
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(iii) MI is also liable to the Debtors for $1.2 million that it agreed to place in trust for

the benefit of the Project. Under the terms of the Mediator’s Proposal, MI agreed

to transfer the $1.2 million it held as a reserve against a specific future potential

liability to a trust fund or GIC. Such liability did not arise, and so the funds ought

to have been returned and made available to the Project. MI has refused to provide

these funds to the Receiver or explain what happened to them. MI’s failure to hold

the funds in trust is a further breach of the Mediator’s Proposal;

(iv) MI is liable to the Debtors for marketing fees totaling $2.7 million. Under the terms

of the Mediator’s Proposal, MI was entitled to a Residential Management Fee (as

defined below) on the sale of condominium units. The fee was to provide complete

compensation for MI’s marketing services, aside from the commissions owed under

the ELA. Despite this agreement, MI now alleges that it is entitled to the Residential

Management Fee and a monthly marketing fee of $100,000 plus HST. The Receiver

is not aware of any contract that authorized or required the payment of marketing

fees to MI totaling $100,000 per month. The unauthorized additional marketing

fees totaled $2.7 million; and

(v) MI charged CM Fees to the Project that it was not entitled to, in the amount of

approximately $2.9 million. MI agreed to a 3.5% CM Fee as part of the Mediator’s

Proposal. The parties agreed to increase the CM Fee to 5% in the Control

Agreement, but the Control Agreement expired on August 30, 2022. MI should

have charged a 3.5% CM Fee after August 30, 2022, but wrongly continued to

charge a 5% CM Fee. MI breached the Mediator’s Proposal by charging fees that

were not authorized.
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2.28 In sum, and as set out in detail below, the Receiver has concluded that the Debtors do not 

owe any further amounts to MI. To the contrary, as of the date of this Fifth Report, MI 

owes at least $58.8 million to the Debtors. 

Matters the Receiver continues to investigate 

2.29 In addition to the foregoing, the Receiver has reason to believe that MI submitted invoices 

(that were ultimately paid by the Debtors) for work that was not performed or material that 

was not supplied to the Project. Specifically, certain subcontractors have advised 

SKYGRiD that they did not do certain work or procure certain material shown on invoices 

submitted by MI and paid by the Debtors. In order to determine whether MI or the relevant 

subcontractors are liable for amounts that should not have been paid, the Receiver requires 

evidence about what work each relevant subcontractor performed or what material they 

supplied. The Receiver’s cross-motion includes a request that MI and the relevant 

subcontractors provide this evidence, and the Receiver reserves the right to assert further 

claims after it has reviewed that evidence. 

3.0 RECEIVER’S REPORTS 

3.1 The Receiver has filed seven reports to date, outlining its activities in respect of the 

Receivership: 

(i) the First Report dated February 26, 2024, and a Supplemental Report to the First

Report dated March 6, 2024;

(ii) the Second Report dated May 28, 2024;

https://www.alvarezandmarsal.com/sites/default/files/canada/First%20Report%20of%20the%20Receiver_0.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Supplemental%20Report%20to%20the%20First%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Supplemental%20Report%20to%20the%20First%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Second%20Report%20of%20the%20Receiver_0.pdf
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(iii) The Third Report dated June 21, 2024, the Supplemental Report to the Third Report

of the Receiver dated July 11, 2024, and the Second Supplemental Report to the

Third Report of the Receiver dated August 7, 2024; and,

(iv) The Fourth Report dated July 29, 2024.

3.2 Additional details regarding the Debtors and the Project, including an overview of the 

circumstances leading to the appointment of the Receiver, are contained in the application 

record dated October 17, 2023, of the Debtors’ senior secured lenders, KEB Hana Bank as 

trustee of IGIS Global Private Placement Real Estate Fund No. 301 and of IGIS Global 

Private Placement Real Estate Fund No. 434 (collectively, the “Senior Secured 

Lenders”).  

3.3 The Receiver’s reports and other Court-filed documents and notices in these receivership 

proceedings (the “Receivership Proceedings”) can be found on the Receiver’s case 

website at: www.alvarezandmarsal.com/theone. 

4.0 TERMS OF REFERENCE AND DISCLAIMER 

4.1 In preparing this Fifth Report, the Receiver has obtained and relied upon bank account 

statements, cash receipts and disbursements, journal reports, as well as various other 

financial records from MI; electronic records, including e-mails, relating to the Project; 

certain payment applications and related documents provided by the Senior Secured 

Lenders; unaudited financial information, books and records, and other documents of the 

Debtors; and has held discussions with, and been provided with certain additional 

https://www.alvarezandmarsal.com/sites/default/files/canada/Third%20Report%20of%20the%20Receiver_0.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Supplemental%20Report%20to%20the%20Third%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Supplemental%20Report%20to%20the%20Third%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Second%20Supplemental%20Report%20to%20the%20Third%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Second%20Supplemental%20Report%20to%20the%20Third%20Report%20of%20the%20Receiver.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Fourth%20Report%20of%20the%20Receiver.pdf
http://www.alvarezandmarsal.com/theone
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information from, management and employees of MI, Coco, Coco International Inc., KDC 

and SKYGRiD (collectively, the “Information”). 

4.2 The Receiver has reviewed the Information for reasonableness, internal consistency and 

use in the context in which it was provided. However, the Receiver has not audited or 

otherwise attempted to verify the accuracy or completeness of the Information in a manner 

that would wholly or partially comply with Canadian Auditing Standards (“CASs”) 

pursuant to the Chartered Professional Accountants Canada Handbook, and accordingly, 

the Receiver expresses no opinion or other form of assurance contemplated under CASs in 

respect of the Information. 

4.3 This Fifth Report has been prepared to provide the Court with further information regarding 

the relief sought in the MI Payment Motion returnable on a date to be fixed by the Court 

and the Receiver’s cross-motion. Accordingly, the reader is cautioned that this Fifth Report 

is not appropriate for any other purpose, and that the Receiver will not assume any 

responsibility or liability for any losses incurred by the reader as a result of the circulation, 

publication, reproduction or use of this Fifth Report. 

4.4 In this Fifth Report, the Receiver has referenced certain conclusions that it reached based 

on advice from counsel. Neither these references, nor any other statement in this Fifth 

Report constitutes a waiver of privilege. 

4.5 Unless otherwise stated, all monetary amounts contained in this Fifth Report are expressed 

in Canadian dollars. 
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5.0 THE DEBTORS 

5.1 The Debtors are comprised of the following entities: (i) the Beneficial Owner, an Ontario-

based limited partnership formed to undertake the development of the Project; (ii) GP Inc., 

the Beneficial Owner’s sole general partner, incorporated under the laws of Ontario; and 

(iii) the Nominee, a corporation incorporated under the laws of Ontario that is wholly

owned by GP Inc. The Nominee is the registered owner of One Bloor as bare trustee on 

behalf of the Beneficial Owner.  

5.2 Sam owns an indirect 50% equity interest in the Beneficial Owner through Sam M Inc. 

(together with Sam, “Mizrahi”). Jenny Coco (“Jenny”) and Rocky Coco (“Rocky”) own 

the other 50% equity interest in the Beneficial Owner through 8891303 Ontario Inc. 

(together with Jenny and Rocky, “Coco”). Sam and Jenny were directors of GP Inc. until 

the Receiver was appointed.5 

5.3 A schedule outlining the key individuals and entities relevant to the MI Payment Motion 

is attached hereto as Schedule “B”.  

6.0 THE PROJECT, MI AND MIZRAHI 

6.1 MI is owned (directly or indirectly) and controlled by Sam. Sam and MI have had effective 

control over the Project from its inception in 2014 to the appointment of the Receiver on 

October 18, 2023. According to the Project’s marketing website, the Project is “the singular 

vision of Sam Mizrahi”. 

5 Sam resigned as a director of GP Inc. shortly before the Appointment Date. The current directors of GP Inc. are 
Jenny Coco and Amanda Brown (who is an employee of MI). 
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6.2 Once completed, the Project will be among Canada’s tallest residential buildings. It is 

comprised of 85 floors, including 641,796 square feet of residential space and 188,952 

square feet of commercial space. As initially envisioned by Sam, it was to include a luxury 

hotel, 416 residential condominium units and high-end retail spaces. The Project was 

marketed as a luxury development, with the top 23 floors to be comprised of ultra high-

end units marketed as the “Limited Collection”. 

6.3 MI had little or no prior experience developing, marketing or building real estate that 

approaches the size, scope and complexity of the Project. A summary of MI’s projects, 

based on publicly available information and marketing information provided by MI to the 

Receiver, is summarized below: 

Project Description Status 

Lytton Park 12 townhouse development in mid-town 
Toronto. 

Completed. 

133 Hazelton Avenue 9 floor, 36 suite mid-rise condominium 
in Yorkville. 

Completed. 

128 Hazelton Avenue 9 floor, 19 suite mid-rise development 
involving 20 condominiums in 
Yorkville.  

Construction 
completed; receiver 
appointed over 
remaining units. 

181 Davenport Avenue 12 floor, 68 suite mid-rise condominium 
in Yorkville. 

Construction 
completed; receiver 
appointed over 
remaining property. 

180 Steeles Avenue West Six buildings, 5.5 acres, master plan 
community redevelopment. 

Pre-development 
stage; receiver 
appointed over equity 
interests in the 
property. 
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Project Description Status 

1451 Wellington Street 12 floor, 93 suite mid-rise condominium 
in the west end of Ottawa. 

Under construction. 

7.0 PAYMENTS TO MI AND THE MI PAYMENT MOTION 

The MI Payment Motion 

7.1 As further described in the First Report, MI continued to work as the general contractor of 

the Project for approximately five months after the Receiver was appointed. The Receiver 

issued a disclaimer notice to MI on February 26, 2024, in accordance with the terms of the 

Receivership Order, with such disclaimer becoming effective on March 13, 2024 (the 

“Effective Date”). MI’s role as developer and general contractor of the Project ended on 

the Effective Date. The rationale for the disclaimer was described in the First Report and 

included concerns regarding MI’s performance on the Project and its ability to work 

constructively with the Receiver, as well as the Receiver’s view that the disclaimer was 

more likely to facilitate a successful SISP. 

7.2 On February 26, 2024, MI served the MI Payment Motion seeking to compel payment by 

the Receiver of: (i) $4,086,007.53 for the period from October 18, 2023 to February 22, 

2024; and (ii) an unspecified amount for the period after February 22, 2024.  

7.3 The amount sought in the MI Payment Motion has varied since the MI Payment Motion 

was served. The Receiver understands that MI claims to be owed approximately 

$10.9 million as of May 31, 2024. 
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7.4 The amount claimed by MI in its letter to the Receiver dated June 14, 2024 (and setting out 

MI’s claim as of May 31, 2024) and attached as Appendix “2” includes approximately 

$4.3 million claimed by third-party subcontractors that could potentially seek payment 

from MI. The Receiver is in the process of addressing these third-party claims, either 

consensually or through the dispute resolution process approved by this Court in the Lien 

Claims Resolution Order dated August 9, 2024.  

7.5 Based on the foregoing, the Receiver understands that MI claims that it is entitled to 

$6,350,762 for its own services (the “MI Claimed Amount”). As described further below, 

the MI Claimed Amount is comprised primarily of the profit component of the Labour 

Rates charged by MI for MI staff working on the Project (which is in addition to the profits 

made by MI on the CM Fee it charged to the Debtors).6 

7.6 MI also claims that it is entitled to interest on the MI Claimed Amount at rates specified in 

the GC Agreement.  The Receiver does not agree, for the reasons explained below. 

The MI Payment Practices 

7.7 Upon its appointment, the Receiver conducted a comprehensive review and examination 

of the payments made to MI in its role as general contractor of the Project during the period 

from October 1, 2022 to September 30, 2023 (the “Pre-Appointment Period”). Based on 

this analysis, the Receiver concluded that during the Pre-Appointment Period, on a monthly 

basis, MI issued an invoice to the Project for, among other things, the following: 

6 As described below, the Receiver reimbursed MI for the labour costs that it actually incurred after the 
Appointment Date.  The Receiver subsequently concluded that MI had no contractual right to this reimbursement. 
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(i) costs in respect of subcontractors working on the Project (the “Hard Costs”);

(ii) out-of-pocket recoverable costs, including various equipment rentals, storage,

materials, and other third-party costs (the “Recoverable Costs”);

(iii) the Labour Rates, which included two components: (a) the Labour Costs; and (b) a

substantial mark-up on the Labour Costs (the “Labour Profits”). MI’s labour

included its senior staff (including, for example, its project director, VP

Construction, and Director of Construction) and its project managers, supervisors

and site labour (including, for example, its general labourers, security staff and

traffic control personnel);

(iv) a marketing fee of $100,000 per month for “creative design management

coordination - new marketing development program” (the “Monthly Marketing

Fee”); and

(v) a 5% CM Fee on the sum of (i) Hard Costs, (ii) Recoverable Costs, and (iii) Labour

Rates.

7.8 Based on the Receiver’s review of the Debtors’ books and records, during the Pre-

Appointment Period, the Debtors paid $25.2 million (excluding amounts paid to third-party 

subcontractors) to MI in its capacity as general contractor of the Project, which is 

comprised of the following amounts: 

(i) CM Fees totaling approximately $6.3 million (exclusive of HST); and

(ii) Labour Rates totaling $18.9 million (exclusive of HST).
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The Project has been highly lucrative for MI 

7.9 As part of its assessment of MI’s fees, the Receiver tried to ascertain how much profit MI 

had made from the Project in the Pre-Appointment Period. MI provided a calculation on or 

about November 20, 2023 (the “MI Calculation”) that showed that it had made a profit of 

$2.6 million during the 12-month period from November 1, 2022 to October 31, 2023. The 

Receiver reviewed the MI Calculation and concluded that: (i) MI had improperly included 

certain costs allegedly incurred to perform work on the Project; and (ii) MI had improperly 

excluded substantial revenue and other receipts it was paid in respect of the Project. Both 

errors had the effect of reducing the profit MI claimed to have made from the Project.  

7.10 In particular, MI improperly included as costs: 

(i) a placeholder for a $1 million payment to Sam personally;

(ii) $3.2 million in legal fees primarily related to Mizrahi’s dispute with Coco and the

receivership of another Mizrahi project;

(iii) donations made to a variety of causes with no apparent connection to the Project;

(iv) entertainment and travel costs with no apparent relation to the Project, including

the cost of renting a private jet for unspecified travel; and

(v) costs for staff with no known connection to the Project

(collectively, the “MI Cost Errors”).
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7.11 In addition, MI neglected to include as revenues: 

(i) the income generated from CM Fees in respect of the Project;

(ii) cash inflows from HST refunds (i.e., MI showed HST payments as costs but did

not include the HST refunds received in respect of the same payments); and

(iii) the income generated from the Monthly Marketing Fee

(together with the MI Cost Errors, the “MI Calculation Errors”). 

7.12 The Receiver revised the MI Calculation to adjust for the MI Calculation Errors. Based on 

the Receiver’s adjusted calculation, the Receiver reached an initial conclusion that MI had 

made an estimated profit of approximately $9.5 million. The Receiver’s e-mail 

communicating this conclusion to MI is attached at Appendix “3”. 

7.13 The Receiver subsequently conducted a further revised analysis and determined that MI 

earned an estimated profit from the Project totaling approximately $13.1 million during the 

Pre-Appointment Period. The Receiver’s revised analysis is set out in Appendix “4”. 

Payments to MI during the Receivership 

7.14 The Receiver, with counsel’s assistance, reviewed the contracts between MI and the 

Debtors and determined that those contracts did not authorize the MI Payment Practices. 

In addition, the Receiver consulted with KDC and was advised that MI had been paid 

above-market fees for its work on the Project in the period prior to the Receivership. 

7.15 In November 2023, the Receiver advised MI that it was not prepared to pay MI based on 

the MI Payment Practices, which it had determined were not commercially reasonable or 
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contractually required. At the same time, it was important to ensure that construction 

continued on the Project. Specifically, the Receiver determined that it was not appropriate 

to pay MI for the Labour Rates (i.e., inclusive of the embedded Labour Profits) as well as 

paying a 5% CM Fee on the Hard Costs, Recoverable Costs, and Labour Rates. 

7.16 Accordingly, during the period between the Appointment Date and the Effective Date, the 

Receiver paid the following amounts to MI (or to subcontractors on behalf of MI): 

(i) Hard Costs;

(ii) Recoverable Costs;

(iii) Labour Costs (as opposed to the Labour Rates that MI invoiced for); and

(iv) a 5% CM Fee on the sum of (a) Hard Costs, (b) Recoverable Costs, and (c) Labour

Costs.

7.17 The Receiver’s refusal to pay the Labour Profits (the profit embedded in the Labour Rates) 

resulted in a monthly reduction of approximately $1 million relative to the amounts 

claimed by MI in the general contractor invoices submitted to the Receiver. 

7.18 In or around January 2024, the Senior Secured Lenders retained Finnegan Marshall Inc. 

(“Finnegan Marshall”), a leading real estate and development cost consulting firm in 

Toronto.7 As such, the Receiver began consulting with Finnegan Marshall, who also 

concluded that the MI Payment Practices were not consistent with market rates.  

7 Finnegan Marshall subsequently replaced Altus (defined below) as the Project’s cost consultant in February 2024. 
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7.19 At the outset of its mandate, the Receiver was primarily focused on ensuring that 

construction continued to progress in order to maximize value for all stakeholders. Its 

decision to pay MI the amounts described above was not based on a conclusion that MI 

was legally entitled to those amounts. The Receiver made these payments (including the 

Labour Costs) as an interim measure and without affirming any contract between MI and 

the Debtors or admitting that any specific amount was owed to MI. As described below, 

the Receiver has now concluded that MI has been significantly overpaid.  

The Payment Dispute 

7.20 MI did not agree with the Receiver’s position with respect to the MI Payment Practices. 

MI asserts that the MI Payment Practices were reasonable, properly authorized by the 

Debtors, and binding on the Receiver. Despite this position and notwithstanding that the 

Receiver did not make payments in accordance with the MI Payment Practices, MI 

continued to work on the Project and never withdrew (or tried to withdraw) its services. 

7.21 As a result, the Receiver and MI continued to disagree on, among other things, the 

appropriate amount required to be paid to MI in respect of its role as general contractor of 

the Project in the post-receivership period (the “Payment Dispute”). 

The Payment Letters 

7.22 When it made payments to MI, the Receiver required that MI execute a form of payment 

letter (the “Payment Letter”) pursuant to which MI acknowledged and agreed that the 

Receiver was making the monthly payment, and that MI would undertake to use the 

funding provided pursuant to the Payment Letter to make payment to the specified trades, 
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MI staff, and other service providers who had completed work on the Project in the relevant 

period. Copies of the October 2023 and November 2023 Payment Letters (for September 

2023 and October 2023 costs, respectively) and related covering emails are attached hereto 

as Appendix “5” by way of example. 

7.23 In late December 2023, the Receiver determined that it was appropriate to modify the form 

of Payment Letter to include certain additional terms. Although MI signed the revised 

Payment Letter, shortly following its execution, Sam advised the Receiver that he was not 

aware of the changes to the form of Payment Letter when he signed it. MI indicated it 

opposed the new form of Payment Letter and took the position that the December 2023 

Payment Letters should be rescinded and deemed null and void. Copies of the December 

2023 Payment Letters (for November 2023 costs) and related covering emails are attached 

hereto as Appendix “6”. 

7.24 The Receiver does not believe that MI’s objection to the December 2023 Payment Letters 

is relevant to the outcome of the MI Payment Motion, because the Receiver does not take 

the position that MI is precluded from claiming the amounts it claims in the MI Payment 

Motion by virtue of the December 2023 Payment Letters.  

7.25 In early January 2024, in light of ongoing issues between the Receiver and MI relating to 

the Payment Dispute and the appropriate form of Payment Letter, the Receiver and MI had 

an all-hands without prejudice meeting with their respective counsel to discuss and attempt 

to resolve these issues. However, and despite continuing without prejudice negotiations 

over January and into February, the parties did not reach a resolution. 
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MI’s position that the Receivership Order required the Receiver to follow the MI 
Payment Practices 

7.26 On the same day the Receiver issued the disclaimer notice to MI, MI served the MI 

Payment Motion. In the MI Payment Motion, MI alleges that Paragraph 17 requires that 

the Receiver continue the MI Payment Practices. Paragraph 17 is reproduced below for 

reference: 

17. THIS COURT ORDERS that all Persons having oral or
written agreements with the Debtors, or the Developer or
contractual, statutory or regulatory mandates for the supply of
goods and/or services to the Debtors, or the Developer and/or the
Project, including without limitation, all computer software,
communication and other data services, construction management
services, project management services, permit and planning
management services, accounting services, centralized banking
services, payroll and benefit services, warranty services, sub-
contracts, trade suppliers, equipment vendors and rental companies,
insurance, transportation services, utility, customers, clearing,
warehouse and logistics services or other services to the Debtors, or
the Developer and/or the Project are hereby restrained until
further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or
services as may be required by the Receiver, and that the Receiver
shall be entitled to the continued use of the Debtors’ current
telephone numbers, facsimile numbers, internet addresses and
domain names, provided in each case that the normal prices or
charges for all such goods or services received after the date of
this Order are paid by the Receiver or the Developer, as
determined by the Receiver, in accordance with normal
payment practices of the Debtors or the Developer, as
applicable, or, with respect to the Debtors or the Developer,
such other practices as may be agreed upon by the supplier or
service provider and the Receiver, or as may be ordered by this
Court. [emphasis added]

7.27 The Receiver does not agree with MI’s interpretation of Paragraph 17. In the Receiver’s 

view, Paragraph 17: 
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(i) identifies a group of persons, specifically all Persons having oral or written

agreements with the Debtors for the supply of goods and/or services to the Debtors

and/or the Project;

(ii) imposes a prohibition on those persons, specifically  a prohibition on discontinuing,

altering, interfering with or terminating the supply of such goods or services as may

be required by the Receiver;

(iii) requires that “normal prices or charges” for the goods or services provided be paid

to such persons as a condition to the Receiver enforcing this prohibition; and

(iv) allows the Receiver to “determine” such normal prices or charges and to pay them

in accordance with “normal payment practices of the Debtors”, a new agreement or

a Court order.

7.28 Importantly, as previously described, Paragraph 17 does not impose any payment 

obligation on the Receiver. Rather, Paragraph 17 prevents parties from discontinuing the 

supply of goods and services to the Project so as long as they are paid the normal prices or 

charges for such goods or services in accordance with normal payment practices, a new 

agreement, or a Court order (the “Payment Options”). A party that is not paid based on 

one of the Payment Options is not restrained from discontinuing, altering, interfering with 

or terminating the supply of such goods and services as may be required by the Receiver. 

MI never sought to discontinue its services to the Project, and the Receiver, after 

unsuccessfully attempting to negotiate a mutually agreeable compensation arrangement 

with MI, ultimately issued a disclaimer notice to MI such that its services as general 
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contractor came to an end. Accordingly, the Receiver never needed to rely on the 

prohibition in Paragraph 17 in its dealings with MI. 

7.29 In light of the foregoing, Paragraph 17 does not govern the quantum of fees to be paid to 

MI. MI’s compensation is based on the contracts it entered into with the Debtors. The

Receiver has reviewed those contracts and determined that MI was significantly overpaid, 

and that nothing further is owed to MI.  

8.0 THE RELATIONSHIP BETWEEN COCO, MIZRAHI, THE DEBTORS AND MI 

MI’s contractual entitlement is complex 

8.1 MI’s role as general contractor of the Project, and the compensation for its work, were 

governed by a series of agreements. The Receiver has reviewed these agreements to 

determine which of them governed MI’s compensation at various periods during the life of 

the Project. The Receiver’s conclusions are summarized in section 10 below. 

8.2 Determining what payment MI was entitled to receive at any given time is relatively 

complicated, because the parties did not clearly specify what contract governed MI’s 

compensation, multiple inconsistent contracts existed at the same time, and MI was not 

always paid based on the terms of its contracts with the Debtors. 

8.3 The Receiver has summarized the key contracts relevant to MI’s compensation at 

Schedule “A” and summarized the timeline with respect to relevant contractual events in 

the paragraphs below. 
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The contentious relationship between Coco and Mizrahi 

8.4 The relationship between Coco and Mizrahi was contentious and litigious. In simple terms, 

Coco accused Mizrahi of acting unilaterally and in breach of the applicable contracts. Coco 

also lost confidence in Mizrahi’s judgment and ability to complete the Project on schedule 

and within budget. Mizrahi accused Coco of interfering with the successful completion of 

the Project by withholding approvals and challenging Sam’s judgment.  

8.5 The Receiver has not conducted a detailed review of each of the disputes between Coco 

and Mizrahi, and (except to the extent explicitly stated below) it does not offer any opinion 

with respect to whether Coco’s or Mizrahi’s position was (or is) correct.  

8.6 That said, the dispute between Coco and Mizrahi provides an important backdrop to the 

events that are relevant to the MI Payment Motion. One important issue on the MI Payment 

Motion is whether the Debtors agreed to any contract that required them to follow the MI 

Payment Practices. This, in turn, requires an evaluation of the history of the Debtors and 

the dispute between Mizrahi and Coco. 

Coco’s right to approve contracts between the Debtors and MI 

8.7 In order to determine whether the Debtors agreed to pay MI based on the MI Payment 

Practices, in addition to reviewing the agreements with MI, the Receiver reviewed the 

agreements between Coco and Mizrahi. As described below, the Receiver concluded that, 

except for the period from May 2021 to August 2022 (the “Control Period”), Mizrahi did 

not have the legal authority to unilaterally bind the Debtors; rather, Coco’s approval was 

required for any agreement between MI and the Debtors to be valid. 
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9.0 TIMELINE OF RELEVANT CONTRACTS AND EVENTS 

July 7, 2014 – The First GC Agreement – MI agreed to complete the Project by 
September 30, 2021 for $422.7 million 

9.1 MI and the Nominee entered into a CCDC2 Stipulated Price Contract dated July 7, 2014 

(the “First GC Agreement”). The First GC Agreement was signed by Sam, on behalf of 

both MI and the Nominee. The terms of the First GC Agreement are substantially similar 

to the terms of the GC Agreement (which is described below). MI agreed to complete 

substantially all of the construction work on the Project in exchange for a stipulated price 

of approximately $422.7 million, plus HST. MI agreed to commence work by February 8, 

2015, and complete the work by September 30, 2021. 

9.2 The First GC Agreement was a fixed price contract. It did not contemplate a CM Fee based 

on Hard Costs and it did not authorize MI to charge the Debtors for staff working on the 

Project based on the Labour Rates.  

December 17, 2014 – Coco and Mizrahi execute agreements governing Coco’s 
investment in the Debtors  

9.3 Coco invested in the Project in or around 2014, and the parties entered into a series of 

agreements dated December 17, 2014 to govern that investment. These agreements, 

together with subsequent agreements between Mizrahi and Coco, effectively divided 

control of the Debtors between Coco and Mizrahi. This division of control was reflected 

in, among other things, a resolution of the Board of Directors of the Nominee dated 

November 2016 requiring that any contract entered into by the Nominee had to be executed 

by: (i) one of either Jenny or Rocky; and (ii) Sam. That resolution, reproduced from an 

Arbitral Award dated October 21, 2020, is set out below: 
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July 2017 CCM Contract – MI entered into a construction management contract with 
CCM 

9.4 The Receiver understands that construction of the Project commenced in mid-2017. At the 

same time, MI retained CCM as construction manager pursuant to the CCM Contract. 

9.5 CCM was founded by Mike Clark, an experienced construction manager formerly 

employed by a major Toronto construction company. The Receiver understands that up 

until CCM’s termination in October 2020 (which is described below), CCM was primarily 

responsible for managing construction work on the Project including, among other things, 

managing the subcontractors working on the Project. 

9.6 Pursuant to the CCM Contract, MI paid CCM a CM Fee equal to 1.5% of Hard Costs on 

the Project. MI also paid for CCM staff to work on the Project based on negotiated rates 

(i.e., the Labour Rates) that were incorporated into the CCM Contract. The Receiver 

understands that the Labour Rates are substantially higher than the actual cost that CCM 

paid the relevant staff and, as a result, CCM recovered some of its overhead and earned a 

profit by charging the Labour Rates. The CCM Contract is attached hereto as 

Appendix “7” hereto. 

9.7 MI recovered the amounts that it paid to CCM with respect to the Labour Rates from the 

Debtors. 
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9.8 Importantly, for reasons described below, section 1.4 of the CCM Contract prohibited 

assignment of the CCM Contract by either party without the consent of the other. 

9.9 During the period from July 2017 to October 2020, CCM had direct responsibility for 

managing certain aspects of the construction of the Project. CCM employed the staff 

responsible for, among other things, supervising subcontractors working on the Project, 

approving subcontractor invoices, and establishing and monitoring the construction 

schedule for the Project. CCM provided detailed reporting to the Project’s stakeholders, 

including Coco and the Senior Secured Lenders. 

November 2017 – Coco and Mizrahi disagreed about fees charged by MI 

9.10 As previously noted, the First GC Agreement did not authorize any CM Fee to be paid to 

MI. According to MI’s evidence on the MI Payment Motion, MI charged a 5% CM Fee

from the outset of the Project. It appears that Jenny questioned MI’s fees beginning in 

November 2017. According to an e-mail sent by Mark Kilfoyle (“Mr. Kilfoyle”, MI’s CFO 

and COO) to Jenny on November 9, 2017, and attached hereto as Appendix “8”: 

(2) The Mizrahi CM Fee is the 5% fee on construction costs as per the
Subcontract Agreement. The amounts on the List were based on the 
budgeted costs, and were as per the Altus Budget. The amounts actually 
paid will be based on the actual Construction spends times the 5% fee. 
Therefore it is unlikely the amount will be the same as the number in the 
estimate, it maybe higher or lower depending on spends. In the future the 
actual amount will move up and down depending on the construction spends 
in that given month. (emphasis added)  

9.11 In his e-mail, Mr. Kilfoyle advised that the 5% CM Fee was authorized by the “Subcontract 

Agreement”. Based on the Receiver’s review, there is no “Subcontract Agreement” 
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between MI and the Debtors that authorized the 5% CM Fee when Mr. Kilfoyle sent his e-

mail.  

9.12 In the same e-mail, Mr. Kilfoyle told Jenny that MI was charging “GC Fees” to “keep the 

construction office running for Mike Clark and his team plus any costs by the Mizrahi 

Construction team.” 

9.13 Mr. Kilfolye told Jenny that the GC Fees were charged at cost and were “not a profit centre 

for Mizrahi Inc. and are in accordance with the Subcontract.” Jenny appears to have 

disagreed, and stated that Coco was “ONLY COMMITTING TO THE AGREEMENTS 

WE EXECUTED!” Jenny’s response is included in Appendix “8”.   

May 14, 2019 – The GC Agreement – MI agreed to complete the Project for 
approximately $583.2 million. 

9.14 MI has advised the Receiver that the primary agreement governing its role as general 

contractor in respect of the Project is the GC Agreement. The GC Agreement, without all 

schedules, is attached hereto as Appendix “9”.8 

9.15 The GC Agreement, on its face, supersedes all “representations or agreements, either 

written or oral” and therefore replaces the First GC Agreement. In very simple terms, the 

GC Agreement requires that MI complete all of the construction work on the Project for a 

fixed price of approximately $583.2 million plus HST (the “Contract Price”).  

8 The schedules omitted from Appendix “9” are voluminous and irrelevant to the MI Payment Motion. 
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9.16 According to a breakdown provided by MI to the cost consultant on the Project at the time, 

Altus Group Limited (“Altus”),9 As set out below, the Contract Price had an embedded 

CM Fee included:10 

Cost Category Budget11 

Construction Hard Costs $510,656,521 

Design and Post Contract Contingency $20,006,850 

Hotel and Retail Finishes $24,731,000 

Construction Management Fees (5%) $27,769,719 

Total $ 583,164,090 

9.17 The GC Agreement provided that MI was to be paid, subject to a 10% holdback, based on 

progress certified by the independent cost consultant, Altus. The relevant portion of the GC 

Agreement is excerpted below:  

9 Altus was replaced as cost consultant by Finnegan Marshall in February 2024. 
10 MI was also entitled to certain development fees totaling $30,000,000, but has confirmed these fees were paid. 
Therefore, these amounts are not relevant to the current issues. 
11 Based on the Altus Preliminary Report No. 1 as at July 31, 2019, and attached hereto as Confidential Appendix 
“10”. The Receiver notes that Altus was retained before the Debtors and MI executed the Credit Agreement 
(defined below) and produced a series of reports for the Project’s prior lenders.  When Altus was retained by the 
Senior Secured Lenders, it restarted the numbering scheme for its reports.  As a result, there are two reports titled 
Altus Report No. 1 with different dates. The first report was prepared for the Project’s prior lenders and the second 
report was prepared for the Senior Secured Lenders. 
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9.18 To be clear, the GC Agreement does not allow MI to charge a CM Fee of 5% (or any other 

amount) on all Hard Costs or its staff costs. According to the GC Agreement, MI was 

responsible for completing the work in exchange for the Contract Price. If the work to 

complete the Project cost more than the Contract Price, then (unless the Contract Price was 

adjusted in accordance with the terms of the GC Agreement) MI had to bear that loss. 

Conversely, if the work cost less than the Contract Price, then MI could earn a greater 

profit. 

9.19 MI was entitled to be paid based on how much progress it made, not on how much time it 

spent or the cost of the work. By way of example, if Altus certified that the Project was 

20% complete, then MI would be entitled to 20% of the fixed Contract Price (which 

includes the CM Fee), plus HST and less a 10% holdback, as required by the GC 

Agreement and the Construction Act (Ontario) as it existed immediately prior to July 1, 

2018.  

9.20 Payments to MI under the GC Agreement explicitly included the labour, products and 

services necessary for the performance of the Work. MI was not entitled to charge 

separately for labour that it provided for the Project (including both the Labour Rates and 

the Labour Costs). 

9.21 The parties also agreed, in the GC Agreement, that they could only alter their obligations 

by specific written agreement. 

9.22 The GC Agreement provided that MI is entitled to interest on unpaid amounts at a rate of 

prime plus 2% per annum for the first 60 days and 4% per annum thereafter. Interest is 

calculated based on the prime rate quoted by HSBC Bank of Canada. 
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9.23 MI also agreed, in the GC Agreement, to commence work on August 1, 2017 (although the 

GC Agreement was executed in May 2019) and achieve substantial performance of its work 

by December 31, 2022 (the “Contract Schedule”). 

9.24 The GC Agreement provided that the Contract Price and the Contract Schedule could be 

adjusted in accordance with certain terms. Other than as described below, the Receiver is 

not aware of any formal adjustments to the GC Contract Price and Contract Schedule 

pursuant to these terms. 

9.25 The GC Agreement remained in force until at least August 2022 (when Sam purported to 

amend it without Jenny’s consent), but the Debtors and MI do not appear to have followed 

its payment terms. MI also did not fulfill its obligation to complete the Project in 

accordance with the Contract Schedule.  

9.26 Despite this, MI claims that it is entitled to interest on the claimed amounts pursuant to the 

terms of the GC Agreement. The Receiver is of the view that even if any amounts are due 

to MI (which the Receiver denies, for the reasons set out in this Fifth Report), no amounts 

are due to MI under the GC Agreement, and therefore, the interest provisions of the GC 

Agreement are irrelevant.  

August 30, 2019 – the Debtors entered into the Credit Agreement with the Senior 
Secured Lenders 

9.27 The Beneficial Owner and the Nominee, as borrower, the Senior Secured Lenders, IGIS 

Asset Management Co., Ltd., as asset manager, GP Inc., Sam, Jenny, MI and KEB Hana 

Bank Canada entered into a credit agreement dated August 30, 2019 (as amended, 

the “Credit Agreement”). 
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9.28 Pursuant to the Credit Agreement, the Senior Secured Lenders primarily advanced funds 

to the Project in order to fund specific construction costs. In order to secure funding under 

the Credit Agreement, the Debtors submitted (among other documents) a Construction 

Financing Release Request (also referred to as a “Payment Listing”) on a monthly basis.  

9.29 Each Payment Listing set out the monthly expenses incurred on the Project. Those 

expenses were reviewed by the Senior Secured Lenders and then funded by monies loaned 

to the Debtors under the Credit Agreement. The Debtors then paid these funds to MI, and 

MI used (or should have used) these funds to pay the various Project expenses for the 

relevant month, less the amounts to be retained by MI on account of its fees and expenses.12 

9.30 Altus was appointed as “Independent Cost Consultant” under the Credit Agreement to, 

among other things, review the ongoing cost of, and schedule for, the Project against the 

approved Project budget and schedule. The Senior Secured Lenders were entitled to receive 

confirmation from Altus with respect to the following, among other things,: 

(i) Altus had reviewed the Project budget and that the Project could be completed in

accordance with that budget;

(ii) Altus had certified the construction costs incurred and identified cost overruns; and

12 The Debtors also borrowed funds from other sources that were funded directly to MI and, according to MI, used to 
pay Project expenses. 
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(iii) Altus had estimated the cost to complete the Project and confirmed that the cost of

the entire Project (including both construction costs and all other costs including

financing and land acquisition costs) would not exceed $1.39 billion.13

9.31 MI has asserted that it was entitled to all amounts paid to it, including amounts paid based 

on the MI Payment Practices, because those amounts were “approved” by Altus and funded 

by the Senior Secured Lenders. The Receiver does not agree. MI’s entitlement was based 

on its contracts with the Debtors.   

November 2019 – Coco and Mizrahi accept the Mediator’s Proposal – MI became 
entitled to a 3.5% CM Fee 

9.32 In September 2019, Coco commenced an arbitration against Mizrahi, which gave rise to an 

extended mediation process before Stephen Morrison (the “Mediator”). On November 26, 

2019, the Mediator made the Mediator’s Proposal jointly to the parties. Both Mizrahi and 

Coco ultimately accepted the Mediator’s Proposal. The Mediator’s Proposal is attached 

hereto as Appendix “11”.    

9.33 The Mediator’s Proposal intended to “reset the relationship” between Coco and Mizrahi 

with respect to the Project. As part of this effort, the Mediator’s Proposal made significant 

changes to certain fundamental aspects of the relationship among MI, Mizrahi, Coco, and 

the Debtors.  

9.34 The Mediator’s Proposal revised the CM Fee structure charged by MI. The Mediator’s 

Proposal provided that MI was effectively entitled to a CM Fee of 2%. MI was also allowed 

13 The $1.39 billion budget in the Credit Agreement included the Contract Price for MI’s scope as general contractor 
of the Project as set out in the GC Agreement. 
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to charge the Debtors for CCM’s CM Fee of 1.5% resulting in a total CM Fee of 3.5% to 

be paid to MI. 

9.35 These payment terms effectively superseded the payment terms of the GC Agreement, 

although the GC Agreement was never terminated or amended to reflect the terms of the 

Mediator’s Proposal.  

9.36 The Mediator’s Proposal required that the parties implement “the disciplined use of basic 

financial control measures” including “budgets that are realistically established and 

regularly updated… segregated bank accounts and…accurate monthly reporting to 

stakeholders.” The Mediator concluded that these changes were required because “I am not 

satisfied that all of these disciplines are being employed with the kind of diligence 

necessary to satisfy a substantial investor in the project.”  

9.37 In order to address these concerns, the Mediator’s Proposal required that financial 

administration and management be transferred to a new employee, Maria Rico (“Ms. 

Rico”). Ms. Rico was to be given this position at MI, but she was to report primarily to 

Coco. 

9.38 The Mediator’s Proposal also required that a $1.2 million reserve, being held partially in 

MI’s bank accounts and partially in the Project’s bank accounts to satisfy a potential 

liability (the “Liability Reserve”), be transferred to a GIC or joint trust account. This did 

not occur. The Liability Reserve is further described below. 

9.39 The Mediator’s Proposal also provided that MI was entitled to a Residential Management 

Fee (the “Residential Management Fee”) equal to 2% of the sale price for condominium 
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units in the Project. MI was entitled to be paid half the Residential Management Fee (equal 

to 1% of the purchase price) when a purchaser signed an agreement and paid the 

appropriate deposit. The balance of the Residential Management Fee was due on closing 

of the sale of the condominium unit. 

December 2019 – Ms. Rico begins her involvement with the Project 

9.40 Ms. Rico began the role contemplated by the Mediator’s Proposal in or around December 

2019. 

9.41 Beginning in December 2019, the Receiver understands that Ms. Rico reviewed the 

Payment Listings submitted by the Debtors. These Payment Listings included the amounts 

paid by the Debtors to MI. MI was entitled to a 3.5% CM Fee under the Mediator’s 

Proposal, and MI’s invoices were consistent with this CM Fee. In addition, the Debtors 

paid MI certain amounts owed pursuant to CCM’s invoices. Those invoices included 

payments for CCM staff charged at the Labour Rates. 

February 4, 2020 – Coco and Mizrahi disagree about whether MI could charge the 
Debtors for its own staff 

9.42 MI also appears to have charged the Debtors certain “general conditions” costs relating to 

its own staff during the same period. This resulted in a dispute between Coco and MI on 

February 4, 2020, about whether MI was entitled to use Project funds to pay its own payroll. 

E-mails relating to the dispute are attached hereto as Appendix “12”. MI ultimately agreed

to return the funds that it claimed for its payroll “under protest”. 
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October 26, 2020 – MI terminated CCM and began to charge the Labour Rates to the 
Project 

9.43 On October 26, 2020, MI terminated CCM and began charging the Project for amounts 

formerly charged by CCM. By termination notice dated October 26, 2020 (the “CCM 

Termination Notice”), MI terminated CCM as construction manager for the Project. The 

CCM Termination Notice, which is attached hereto as Appendix “13”, also purported to 

provide a notice of “Assignment of the Contract to [MI]”. 

9.44 After terminating CCM, MI hired staff to complete the construction management tasks that 

were previously completed by CCM. MI charged the Debtors for its staff using the Labour 

Rates.  

9.45 The Debtors did not enter into any contract with MI, before or after CCM’s termination, 

that authorized MI to charge the Debtors the Labour Rates for work on the Project. MI has 

asserted that, because it assigned the CCM Contract to itself, it was entitled to charge the 

Labour Rates for the staff that it hired. 

9.46 The Receiver has reviewed the applicable documents and concluded, with assistance from 

counsel, that MI did not have the authority to assign the CCM Contract to itself. First, the 

CCM Contract itself requires the consent of both CCM and MI before an assignment could 

occur. The Receiver is not aware of any evidence that CCM consented to the purported 

assignment of the CCM Contract to MI. 

9.47 Second, and more fundamentally, the CCM Contract was a contract between MI and CCM. 

The Debtors were not parties to the CCM Contract. Sam specifically confirmed this in an 

e-mail to Mike Clark dated May 18, 2020, and attached hereto as Appendix “14”. It
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follows that when MI purported to assign the CCM Contract to itself, it purported to create 

a contract between MI and MI. The Receiver understands, based on advice from counsel, 

that this is not legally possible (and, even if it were, it would not bind the Debtors). 

November 6, 2020 – Coco’s objection to CCM’s termination and MI’s increased 
control over the Project 

9.48 Sam and MI did not consult Coco before terminating CCM. Sam advised Jenny that CCM 

had been terminated by e-mail dated October 26, 2020, and attached hereto as 

Appendix “15”. 

9.49 By written submissions dated November 6, 2020, and attached hereto as Appendix “16”, 

Coco sought to commence an arbitration relating to, among other things, the termination 

of CCM. Specifically, Coco asked for a declaration that: 

(i) MI breached the Mediator’s Proposal by terminating CCM; and

(ii) the Debtors were not required to pay fees charged by MI for staff working on the

Project.

9.50 Mizrahi responded to Coco’s written submissions by letter dated November 9, 2020. 

Mizrahi’s submissions are attached hereto as Appendix “17”. 

9.51 Coco’s request for relief relating to CCM’s termination did not proceed to a hearing on the 

merits. Coco advised the Receiver that the arbitral panel with carriage of the matter denied 

Coco’s request for urgent relief, and that Coco and Mizrahi instead entered into 

negotiations relating to Coco’s potential sale of its interest in the Project. Coco advised that 
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it ultimately decided to pursue the possible sale of its interest and so it did not continue 

with its arbitration relating to MI’s termination of CCM.   

9.52 The Receiver understands that MI and the Debtors never entered into any agreement that 

allowed MI to charge the Debtors based on what CCM had formerly charged MI. After 

CCM’s termination, the relationship between MI and the Debtors was still governed by the 

GC Agreement and the Mediator’s Proposal. 

November 2020 to May 2021 – MI charged the Debtors a 3.5% CM Fee and staff costs 
based on the Labour Rates  

9.53 MI began charging the Labour Rates for staff working on the Project beginning in 

November 2020. During the period from November 2020 to May 2021 (when the parties 

executed the Control Agreement) both Mizrahi and Coco executed Payment Listings that 

requested funding from the Senior Secured Lenders for payments to MI. An example of 

such a Payment Listing, dated January 2021, and executed by both Sam and Jenny, is 

attached hereto as Appendix “18”.  

9.54 MI has asserted that these Payment Listings, and the payments made by the Senior Secured 

Lenders based on the Payment Listings, are evidence that Coco, the Senior Secured 

Lenders and Altus all approved the MI Payment Practices. 

9.55 In order to assess this claim, the Receiver requested, and received, documents relating to 

the approval of payments from Altus, the Senior Secured Lenders, and Coco (the 

“Payment Documents”). The Receiver also requested, and reviewed, electronic records 

(including e-mails) relating to the Project and stored on MI’s servers.  
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9.56 Based on its review of the available information, the Receiver has reached the following 

conclusions: 

(i) The Receiver has been unable to locate specific evidence that the Senior Secured

Lenders, Altus, or Coco explicitly approved the MI Payment Practices or payments

to MI using the Labour Rates;

(ii) The Senior Secured Lenders appear to have received invoices for some months

beginning in July 2021 that showed how much MI had charged for staff working

on the Project (the “MI Staff Invoices”). These MI Staff Invoices do not specify

how the staff costs were calculated or specify the embedded Labour Profits

included in the Labour Rates charged by MI. An example of such an invoice is

attached hereto as Confidential Appendix “19”;

(iii) The MI Staff Invoices were not included in the Payment Documents produced by

either Coco or MI, and the Receiver was unable to locate any evidence that the MI

Staff Invoices were provided to, or approved by, Coco; and

(iv) Jenny executed Payment Listings in each month from November 2020 to May 2021

that included payments to MI.

9.57 It is unclear, based on the Receiver’s review of the Payment Documents, how much 

information MI provided to Coco, Altus or the Senior Secured Lenders about the Labour 

Rates. 

9.58 In summary, in the period after CCM’s termination and before the Control Agreement was 

executed, MI appears to have been paid a CM Fee equal to 3.5% plus fees for MI’s staff 
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and labour calculated based on the Labour Rates. Coco signed Payment Listings that 

included amounts paid based on the Labour Rates and the Senior Secured Lenders 

advanced the funds requested in the Payment Listings. Coco did not, however, explicitly 

agree (or authorize the Debtors to agree) that MI would be entitled to charge the Labour 

Rates in addition to the CM Fee going forward.  

May 2021 – the parties enter into the Control Agreement granting Sam control over the 
Project and MI a 5% CM Fee pending the sale of Coco’s interest in the Project  

9.59 In May 2021, Mizrahi and Coco, among others, entered into the Control Agreement to 

govern the operation of the Project pending completion of a contemplated purchase by 

Mizrahi of Coco’s interest in the Project (the “Purchase”) by August 30, 2022. The 

Debtors are not parties to the Control Agreement. The Control Agreement is attached 

hereto as Appendix “20”. 

9.60 The Control Agreement effectively provided Mizrahi with sole control and management 

of the Project, with certain limitations, until the Purchase closed. Importantly, during this 

interim period, Mizrahi was entitled to execute most documents on behalf of the Debtors 

without Coco’s approval. This meant that, when the Control Agreement was in force 

(defined above as the “Control Period”), Mizrahi was able to authorize payments by the 

Debtors to MI without Coco’s approval.  

9.61 The Control Agreement increased the CM Fee to 5% (as compared to the 3.5% fee allowed 

by the Mediator’s Proposal). This revised CM Fee was to be retroactive, meaning that to 

the extent any payments were made to MI at a rate of less than 5% of the Hard Costs prior 

to the date of the Control Agreement, the difference between those payments and the 5% 
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rate was to be paid to MI immediately upon execution of the Control Agreement. Sam 

caused the Debtors to make this retroactive payment to MI after executing the Control 

Agreement.  

May 4, 2022 – Sam’s Unilateral Amendment to the GC Agreement 

9.62 As previously noted, the GC Agreement remained in force since May 2019, even though 

MI did not abide by the payment terms, budget or schedule pursuant to the GC Agreement. 

9.63 Sam unilaterally executed an amendment to the GC Agreement dated May 4, 2022 (the 

“Unilateral Amendment”) by signing for both MI and the Nominee. The Unilateral 

Amendment is attached hereto as Appendix “21”. Coco did not sign the Unilateral 

Amendment, and Mizrahi has alleged that her signature was not required because the 

Control Agreement remained in force. 

9.64 The Unilateral Amendment purported to remove any limit on the price that MI could charge 

to complete the Project, or the schedule to complete the Project. It replaced the Contract 

Price and Contract Schedule in the GC Agreement with the following term: 

9.65 The Unilateral Amendment purported to amend the budget and schedule for the Project 

based on Altus’ updated progress reports. However, Altus advised the Receiver that it did 
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not receive a copy of the Unilateral Amendment until August 28, 2023. The e-mail from 

MI to Altus sending the Unilateral Amendment is attached hereto as Appendix “22”. 

9.66 Coco has advised that it was not provided with a copy of the Unilateral Amendment when 

it was executed, or at any time prior to the Appointment Date. The Senior Secured Lenders 

have also advised that they did not receive a copy of the Unilateral Amendment before the 

Appointment Date.  

9.67 The Receiver has determined that the Unilateral Amendment is not an enforceable contract. 

An arbitral panel determined that the Control Agreement was intended to confer additional 

control to Mizrahi while the Purchase was pending. It did not authorize Mizrahi to make 

permanent changes to the relationship between MI and the Debtors. The relevant award 

(the “2023 Award”) is attached hereto as Appendix “23”. 

9.68 Moreover, the Receiver is concerned that Sam unilaterally agreeing (on behalf of both MI 

and the Debtors) that the Debtors would pay MI an unlimited amount and waiving any 

deadline for completing the work (subject only to Altus’ updated progress reports) raises 

significant conflict of interest issues and issues with respect to Sam’s fiduciary and other 

duties to the Debtors. 

9.69 In any event, the validity of the Unilateral Amendment is not directly relevant to the MI 

Payment Motion. The Unilateral Amendment does not authorize the MI Payment Practices. 

Indeed, the Unilateral Agreement does not authorize MI to charge any CM Fee (including 

a 5% CM Fee as claimed by MI) or any Labour Rates for its work on the Project. 
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August 6, 2022 – Sam purported to execute Control Resolution extending his control 
over the Project indefinitely 

9.70 On August 6, 2022 (just prior to the expiration of the Control Agreement), Mizrahi 

unilaterally executed a resolution purporting to grant himself sole control over the Project 

(the “Control Resolution”), which would have effectively extended the Control 

Agreement  indefinitely. The Control Resolution does not address the CM Fee to be paid 

to MI. The Control Resolution is attached hereto as Appendix “24”. 

9.71 The Control Resolution was declared invalid in the 2023 Award. 

August 30, 2022 to October 18, 2023 – the Control Agreement terminated and Coco 
objected to the amounts charged by MI 

9.72 Ultimately, Mizrahi did not close the Purchase by August 30, 2022. The Control 

Agreement was therefore terminated on August 30, 2022. 

9.73 After the Control Agreement expired, Coco consistently objected to the amounts charged 

to the Project by MI, including the Labour Rates. Relevant excerpts from the Payment 

Listings from August 2022 to September 2023 are attached hereto as Appendix “25”. 

10.0 MI’S CONTRACTUAL ENTITLEMENT 

10.1 As set out above, the Receiver has conducted a detailed review of the agreements between 

MI and the Debtors. It has concluded that the CM Fee that MI was entitled to charge varied 

over time, depending on the agreement that governed payment to MI at the relevant time. 

This is summarized in the table below. 
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Period Agreement CM Fee Authorized 
July 7, 2014 - May 14, 2019 First GC Agreement No CM Fee authorized. The 

First GC Agreement was a 
fixed price contract. MI agreed 
to complete the Project for 
$422.7 million, and it was 
entitled to be paid based on 
progress achieved. 

May 14, 2019 - November 26, 
2019 

GC Agreement No CM Fee authorized. The 
First GC Agreement was a 
fixed price contract. MI agreed 
to complete the Project for 
$583.2 million, and it was 
entitled to be paid based on 
progress achieved. 

November 26, 2019 - May 
2021 

Mediator’s Proposal 3.5% CM Fee. 

May 2021 – August 30, 2022 Control Agreement 5% CM Fee, including a 
retroactive payment. 

August 31, 2022 - March 13, 
2024 

Mediator’s Proposal governed 
the parties’ relationship after 
the Control Agreement expired 

3.5% CM Fee. 

10.2 At no time did any agreement between MI and the Debtors authorize payment of the Labour 

Rates. 

10.3 In conclusion, the Receiver has been unable to find any evidence that the MI Payment 

Practices, and specifically the payment of Labour Rates plus the payment of a 5% CM Fee, 

were required pursuant to any agreement between MI and the Debtors. Accordingly, the 

Receiver is of the view that no contract between MI and the Debtors authorized the MI 

Payment Practices.  
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11.0 MI’S WORK ON THE PROJECT 

11.1 With the assistance of KDC, the Receiver has also evaluated MI’s performance as general 

contractor of the Project and determined that the very high fees paid pursuant to the MI 

Payment Practices are not justified by MI’s performance and are not “at market” rates. 

MI did not successfully execute the Project 

11.2 MI exercised significant (and sometimes total) control over the Project from its inception 

until the Effective Date. MI was the developer, general contractor and sales agent for the 

Project. Its efforts had a direct and significant impact on the success, or lack thereof, of the 

Project. 

11.3 The Project did not succeed under MI’s management. When it executed the GC Agreement, 

MI agreed to complete construction of the Project in accordance with the Contract Schedule 

for the Contract Price. MI failed to do so. 

11.4 As of the Appointment Date, the construction of the Project was significantly behind 

schedule, and costs were significantly over budget.  

11.5 The costs incurred up to the Effective Date is attached hereto as Confidential 

Appendix “26”, the estimated cost to complete the Project is attached hereto as 

Confidential Appendix “27”, and the schedule estimate produced on behalf of the 

Receiver is attached hereto as Confidential Appendix “28”.   

11.6 In light of the foregoing, if MI is bound by the GC Agreement, then MI breached that 

agreement and the Debtors suffered significant losses as a result. 
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11.7 Based on the information available to the Receiver, it is anticipated that some or all of the 

Project’s stakeholders will suffer a significant loss. It also appears, based on the 

information available to the Receiver, that Mizrahi made little or no equity investment in 

the Project. 

11.8 The Project appears to have been a financial success for MI. MI has been paid significant 

fees for its work on the Project. Based on the Receiver’s review of the books and records 

of the Debtors, those fees are summarized in the table below: 

Fee Amount 

Development Fee $30.0 million 

CM Fees $23.5 million14 

Commissions $19.4 million 

Labour Rates $47.4 million 

Monthly Marketing Fees $2.7 million 

Total $123.0 million 

11.9 MI had to incur some expenses to earn the fees listed above (including the Labour Costs 

embedded in the Labour Rates) and the Receiver does not have the information required to 

calculate MI’s actual profit on the Project. The Receiver notes, however, that MI appears 

to have charged most or all of the expenses that it incurred back to the Project. As a result, 

MI was likely able to retain a significant portion of the fees that it charged on the Project. 

11.10 MI has advised the Receiver that several factors outside of its control, including the 

COVID-19 pandemic and global supply chain issues, adversely impacted the Project. 

14 This amount is based on the Receiver’s review of the invoices provided by MI. The Receiver notes that this 
amount differs from Finnegan Marshall’s cost to date report on the status of the Project as at March 12, 2024 by 
approximately $1.5 million (with the Finnegan Marshall figure being lower). 
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While the Receiver acknowledges that these factors had some effect on the Project, the 

Receiver does not believe that these issues provide a complete explanation for the delays 

and cost overruns on the Project. 

Issues with MI’s Performance 

11.11 Shortly after it was appointed, the Receiver determined that it was necessary to engage a 

third-party project manager to oversee MI’s work as general contractor. The Receiver 

engaged KDC on October 23, 2023, and KDC has maintained a full-time involvement with 

the Project ever since. 

11.12 KDC is an experienced development manager and project manager. It has overseen the 

successful completion of a number of major projects, including the recent construction of 

“The Well”, a major mixed-use development comprising 2.9 million square feet of new 

development on a 7.76 acre site in Toronto. A summary of KDC’s relevant experience is 

attached hereto as Appendix “29”.  

11.13 The Receiver worked with KDC to identify and address numerous deficiencies with MI’s 

construction management processes. KDC prepared an Issues Log highlighting these 

problems, which is attached hereto as Appendix “30”. A summary of the major issues with 

MI’s administration and management of the Project are listed below. 

(a) MI’s lack of formal processes

11.14 A significant issue that permeated all aspects of the Project’s construction before the 

Receivership was the overlap between Sam’s role as president of the Debtors, and president 

of MI. This led to a blurring of lines between Mizrahi’s role as owner and MI’s role as 
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general contractor. Upon its appointment, the Receiver discovered that there was an 

absence of formal processes to approve MI’s actions and inadequate oversight of MI’s 

work. 

11.15 Importantly, as of the Appointment Date, MI had not prepared a reliable budget or schedule 

for completion of the Project. By way of example, the construction schedule provided by 

MI to the Receiver shortly after the Receiver’s appointment projected completion by 

March 14, 2025 (approximately 17 months from the Appointment Date). This was an 

entirely unrealistic projection, as less than 50% of the Project’s superstructure (i.e., 

concrete structure) had been formed at that time. MI’s schedule also indicated that work 

had been completed when it had not. For example, images from one of KDC’s October 

2023 site visits showed certain core slab progress and formwork preparation underway, 

despite the fact that MI’s schedule indicated that these elements had been finished 50 

working days earlier. In short, MI’s construction schedule did not provide accurate or 

reliable information about the status of construction or the path forward. 

11.16 The construction schedule provided by MI was also not regularly maintained or updated. 

Instead, MI worked based on three-week “lookahead” schedules, which limited long-term 

projections and lacked progress tracking, actual dates of work performed, and historical 

analysis. Further, copies of lookahead schedules obtained by KDC on November 14, 2023, 

revealed inconsistencies and/or multiple versions of these documents existed. 

11.17 This appears to have been a persistent issue on the Project, as status reports from Altus (the 

“Altus Reports”) dating back to at least December 2021 noted MI’s failure to produce a 
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realistic budget and schedule for the Project. Excerpts from the Altus Reports articulating 

these concerns are attached hereto as Appendix “31”. 

11.18 KDC and the Receiver also noted that MI’s management of the Project suffered from a 

number of issues, demonstrating a lack of governance, controls, and fiscal responsibility, 

including a lack of formal processes and procedures. KDC and the Receiver noted that: 

(i) MI had no formal process for managing changes to the work to be performed by

subcontractors, or the resulting costs charged by those subcontractors;

(ii) MI had no formal procurement plan or schedule, resulting in a disjointed

procurement process;

(iii) MI did not properly document, execute and electronically store documents relating

to the Project on a consistent basis;

(iv) MI did not demonstrate effective coordination on the Project amongst the different

project managers;

(v) MI did not have an accurate or current schedule and did not have an appropriate

system in place to assess construction progress against the schedule;

(vi) MI’s reporting was inadequate for a project of the size and scope of the Project;

(vii) MI put forward incorrect construction progress data that was not in line with actual

progress achieved;15

15 For example, MI’s monthly construction management report for October 2023, which is attached as Appendix 
“32”, indicated the Project’s construction was approximately 83% complete. However, based on Altus’ report on the 
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(viii) a failure to comply with statutory obligations, such as applying the required

statutory holdback on key vendor invoices;

(ix) multiple “scope gaps” in certain trade subcontracts and design consultant contracts

resulting in the issuance of additional change orders, purchase orders, and other

subcontract amendments to address such scope gaps; and,

(x) a lack of internal budget management or cost control.

11.19 KDC concluded, and the Receiver agreed, that MI’s management of the Project 

significantly deviated from standard industry practice and failed to meet the standards 

expected of a general contractor, let alone the general contractor for a project of this scale 

and significance. 

(b) MI’s Failure to Resolve Identified Issues

11.20 To address these issues, KDC and the Receiver attempted to work with MI throughout the 

fall and early winter to implement new practices and procedures to ensure that MI’s work 

on the Project was in alignment with industry standards. This included the implementation 

of more formal reporting processes and procedures, such as a formal change management 

process. 

construction status of the Project as at October 31, 2023, the superstructure of the Project (i.e., the concrete 
structure) had only progressed to the 42nd floor (out of a total of 85 floors), curtainwall installation was commencing 
on the 12th floor, and minimal interior work had been completed (with the exception of the installation of plumbing 
risers, electrical panels, etc.). 
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11.21 Despite the efforts of KDC and the Receiver, issues with the quality of MI’s management 

and administration of the Project continued. 

11.22 On December 31, 2023, KDC provided the Receiver with its first comprehensive report 

addressing the current status of the Project and MI’s work to date. Among other things, the 

report outlined the significant steps that would need to be taken to get the Project on track, 

including supporting the preparation of a revised procurement schedule, construction 

schedule, budget and projected cost to complete. A copy of that report is attached hereto 

as Confidential Appendix “33”. 

11.23 On January 2, 2024, KDC provided the Receiver with a further memo outlining its 

continuing concerns regarding MI’s work and practices in its role as general contractor. A 

copy of this memo is attached hereto as Confidential Appendix “34”. 

11.24 KDC’s memo and updated Issues Log indicated that MI had made very little progress 

addressing the issues first identified by KDC in the fall. Again, KDC highlighted that MI’s 

team appeared to be disorganized and administratively weak, with a general lack of 

understanding of the standard practices expected of a general contractor on a major project, 

and its associated responsibilities to the Debtors and the Project’s stakeholders. 

11.25 KDC also reiterated that numerous issues with the Project’s management persisted, 

including: 

(i) General governance, control, and fiscal responsibility failures: Among other

things, MI had failed to meaningfully resolve problems such as the Project’s general

reporting, document management issues, and scheduling issues. MI also continued
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to demonstrate a lack of critical path understanding to ensure that the Project’s 

construction remained on schedule and a lack of effective coordination of trade 

activities. 

(ii) Refusal to Follow Implemented Procedures and Policies: Although the Receiver

and KDC attempted to implement new procedures and policies in the fall of 2023,

such as the change management process, MI consistently failed to comply with

these procedures by, among other things:

(a) failing to respond to KDC’s requests for further information in respect of

MI’s change requests;

(b) failing to ensure that change orders reviewed by KDC and approved by the

Receiver were finalized and executed by both parties;

(c) failing to ensure that letters of intent entered into with subcontractors

reviewed by KDC and approved by the Receiver were converted into

contracts or change orders; and

(d) improperly uploading change orders into the Project’s construction

management software for subcontractors/trades that did not have a properly

executed contract.

(iii) Poor Site-Level Management and Management of the Trades: KDC concluded

that MI mismanaged its relationships with key trades working on the Project and

failed to address issues raised by them promptly and efficiently. For example, in

response to payment issues caused by MI’s failure to make timely payment to the
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trades, MI attempted to deflect blame by advising certain of the trades that these 

payment issues stemmed from the Receiver and KDC. 

(iv) Missed Key Deliverables: MI also failed to meet deadlines for key Project

deliverables. In addition, it refused to acknowledge these missed deadlines or to

take corrective actions in respect of them. By way of example, MI failed to resolve

a known issue with an elevator prior to calling for inspection, resulting in a failed

inspection. This resulted in unnecessary delays in the Project schedule that could

and should have been avoided.

11.26 Throughout January 2024, MI also continued to fail to meet deadlines for outstanding 

deliverables that it had communicated to KDC and the Receiver. KDC prepared a memo 

to the Receiver cataloguing these outstanding deliverables on January 18, 2024. A copy of 

this memo is attached hereto as Appendix “35”. 

(c) The Receiver Engaged Additional Consultants to Assist MI

11.27 Given the significance and scale of the management issues identified by KDC, the 

Receiver, with the assistance of KDC, determined that it was necessary to engage 

additional third parties to assist with the assessment and planning of the Project. In 

furtherance of this goal, the Receiver commissioned the following reports and analyses: 

(i) on or about October 23, 2023, the Receiver engaged Altus to review the Project’s

schedule for accuracy, and to revise the Project’s schedule accordingly. As part of

this work, Altus discovered several inaccuracies in MI’s existing Project schedule,

resulting in significant revisions. As noted above, prior Altus Reports had also
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noted significant issues with the schedules provided by MI. A copy of Altus’ report 

dated January 23, 2024, is attached hereto as Appendix “36”; and 

(ii) on or about January 22, 2024, the Receiver engaged the Project’s architect, Core

Architects Inc., MCW Consultants Ltd. and RJC Engineers Ltd. to review the status

of the Project as of January 31, 2024, and prepare a construction progress report

(the “Construction Progress Report”). The Construction Progress Report

outlined significant issues with the Project’s management, and particularly its

documentation of trade contracts and invoices. The Construction Progress Report

also identified that in several instances, the percentage of work completed by a trade

was inconsistent with the amounts billed, either because the work performed

exceeded the amounts billed to date (as no invoices were available for review or

were not current), or because the amounts billed exceeded the percentage of work

observed to be complete. A copy of the Construction Progress Report is attached

hereto as Confidential Appendix “37”.

11.28 Put simply, every experienced professional that the Receiver has consulted with in respect 

of MI’s performance as general contractor of the Project has identified significant issues. 

12.0 SKYGRID’S PERFORMANCE 

SKYGRiD was able to provide superior service at a lower cost compared to MI 

12.1 As noted above, the Receiver replaced MI with SKYGRiD as the Project’s construction 

manager in March 2024. In its factum with respect to a production motion dated August 7, 

2024, and attached hereto as Appendix “38”, MI asserted that “the value of the work 
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provided by MI to the Project is, in part, informed by the costs the Project is currently 

incurring with SKYGRiD and the efficiencies and the progress made by SKYGRiD in 

constructing the building.”  MI asserted that if it was paid less than SKYGRiD or made 

faster progress, then that would “conclusively establish” that MI was paid market rates. 

12.2 Based on the Receiver’s analysis, SKYGRiD has significantly outperformed MI in terms 

of both construction progress and efficient project management. It has charged less than 

MI and has provided significantly better services. 

12.3 As a preliminary matter, and as the Receiver expected when it hired SKYGRiD, SKYGRiD 

has charged substantially less for its work on the Project as compared to MI.  The Receiver 

has summarized these fees in the chart attached hereto as Appendix “39”.  SKYGRiD has, 

on average, charged approximately $1 million per month less than MI in comparison to the 

MI Payment Practices.  

12.4 SKYGRiD has also provided demonstrably better services than MI. Following MI’s 

removal as general contractor, the Receiver asked KDC to provide its analysis of 

SKYGRiD’s performance relative to MI’s performance. KDC concluded that it observed 

significant improvements in the Project’s construction management with respect to a 

number of key metrics. A copy of KDC’s report dated August 21, 2024 outlining these 

improvements is attached hereto as Appendix “40”. Among other things, KDC’s report 

identified the following: 

(i) Improved Controls: In previous reports, KDC determined that MI’s management

was characterized by a lack of budgetary controls, tracking, and forecasting. These

deficiencies necessitated the engagement of third-party services to help prepare a
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detailed cost-to-complete estimate and baseline construction cost budget for the 

Project.  

By contrast, on May 10, 2024 (less than 60 days after it was hired), SKYGRiD 

produced a comprehensive budget and schedule, without requiring the Receiver to 

retain additional third-party services. SKYGRiD’s budget and schedule have been 

adopted by the Receiver, KDC and Finnegan Marshall. 

(ii) Improved Procedure, Schedule, and Change Controls: In prior reports, KDC

determined that MI altogether lacked a formalized procurement schedule and

process. As such, subcontracts and purchase orders were generally issued on an as-

needed basis and consisted of “drip-fed” scope, resulting in several trades having

multiple contracts, and/or contracts in various states of transition and execution.

These contracting practices increased the risk of claims and liability.

SKYGRiD issued a formal procurement schedule alongside its budget and schedule

on May 10, 2024. SKYGRiD also prepared transition strategy matrixes with respect

to several subcontracts and purchase orders, which were provided to stakeholders

for review/comment. Adjustments and amendments were likewise made within

reasonable timeframes based on associated progress, requests, and requirements.

(iii) Inadequate use of Construction Management Software and Poor Document

Management: Throughout its tenure as general contractor, MI made ineffective

use of its construction management software, known as “Procore”. MI implemented

no formalized management of Procore and tasked each member of staff with the

responsibility of maintaining their respective documentation. This resulted in
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discrepancies, lack of continuity and organization, and document gaps system wide. 

As a result, the Receiver and KDC were required to rely upon Project consultants 

and trades, as well as records held by other third parties, to compile a significant 

amount of documentation related to the Project. 

Since its appointment, SKYGRiD has commenced the process of transitioning to a 

new construction management software. It has dedicated staff to the ongoing 

administration of its construction management software and focused on continued 

improvement and functionality. Documentation is also now centralized in the new 

software and accessible as needed.  

(iv) Quality Assurance and Quality Control Process: Under MI, KDC determined

that Project documentation, such as consultant site visit reports, general

conformance reports, inspection and close-out reports, and Bulletin-19 related

reporting archives, existed in various states of disarray. Archives of these records

lacked continuity, organizational consistency, file structure, and overall document

management controls. MI’s approach to such documentation was siloed: project

managers had restricted access to comprehensive Project documentation and were

confined to their specific disciplines. Consultant and Project-related reports were

frequently sent directly to MI executives, bypassing others. There was no

centralized system or protocol for tracking or remedying deficiencies identified by

consultants.

SKYGRiD has engaged all project consultants from the start, establishing formal

systems for distributing, cataloging, and tracking reports and deficiencies.
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Reporting is now centralized, giving all stakeholders and consultants direct access 

for effective communication and coordination. SKYGRiD also regularly updates, 

consolidates and distributes relevant documentation to stakeholders, and addresses 

concerns proactively during consultant coordination meetings.  

(v) Off-Site Storage Agreements: Under MI, off-site storage agreements were often

limited or non-existent, even though subcontractors were paid for materials that

were held in off-site storage locations. Agreements, inventory, cost details,

insurance, and on-site inspections were incomplete, and addressed only after

SKYGRiD took over construction management.

Improvements to Project Schedule 

12.5 On a complicated construction project, the project schedule is a key tool for both planning 

work (i.e., knowing when certain activities will be complete so the next part of the work 

can commence) and tracking progress (i.e., monitoring when work has been completed in 

order to fully understand how construction is progressing and whether the schedule is being 

met).  

12.6 As described above, at the outset of the Receivership Proceedings, MI lacked an accurate 

and updated baseline schedule or budget. This made it difficult for anyone (including MI) 

to reliably track progress on the Project.  

12.7 The Receiver and KDC tried to work with MI to develop a realistic construction schedule. 

Following the Receiver’s appointment, MI was tasked with providing a revised baseline 

schedule to address such issues. However, even with the assistance of the Receiver, KDC 
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and Altus, the underlying schedule continued to contain several logic errors and remained 

a work in progress throughout MI’s tenure.16 

(b) SKYGRiD significantly improved the Project schedule

12.8 Upon taking over as construction manager of the Project, SKYGRiD prioritized developing 

a comprehensive schedule and budget, which were issued on May 10, 2024. SKYGRiD 

continues to refine the schedule, improve duration (i.e., the time that various construction 

activities would take to complete), and evaluate areas for potential efficiencies, with 

updates issued monthly. Its updated schedules now include progress tracking and actual 

dates of completed activities, showing ongoing improvements over both MI’s projections 

and SKYGRiD’s own baseline estimates.  

12.9 SKYGRiD also continues to improve upon its own schedule projections. By way of 

example, SKYGRiD projects that it will achieve a 22-day gain on Tier 9 Corner Hanger 

installation, and a 54-day gain on curtainwall and cladding installation.  

12.10 Overall, based on SKYGRiD’s schedule, the Project is expected to be completed in the 

second half of 2027, in comparison to MI’s last estimated completion date in the first half 

of 2028. 

16 MI submitted three iterations of a revised baseline schedule for review, none of which were in a form satisfactory 
to KDC, Altus and the Receiver. Each iteration of the schedule indicated a continuously deferred Project completion 
date from December 17, 2027 (per MI’s schedule as of December 11, 2023) to May 15, 2028 (per MI’s schedule as 
of February 29, 2024). 
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Improvements in value engineering 

12.11 As SKYGRiD evaluates the existing and new scopes of work to be tendered on the Project, 

it has been effectively identifying and achieving value engineering (i.e., cost saving) 

opportunities. These include notable cost savings, such as:  

(i) approximately $239,000 in cost savings with respect to the miscellaneous metals

scope of work; and

(ii) approximately $4.8 million in respect of cost savings with respect to the sprinkler

scope of work.

12.12 SKYGRiD has also identified considerable material, element, and sequencing substitutions 

where possible, including the following: 

(i) April 16, 2024 – SKYGRiD shifted to the unitization of exterior wall and louvre

systems, which had previously been installed under a “stick-built” or individual

component methodology, resulting in potential cost savings of approximately

$5 million.

(ii) June 30, 2024 – SKYGRiD facilitated the relocation of the Project’s site office one

block south of the previous location, resulting in monthly cost savings of

approximately $20,000 (which translates to an annual cost savings or

approximately $240,000).

(iii) August 13, 2024 – SKYGRiD substituted a galvanized heel-safe grille in lieu of

drilled granite pavers at ground floor exterior, resulting in both substantial current

cost savings at a material level, and future savings from a post-construction
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maintenance perspective, resulting in potential cost savings of approximately 

$300,000.  

12.13 In sum, since SKYGRiD’s appointment as the Project’s construction manager, KDC has 

reported substantial improvements in Project management regarding several key 

performance indicators when compared to MI’s tenure.  

Conclusion with respect to MI’s claims against the Debtors 

12.14 For the reasons described above, the Receiver has concluded that MI is not entitled to any 

further payment by the Debtors. Contrary to MI’s allegations, MI is not entitled to any 

further payment pursuant to the terms of the Receivership Order. It is not entitled to any 

further payment pursuant to any contract with the Debtors (and has, in fact, been 

significantly overpaid under those contracts). Finally, no further payment to MI is owed 

(or can be justified) based on MI’s performance as general contractor.   

13.0 THE DEBTORS’ CLAIMS AGAINST MI 

13.1 MI’s claim for post-receivership work is only one part of a broader relationship between 

MI and the Debtors. As set out in the First Report and the Second Report, the Receiver has 

investigated, and continues to investigate, various potential claims that the Debtors have 

against MI.  

(1) MI was paid Labour Rates it is not entitled to

13.2 As noted above, no agreement between MI and the Debtors allowed MI to charge the 

Labour Rates to the Debtors. MI charged the Debtors, and was paid, a total of 

approximately $49.3 million, comprised of Labour Rates totaling $47.4 million plus 
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$1.9 million in applicable CM Fees that MI charged on the Labour Rates. The Receiver 

does not believe that MI was entitled to these amounts. 

13.3 The GC Agreement specifically required that MI provide “and pay for” the labour required 

to complete the Project.  The relevant section is reproduced below:  

13.4 This term in the GC Agreement was not amended by any subsequent agreement or 

document. No separate document executed by the parties authorized MI to charge the 

Labour Rates. 

(2) Claims against MI for breach of the ELA and Mediator’s proposal

13.5 In addition to this claim, the Receiver has identified the following claims against MI to 

date: 

Claim Amount 

(i) Commissions that MI is obliged to return pursuant
to the ELA $1,816,012.85 

(ii) Amounts paid to outside brokers in breach of the
ELA $891,778.60 

(iii) Reserve not held by MI in breach of the Mediator’s
Proposal $1,200,000.00 

(iv) Monthly Marketing Fees improperly charged by
MI $2,700,000.00 

(v) CM Fees improperly charged by MI $2,932,062.26 

Total $9,539,853.71 
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13.6 In summary, even if the Debtors owe any further amount to MI (which the Receiver 

denies), MI owes significantly more to the Debtors.  

Commissions that MI is obliged to return pursuant to the ELA 

13.7 The Receiver has concluded that MI is required to repay commissions totaling 

approximately $1.8 million that it received in respect of Condominium Sales Agreements 

(“CSAs”). Certain of the CSAs were terminated by the Receiver on behalf of the Debtors 

because the purchasers failed to pay all (and in several cases, any) of the deposits they 

owed.  

(a) The terms of the ELA

13.8 Pursuant to the ELA, MI had the exclusive right to sell condominium units in the Project. 

It was entitled to be paid commissions on these sales, but MI had an obligation to return 

any commissions paid to it with respect to a sold condominium unit if the CSA for that unit 

was subsequently terminated for purchaser default. A number of the CSAs have been 

terminated for purchaser default, and MI is obliged to return the related commissions. 

13.9 The relevant terms of the ELA are summarized below: 

(i) Section 4(a)(i): commissions of 4.89% of the net sale price are payable in respect

of all sales other than those to “Friends and Family”, for which commissions of

2.5% of the net sale price are payable, and those to “equity investors”, for which no

commission is payable;
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(ii) Section 4(a)(ii): commissions are payable: (a) 33% after 10 business days of

execution of the CSA; (b) 33% upon construction financing; and (c) 34% upon final

closing of each condominium unit;

(iii) Section 4(a)(iii): MI is to receive advances of $100,000 per month against

commissions earned to a maximum of $3.6 million from August 1, 2017, until the

conclusion of the sales program, at which time advances will be reconciled against

the commissions payable and any required adjustments will be made upon such

final accounting;

(iv) Section 4(a)(v)(2): upon termination of a CSA due to default by a condominium

unit purchaser, any commissions paid to MI are promptly returnable to the

Nominee; and

(v) Section 2(a): the term of the ELA was originally three years from the date of

execution but was revised thereafter to be five years, plus an additional three years

(being until July 12, 2025).

(b) The Importance of Deposits

13.10 Deposits are a key component of condominium sales that occur before, or during, 

construction of the condominium building. Sales can occur several years before the 

building is complete and the sale transaction can be closed. Condominium developers and 

builders typically require a significant deposit (typically in the range of 20% of the unit’s 

purchase price) to ensure that purchasers are committed to completing the transaction, and 
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to potentially access a meaningful percentage of the capital required to complete the 

Project. 

13.11 Deposits are particularly important for sales to foreign buyers. It can be difficult (and, 

depending on their location, practically impossible) to enforce contracts with foreign 

buyers. A foreign purchaser that does not pay a substantial deposit may be able to walk 

away from the contract without facing any meaningful consequence. Because of this risk, 

it is common to require that foreign buyers pay higher deposits. 

13.12 As noted above, deposits can also be an important source of funding for a condominium 

project. The Debtors have used deposit funds totaling approximately $102 million to 

finance construction of the Project. These amounts are described in paragraph 3.9(i) of the 

First Report. 

13.13 The Credit Agreement recognized the importance of deposits and required that the Debtors 

enter into and maintain CSAs that constitute “Qualifying Sales Agreements” with projected 

“Gross Sale Proceeds” (as defined in the Credit Agreement) of not less than $522,965,855 

as a condition of funding.  

13.14 A Qualifying Sales Agreement must meet the following criteria (undefined capitalized 

terms below have the meaning given to them in the Credit Agreement): 

(i) provide for a minimum deposit of 25% of the sale price in respect of which 20%

has been received;
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(ii) have a purchaser who is not a non-resident of Canada, is not a Related Person of

any of the Credit Parties, and is not (together with its Affiliates or Related Persons)

acquiring more than two units; and

(iii) not entitle the purchaser to rescind or terminate the CSA.

13.15 Based on the Receiver’s analysis, there were approximately $482 million worth of 

Qualifying Sales Agreements as of the Appointment Date. If a purchaser did not enter into 

a Qualifying Sales Agreement or failed to pay a required deposit, then that purchaser’s sale 

is considered an “Unqualified Sale” under the Credit Agreement. 

13.16 As described in greater detail below, in its review of the CSAs the Receiver identified 

numerous incidents of unpaid, short paid and below standard deposits. When the Receiver 

inquired with MI about this, MI provided an e-mail dated May 1, 2023, from an employee 

of the Senior Secured Lenders stating that “the terms of certain Agreements of Purchase 

and Sale (APS) from time to time deviated from those of the Standard Form Residential 

Sales Agreement. The dates and amounts to be received as the deposits on the APS are 

business decisions. However, please put your best effort to collect the deposits in a timely 

manner so it does not breach the APS.” This e-mail is attached hereto as Appendix “41”. 

(c) Standard Deposit Requirements

13.17 The standard form of the CSA executed with purchasers on the Project (the “Standard 

CSA”) required an initial deposit upon execution of the CSA, plus an additional amount to 

be paid within 30 days, together totaling 5% of the gross sale price (inclusive of HST), plus 

additional 5% increments to be paid within 90, 180 and 360 days after execution of the 
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CSA (the “Interim Milestones”), and a final 5% on occupancy of the condominium unit 

such that the combined total was a 25% deposit by the time of occupancy. 

13.18 Upon the Appointment Date: (i) the residential component of the Project was comprised of 

416 condominium units; (ii) a total of 346 units were sold and subject to a CSA; and (iii) 

the Interim Milestones dates for all but 10 of the 346 units with CSAs had passed, such that 

deposit amounts totaling 20% were due and payable. The remaining 10 CSAs were 

executed within one year prior to the Appointment Date such that some, but not all, of the 

Interim Milestones dates had passed for those CSAs. 

(d) The Defaulting Purchasers

13.19 Unit purchasers (the “Defaulting Purchasers”) with CSAs for a total of 28 units owed 

overdue deposits totaling approximately $23.8 million. The Defaulting Purchasers 

breached the applicable CSA by failing to pay some or all of the deposit amounts in 

accordance with the Interim Milestones. Because of these breaches, the Debtors were 

entitled to terminate the CSAs for breach of this obligation. 

13.20 The large number of short-paid deposits were identified before the Receiver was appointed. 

On October 5, 2023, the Senior Secured Lenders requested repayment of the commissions 

in respect of CSAs for which deposits had not been received at all. On October 6, 2023, 

MI suggested to the Senior Secured Lenders that such commissions be repaid either: (i) in 

equal installments over a 10-month period out of MI’s CM Fees, or (ii) from commissions 

on future sales and then re-adjusted as the respective deposits were paid. A copy of this 

correspondence is attached hereto as Appendix “42”. This proposal was not implemented 

before the Appointment Date.  
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13.21 The Receiver was particularly concerned about the CSAs for the following units (the 

“Default CSAs”): 

(i) two units (combined to form a single unit), representing the most expensive sale in

the Project, were sold to a resident of the United States who plead guilty to fraud in

the United States. The deposit on this unit was significantly short-paid and

represented less than 0.1% of the gross sale price;

(ii) three units were sold to members of a family resident in Iran on the eve of the

Prohibition on the Purchase of Residential Property by Non-Canadians Act

(Canada) (the “Act”) coming into effect on January 1, 2023. The Act does not apply

to non-Canadians who entered into a binding CSA before January 1, 2023.

However, as no deposits were paid on these sales, their validity was determined to

be questionable. Sam advised the Receiver that these parties are all from a single

family, the principal of which (and the individual who was funding the purchases)

died shortly after executing these agreements, and that the estate is in the equivalent

of probate in Iran; and

(iii) one unit was sold to a company located in the United Arab Emirates purported to

be owned by a Princess of Liechtenstein. This CSA required only a 10% deposit as

of the Appointment Date (significantly below the Standard CSA), of which only

$20,000 had been paid.
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13.22 The Default CSAs referenced above are summarized in the chart below: 

Unit Number Commission paid to MI Purchase Price Deposit Paid 

6803 $224,828.22 $7,847,844.00 $0 

7003 $231,150.22 $8,069,194.00 $0 

7303 $232,561.13 $8,118,594.00 $0 

7603 $249,963.21 $8,727,888.00 $19,967.50 

7901/7902 $877,510.07 $30,700,000.00 $20,000.00 

Total $1,816,012.85 $63,463,520.00 $39,967.50 

13.23 Thus, on the Default CSAs alone, MI sold units worth $63.5 million and received 

commissions of approximately $1.8 million, but collected deposits totaling less than 

$40,000. The deposits received on these units represent approximately 0.06% of the 

aggregate purchase price.  

(e) Termination of the Default CSAs

13.24 In light of the significant deposit defaults under the Default CSAs, and doubts about 

whether the purchasers could or would complete the sale transactions, the Receiver sent 

notices to those relevant Defaulting Purchasers on May 1, 2024 (each, a “Default Notice”). 

The Default Notices required that each Defaulting Purchaser with a Default CSA cure their 

default by May 13, 2024, by paying the overdue deposits, failing which the Default CSA 

would be terminated and any deposit amounts paid forfeited. None of the Defaulting 

Purchasers to whom Default Notices were sent responded to the Default Notice, nor did 

they pay any further deposit amounts. Accordingly, on May 13, 2024, the Default CSAs 

were terminated. Copies of the Receiver’s letters sent to the respective Defaulting 

Purchasers are attached hereto as Appendix “43” 
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13.25 Pursuant to section 4(v)(2) of the ELA, upon termination of a CSA due to purchaser default, 

MI must promptly repay the Debtors the associated commissions. Accordingly, on May 

15, 2024, the Receiver wrote (through counsel) to MI to advise of the termination of the 

Default CSAs and to request that the associated commissions of $1,816,012.85 be returned 

by June 1, 2024. A copy of this correspondence is attached hereto as Appendix “44”. By 

a responding letter dated May 29, 2024, MI refused to repay any commissions. 

(f) Other units with purchasers in default

13.26 The Receiver has identified a further 22 CSAs for which Defaulting Purchasers owed 

approximately $12.0 million of deposits as of the Appointment Date. The Receiver may 

seek to terminate these CSAs in the future. MI has been paid commissions of approximately 

$2.3 million on these units. If these CSAs are terminated due to purchaser default, MI 

would be obligated to repay the Debtors the associated commissions pursuant to the ELA. 

Amounts paid to outside brokers in breach of the ELA 

13.27 The Receiver has also concluded that the Debtors are entitled to a return of the commissions 

and related amounts paid to third-party brokers in breach of the ELA. 

13.28 In addition to the ELA, the Receiver has identified agreements with third-party brokers to 

which either MI or the Nominee are the counterparties. These agreements entitle the third-

party brokers to commissions on top of those provided for in the ELA. Pursuant to these 

agreements, the third-party brokers have invoiced $1.6 million for commissions and a 

retainer, $892,000 of which has been paid.  
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13.29 The ELA did not authorize MI to hire third-party brokers to do the work that MI agreed to 

do. To the extent that MI decided to delegate certain responsibilities under the ELA to a 

third-party broker then MI, not the Debtors, is responsible for the resulting cost. MI was 

especially not entitled to claim its own commission and also cause the Debtors to pay a 

separate commission to a third-party broker. 

(a) Magix Technologies LLC

13.30 MI entered into a Marketing Agency Agreement (the “MAA”) with Magix Technologies 

LLC (“Magix”) effective July 13, 2022. A copy of the MAA is attached hereto as 

Appendix “45”. Pursuant to the MAA, Magix received a non-refundable retainer of 

$367,500 to act as sales agent for MI in the Middle East and North Africa and a 5% 

commission on condominium unit sales. 

13.31 The Senior Secured Lenders approved the retention of Magix. A copy of this 

correspondence is attached hereto as Appendix “46”. However, the Receiver is not aware 

of any evidence that Coco (and therefore the Debtors) or the Senior Secured Lenders 

approved both Magix and MI being paid commissions for the same unit sale. To date, 

Magix has been paid $190,000 by the Debtors out of $571,000 of commissions invoiced in 

respect of two units, one of which is among the Default CSAs that have since been 

terminated. This is in addition to the $368,000 in commissions paid to MI for the same 

units. 

13.32 The MAA provides that commissions are to be paid to Magix by MI on a pro-rata basis as 

amounts are paid by the purchaser. However, it appears that Magix billed commissions to 

and was paid by the Debtors in advance of when they were due under the MAA. 
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(b) Royal LePage

13.33 MI entered into listing agreements with Royal LePage (the “Listing Agreements”). A copy 

of the Listing Agreements are attached hereto as Appendix “47”. Pursuant to the Listing 

Agreements, Royal LePage was to receive a 2.5% to 5% commission on condominium unit 

sales. To date, Royal Le Page has been paid $334,000 in commissions by the Debtors, with 

$353,000 remaining owing in respect of three units. This is in addition to the $545,000 of 

commissions paid to MI for the sale of the same units.  

13.34 As noted, the ELA, which grants MI the exclusive rights to sell the units, states that MI 

“shall be responsible and shall pay for…the advertising and sales promotion in connection 

with the sales of the Units inclusive of promotional material and displays”. Neither the 

ELA nor any other agreement allows MI to charge third-party commissions and its own 

commissions on the same units, nor were the Debtors obligated to pay any commissions to 

Magix or Royal LePage.  

Reserve not held by MI in breach of the Mediator’s Proposal  

13.35 At the time of the mediation that led to the Mediator’s Proposal, MI was holding 

$1.2 million partially in a non-segregated MI account and partially in a segregated MI 

account as a reserve against a potential future liability (the “Reserve”). 

13.36 The Mediator’s Proposal (which Mizrahi and MI accepted) required that the Reserve be 

transferred into a joint trust account or used to purchase a GIC, to be held in trust in the 

event that the potential future liability arose. 
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13.37 The Receiver understands that the Reserve was not transferred into a trust account, used to 

purchase a GIC, or used to satisfy any Project-related liability. The Receiver has concluded 

that MI is liable for the missing reserve. 

Marketing fees improperly charged by MI 

13.38 Pursuant to the terms of the ELA, MI was responsible for all marketing costs in connection 

with the sale of condominium units for the Project. This responsibility was specifically 

affirmed in the Mediator’s Proposal. 

13.39 Despite these terms, MI charged a marketing fee of $100,000, plus HST, every month. The 

Mediator’s Proposal provided that MI’s sole compensation for marketing and selling the 

Project (apart from the commissions described above) was to be a Residential Management 

Fee (which is described below): 

13.40 Based on the foregoing, the Receiver has concluded that MI is not entitled to the marketing 

fees it invoiced from June 2021 to August 2023, totaling $2.7 million.   

CM Fees improperly charged by MI 

13.41 In addition to the foregoing, the Receiver has concluded that MI was paid more on account 

of the CM Fee than it was entitled to. 
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13.42 As noted, the Mediator’s Proposal permitted a 3.5% CM Fee. Coco and Mizrahi authorized 

an increase to the CM Fee from 3.5% to 5% during the Control Period pursuant to the 

Control Agreement. The Control Agreement expired in August 2022, yet MI continued to 

charge a 5% CM Fee thereafter. 

13.43 The Receiver has reviewed the Control Agreement and considered the circumstances 

surrounding its execution and the period when it was to be in force. The Receiver has also 

considered the findings set out in the 2023 Award with respect to the scope and purpose of 

the Control Agreement. Specifically, as the 2023 Panel noted in the 2023 Award, when the 

parties entered into the Control Agreement, the documents required to complete the 

Purchase were being held in escrow pending the satisfaction of certain conditions 

(including payment of the purchase price). The Control Agreement was intended to address 

control of the Project while the documents were held in escrow: 

13.44 The Control Agreement provided that Mizrahi could cause the Debtors to pay a CM Fee 

equal to 5% of Hard Costs “in accordance with the terms of the construction management 

agreement between [MI] and [the Debtors]”. This was an increase from the 3.5% CM Fee 

allowed by the Mediator’s Proposal, which governed MI’s compensation before the 

Control Agreement was executed. 

13.45 The Control Agreement does not indicate that MI is entitled to charge a 5% CM Fee after 

its expiration. Moreover, the 2023 Panel specifically found that the Control Agreement 
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“was entered into between the parties for a specific and limited purpose which was to 

provide Sam with exclusive operational control of the Project during the Escrow Period.” 

13.46 The Receiver accepts the finding in the 2023 Award that the Control Agreement was 

intended to operate during (and not after) the Control Period. Accordingly, the Receiver 

believes that the Control Agreement did not authorize MI to charge a 5% CM Fee after the 

Control Period ended. 

13.47 As noted above, after the Control Period ended, Coco consistently objected to the 5% CM 

Fee charged by Sam. The Receiver has not seen any evidence that Coco (and, by extension, 

the Debtors) agreed to pay a 5% CM Fee after the Control Period ended. 

13.48 In the period from August 30, 2022 (when the Control Period ended) to March 13, 2024 

(when MI was replaced as general contractor), MI charged CM Fees of approximately 

$9.6 million. If MI had charged a 3.5% CM Fee for this period, then MI would have been 

paid CM Fees of $6.7 million.  As noted above, the Receiver paid MI a 5% CM Fee during 

this period on an interim basis and without affirming any contract between MI and the 

Debtors. 

13.49 In light of the foregoing, the Receiver has concluded that MI overcharged the Project for 

the CM Fees in the approximate amount of $2.9 million.  The Receiver’s calculation of the 

CM Fee overpayment is set out in Appendix “48”. 
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14.0 ISSUES STILL UNDER INVESTIGATION BY THE RECEIVER 

Amounts charged for work that may not have been performed 

14.1 In addition to the claims identified above, the Receiver has identified a number of 

subcontractors that appear to have been paid for work (using funds from the Debtors) that 

that they did not actually perform. The Receiver has not yet asserted a claim against MI in 

respect of these matters, because it wants to provide MI and the relevant subcontractors 

with an opportunity to provide evidence that they did the work they were paid to do on the 

Project. However, based on the evidence currently available to the Receiver, there is reason 

to doubt whether the subcontractors completed the work they were paid to do. The 

aggregate amount of the costs outlined below total approximately $3.7 million (net of 

HST). 

14.2 As noted above, MI was responsible for managing the various subcontractors that it hired 

to perform work on the Project. MI was also responsible for ensuring that these 

subcontractors performed the work that they were paid to perform and ensuring that it only 

invoiced the Debtors for work that was actually performed. 

Payments to subcontractors where the Receiver has been unable to confirm the work 
was performed 

14.3 1118741 Ontario Limited o/a Irpinia Kitchens (“Irpinia”) invoiced and was paid by MI 

using funds from the Debtors for $565,000 (net of HST and 10% holdback) for “Early 

Procurement of Material” for the Project’s kitchens on February 2, 2023. The Project had 

not advanced to the point that kitchen material was required (or close to being required) by 

February 2023. The invoice is attached hereto as Appendix “49”.  
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14.4 SKYGRiD (on behalf of the Receiver) asked Irpinia to deliver the material that it had been 

paid to procure for the Project. Irpinia advised SKYGRiD that it did not procure any 

material. Irpinia then claimed that the payment was compensation for meetings with MI. 

14.5 The Receiver has reviewed the Electronic Project Records produced by MI. It has not found 

any evidence of an agreement by MI to pay Irpinia to attend meetings, and it has found 

relatively few references to meetings between MI and Irpinia. 

14.6 More importantly, Irpinia admitted that it did not perform the procurement work that it was 

paid to perform. 

14.7 Pereira Construction and Carpentry (“Pereira”) invoiced and was paid by MI using funds 

from the Debtors for $204,417 (net of HST and 10% holdback) as a “deposit for material”. 

Pereira has advised SKYGRiD that it did not purchase any materials for the Project. It 

claims that the payments to it related to the rental of a shop for millwork. 

14.8 Mar-Tec Woodworking Ltd. (“Mar-Tec”) invoiced and was paid by MI using funds from 

the Debtors for $111,870 (net of HST and 10% holdback) for “Shop Drawings for 

Commercial Retail Fitout”. SKYGRiD asked Mar-Tec to provide the shop drawings that it 

prepared, but Mar-Tec advised SKYGRiD that it did not prepare shop drawings.    

14.9 Royal Bedrock Inc. (“Royal Bedrock”) invoiced MI, and was paid using funds from the 

Debtors, a total of $2,798,261.50 (net of HST) to supply certain stone hardscape material 

for the Project. Most of these payments were for materials that Royal Bedrock agreed to 

provide to the Project when they were required. However, SKYGRiD has not been able to 
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determine that the goods that were paid for were actually received and delivered to the 

Project, which the Receiver continues to investigate. 

14.10 Anthony Guido of Royal Bedrock sent additional invoices to SKYGRiD for the material 

required by the Project. These invoices are attached hereto as Appendix “50”. According 

to records available to the Receiver, the Debtors have already paid MI for the material 

listed in Royal Bedrock’s invoices. Indeed, internal correspondence between MI 

employees, attached as Appendix “51”, expressed significant surprise about the cost of 

the stone. Esteban Yanquelevech, MI’s Vice President, Construction, wrote that the 

material to be supplied by Royal Bedrock was to cost “no more than $1 million” and that 

he would “lose it” if MI had spent $2.8 million on stone. 

14.11 In light of the current uncertainty about whether Royal Bedrock has already been paid for 

the materials for which MI invoiced the Debtors, the Receiver seeks further information 

with respect to what the payments to Royal Bedrock relate to. 

14.12 The Receiver’s investigation into the above remains ongoing, including providing MI and 

the contractors listed above the opportunity to provide evidence that they actually provided 

the services or materials to the Project that they were paid for. After considering that 

evidence, the Receiver will determine how to proceed. 

Ongoing forensic review 

14.13 The Receiver also continues to analyze various issues relating to MI’s work on the Project, 

including how various funds paid into MI’s bank accounts were used. This investigation 

has been made more difficult by MI’s failure to produce certain accounting records held in 
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its QuickBooks accounting system in their native format. Although MI claims that it is 

technically unable to export these files, it previously exported other QuickBooks files in 

their native format from the same system. 

14.14 In the absence of native files, the Receiver has been forced to manually navigate excel files 

in order to reconcile various transactions. This cumbersome process has delayed the 

completion of the Receiver’s investigation.  The Receiver reserves the right to assert further 

claims against MI once its investigation is complete. 

15.0 MI’S CLAIM FOR RESIDENTIAL MANAGEMENT FEES 

15.1 MI asserted by letter dated May 29, 2024, and attached hereto as Appendix “52”, that the 

Debtors owe MI approximately $20.4 million and so it has no obligation to pay any amount 

to the Debtors even if it is found liable for any amount claimed by the Receiver. MI’s claim 

is summarized below: 

15.2 As a preliminary matter, the Receiver notes that any debt owed by the Debtors to MI in 

respect of the Residential Management Fee would be an unsecured pre-receivership debt 

and it would rank behind all secured claims.   
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15.3 The Mediator’s Proposal does provide for payment of a Residential Management Fee equal 

to 2% of the selling price of a condominium unit. Half of this amount is payable upon 

“entering into a firm agreement of purchase and sale with payment of the appropriate 

deposit.” The other half is payable upon “closing of each unit.” 

15.4 Based on the Receiver’s analysis, as at the Appointment Date, there were Qualifying Sales 

Agreements totaling $482,466,690. This would translate to a Residential Management Fee 

owing to date of $4,824,666.90 (not the $6.2 million claimed by MI). 

15.5 In addition, based on its review of the Debtors’ books and records, the Receiver has 

determined that MI has already been paid $719,121.49 of that amount, leaving 

$4,105,545.41 unpaid. Documents relating to this payment are attached hereto as 

Appendix “53”. 

15.6 Moreover, parties related to Mizrahi purchased units in the Project with deposit 

requirements that are approximately $2.7 million below those required by the Standard 

CSA (allowing for certain provisions of the Mediator’s Proposal) and have paid only 

$40,000 of such deposits. MI is of the view that if the Residential Management Fee is 

determined to be owed, the difference between the Standard CSA deposit requirements and 

the deposit amounts actually paid by the Mizrahi related parties should be deducted from 

the Residential Management Fee. If these deductions are accepted, then the amount owing 

to MI would be $1,400,905.41.   

15.7 The Receiver does not believe that there is any amount owed in respect of MI’s other claims 

with regards to the Residential Management Fee. Specifically: 
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(i) MI claims $6.2 million in respect of “amounts owed at closing”. As noted, half of

the Residential Management Fee is owed “on closing of each unit”. These closings

have not occurred, and there is no certainty with respect to when (or if) the sales

will be completed. There is no basis for MI to claim that these fees are owed now

as they may never be owed. Further, as noted above, this claim is similarly inflated

relative to the actual value of the Qualifying Sales Agreement; and

(ii) MI claims a further $10.7 million in respect of “amount owing on unsold units”.

This appears to be an estimate of what MI would have been owed on the Residential

Management Fee if it had sold the remaining units in the Project. However, MI did

not sell these units and accordingly no amount is owed under the terms of the

Mediator’s Proposal.

15.8 In light of the foregoing, the Receiver has concluded that MI has significantly overstated 

the amount it is owed in respect of the Residential Management Fee. To the extent that the 

Residential Management Fee is relevant to the MI Payment Motion at all (which the 

Receiver does not accept), the value of MI’s claim is approximately $1.4 million and not 

$20.4 million, as claimed by MI. 

16.0 CONFIDENTIALITY 

16.1 The proposed Confidential Appendices contain confidential and sensitive commercial 

information regarding the business and operations of the Debtors. Public disclosure of the 

Confidential Appendices and the information contained therein may negatively impact the 

ongoing sale and investment solicitation process for the Debtors and other restructuring 

initiatives to the detriment of the Debtors and their stakeholders.  
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16.2 In addition, certain Confidential Appendices contain personally identifying information 

relating to employees and former employees of MI.  

16.3 As such, the Receiver recommends that the Confidential Appendices be filed with the 

Court on a confidential basis and remain sealed pending further order of the Court.  

17.0 CONCLUSION AND RECOMMENDATION 

17.1 For the reasons set out in this Fifth Report, the Receiver is of the view that MI is not entitled 

to the relief sought on the Payment Motion, having regard to the circumstances outlined 

herein. The Receiver has also determined that MI owes significant amounts to the Debtors. 

Accordingly, the Receiver respectfully requests that the Court deny the relief sought in the 

Payment Motion and grant the relief sought on the Cross-Motion. 

***** 
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All of which is respectfully submitted, 

Alvarez & Marsal Canada Inc., in its capacity as receiver and manager of 

Mizrahi Commercial (The One) LP, Mizrahi Development Group (The One) Inc., 

and Mizrahi Co cial (The One) GP Inc. 

Per: 

Name: Stephen Ferguson Name: “Josh Nevsk 

Title: Senior Vice-President Title: Senior Vice-President
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SCHEDULE “A” 
SUMMARY OF CONTRACTS RELEVANT TO MI PAYMENT MOTION 

Date Document Parties Description Amounts Authorized 
by Agreement 

Amounts charged by 
MI 

July 7, 2014 CCDC2 Stipulated 
Price Contract dated 
July 7, 2014 (the 
“First GC 
Agreement”) 

MI and Mizrahi 
Development Group 
(The One) Inc. 

Fixed price contract. 
MI agreed to complete 
the Project for a fixed 
price of 
$422.7 million, plus 
HST.   

MI agreed to 
commence work by 
February 8, 2015 and 
complete the work by 
September 30, 2021. 

This was a fixed price 
contract.  
No CM Fee or Labour 
Rates were payable. 

The Receiver 
understands that MI 
charged CM Fees 
totaling $490,000 
during this period, 
although there were 
no hard costs 
incurred.   

July 2017 Construction 
Management Contract 
(the “CCM 
Contract”) 

MI and Clark 
Construction 
Management Inc. 
(“CCM”) 

MI agreed to pay a 
1.5% CM Fee and pay 
CCM staff costs based 
on the Labour Rates. 

The Debtors were not 
parties to the CCM 
Contract. 

MI charged the 
Labour Rates to CCM 
to the Debtors, 
although the Debtors 
were not parties to the 
CCM Contract. 
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Date Document  Parties  Description  Amounts Authorized 
by Agreement  

Amounts charged by 
MI 

May 14, 2019 CCDC2 Stipulated 
Price Contract dated 
May 14, 2019 (the 
“GC Agreement”) 

MI and Mizrahi 
Development Group 
(The One) Inc.   

GC Agreement 
required that MI 
complete the Project 
by December 31, 
2022, for a total fixed 
price of 
approximately 
$583.2 million plus 
HST. 

The GC Agreement 
does not contemplate 
payment of a CM 
Fee or Labour Rates 
to MI.  

MI was to be paid 
based on progress, 
and its profit (if any) 
depended on its ability 
to complete the 
Project for the agreed-
upon amount. 

During this period, 
MI charged a 5% 
CM Fee, and also 
charged certain staff 
costs to the Debtors as 
“general condition” 
costs.  

November 26, 2019 Mediator’s Proposal Coco and Mizrahi Both Mizrahi and 
Coco accepted a 
Mediator’s Proposal 
made by Stephen 
Morrison to resolve 
their dispute with 
respect to, among 
other things, the fees 
charged by MI. 

The Mediator’s 
Proposal allowed MI 
to charge a 3.5% CM 
Fee.  

MI was to pay a 1.5% 
CM Fee to CCM in 
accordance with the 
terms of the CCM 
Contract. 

MI charged the 
Debtors a 3.5% CM 
Fee, and paid 1.5% to 
CCM. 

October 26, 2020 Termination Notice to 
CCM 

MI and CCM MI terminated CCM 
as construction 
manager of the Project  

MI purported to 
terminate CCM and 
assign the CCM 
Contract to itself. 

MI continued to 
charge the Debtors a 
3.5% CM Fee and 
also began charging 
staff costs based on 
the Labour Rates. 

127
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Date Document Parties Description Amounts Authorized 
by Agreement 

Amounts charged by 
MI 

May 2021 Control Agreement Coco and Mizrahi Control Agreement to 
govern the operation 
of the Project pending 
completion of a 
contemplated 
purchase by Mizrahi 
of Coco’s interest in 
the Project. The 
Control Agreement 
effectively granted 
Mizrahi sole control 
and management of 
the Project, with 
certain limitations 

The Control 
Agreement authorized 
a 5% CM Fee 
retroactively. 

MI charged a 5% CM 
Fee and staffing costs 
based on the Labour 
Rates. 

August 2022 Expiration of Control 
Agreement  

Coco and Mizrahi The Control 
Agreement expired on 
August 30, 2022, 
because the purchase 
of Coco’s interest 
contemplated by the 
Control Agreement 
did not close. 

After the Control 
Agreement expired, 
MI’s compensation 
was again governed 
by the Mediator’s 
Proposal.  MI was 
entitled to charge a 
3.5% CM Fee. 

MI continued to 
charge a 5% CM Fee 
together with staffing 
costs based on the 
Labour Rates. 
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SCHEDULE “B” 
KEY PARTIES REFERENCED IN THE FIFTH REPORT OF THE RECEIVER 

12823543 Canada Ltd. (“128”) (previously 8891303 Ontario Inc.) – one of the limited partners of the Beneficial 
Owner. Holds 50% of the common shares of GP Inc., and has a 50% equity interest in the Project.  Owned, 
directly or indirectly, by members of the Coco family. 

Altus Group Limited (“Altus”) – the independent cost consultant for the Project until February 2024, appointed 
to review the cost and schedule of the Project against the approved Project budget and schedule. 

Alvarez & Marsal Canada Inc. (the “Receiver”) – The receiver and manager, without security, of all of the assets, 
undertakings and properties of the Debtors, acquired for, or used in relation to the development of an 85-storey 
condominium, hotel and retail tower located on the southwest corner of Yonge Street and Bloor Street West in 
Toronto, Ontario. 

Clark Construction Management (“CCM”) – the construction manager for the Project between July 2017 and 
October 2020. Retained as a subcontractor to MI. 

Jenny Coco (“Jenny”) – a director and indirect owner of the Debtors. She (together with Rocky Coco) has a 50% 
indirect interest in the Beneficial Owner through 128. 

Keb Hana Bank as Trustee of IGIS Global Private Placement Real Estate Fund No. 301 and as Trustee of IGIS 
Global Private Placement Real Estate Fund No. 434 (the “Senior Secured Lenders”) – the Debtors’ senior 
secured lenders.  

Knightsbridge Development Corporation (“KDC”) – Project Manager retained by the Receiver on October 23, 
2023. 

Mark Kilfoyle (“Mr. Kilfoyle”) – the Chief Financial Officer and Chief Operating Officer of MI. 

Mizrahi Commercial (The One) GP Inc. (“GP Inc.”) – The Beneficial Owner’s sole general partner, incorporated 
under the laws of Ontario. One of the Debtors. 

Mizrahi Commercial (The One) LP (the “Beneficial Owner”) – an Ontario-based limited partnership formed to 
undertake the development of the Project and the beneficial owner of One Bloor. One of the Debtors. 

Mizrahi Development Group (The One) Inc. (the “Nominee”) – a corporation incorporated under the laws of 
Ontario that is wholly owned by GP Inc. It is the registered owner of One Bloor as bare trustee on behalf of the 
Beneficial Owner. One of the Debtors. 

Mizrahi Inc. (“MI”) – a corporation incorporated under the laws of Ontario owned and controlled by Sam Mizrahi. 
The former developer and general contractor of the Project from 2014 until March 13, 2024.  

Rocky Coco (“Rocky”) – Together with Jenny Coco, has an 50% indirect interest in the Beneficial Owner through 
his indirect ownership of 128. 

Sam M Inc. (together with Sam, “Mizrahi”) – one of the limited partners of the Beneficial Owner. Holds 50% of 
the common shares of GP Inc., and has a 50% equity interest in the Project.  Owned, directly or indirectly, by 
Sam or members of his family. 

Sam Mizrahi (“Sam”) – the president, a previous director, and an indirect owner of the Debtors, and the president 
and ultimate owner of MI. He has a 50% indirect interest in the Beneficial Owner through his ownership of Sam 
M Inc. 
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SKYGRiD Construction Inc. (“SKYGRiD”) – replaced MI as the construction manager on the Project in March 
2024. 
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1. On October 18, 2023, Justice Osborne granted an Order (the “Appointment Order”) appointing a 

receiver and manager, Alvarez & Marsal Canada Inc. (the “Receiver”) over the assets, undertaking 

and property of the owners of an 85-storey condominium, hotel and retail tower located at the 

southwest corner of Yonge Street and Bloor Street West in Toronto, Ontario (the “Project”).   

2. Since 2014, Mizrahi Inc. (“MI”) has acted as the general contractor and developer of the Project.    

3. MI brings a motion seeking the following relief:  

a. An order setting aside the December 2023 payment letters and a declaration that they are 

void; and  

b. An order for payment of outstanding arrears owed to MI for construction services and 

labour, plus a 5% construction management fee for construction services and labour 

provided by MI to the Project as required by paragraph 17 of the Appointment Order. 

4. On this case conference, MI seeks to timetable a motion for relief against joinder so that its motion to 

set aside the December 2023 payment letters and for payment owed pursuant to paragraph 17 of the 

Appointment Order can proceed expeditiously and separate from the Receiver’s potential cross-motion 

for its unspecified relief for a set-off of the Project’s potential claims against MI.  

5. Relief against joinder is necessary to avoid unduly complicating MI’s simple motion with the 

unrelated, unspecified and unquantified “potential claims” identified by the Receiver.  The court has 

authority to grant relief against joinder in this proceeding pursuant to Rule 5.05, which provides the 

following:  

5.05 Relief Against Joinder 

Where it appears that the joinder of multiple claims or parties in the same proceeding may 

unduly complicate or delay the hearing or cause undue prejudice to a party, the court may, 

(a) order separate hearings; 

(b) require one or more of the claims to be asserted, if at all, in another proceeding; 

E515

E150



- 3 - 

(c) order that a party be compensated by costs for having to attend, or be relieved from attending, 

any part of a hearing in which the party has no interest; 

(d) stay the proceeding against a defendant or respondent, pending the hearing of the proceeding 

against another defendant or respondent, on condition that the party against whom the 

proceeding is stayed is bound by the findings made at the hearing against the other defendant or 

respondent; or 

(e) make such other order as is just. 

 

6. As shown below, MI brings a simple motion that largely concerns the interpretation of the 

Appointment Order on facts that should be undisputed. In response, the Receiver claims it is 

investigating “potential claims” that may give rise to a right to a set-off in an unknown amount and on 

unspecified legal grounds. These unspecified “potential claims” all concern issues that pre-date the 

Appointment Order and are unrelated to the Appointment Order, raising a significant issue of pre-post 

compensation, even if such claims could be established.  

7. MI therefore seeks to bring a motion for relief from joinder of MI’s motion and the potential cross-

motion of the Receiver on the basis that the Receiver’s motion will unduly complicate and delay MI’s 

motion, and unnecessarily prejudice MI.  

8. Below is a brief outline of the issues raised in MI’s motion that are contrasted with the unspecified 

claims of the Receiver in its contemplated cross-motion to establish MI’s entitlement to relief from 

joinder.  

MI seeks an Order to Set Aside the December 2023 Payment Letters  

9. With respect to the December 2023 payment letters, MI signed them without legal advice or notice of 

significant and substantial changes made by the Receiver. The December 2023 payment letters were 

signed while Mr. Sam Mizrahi was boarding an airplane for the holidays, the Receiver did not copy 

counsel for MI when sending Mr. Mizrahi the December 2023 payment letters, and the Receiver failed 

to identify the changes to the December 2023 payment letters from the form of payment letter used by 
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the parties in October and November 2023. The December 2023 payment letter should be replaced 

with the form of payment letter used in October and November 2023, or January and February 2024.  

10. MI does not seek any monetary relief for the setting aside of the December 2023 payment letters. 

Therefore, the claim for a set off is entirely unrelated to any of the “potential claims” identified by the 

Receiver.  

MI Brings a Motion to Enforce Paragraph 17 of the Appointment Order for the Payment of 

Outstanding Invoices for Construction Services and Labour 

11. MI’s motion for the payment of money owed under the Appointment Order requires little more than 

an interpretation of the Appointment Order, which compelled MI to continue to provide the Project 

with its construction services and labour. MI was obligated to provide these services to maintain the 

status quo of the Project and to ensure that construction of the Project continued during the 

receivership. The obligation of MI to continue to provide the Project with services and the Receiver’s 

obligation to pay for those services in accordance with the normal payment practices of the Project is 

set out in paragraph 17 of the Appointment Order, which provides:  

17. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors, or the Developer or contractual, statutory or regulatory mandates for the supply of goods 

and/or services to the Debtors, or the Developer and/or the Project, including without 

limitation, all computer software, communication and other data services, construction  

management services, project management services, permit and planning management 

services, accounting services, centralized banking services, payroll and benefit services, warranty 

services, sub-contracts, trade suppliers, equipment vendors and rental companies, insurance, 

transportation services, utility, customers, clearing, warehouse and logistics services or other 

services to the Debtors, or the Developer and/or the Project are hereby restrained until further 

Order of this Court from discontinuing, altering, interfering with or terminating the supply 

of such goods or services as maybe required by the Receiver, and that the Receiver shall be 

entitled to the continued use of the Debtors’ current telephone numbers, facsimile numbers, 

internet addresses and domain names, provided in each case that the normal prices or charges 

for all such goods or services received after the date of this Order are paid by the Receiver 

or the Developer, as determined by the Receiver, in accordance with normal payment 

practices of the Debtors or the Developer, as applicable, or,  with respect to the Debtors or the 

Developer, such other practices as may be agreed upon by the supplier or service provider and the 

Receiver, or as may be ordered by this Court. [Emphasis Added] 
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12. Paragraph 17 of the Appointment Order requires MI to continue to provide its construction services 

and labour to the Project and it requires the Receiver to continue to pay MI for these services in 

accordance with the normal payment practices of the Project. MI provided its services as required by 

paragraph 17 of the Appointment Order, but the Receiver refused to pay MI in accordance with the 

normal payment practices of the Project, essentially claiming those services were too expensive.  

13. MI specifically negotiated and consented to the Appointment Order with counsel for the Senior 

Lender, and the Receiver to ensure that while MI would be bound to continue to provide its 

construction services and labour to the Project, it would continue to get paid for those construction 

services and labour in keeping with the long standing and normal payment practices of the Project. At 

the time of the Appointment Order, each and every relevant stakeholder was well aware of the nature 

of MI’s compensation for construction services and labour and no concerns or complaints were raised. 

There is no dispute that MI was paid for its construction management services and labour in the 

amounts sought by MI in this motion for approximately 4 years. The Senior Lender, its Administrative 

Agent, the cost consultant, Altus, and the beneficial owners of the Project were all aware of these 

payments and reviewed and approved these payments.  

14. On February 26, 2024, the Receiver exercised its rights under paragraph 5 of the Appointment Order 

to disclaim MI’s contract.1 MI’s obligation to provide services to the Project under the Appointment 

Order ended on March 13, 2024. This was the proper procedure for the Receiver to take if it did not 

want to abide by paragraph 17 of the Appointment Order and pay MI for its constructions services and 

labour in accordance with the normal payment practices of the Project.  

15. MI’s claim to payment for outstanding amounts owed for construction services and labour will 

crystallize on the next payment period. Attached as Tab 1 is an updated estimate of the total amount 

that will be outstanding, subject to what the Receiver decides to pay. The total claim amount is 

 

1 First Report of the Receiver at p. 234. 
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estimated to be $5,460,338.08, plus interest owed under the CCDC2 contract, which will total  

$132,715.68 by the end of March 2024.  

16. The Receiver’s complaint that it does not know the full amount of MI’s claim to payment is 

disingenuous as only the Receiver knows what it will choose to pay for the final payment cycle. 

Assuming the Receiver follows its past practice of payments to MI, the final total claim amount will 

not significantly change at the end of the payment cycle. The only variables are (1) the receipt of 

invoices from subcontractors of MI, (2) knowing what the Receiver will actually pay, and (3) obtaining 

the final time sheets. This information will be known for certain by the end of April.  

17. In summary, MI’s claim for payment is based upon the court’s interpretation of the Appointment 

Order. The facts underlying MI’s claim for payment should be undisputed.  The historical practice of 

payments to MI is memorialized and was followed for four years prior to the Appointment Order. 

There is no dispute that the construction services and labour underlying MI’s claim for payment were 

provided to the Project following the Appointment Order. The dispute is simply the amount to be paid 

for those services under paragraph 17 of the Appointment Order.  

18. The factual background underlying MI’s claim for payment is set out in the affidavit of Mr. Mark 

Kilfoyle, sworn February 27, 2024 and those facts accord with the facts set out in the Receiver’s First 

Report and the Receiver’s acknowledgement in a November 26, 2023 email that MI’s calculation of 

what it claims it is owed is consistent with the “historical practice prior to the commencement of the 

Receivership”.2  

 

The Receiver’s Cross-Motion for Unspecified Claims Should Proceed on its Own Timetable  

19. In contrast to the straight forward nature of MI’s motion for payment, the Receiver seeks to bring a 

cross-motion for unspecified relief claiming it intends to seek a set-off of amounts unknown against 

 

2 Affidavit of Mark Kilfoyle, sworn February 27, 2024 at Exhibit P.  
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MI’s claim for payment. The Receiver has refused to confirm which of these “potential claims” it 

intends to advance. 

20. On March 8, 2024, counsel for MI wrote to counsel for the Receiver seeking confirmation of which 

of these potential claims will proceed. Counsel for the Receiver failed to answer the question in a 

response dated March 11, 2024, and refused to answer the question in an email exchange dated March 

7, 8, 11, and 12, 2024. Copies of these communications are attached as Tab 2.  

21. The Receiver’s Supplemental Report to the First Report claims that it may advance a “potential” claim 

for set-off against MI for (1) overpayment for the value of work provided (paragraph 3.17); (2) a 

“potential obligation” to refund commissions for agreements of purchase and sale that may be 

cancelled (paragraph 3.19(i) in the Supplemental Report); (3) outstanding arrears owing to Project 

suppliers (paragraph 3.19(ii) of the Supplemental Report); and (4) “potential liability relating to 

substantial payments advanced by CERIECO” paid to “unknown third parties” (paragraph 3.19(iii)).  

22. The Receiver seeks a very lengthy and extended timetable to bring its cross-motion in the hope that 

unspecified “potential claims” may result in a set-off on unspecified legal grounds in response to MI’s 

motion for the simple interpretation of the Appointment Order.  

23. There is little doubt that the Receiver’s cross-motion will unduly and unnecessarily complicate and 

delay MI’s motion.  

24. In addition, the Receiver’s potential claims are fraught with difficulty. The identified potential claims 

concerns pre-receivership work, not the interpretation of the Appointment Order, giving rise to a 

significant issue of pre-post compensation and the applicability of the law of set-off.  

25. There can be no claim for overpayment to MI since the Appointment Order (the facts establish the 

opposite). The potential claim for refund of commissions, which is scantly described in the Receiver’s 

reports, also concerns pre-receivership work by MI, is an uncrystallized and conditional claim (if a 

claim exists) and would solely concern MI’s entitlement to payment qua developer, not as general 

contractor.  
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26. The claim for outstanding arrears to Project suppliers has been addressed and settled to the knowledge 

of the Receiver. Attached at Tab 3 is an email exchange outlining MI’s agreement to pay these 

suppliers.  

27. Finally, the potential claim for amounts advanced by CERIECO makes no sense. CERIECO, a 

subordinate lender to the project, has sued the Project, its beneficial owners and other third parties, 

including the former law firm that represented the Project, Dentons, in a Superior Court of Justice 

action bearing court file number CV22-00681586-00CL (the “CERIECO Action”).   

28. The Receiver’s “potential claim” with respect to CERIECO payments is completely unspecified. The 

CERIECO Action, in part, concerns the payment of a break fee paid by CERIECO in an agreement 

reached between the Owners of the Project (Mr. Mizrahi and Ms. Coco) and CERIECO in exchange 

for a guarantee to the Coco parties. If this is the unspecified payment to third parties referred to by the 

Receiver, then any liability with respect to payments made by CERIECO are the subject of the 

CERIECO Action. The Project can have no valid claim to these payments, and, even if it did, those 

claims should be advanced within the CERIECO litigation, in which the Project is a party. The 

pleadings in the CERIECO Action can be accessed at this link. Pleadings in the CERIECO Action 

have just been exchanged.  

 

There is no Set-Off Claim Available for Pre-Post Compensation  

29. Even if the Receiver did bring its identified “potential claims” against MI, and it established liability 

for those claims, it will not be able to establish an equitable or common law set-off. MI will rely on 

the Supreme Court of Canada’s decision in Montreal (Ville) v Restructuration Deloitte Inc, 2021 SCC 

53, in which the Court refused a claim for set-off based between debts owed prior to a CCAA order 

and amounts owed to the debtor post-order. In that case, Chief Justice Wagner and Justice Côté for a 

majority of the Court noted the mischief that arises from allowing claims for pre-post compensation:  
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If a creditor could rely on compensation to refuse to pay for goods or services 

supplied by the debtor during the status quo period, the restructuring could be 

torpedoed. The debtor would have a disincentive to provide its creditors with goods 

and services because it would fear not being paid for them; it would then be 

deprived of the funds needed to continue operating3 

 

30. The same analysis will apply in this case in the context of a receivership where MI is obligated to 

provide services to the Project.  

31. The court’s determination of whether there can be a claim for pre-post compensation is an unnecessary 

and unduly complicating factor, which militates in favour of granting relief from joinder.   

32. Further complicating the issues raised by the Receiver’s potential claims as part of its cross-motion is 

that MI has a significant claim against the Project as developer for unpaid development fees. The 

Project has a total salable value of $1,158,277,266, and MI is owed $23,165,545.32 as a Residential 

Development Fee.  

33. MI also owns residential units in the Project. If the Receiver decides to cancel agreements of purchase 

and sale for the Project, which, the court should note, attracted a price of approximately $3,000 per 

square foot, then MI will be entitled to a return of $2,704,640, which was credited against MI’s 

entitlement to a Residential Development Fee against MI’s deposits on its residential units, pursuant 

to an agreement between the beneficial owners.  

34. In summary, MI brings a simple and straightforward motion concerning the interpretation of the 

Appointment Order. In response, the Receiver threatens a host of unspecified and unquantified 

“potential claims” in an effort to stretch the timetable for the return of MI’s motion and introducing 

significant complications and delay which are unnecessary, causing significant prejudice to MI, which 

is faced with the costs of shutting down its operations on the Project due to the disclaimer of its contract 

by the Receiver.  

 

3 Montreal (Ville) v Restructuration Deloitte Inc, 2021 SCC 53 at para 59.  
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35. MI’s motion raises significant issues for the conduct of receiverships in Canada and should be 

addressed expeditiously. If a receiver is entitled to decide not to pay a supplier of services, despite 

clear language in the receivership order requiring payment for the supply of those services, then 

suppliers will be left in the untenable position of being forced to work by court order with no 

corresponding requirement that they be paid. This is a dangerous precedent that will have significant 

impact upon the conduct of construction projects throughout Canada, especially now in an 

environment of high interest rates, low demand for real estate and a growing number of projects being 

placed into receivership. The Receiver’s conduct in this proceeding should give anyone currently 

providing services to the Project pause, as they too may be subject to non-payment contrary to the 

Appointment Order.  

36. The Receiver acknowledges that MI has not been paid what it would have been paid prior to the 

Appointment Order for the same services and labour. All of the other suppliers to the Project have 

been paid what the Project paid them prior to the court order. MI has been singled out by the Receiver 

not to be paid in accordance with the normal payment practices of the Project as ordered by paragraph 

17 of the Appointment Order.  

37. MI does not contest the Receiver’s right to bring its motion for its potential claims, but there is no 

reason to delay MI’s motion so the Receiver can consider whether it will pursue those claims. The 

Receiver is using the threat of a set-off for unspecified potential claims and its proposed extended 

timetable to obtain a tactical and unfair advantage.  

38. The Receiver complains it must review MI’s motion record in order to respond, but there is nothing 

in MI’s motion record that the Receiver does not already know. It made the decision not to pay MI’s 

invoices for construction services and labour. It acknowledged in a November 26, 2023 email that this 

decision was contrary to the Project’s historical practice. There is no need for expert evidence on the 

reasonableness of the fees charged by MI for its goods and services as claimed by the Receiver because 
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the Appointment Order clearly requires that MI be paid based on the normal payment practices of the 

Project, which are not in dispute.  

39. MI is entitled to seek to enforce paragraph 17 of the Appointment Order without further delay. As a

result, it seeks relief from joinder to the unspecified potential claims that the Receiver may decide to

bring. MI will cooperate with the Receiver for a timetable for its motion, but MI’s motion for payment

and to set aside the December 2023 payment letters should not be delayed any further.

40. MI proposes the following timetable:

Motion for relief against joinder:  March 26, 2024 subject to the court’s availability 

Responding Motion Record of the Receiver to MI’s motion: April 4, 2024 

Cross-examinations completed by: April 26, 2024  

Facta exchanged the week of: May 6, 2024 

Hearing the week of: May 13, 2024 subject to the court’s availability  

ALL OF WHICH IS RESPECTFULLY SUBMITTED March 15 2024 
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Item Total Cost 
BILLED

Total Cost 
PAID Difference Item Total Cost 

BILLED
Total Cost 

PAID Difference Invoice Total Cost 
BILLED

Total Cost 
PAID Difference Invoice Total Cost 

BILLED
Total Cost 

PAID Difference Invoice Total Cost 
BILLED

Total Cost 
PAID Difference Invoice Total Cost 

BILLED

Total Cost 
ESTIMATED 
TO BE PAID

Difference Invoice
Total Cost 

ESTIMATED 
TO BE BILLED

Total Cost 
ESTIMATED 
TO BE PAID

Difference Total 
Outstanding

CM Fee 
(September 
Invoice)

352,671.97 352,671.97 - - - - - - -
-

Equipment 
Cost

12,482.26 12,482.26 - Equipment 
Cost

12,482.26 12,482.26 - Equipment 
Cost

12,482.26 12,482.26 - Equipment 
Cost

13,806.22 13,806.22 - Equipment 
Cost

13,449.31 13,449.31 - Equipment 
Cost

7,654.66 7,654.66 - Equipment 
Cost

- - - -
Recoverable 
Cost

1,286,007.42 1,286,007.42 - Recoverable 
Cost

1,145,240.17 1,145,240.17 - Recoverable 
Cost

1,444,933.27 1,444,933.27 - Recoverable 
Cost

1,381,596.94 1,100,833.89 (280,763.05) Recoverable 
Cost

1,252,340.15 1,252,340.15 - Recoverable 
Cost

1,862,908.12 1,862,908.12 - Recoverable 
Cost

- - - (280,763.05)
Construction 
Staff Cost

751,646.30 439,795.34 (311,850.96) Construction 
Staff Cost

751,646.30 439,795.34 (311,850.96) Construction 
Staff Cost

751,646.30 439,795.34 (311,850.96) Construction 
Staff Cost

751,646.30 439,795.34 (311,850.96) Construction 
Staff Cost

751,208.59 439,357.63 (311,850.96) Construction 
Staff Cost

286,392.97 174,196.45 (112,196.52) Construction 
Staff Cost

- - - (1,671,451.32)
Crane 
Labour

139,234.50 105,171.36 (34,063.14) Crane 
Labour

96,846.33 65,865.59 (30,980.74) Crane 
Labour

138,768.26 97,969.31 (40,798.95) Crane 
Labour

64,603.08 67,370.61 2,767.53 Crane 
Labour

110,489.87 71,650.49 (38,839.38) Crane 
Labour

88,799.96 72,086.04 (16,713.92) Crane 
Labour

36,791.09 26,225.78 (10,565.31) (169,193.91)
Site Labour 1,382,907.60 668,286.80 (714,620.80) Site Labour 1,052,072.96 511,117.80 (540,955.16) Site Labour 1,371,167.43 664,246.60 (706,920.83) Site Labour 861,714.87 582,977.50 (278,737.37) Site Labour 1,210,340.21 501,542.89 (708,797.32) Site Labour 963,507.04 1,012,412.23 48,905.19 Site Labour 426,194.67 197,144.19 (229,050.48) (3,130,176.77)

- - - Expense 
Report

1,878.39 - (1,878.39) Expense 
Report

- 1,878.39 1,878.39 Expense 
Report

- Expense 
Report

- - - -
Livingston 
Billing

99,835.88 99,835.88 - - Livingston 15,435.65 15,435.65 - - -
CM Fee on 
Crane & Site 
Labour

- 18,479.25 18,479.25
CM Fee on 
Crane and 
Site Invoices

- 28,659.67 28,659.67
CM Fee on 
Crane and 
Site Invoices

- 54,224.91 54,224.91
CM Fee on 
Crane and 
Site Invoices

11,168.50 11,168.50
112,532.33

Marketing 113,000.00 - (113,000.00) Sept. Sales 
Gallery

45,576.66 27,345.99 (18,230.67) Sales Center 45,576.66 28,713.29 (16,863.37) Sales Center 45,576.66 - (45,576.66) Sales Center 45,576.66 - (45,576.66) Sales Center 45,576.66 - (45,576.66) Sales Center - - - (284,824.02)

- Oct. Sales 
Gallery

45,576.66 27,345.99 (18,230.67) - - - - - (18,230.67)

- Nov. Sales 
Gallery

45,576.66 27,345.99 (18,230.67) - - - - - (18,230.67)

Total 4,037,950.05 2,864,415.15 (1,173,534.90) Total 3,195,018.00 2,256,539.13 (938,478.87) Total GC Invoices3,764,574.18 2,688,140.07 (1,076,434.11) Total GC Invoices3,220,658.34 2,323,098.69 (897,559.65) Total GC Invoices3,383,404.79 2,308,878.53 (1,074,526.26) Total GC Invoices3,270,275.06 3,198,918.06 (71,357.00) Total GC Invoices462,985.75 234,538.47 (228,447.29) (5,460,338.08)
Current Interest - if Paid March 31 (132,715.68)
Total Outstanding (5,593,053.76)

Additional Interest if Paid: Per Diem
April 30, 2024 47,455.52          1,581.85      
May 31, 2024 53,112.07          
June 30, 2024 52,002.66          

APRIL BILLINGOCTOBER BILLING NOVEMBER BILLING DECEMBER BILLING JANUARY BILLING FEBRUARY BILLING MARCH BILLING
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David Trafford

From: Dunn, Mark <mdunn@goodmans.ca>
Sent: Tuesday, March 12, 2024 8:15 PM
To: David Trafford; Jerome Morse
Cc: Weisz, Steven J; nperfetto@foglers.com; ebabin@babinbessnerspry.com; 

dbish@torys.com; dlevangie@foglers.com; bmonahan@babinbessnerspry.com; 
jdacks@osler.com; mdelellis@osler.com; Veronica Stasolla; O'Neill,Brendan; Armstrong, 
Christopher; Linde, Jennifer; Cohen, Kirby

Subject: RE: Mizrahi Inc.

Thank you for your e-mail.  We believe that our posiƟon is clear, and do not agree that MI has suffered, or will suffer, 
prejudice that would warrant an urgent schedule or bifurcaƟon.   
 
We should proceed to a case conference in order to set a schedule to deal with all of the issues, including whatever 
bifurcaƟon moƟon your client intends to bring.  The Receiver, of course, reserves all rights in respect of your client’s 
proposed moƟons.   
 
We would ask that all counsel advise whether they are available, and can be ready, for a case conference on March 18.   
 
Mark Dunn  
He/Him 
Goodmans LLP 
 
416.849.6895 (office) 647.294.3866 (mobile) 
mdunn@goodmans.ca 
 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON  M5H 2S7 
goodmans.ca 

 

From: David Trafford <DTrafford@morseshannon.com>  
Sent: Tuesday, March 12, 2024 10:48 AM 
To: Dunn, Mark <mdunn@goodmans.ca>; Jerome Morse <jmorse@morseshannon.com> 
Cc: Weisz, Steven J <SWeisz@cozen.com>; nperfetto@foglers.com; ebabin@babinbessnerspry.com; dbish@torys.com; 
dlevangie@foglers.com; bmonahan@babinbessnerspry.com; jdacks@osler.com; mdelellis@osler.com; Veronica Stasolla 
<vstasolla@morseshannon.com>; O'Neill,Brendan <boneill@goodmans.ca>; Armstrong, Christopher 
<carmstrong@goodmans.ca>; Linde, Jennifer <jlinde@goodmans.ca> 
Subject: RE: Mizrahi Inc. 
 
Good morning,  

 
The purpose of item 1 of our March 8 leƩer was to understand whether our client’s prejudice by delay can be 
ameliorated by a commitment to fund the substanƟal interest and legal costs due to such delay. The receiver’s response 
does not commit to such an approach so my client is exposed to that prejudice to be taken into account. It is difficult to 
understand why the receiver does not esƟmate interest on $6M for the relevant period and the legal costs related to the 
set off claims the receiver may advance and agree to commit in principle to set aside such amounts.  

 
The purpose of item 3 of our leƩer was to ascertain what claims the receiver intends to advance and when the receiver 
commenced evaluaƟon of the claims, which informs a reasonable Ɵmetable to liƟgate the issues together. As noted, the 
receiver’s reports do not state that a claim will be brought, but rather indicate claims may or could be brought.  The 
receiver’s response to item 3 does not confirm whether any or all of the claims are proceeding. If there is no 
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commitment now to proceed with claims, there is no need for bifurcaƟon and the Ɵmetable would be for MI’s moƟon 
for payment. If the claims the receiver is commiƩed to proceeding with and when it commenced its evaluaƟon are 
idenƟfied then MI may assess what is reasonable for a Ɵmetable to liƟgate such claims.  

 
MI’s need for bifurcaƟon is reasonably evaluated with the benefit of the answers to items 1 and 3 posed in our March 8 
leƩer. Your lack of response yesterday puts MI in the posiƟon that without a bifurcaƟon moƟon it will be prejudiced. If a 
phone call today could result in the receiver answering items 1 and 3 posed in our leƩer of March 8, then we suggest a 
call this morning.  

 
If the receiver maintains its posiƟon conveyed yesterday, then a case conference before JusƟce Osborne is required. We 
are available March 18 for a zoom aƩendance. In item 2 of your response, you acknowledge our understanding of His 
Honour’s direcƟon to be fully briefed when the maƩer is next before him. Please provide your client’s posiƟon as to 
whether this case conference will be to address the scheduling of a bifurcaƟon moƟon or if you understand that the 
issue will be briefed and argued on the merits at that Ɵme.  

 
Yours truly,  
 
 
 
 
David Trafford 
Partner 
Direct Line: 
 

416-941-5850 
 

 

 

 
133 Richmond St. West, Suite 501, Toronto, Ontario M5H 2L3 
Tel: 416-863-1230   1-888-745-1230   Fax:416-863-1241 
www.morseshannon.com  

PLEASE NOTE OUR NEW ADDRESS ABOVE! 
 
 

From: Dunn, Mark <mdunn@goodmans.ca>  
Sent: Monday, March 11, 2024 4:21 PM 
To: Jerome Morse <jmorse@morseshannon.com> 
Cc: David Trafford <DTrafford@morseshannon.com>; Weisz, Steven J <SWeisz@cozen.com>; nperfetto@foglers.com; 
ebabin@babinbessnerspry.com; dbish@torys.com; dlevangie@foglers.com; bmonahan@babinbessnerspry.com; 
jdacks@osler.com; mdelellis@osler.com; Veronica Stasolla <vstasolla@morseshannon.com>; O'Neill,Brendan 
<boneill@goodmans.ca>; Armstrong, Christopher <carmstrong@goodmans.ca>; Linde, Jennifer <jlinde@goodmans.ca> 
Subject: RE: Mizrahi Inc. 
 
Jerome,  
  
The purpose of my March 7, 2024 e-mail was to discuss the possibility of a consent schedule that would allow all of the 
issues between the parƟes to be liƟgated together.  Please advise whether your client will engage in that discussion. 
  
To the extent that your client sƟll intends to seek an urgent schedule and have its moƟon determined before any of the 
other issues between the parƟes then we will need a case conference.  We understand that JusƟce Osborne is available 
for a one hour case conference on March 18 and 19, 2024 or a 30 minute case conference on March 25, 2024. 
  
You have asked for a response to the numbered paragraphs in your leƩer, and so the Receiver responds as follows: 
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1. We cannot respond to this request unƟl your client quanƟfies the full amount of its claim, and whatever 
addiƟonal amount it says should be reserved; 

2. Acknowledged; 
3. The Receiver’s posiƟon is set out in its First Report and First Supplemental Report.  The Receiver reserves its 

right to advance any claim that it uncovers in the course of its invesƟgaƟon, but does not presently intend to 
advance any other set-off claims. 

  
Finally, in your oral submissions on March 8, 2024 ,you asserted that MI was enƟtled to further fees (over and above 
those claimed in the moƟon) and that those fees would exceed whatever amount it is found to owe the Debtors.  We 
are not aware of any claim to further fees by MI, and would appreciate it if you could advise what you were referring to. 
  
Regards, 
  
Mark  
  
  
Mark Dunn  
He/Him 
Goodmans LLP 
  
416.849.6895 (office) 647.294.3866 (mobile) 
mdunn@goodmans.ca 
  
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON  M5H 2S7 
goodmans.ca 
  

From: Veronica Stasolla <vstasolla@morseshannon.com>  
Sent: Friday, March 8, 2024 11:46 AM 
To: O'Neill,Brendan <boneill@goodmans.ca>; Armstrong, Christopher <carmstrong@goodmans.ca>; Dunn, Mark 
<mdunn@goodmans.ca>; Linde, Jennifer <jlinde@goodmans.ca> 
Cc: Jerome Morse <jmorse@morseshannon.com>; David Trafford <DTrafford@morseshannon.com>; Weisz, Steven J 
<SWeisz@cozen.com>; nperfetto@foglers.com; ebabin@babinbessnerspry.com; dbish@torys.com; 
dlevangie@foglers.com; bmonahan@babinbessnerspry.com; jdacks@osler.com; mdelellis@osler.com 
Subject: Mizrahi Inc. 
  
Good morning,  
  
Please see the aƩached correspondence from Jerome Morse.  
  
Regards, 
 
Veronica Stasolla 
Legal Assistant 
Direct Line: 
 

416-941-5889 
 

 

 

 
133 Richmond St. West, Suite 501, Toronto, Ontario M5H 2L3 
Tel: 416-863-1230   1-888-745-1230   Fax:416-863-1241 
www.morseshannon.com  

PLEASE NOTE OUR NEW ADDRESS ABOVE! 
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***** Attention *****  
 
This communication is intended solely for the named addressee(s) and may contain information that is privileged, confidential, protected or otherwise exempt from disclosure. No 
waiver of confidence, privilege, protection or otherwise is made. If you are not the intended recipient of this communication, or wish to unsubscribe, please advise us immediately 
at privacyofficer@goodmans.ca and delete this email without reading, copying or forwarding it to anyone. Goodmans LLP, 333 Bay Street, Suite 3400, Toronto, ON, M5H 2S7, 
www.goodmans.ca You may unsubscribe to certain communications by clicking here.  
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133 Richmond St. West, Suite 501, Toronto, Ontario M5H 2L3 
Tel: 416-863-1230   1-888-745-1230   Fax: 416-863-1241 www.morseshannon.com 

 

Jerome R. Morse 
Certified by the Law Society of Upper Canada  

as a Specialist in Civil Litigation  
Direct Line: 416-941-5867 

jmorse@morseshannon.com 
March 8, 2024 
 
Delivered Via Email boneill@goodmans.ca, carmstrong@goodmans.ca, 
mdunn@goodmans.ca, jlinde@goodmans.ca 
 
Brendan O’Neill 
Christopher Armstrong 
Mark Dunn 
Jennifer Linde 
Goodmans LLP 
333 Bay Street, Suite 3400 
Toronto     ON    M5H 2S7 
 
Dear Counsel: 
 
Re: Mizrahi Inc.  

Our File No.  50960 
 
I respond to your three points using your numbering: 

1.  Acknowledged, but be advised if the schedule proposed by the Receiver is 
accepted by Osborne J., MI will seek as a term an increase in the amount set aside to 
cover off substantial legal costs to litigate the cross claims and interest specified in 6.2 of 
the CCDC contract from the date of non-payment to the estimated date of payment that 
would be approximately April 2024 to account for time under reserve and any appeal by 
the Receiver, unless the Receiver undertakes not to appeal then the estimated payment 
date would be October 2024; 

2.  Acknowledged, but Osborne J. was apprised that, as part of the timetable, MI 
would seek to add the step of bifurcation, and His Honour acknowledged MI had the right 
to do so and, if so, his expectation was he would be fully briefed by the parties; 

3.  In the Receiver’s supplemental report at paragraphs 3.3 and 3.17 (overpayment 
for value of work), 3.19(i) (commissions refund also addressed in 12.5 of Receiver’s first 
report), 3.19(ii) (outstanding arrears owing to project suppliers), 3.19(iii) (CERIECO 
advances paid to third parties), potential claims are identified. Please confirm which 
claims will proceed, when the Receiver commenced evaluation of the claims, whether 
there are any other claims to be advanced, and when the Receiver commenced 
evaluation of such other claims. 
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Page 2 

If the Receiver commits to respond to items 1 and 3 above by Monday next at 5 pm, it will 
inform MI’s decision on the path forward. 

If the Receiver will not respond as requested then please advise immediately so there is 
no delay as to MI’s proposed path forward which will no doubt include a request to be 
heard on bifurcation. 

 

Yours very truly,  

J.R. Morse 

Jerome R. Morse 
DT 
 
 CC:  

David Trafford - dtrafford@morseshannon.com 
Steven Weisz - SWeisx@cozen.com 
Nina Perfetto - nperfetto@foglers.com 
Edward Babin - ebabin@babinbessnerspry.com 
David Bish - dbish@torys.com 
David Levangie - dlevangie@foglers.com 
Brendan Monahan - bmonahan@babinbessnerspry.com 
Jeremy Dacks - JDacks@osler.com 
Michael De Lellis - MDeLellis@osler.com 
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David Trafford

From: Dunn, Mark <mdunn@goodmans.ca>
Sent: Thursday, March 7, 2024 7:19 PM
To: Jerome Morse
Cc: Perfetto, Nina; Weisz, Steven J; Edward Babin; David Trafford; Bish, David; Levangie, 

David W.; Brendan Monahan; Armstrong, Christopher; Linde, Jennifer; O'Neill,Brendan
Subject: The One - Scheduling Issues

Jerome,  
  
I am writing further to our attendance in Court this morning.  There were three developments that should, in our view, 
help the parties resolve the scheduling dispute: 

  
1. The Receiver agreed to reserve an amount sufficient to cover your client’s claim, up to $6 million; 
2. Justice Osborne indicated that the claims advanced by your client would likely need to be heard together with 

the other issues between the parties; and, 
3. Justice Osborne urged the parties several times to explore the possibility of a consent schedule. 

  
Please advise whether you are prepared to agree to a schedule that will provide the Receiver with appropriate time to 
file its cross-motion and for the Receiver and other stakeholders appropriate time to file responding evidence on the 
issues that we have previously identified and we can set up a call to explore the possibility of a reasonable schedule. 
  
If your client maintains its position, please let us know so that we can coordinate the scheduling of a case conference. 
  
Regards, 
  
Mark  
  
  
  
Mark Dunn  
He/Him 
Goodmans LLP 
  
416.849.6895 (office) 647.294.3866 (mobile) 
mdunn@goodmans.ca 
  
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON  M5H 2S7 
goodmans.ca 
  

 
 
***** Attention *****  
 
This communication is intended solely for the named addressee(s) and may contain information that is privileged, confidential, protected or otherwise exempt from disclosure. 
No waiver of confidence, privilege, protection or otherwise is made. If you are not the intended recipient of this communication, or wish to unsubscribe, please advise us 
immediately at privacyofficer@goodmans.ca and delete this email without reading, copying or forwarding it to anyone. Goodmans LLP, 333 Bay Street, Suite 3400, Toronto, ON, 
M5H 2S7, www.goodmans.ca You may unsubscribe to certain communications by clicking here.  

E532

E167



1

David Trafford

Subject: FW: 1BW - Outstanding Invoices

From: "Nevsky, Joshua" <jnevsky@alvarezandmarsal.com> 
Date: March 11, 2024 at 3:15:14 PM EDT 
To: Remy Del Bel <remy@mizrahidevelopments.ca> 
Cc: "Sterling, Andrew" <asterling@alvarezandmarsal.com>, Sam Mizrahi 
<sam@mizrahidevelopments.ca>, Mark Kilfoyle <Mark@mizrahidevelopments.ca>, 
"Ferguson, Stephen" <sferguson@alvarezandmarsal.com> 
Subject: 1BW - Outstanding Invoices 

  
Thank you Remy  
  
  
  
Josh Nevsky 
Alvarez & Marsal 
D:  416.847.5161 
M:  416.710.0910 
  
From: Remy Del Bel <remy@mizrahidevelopments.ca>  
Sent: Monday, March 11, 2024 3:02 PM 
To: Nevsky, Joshua <jnevsky@alvarezandmarsal.com> 
Cc: Sterling, Andrew <asterling@alvarezandmarsal.com>; Sam Mizrahi <sam@mizrahidevelopments.ca>; 
Mark Kilfoyle <mark@mizrahidevelopments.ca>; Ferguson, Stephen 
<sferguson@alvarezandmarsal.com> 
Subject: Re: 1BW - Outstanding Invoices 
  
   ᤤᤥᤦ [EXTERNAL EMAIL]: Use Caution  

  

HI Josh,  
  
The actual payment dates are the following for Morrow and ASG they are March 30, April, 
30, May 30. With the amounts for each of their account spread over these months.  
 
 
Best regards,  
Remy  

Remy Del Bel   
Vice President 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4  
T. 416.922.4200 ext.4260   
C. 416.951.6225   
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F. 1.866.300.0219   
E. Remy@MizrahiDevelopments.ca 

www.MizrahiDevelopments.ca  

  
  
 
 
 

On Mar 11, 2024, at 12:03 PM, Nevsky, Joshua 
<jnevsky@alvarezandmarsal.com> wrote: 
  
Thank you Remy.   
  
Can you please provide a copy of the arrangements you are referring to below, I 
don’t believe we have seen these forms of settlement agreements or payment 
plans.  Alternatively, can you please specify the actual payment dates and amount 
for each of the payments?   
  
Happy to discuss further if helpful. 
  
Regards, 
Josh  
  
  
  
Josh Nevsky 
Alvarez & Marsal 
D:  416.847.5161 
M:  416.710.0910 
  
From: Remy Del Bel <remy@mizrahidevelopments.ca>  
Sent: Monday, March 11, 2024 11:36 AM 
To: Nevsky, Joshua <jnevsky@alvarezandmarsal.com> 
Cc: Sterling, Andrew <asterling@alvarezandmarsal.com>; Sam Mizrahi 
<sam@mizrahidevelopments.ca>; Mark Kilfoyle <mark@mizrahidevelopments.ca>; 
Ferguson, Stephen <sferguson@alvarezandmarsal.com> 
Subject: Re: 1BW - Outstanding Invoices 
  

   ᤤᤥᤦ [EXTERNAL EMAIL]: Use Caution 

  

Hi Josh,  
  
As per your email below on March 6th the variance owed to Morrow by 
Mizrahi Inc. for the $580,464.74 is being made to Morrow as per our 
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arrangement with Morrow over 3 monthly payments one of being March 30, 
2024.  
  
The amount owed to ASG we have already an arrangement with ASG to make 
payments with them as agreed with ASG over 3 monthly payments.  
  
Best regards,  
Remy  
 
 
 
 

 

Remy Del Bel   
Vice President 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4  
T. 416.922.4200 ext.4260   
C. 416.951.6225   
F. 1.866.300.0219   
E.Remy@MizrahiDevelopments.ca    
www.MizrahiDevelopments.ca  

  
 
CONFIDENTIALITY NOTICE: All information contained herein is 
for the exclusive confidential use of the intended recipient. If 
you are not the intended recipient, please do not read, 
distribute or take action in reliance upon this message. If you 
have received this message in error, please notify the sender 
immediately and promptly delete this message and all its 
attachments from your computer system. 
  
 
 
 
 

On Mar 11, 2024, at 9:34 AM, Nevsky, Joshua 
<jnevsky@alvarezandmarsal.com> wrote: 

 
Hi all,  
  
Following up on the below. Can we please receive a schedule from 
MI on the timing of the catch-up payments to be made to Morrow 
and ASG. 
  
Thank you, 
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Josh  
  
  
Josh Nevsky 
Alvarez & Marsal 
D:  416.847.5161 
M:  416.710.0910 
  
From: Nevsky, Joshua  
Sent: Wednesday, March 06, 2024 11:23 AM 
To: Remy Del Bel <remy@mizrahidevelopments.ca>; Sterling, Andrew 
<asterling@alvarezandmarsal.com> 
Cc: Sam Mizrahi <sam@mizrahidevelopments.ca>; Mark Kilfoyle 
<mark@mizrahidevelopments.ca>; Ferguson, Stephen 
<sferguson@alvarezandmarsal.com> 
Subject: RE: 1BW - Outstanding Invoices 
  
Hi Remy, 
  
Appreciate you making those payments noted below, thank you.  
  
Regarding Morrow, I don’t believe we have received the noted MI 
payment schedule.  Based on the schedule Andrew provided on 
Monday, we understand that Morrow is owed $580,464.74.  We have 
seen communications that set out a scheduled payment of 
$249,595.84 to be made by MI on or before March 30, 2024. Can you 
please advise on what the variance of $330,868.90 relates to, and 
when that amount will be paid by MI? 
  
Thank you, 
Josh  
  
  
  
Josh Nevsky 
Alvarez & Marsal 
D:  416.847.5161 
M:  416.710.0910 
  
From: Remy Del Bel <remy@mizrahidevelopments.ca>  
Sent: Tuesday, March 05, 2024 4:35 PM 
To: Sterling, Andrew <asterling@alvarezandmarsal.com> 
Cc: Sam Mizrahi <sam@mizrahidevelopments.ca>; Mark Kilfoyle 
<mark@mizrahidevelopments.ca>; Nevsky, Joshua 
<jnevsky@alvarezandmarsal.com>; Ferguson, Stephen 
<sferguson@alvarezandmarsal.com> 
Subject: Re: 1BW - Outstanding Invoices 
  
   ᤤᤥᤦ [EXTERNAL EMAIL]: Use Caution 

  

Andrew,  
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Per your attached schedule, responses per vendor: 
  
Morrow - Payment schedule previously shared. 
  
Stephenson’s - EFT Payment send today, copy attached 
  
My Construction - Cheque cut today, copy attached 
  
ASG - We acknowledge and commit to making this payment 
  
Haimul - Wire Payment sent today, copy attached. 
  
  
 
Best Regards, 
  
Remy 
  

 

Remy Del Bel   
Vice President 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4  
T. 416.922.4200 ext.4260   
C. 416.951.6225   
F. 1.866.300.0219   
E. Remy@MizrahiDevelopments.ca 

www.MizrahiDevelopments.ca  

  
  
  
  

  

On Mar 4, 2024, at 6:23 PM, Sterling, Andrew 
<asterling@alvarezandmarsal.com> wrote: 
  
Dear Sam, Mark, and Remy, 
Please see attached for a list of funded invoices which 
appear to be outstanding based on statements received 
from certain vendors. Please let us know how you 
intend to address these. We reserve the right to 
supplement this listing to the extent additional 
information becomes available to us. 
Thanks, 
  
Andrew Sterling, CFA 
Senior Associate 
Alvarez & Marsal Canada 
200 Bay Street, Suite 3501 
Toronto, ON M5J 2J1 

Direct:  +1 416 847 5152 
Mobile: +1 647 994 7646 
AlvarezandMarsal.com 
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<image001.jpg> 
  

  
 
This communication may contain information that is 
PRIVILEGED and CONFIDENTIAL. If you are not the intended 
recipient(s), you are hereby notified that any dissemination of 
this communication is strictly prohibited. When addressed to 
our clients, any advice contained in this communication and 
any attachments are subject to the terms and conditions 
expressed in the appropriate client engagement agreement 
and no other party may rely on the information or advice 
contained herein for any purpose. If you have received this 
communication in error, please erase all copies of the 
message and its attachments and notify us immediately. Email 
messages may be monitored for reasons of security, to protect 
our business, and to ensure compliance with legal and 
regulatory obligations and our internal policies. Emails are not 
a secure method of communication, can be intercepted and 

cannot be guaranteed to be error free. <1BW - DRAFT - 
Outstanding Funded Invoices.xlsx> 
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Court File No.: CV-23-00707839-00CL 
 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
B E T W E E N: 
 
 

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMEN REAL 

ESTATE FUND NO. 434 
Applicant 

 
- and - 

 
 

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT 
GROUP (THE ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP 

INC. 
Respondents 

 
 

AIDE MEMOIRE OF THE RECEIVER,  
ALVAREZ & MARSAL CANADA INC.  

 
(RE: Case Conference to be held before Justice Osborne 

on March 18, 2024)
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1. Introduction and overview. This is the aide memoire of Alvarez & Marsal Canada Inc. 

in its capacity as receiver and manager (in such capacities, the “Receiver”), without security, of 

all of the assets, undertakings and properties of Mizrahi Commercial (The One) LP, Mizrahi 

Development Group (The One) Inc., and Mizrahi Commercial (The One) GP Inc. (collectively, 

the “Debtors”) pursuant to the Order (Appointing Receiver) of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) dated October 18, 2023 (the “Receivership Order”). 

2. Mizrahi Inc. (“MI”) claims that the Debtors owe it a substantial, but unquantified, amount. 

The Debtors may have substantial claims against MI. The Receiver (supported by all of the other 

stakeholders that have taken a position) seeks to have all of these claims resolved together on a 

reasonable schedule that contemplates a hearing in September 2024. MI asks to have its claims 

heard and decided before any claims can be advanced against it, and before evidence that is 

relevant to those claims can be gathered and put before the Court.   

3. The Receiver respectfully submits that MI’s position – and the urgent schedule that it seeks 

to impose – should be rejected. MI and the Debtors should proceed with an orderly adjudication 

of all of the issues in dispute. 

4. Procedural History. On February 26, 2024, MI commenced a motion (the “MI Motion”) 

seeking payment of an unspecified sum that is said to exceed $6 million.  It sought to set an urgent 

schedule for that motion at the hearing of the Receiver’s unrelated motion on March 7, 2024. By 

Endorsement dated March 7, 2024, Justice Osborne determined that the motion ought to be 

scheduled at a case conference because the issues were “not ripe for determination or even 

scheduling today”.1 The Receiver tried to discuss a consent schedule with MI, but MI refused to 

engage in those discussions unless the Receiver agreed to reserve an unspecified amount for 

                                                 
1 Endorsement of Justice Osborne dated March 7, 2024, para. 51, Tab A. 
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interest and costs, and made a final determination about what claims it would advance against MI 

before its investigation was complete. 

5. The Receiver’s position on the MI Motion was set out in section 3 of the Supplemental 

Report to the First Report of the Receiver dated March 6, 2024 (the “Supplemental Report”). In 

summary, the Receiver requires further time to assess what (if any) amount MI may be owed under 

the contracts that it entered into, and it is investigating substantial claims that the Debtors may 

have against MI. Once its investigation is complete, the Receiver intends to bring a cross-motion 

based on its findings (the “Cross-Motion”). 

6. The Receiver has proposed a reasonable schedule. MI has not. The Receiver is prepared 

to agree to an expedited schedule for the MI Motion that contemplates a hearing of the MI Motion 

and the Cross-Motion in September 2024. The Receiver’s proposed schedule is attached as 

Appendix “A”.  

7. MI’s proposed schedule contemplates a hearing on May 6, 2024. It also resists having the 

MI Motion and the Cross-Motion being heard concurrently. MI’s proposal contravenes the well-

established principle that cases involving the same parties and the same or similar facts should be 

adjudicated together.2 It would deprive the Receiver (and other affected stakeholders) of a fair 

opportunity to respond to MI’s claims and assert defences that may be available, including the 

substantial potential set-off claims summarized in the Supplemental Report. 

8. A reasonable schedule will not prejudice MI. MI has not shown that it will suffer any 

legally relevant prejudice if a reasonable schedule is imposed. MI’s desire for prompt adjudication 

should not – and does not – outweigh the other parties’ entitlement to procedural fairness. 

                                                 
2 Raza Kayani LLP v. Toronto-Dominion Bank, 2014 ONCA 862, para. 2; Healey-Page-Chaffons Co. v. Bailey, 
1913 CarswellOnt 501 (H.C.J.), para. 3. 
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9. MI’s prejudice argument rests on speculation that if the motion is delayed then funds may 

not be available to pay its claim. There is no evidentiary foundation for, or legally cognizable 

theory supporting, this position. Despite this, and in order to allay MI’s hypothetical concerns 

about prejudice, the Receiver already agreed to reserve $6 million to pay any amount it is ordered 

to pay to MI. The Receiver notes that MI has not reserved or provided security for any amounts 

that MI may be ordered to pay to the receivership estate. 

10. MI’s prejudice argument is, in any event, unfounded and premature. It assumes that the 

Receiver will enter into a transaction that will leave nothing available to pay MI. But any sale 

transaction will require Court approval and MI will have a full and fair opportunity to address any 

actual prejudice it faces at that stage. MI’s fears about what might happen in the future do not 

justify the schedule that it seeks. 

11. The dispute between MI and the Debtors is more complex than MI claims. MI claims 

that its motion is simply a matter of interpreting the Receivership Order. This is not correct. The 

Receivership Order does not require payment of any amount to MI that is not otherwise owing. 

12. MI’s position rests on its incorrect interpretation of section 17 of the Receivership Order. 

It argues, in essence, that the Receivership Order requires that the Receiver continue the payment 

practices implemented when Sam Mizrahi controlled both MI and the Debtors (the “MI Payment 

Practices”). The Receivership Order does not mandate that, and the Receiver never continued the 

MI Payment Practices during the receivership because there was no basis to do so, in the relevant 

contracts or otherwise. Instead, the Receiver paid a lesser amount each month that it considered 

reasonable, and MI continued performing under the contracts.  

13. The Receivership Order does not elevate the Mizrahi Payment Practices into a Court-

ordered mandate. Section 17 of the Receivership Order – titled “Continuation of Services” – 
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prohibits any person who has a written or oral agreement with the Debtors from discontinuing 

services provided that they are paid, as determined by the Receiver, in one of three ways: using 

historical payment practices; a new agreement between the contractor and the Receiver (which 

was pursued between the Receiver and MI, but ultimately, not achieved); or an Order of the Court.3 

In this case, MI never discontinued its services. The Receiver never invoked section 17 of the 

Receivership Order to keep MI working. MI attempts to turn paragraph 17 on its head and use it 

as a sword to compel payment of amounts the Receiver never agreed to and does not believe are 

supported by any contract between the parties. MI must prove that it is legally entitled to the 

amounts that it claims. Assessing that entitlement requires a complete evidentiary record. A 

complete evidentiary record requires a reasonable schedule. 

                                                 
3 Order (Appointing Receiver) of Justice Osborne dated October 18, 2023, section 17, Tab B. 
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Appendix “A” 

Proposed Schedule of the Receiver  

 

1. Receiver’s responding material and cross-motion by May 31, 2024; 

2. MI reply and response to cross-motion by June 28, 2024; 

3. Cross-examinations on affidavits, and written questions posed to Receiver, by July 30, 

2024; 

4. Receiver to respond to written questions by August 16, 2024; 

5. Factums to be exchanged, based on hearing date; and 

6. Hearing in September 2024. 
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SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

ENDORSEMENT 
 

COURT FILE NO.: CV-23-00707839-00CL DATE: March 7, 2024 
 

 

TITLE OF PROCEEDING: KEB HANA BANK as Trustee v. MIZRAHI COMMERCIAL (THE 
ONE) LP et al. 

BEFORE JUSTICE: Osborne   

 

PARTICIPANT INFORMATION 
 

For Applicant: 

Name of Person Appearing Name of Party Contact Info 
Brendan O’Neill 
Christopher Armstrong 
Mark Dunn 
Jennifer Linde 

The Receiver boneill@goodmans.ca 
carmstrong@goodmans.ca  
mdunn@goodmans.ca  
 jlinde@goodmans.ca  

   
 

For Respondents: 

Name of Person 
Appearing 

Name of Party Contact Info 

Jeremy Dacks and 
Michael De Lellis  

KEB Hana Bank as trustee of IGIS Global 
Private Placement Real Estate Funds Nos. 
301 and 434 

mdelellis@osler.com 
jdacks@osler.com   

   
Jerome Morse and 
Steven Weisz 

Mizrahi Inc., Sam M Inc., and Sam 
Mizrahi 

jmorse@morseshannon.com   
sweisz@cozen.com  

David Bish, Nina 
Perfetto and David 
Levangie 

Coco International Inc. and 12823543 
Canada Ltd. 

dbish@torys.com  
nperfetto@foglers.com  
dlevangie@foglers.com  

Edward Babin and 
Brendan Monahan 

CERIECO Canada Corp. bmonahan@babinbessnerspry.com 
ebabin@babinbessnerspry.com   

Adam Slavens Tarion Warranty Corp. aslavens@torys.com  

NO. ON LIST:  
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Harvey Chaiton Aviva Insurance Company of Canada harvey@chaitons.com  
 

For Other Parties: 

Name of Person Appearing Name of Party Contact Info 
   
Stephen Ferguson, Josh Nevsky 
and Melanie MacKenzie 

The Receiver sferguson@alvarezandmarsal.com  
jnevsky@alvarezandmarsal.com  
mmackenzie@alvarezandmarsal.com  

 

 

 

ENDORSEMENT OF JUSTICE OSBORNE: 

1. The Receiver brings this motion for various relief sought to be granted in two orders: a Lien Regularization 
Order and a Construction Continuance Order as set out in the motion record, all in respect of the project, 
which is an 85 story condominium, hotel and retail tower located at the southwest corner of Yonge Street 
and Bloor Street West, Toronto currently under construction and known and marketed as “The One” (“the  
Project”). 

2. At the conclusion of the hearing of this motion yesterday, I granted the motion subject to certain revisions 
to the draft orders submitted (a number of which were resolved on the consent of the parties), with reasons 
to follow. These are those reasons. 

3. The Construction Continuance Order would: 

a. approve the engagement by the Receiver of SKYGRiD Construction Inc. (“SKYGRiD”) as 
construction manager of the Project on the terms set out in the SKYGRiD Engagement Letter dated 
February 26, 2024; 

b. extend the scope of the stay of proceedings already granted to SKYGRiD from the Effective Date 
of March 13, 2024 until further order of this Court and related relief; 

c. declare that Mizrahi Inc. in its capacity as the Former Developer shall have no liability in respect 
of the supply of services or materials to the Project on or after the Effective Date (a “Post-
Disclaimer Supply”); 

d. require that the former developer and any other Person shall permit the Receiver to access and take 
possession of the Project Materials; 

e. declare that the Receiver, in making payments directly or indirectly to suppliers, contractors, 
subcontractors and other creditors, is not affirming or assuming (and has not affirmed or assumed) 
any agreement for the supply of goods or services to the Debtors, the Former Developer and/or the 
Project, and shall have no personal liability for any payments or other obligations under any such 
agreement; and 

f. approve the First Report of the Receiver dated February 26, 2024 and the activities set out therein. 

4. The Lien Regularization Order would: 
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a. stay the rights of any person (a “Lien Claimant”) who supplied labour, materials and/or services 
to the Project to serve, register, preserve or perfect liens with respect to the Project pursuant to the 
Construction Act, R.S.O. 1990, c.C.30, as amended, except as permitted by the Lien Regularization 
Order; 

b. require that any person who wishes to assert a Lien Claim in respect of the project, whether in 
respect of materials and/or services supplied before, on or after the Filing Date, do so by delivering 
a Lien Notice to the Receiver within the timeframe prescribed by the provincial Lien legislation; 

c. grant a Lien Charge against the project in favour of any Lien Claimant asserting a lien equivalent 
to, and only to the extent of, any security granted in respect of a Lien Claim under the provincial 
Lien legislation, subject to the quantification and verification of such Lien Charge as provided for 
in the Lien Regularization Order; and 

d. provide that the priority of a Lien Charge will be equivalent to the priority granted under the 
provincial Lien legislation with respect to other Lien Charges, rank subordinate to the Receiver’s 
Charge and the Receiver’s Borrowings Charge, and be equivalent to such priority with respect to 
other creditors of the Debtors, as is accorded to Lien Claims under the provincial Lien legislation 
and any applicable federal laws. 

5. Defined terms in this Endorsement have the meaning given to them in the motion record of the Receiver, 
the First Report or my earlier Endorsement made in this proceeding, except as otherwise stated. 

6. The Receiver relies on the First Report and the Supplemental Report to the First Report dated March 6, 
2024. 

7. The motion materials were served on the Service List. For greater certainty, the Receiver has also served 
all known suppliers of goods or services to the Project, contractors, subcontractors and trades.  

8. The relief sought today is unopposed save and except for objections to, or clarifications sought in respect 
of, certain terms of the Construction Continuance Order by Mizrahi Inc., Sam M Inc., and Sam Mizrahi 
(collectively “the Mizrahi Parties”). Those issues, as well as a motion brought by the Mizrahi Parties, are 
discussed below.  

9. The relief sought by the Receiver today is strongly supported by the senior secured lenders, KEB Hana 
Bank as trustee of IGIS Global Private Placement Real Estate Funds Nos. 301 and 434 (collectively “the 
Lenders”) and by Coco International Inc. and 12823543 Canada Ltd. (collectively “the Coco Parties”). 

10. I granted the Receivership Order and appointed the Receiver in this proceeding on October 18, 2023.  

11. To permit and ensure that construction continued on the Project during these receivership proceedings, 
the Receivership Order authorized the Receiver as borrower, IGIS Asset Management Co. Ltd., as asset 
manager, and KEB Hana Bank as trustee of IGIS Global Private Placement Real Estate Fund No. 530 
(“the RFCA Lender”), to enter into a $315 million Receivership Funding Credit Agreement dated as of 
October 18, 2023 (“the RFCA”). The Lenders advise that as of today, already over $100 million has been 
advanced pursuant to the RFCA to keep construction going. 

12. When the Receiver was appointed, Mizrahi Inc. as the Former Developer was the developer and general 
contractor of the Project pursuant to the Construction Management Agreement and the GC Agreement. 
The Receivership Order permitted the Receiver to terminate or disclaim those agreements, which it has 
now done, with the consent of the RFCA Lender. 

13. The Receiver seeks approval, as noted above, for the engagement of SKYGRiD as the new construction 
manager. The engagement would proceed for an interim period at least until the completion of a sales and 
investment solicitation process (“SISP”), for which approval is expected to be sought in the near future. 
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14. The Receiver recognizes that transition of a project of this magnitude and complexity to a new construction 
manager midstream may, and notwithstanding that it is necessary and in the best interests of this Project, 
cause uncertainty for contractors and trade suppliers who have contractual arrangements with the Former 
Developer, and present an increased risk that construction liens could be registered against the Project. 
Those in turn could negatively impact upon the ability of the Receiver to obtain future financing advances 
under the RFCA which are necessary to ensure the ongoing construction of the Project. 

15. The overarching objective of the proposed Construction Continuance Order is to ensure that the transition 
of the Project to the new construction manager does not impact either the ongoing construction of the 
Project itself or prejudice the rights of any party. 

16. The overarching objective of the Lien Regularization Order is to establish a Court-supervised process to 
ensure that Lien Claims, if any, are addressed in an orderly and fair manner that does not risk a negative 
impact on the ability of the Receiver to access ongoing funding necessary for the continued construction 
of the project, while ensuring that the rights of any Lien Claimant are similarly not negatively impacted.  

17. Those claimants will continue to enjoy the same substantive rights as are available to them under the 
provincial lien legislation and related regime. The proposed Lien Regularization Order is intended to 
achieve this while maximizing efficiency and removing the need (and associated costs and expenses) of 
having to bring a motion to lift the stay for any Lien Claimant individually, which Lien would then have 
to be preserved and perfected and ultimately vacated by posting security. 

18. Accordingly, the issues on this motion are whether the court has the jurisdiction to grant the orders sought, 
and if so, whether the orders should be granted in this particular case. 

19. For the reasons set out below, I am satisfied that both proposed orders should be granted. 

Construction Continuance Order 

20. I am satisfied that the engagement of SKYGRiD by the Receiver should be approved. The Receivership 
Order made earlier at paragraph 4(e) gives the Receiver the authority to retain a construction manager. 
The statutory basis for court approval is found in section 243(1)(c) of the Bankruptcy and Insolvency Act, 
R.S.C. 1985, c.B-3, as amended (“the BIA”). 

21. Given the fundamental importance of the role to be performed by SKYGRiD if this receivership is to be 
successful, however, the Receiver seeks specific authority to retain SKYGRiD on the terms set out in the 
SKYGRiD Engagement Letter which is attached to the First Report. 

22. The circumstances leading to the negotiation and execution of the SKYGRiD Engagement Letter are fully 
set out in the First Report. The Receiver solicited proposals on a confidential basis from two construction 
managers to manage the Project, including for an interim period until the completion of the SISP. 

23. SKYGRiD was selected as the successful candidate. I observe that it was willing to accept an engagement 
for only an interim period up and until the completion of the SISP with the understanding that the ultimate 
owner of the Project could decide whether or not to continue its retention.  

24. The Receiver is satisfied that its fees are competitive with prevailing market rates and are lower than the 
fees that the Former Developer asserts are payable to it in respect of project management. Finally, the 
RFCA Lender consented to the retention of SKYGRiD (as is required according to the terms of the RFCA). 

25. The engagement of SKYGRiD on the terms set out in the SKYGRiD Engagement Letter is approved. The 
Receiver is authorized to enter into the SKYGRiD Construction Agreement. 

26. It follows that SKYGRiD should benefit from the limited stay of proceedings already granted in this matter 
(particularly as set out in paragraphs 14 and 15 of the Receivership Order) to the extent that such 
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proceedings, rights and remedies affect the Project or the performance by SKYGRiD of its obligations in 
connection thereto. I observe that the same limited stay protection was similarly provided in the 
Receivership Order to the Former Developer. 

27. I am satisfied that this relief is what practicality demands, as well as what justice dictates, as contemplated 
by the Supreme Court of Canada when it concluded that the “very expansive wording” of section 243(1)(c) 
of the BIA gives this Court the jurisdiction to expand the scope of the stay in this matter where appropriate: 
Peace River Hydro Partners v. Petrowest Corp, 2022 SCC 41 at para 148, citing DGDP-BC Holdings Ltd. 
v. Third Eye Capital Corporation, 2021 ABCA 226 at para 20; Third Eye Capital Corporation v. Dianor 
Resources Inc., 2019 ONCA 508 at para 57; and Canada (Minister of Indian Affairs and Northern 
Development) v Curragh Inc, 1994 CanLII 7468, 114 D.L.R. (4th) 176 (Ont Ct J (GD)) at para 16. 

28. This Court and other Canadian courts have granted stay protection in favour of third parties where 
necessary and appropriate to facilitate restructuring efforts. In determining whether or not such relief is 
appropriate, the factors to be considered include whether extending the stay to the third party in question 
would help maintain stability and value during the restructuring proceedings: JTI-Macdonald Corp, Re, 
2019 ONSC 1625 at para 15; McEwan Enterprises Inc, 2021 ONSC 6453 at paras 42-43; and Laurentian 
University of Sudbury, 2021 ONSC 659 at para 40. 

29. The Construction Continuance Order is either supported or not opposed by any party present in court 
today, with the limited exception of the Mizrahi Parties. While they do not oppose the order generally or 
what it seeks to achieve, they raised objections with respect to certain particular terms of the proposed 
form of order, as discussed below. 

Lien Regularization Order  

30. The proposed Lien Regularization Order would establish a court-supervised, streamlined, claims process 
to be administered by the Receiver. It would stay the rights of Lien Claimants to register any lien against 
the Project, but substitute such rights with the ability to file a Lien Claim with the Receiver and benefit 
from a court-appointed Lien Charge, all consistent with rights established under the provincial lien 
legislation. 

31. I am satisfied that my jurisdiction to make such an order, where appropriate, flows from section 243(1)(c) 
of the BIA referred to above. 

32. The proposed Lien Regularization Order is, in effect, in the nature of a claims procedure order. Those 
orders are granted by Canadian courts in similar proceedings on a regular basis. It is critical that such 
orders be tailored to the particular circumstances of each individual case. The specific provisions that are 
appropriate in one proceeding may not be appropriate or necessary in another. The overarching objective 
is to establish a claims process that is efficient, flexible and fair. 

33. In similar circumstances where the registration of liens against a development project has risked causing 
delays and disruption to the progress of construction or imperiling restructuring efforts, this Court has 
exercised its jurisdiction to establish a claims process for lien claimants similar to that proposed here: See, 
for example, Comstock Canada Ltd., et al (7 August 2013), Ont. Sup. Ct. J [Commercial List] CV-13-
10181-00CL (Lien Regularization Order); FirstOnSite GP Inc., (21 April 2016), Ont. Sup. Ct. J 
[Commercial List] CV-16-11358-00CL(Amended and Restated Initial Order); Carillion Canada Inc., et 
al (14 March 2018), Ont. Sup. Ct. J [Commercial List] CV-18-590812-00CL (Lien Regularization Order, 
and subsequent Amended Lien Regularization Order dated May 23, 2019). 

34. I am satisfied that such circumstances exist here. The proposed terms of the Lien Regularization Order 
recognize the rights of Lien Claimants while ensuring the Receiver’s continuing access to financing 
available under the RFCA through the following proposed process, the particulars of which are set out in 
the motion materials and the First Report: 
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a. the rights of Lien Claimants to serve, register, preserve or perfect liens pursuant to the provincial 
lien legislation will be stayed, and Lien Claimants wishing to assert lien rights against the Project 
will be required to comply with the process now established; 

b. any Lien Claimant will be able to preserve its rights available under the provincial lien legislation 
whether in respect of materials and/or services provided before, on or after the Appointment Date 
by delivering a Lien Notice to the Receiver within the timeframe prescribed by the provincial lien 
legislation; 

c. any Lien Claimant that has delivered (or is deemed to have delivered) a Lien Notice will be granted 
a Lien Charge equivalent to, and only to the extent of, any security granted in respect of a Lien 
Claim under the provincial lien legislation. In all cases, such a Lien Charge will be subject to the 
quantification and verification in accordance with the procedures established; 

d. the Lien Charge will rank subordinate to the Receiver’s Charge and the Receiver’s Borrowing 
Charge, all of which is consistent with the priorities established under the Receivership Order and 
will otherwise be subject to the priority as is accorded to Lien Claims under the provincial lien 
legislation and the applicable federal laws; 

e. any outstanding liens registered against the Project at the time of the granting of the proposed Lien 
Regularization Order will be vacated and the applicable Lien Claimant will be deemed to have 
delivered a Lien Notice. I pause to observe that to the knowledge of the Receiver, as of the date of 
today’s motion, there are no outstanding liens registered against title to the Project; and 

f. any Lien Claimant with a Lien Claim that has been vacated prior to the granting of the order will 
also be deemed to have provided a Lien Notice, although I observe again that to the knowledge of 
the Receiver there are no such vacated liens.  

35. I am satisfied that this relief is appropriate in the circumstances of this case. While not determinative of 
whether such relief should be granted, I observe that it is strongly recommended by the Receiver, is 
consistent with the relief granted by this Court in other cases referred to above, and is not opposed today 
by any contractor, subcontractor, supplier or trade, all of which (to the extent their existence is within the 
knowledge of the Receiver) have been put on notice of the motion today. None has appeared.  

36. Finally, and as noted above, there are, to the knowledge of the Receiver, no liens registered against the 
Property as of today’s date, with the result that while the proposed order provides for how any such liens 
should be treated, there are none. Accordingly, the proposed relief is prospective and prophylactic in 
nature and does not seek to retroactively affect any liens already registered on title to the Project. 

37. All parties present in court today (including for greater certainty the Mizrahi Parties) either support or do 
not oppose the Lien Regularization Order. 

38. I am also satisfied that my jurisdiction to grant such an order is fair and reasonable since the rights granted 
to any Lien Claimant are substantively consistent with those granted to such parties under the provincial 
lien legislation, with the result that they are not prejudiced by the making of this order. In short, they have 
the same rights as the statutory regime provided under the Construction Act already gives them.  

39. Accordingly, no element of the provincial lien legislation regime is being circumvented or compromised. 
Rather, it is either being complied with, or is deemed to have been complied with, albeit on a streamlined 
basis. I am satisfied that compliance with the proposed Lien Regularization Order, which will have the 
effect of removing the requirement in respect of each lien of obtaining a motion to lift the stay, filing, 
perfecting and registering that lien and then vacating that lien upon the posting of security, is accretive to 
maximizing value for the benefit of all stakeholders. Importantly, it is accretive in a way that does not 
prejudice the rights of any Lien Claimant. It is approved. 

E505

E140



Approval of the First Report and Activities of the Receiver 

40. The Receiver seeks approval of the First Report and the activities summarized therein. Such motions are 
brought regularly in this Court and make good practical sense where appropriate in that they allow court-
appointed officers to move forward with next steps, they bring the activities of that court-appointed officer 
before the court for scrutiny, they allow an opportunity for the concerns of stakeholders to be addressed 
and problems to be rectified on a periodic and timely basis and before they are magnified or continued, 
and enable the court to be satisfied that the activities have been conducted in a prudent and diligent manner, 
and in accordance with the mandate granted: Target Canada Co, Re, 2015 ONSC 7574 at para 12;  
Laurentian University of Sudbury, 2022 ONSC 2927 at paras 13-14; and Triple-I Capital Partners Limited 
v. 12411300 Canada Inc, 2023 ONSC 3400 at para 66. 

41. With the exception of the position of the Mizrahi Parties referred to above and discussed below, approval 
of the First Report and the activities of the Receiver is not opposed, and is supported by the Lenders. 

42. I am satisfied that the activities undertaken by the Receiver were necessary, appropriate and consistent 
with the mandate given to the Receiver in the Receivership Order. One of my overarching objectives in 
appointing the Receiver on the terms set out in the Receivership Order in the first place, was to ensure that 
construction on the Project continued in an orderly and cost-effective way, all with a view to minimizing 
delays and preserving value. I am satisfied that the activities of the Receiver have been consistent with 
that objective. 

43. Subject to the caveat referred to below with respect to the Mizrahi Parties, the First Report and the 
activities of the Receiver are approved. 

The Mizrahi Parties: Their own Motion and Objections or Requests for Clarification with respect to 
the Construction Continuance Order 

44. The objections of the Mizrahi Parties arise in large part out of, and are related to, their own motion in 
respect of which materials were just recently delivered.  

45. In essence, the Mizrahi Parties seek an order requiring the Receiver to pay to them fees they say are owing 
in respect of their project management services provided between the date of the appointment of the 
Receiver and the Effective Date of the transition to SKYGRiD, as well as declaratory relief with respect 
to certain Disputed December Payment Letters and other relief. 

46. The Mizrahi Parties submit that the Receivership Order and particularly paragraph 17 thereof compelled 
the Former Project Manager to continue to provide services, but on terms that it would be paid for those 
services provided post-appointment of the Receiver. Their position is that they have provided those 
services, but have not been paid, and therefore seek an order compelling the Receiver to make those 
payments. They want that motion scheduled a soon as possible, citing an urgent need for funds as well as 
the fact that fairness dictates that the motion be heard and determined. 

47. The Receiver, strongly supported by the Lenders and by the Coco Parties, takes the position that it needs 
an opportunity to first investigate the underlying facts, and then prepare and file responding materials. As 
set out in the First Report and particularly in the Supplemental Report to the First Report, the Receiver 
has concerns with various payments already made to the Mizrahi parties and the basis for those payments, 
as well as numerous other issues relating to the entitlement of the Mizrahi Parties to the fees they say are 
owing. The Receiver anticipates taking the position on that motion that rights of setoff apply in a quantum 
that would exceed the amounts said to be owing to the Mizrahi Parties in any event.  

48. Finally, the Receiver submits that paragraph 17 of the Receivership Order does, as submitted by the 
Mizrahi Parties, require the Receiver to pay for goods and services received after the date of that order. 
However, the Receiver submits that paragraph 17 also contemplates that such fees as may be owing to the 
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Mizrahi Parties (or others) must be determined by the Receiver, agreed by the parties, or ordered by the 
court, with the result that nothing in paragraph 17 is inconsistent with its position that amounts claimed 
by the Mizrahi Parties must be investigated, proven and determined following the hearing of the motion 
that is now pending.  

49. All of these issues are for another day, and are not properly or necessarily determined as part of the motion 
before the court. 

50. I observe that part of the relief sought by the Receiver in the Construction Continuance Order relates to 
the provision of relevant books and records from various parties, including but not limited to the Mizrahi 
Parties. Simply put, the Receiver is still trying to investigate the underlying facts, gather and evaluate the 
relevant documentation, and then consider its position. I further observe that the transition from the 
Mizrahi Parties to SKYGRiD as project manager is not even yet effective, with the result that the facts 
that may ultimately be relevant to a determination of what amounts may be owing to the Mizrahi Parties 
have themselves not fully crystallized. 

51. The parties have submitted dueling case management timetables for the delivery of materials and the 
scheduling of that motion. As I advised the parties at the conclusion of the hearing, that motion is properly 
scheduled at a Case Conference (for which I will make myself available as supervising judge) but those 
issues are not ripe for determination or even scheduling today. Counsel to the court-appointed Receiver 
will coordinate discussions among the key stakeholders. 

52. The quantum of the fees at issue are significant and the issues are important to this proceeding. Fairness 
to all parties requires that that motion be fully briefed and determined on the basis of a full record.  

53. With respect to the alleged prejudice that, as submitted by the Mizrahi Parties, will result from any delay, 
I observe the commitment of the Receiver made in court that it will hold an amount of not less than $6 
million pending a consensual resolution of the issues with the Mizrahi Parties or the determination of the 
motion they have now brought, such that the risk that there will be no funds available to satisfy a possible 
order made, is thereby mitigated. 

54. The submissions of the Mizrahi Parties that need to be addressed today are those that flow from this 
outstanding motion but which relate to the specific terms of the Construction Continuance Order sought 
today. 

55. Their opposition, or concern for clarification, with respect to the Construction Continuance Order, is 
directed towards their concern that their pending motion not be prejudiced by relief being granted now.  

56. Some of the concerns were resolved through the cooperation and negotiation among the key parties and 
particularly the Mizrahi Parties and the Receiver. Those are reflected in the revised draft order and in the 
commitment to hold funds referred to above. (I pause to observe that similar cooperation resulted in 
paragraph 15 of the proposed order, which resolved on the consent of the parties the concerns expressed 
by Tarion that the limitations of liability provided for in the order do not extend to obligations or liabilities 
arising under the Ontario New Home Warranty Plan Act, which continues to apply). 

57. The remaining concern of the Mizrahi Parties related to paragraphs 14 and 16 of the draft Construction 
Continuance Order. 

58. Paragraph 14 provides that in making payments to suppliers, contractors, subcontractors and other 
creditors, the Receiver is not affirming or assuming (and has not affirmed or assumed) any agreement or 
mandate for the supply of goods and/or services to the Debtors, the Former Developer, the Construction 
Manager and/or the project, and the Receiver shall have no personal liability for any payments or other 
obligations. 
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59. I am satisfied having heard the submissions of counsel for the Mizrahi Parties that the claims they wish to 
assert are asserted as against the Project assets and not the Receiver in it personal capacity in any event, 
and are further addressed by the commitment to hold funds as noted above. 

60. Further, and more fundamentally, the effect of paragraph 14 is to preserve the status quo, in the sense that 
the Receiver is making payments to suppliers and others to keep the Project going, but in doing so is not 
prejudicing its position and nor is it deemed to have affirmed or assumed any agreement. It is simply 
making payments to keep the construction activities going. I am satisfied that this paragraph, which I 
observe is consistent with the terms of the Receivership Order already made in any event, is appropriate. 

61. Paragraph 16 provides for the approval of the activities of the Receiver. For the reasons set out above, I 
am satisfied that the activities should be, and they are, approved. To be clear, however, that approval does 
not prohibit the Mizrahi Parties from advancing the claims made in their pending motion, which as noted 
above will be determined on a full record another day. 

Result and Disposition 

62. The motion of the Receiver is granted. The Construction Continuance Order and the Lien Regularization 
Order are approved in the revised form submitted to me. I have signed both orders and they are effective 
immediately and without the necessity of issuing and entering. 

 

 

Osborne J. 
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Court File No. CV-23-00707839-00CL

ONTARIO 
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JUSTICE OSBORNE DAY OF OCTOBER, 2023

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434
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- and -

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP 
(THE ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC.

Respondents

ORDER
(Appointing Receiver)

THIS APPLICATION made by KEB Hana Bank as trustee of (i) IGIS Global Private 

Placement Real Estate Fund No. 301 and (ii) IGIS Global Private Placement Real Estate Fund No. 

Applicant Bankruptcy and Insolvency 

Act, R.S.C. 1985, c. B-3, as amended (the BIA and section 101 of the Courts of Justice Act,

CJA z & Marsal Canada Inc. 

A&M Receiver

the assets, undertakings and properties of Mizrahi Commercial (The One) LP, Mizrahi 

Development Group (The One) Inc., and Mizrahi Commercial (The One) GP Inc. (together, the 

Debtors

without limitation, in connection with the development of an 85-storey condominium, hotel and 

retail tower located at the southwest corner of Yonge Street and Bloor Street West in Toronto, 

Project

University Avenue, Toronto, Ontario.
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NO EXERCISE OF RIGHTS OR REMEDIES 

15. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, 

or affecting the Property, or against the Developer for matters arising after the date of this Order, 

including, without limitation, licenses and permits required for the Project regardless of who is the 

legal holder of any such licenses and permits, are hereby stayed and suspended except with the 

written consent of the Receiver or leave of this Court, provided however that this stay and 

suspension does not apply in respect of any  financial  as defined in the BIA, and 

further provided that nothing in this paragraph shall (i) empower the Receiver or the Debtors to 

carry on any business which the Debtors are not lawfully entitled to carry on, (ii) exempt the 

Receiver or the Debtors from compliance with statutory or regulatory provisions relating to health, 

safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a security 

interest, or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

16. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of the Debtors, the Developer, or in respect of the Project, or held by the 

Debtors or the Developer, without written consent of the Receiver or leave of this Court. 

CONTINUATION OF SERVICES 

17. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors, or the Developer or contractual, statutory or regulatory mandates for the supply of goods 

and/or services to the Debtors, or the Developer and/or the Project, including without limitation, 

all computer software, communication and other data services, construction management services, 

project management services, permit and planning management services, accounting services, 

centralized banking services, payroll and benefit services, warranty services, sub-contracts, trade 

suppliers, equipment vendors and rental companies, insurance, transportation services, utility, 

customers, clearing, warehouse and logistics services or other services to the Debtors, or the 

Developer and/or the Project are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with or terminating the supply of such goods or services as may 
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be required by the Receiver, and that the Receiver shall be entitled to the continued use of the 

provided in each case that the normal prices or charges for all such goods or services received after 

the date of this Order are paid by the Receiver or the Developer, as determined by the Receiver, in 

accordance with normal payment practices of the Debtors or the Developer, as applicable, or, with 

respect to the Debtors or the Developer, such other practices as may be agreed upon by the supplier 

or service provider and the Receiver, or as may be ordered by this Court. 

18. THIS COURT ORDERS that any Person who has provided any kind of letter of credit, 

Financial Assurance

Debtors, including where such Financial Assurance has been provided to the Developer, on or 

before the date of this Order shall be required to continue honouring such Financial Assurance in 

accordance with its terms, notwithstanding any default of cross-default arising as a result of this 

Order, the financial circumstances of the Debtors or otherwise. For greater certainty, the 

guarantees of the Guarantors referred to in paragraph 65 of the Yoon Affidavit shall not be affected 

by this paragraph and such guarantees are not included in the definition of Financial Assurance. 

RECEIVER TO HOLD FUNDS 

19. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new bank accounts 

held in trust in accordance with purchase and sale agreements for condominium units in the Project 

Post Receivership Accounts

Receivership Accounts from time to time, net of any disbursements provided for herein, shall be 

held by the Receiver to be paid in accordance with the terms of this Order or any further Order of 

this Court. 
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  NO. ON LIST: 3 

 

TITLE OF PROCEEDING:  KEB HANA BANK v MIZRAHI COMMERCIAL (THE ONE) LP et al.   

BEFORE:    JUSTICE OSBORNE    

 

PARTICIPANT INFORMATION 
 

For Plaintiff, Applicant, Moving Party: 

Name of Person Appearing Name of Party Contact Info 
Jerome Morse 
Steven Weisz 
David Trafford 

Mizrahi Inc.   jmorse@morseshannon 
sweisz@cozen.com 
dtrafford@morseshannon.com  

   
   
   

 

For Defendant, Respondent, Responding Party: 

Name of Person Appearing Name of Party Contact Info 
Mark Dunn, Kirby Cohen, 
Brendan O'Neill 

Alvarez & Marsal Canada Inc. in 
its capacity as Receiver 

mdunn@goodmans.ca 
kcohen@goodmans.ca 
boneill@goodmans.ca  

David Bish 
David Levangie 
Nina Perfetto 

Coco Parties dbish@torys.com  
dlevangie@foglers.com  
nperfetto@foglers.com  

Brendan Monahan CERIECO Canada Corp bmonahan@babinbessnerspry.com  
Mark Sheeley Counsel to the Senior Secured 

Lenders 
msheeley@osler.com  

 

 

ENDORSEMENT OF JUSTICE OSBORNE: 

mailto:sweisz@cozen.com
mailto:dtrafford@morseshannon.com
mailto:mdunn@goodmans.ca
mailto:kcohen@goodmans.ca
mailto:boneill@goodmans.ca
mailto:dbish@torys.com
mailto:dlevangie@foglers.com
mailto:nperfetto@foglers.com
mailto:bmonahan@babinbessnerspry.com
mailto:msheeley@osler.com


[1] This case conference was requested to deal with the scheduling of a proposed motion by the Mizrahi Parties 
and the proposed cross-motion of the Receiver relating to the same issues. 

[2] Defined terms in this Endorsement have the meaning given to them in my last Endorsement issued in this 
proceeding, which Endorsement also describes the context for these two motions. 

[3] The Mizrahi Parties seek fees they say are owing to them, and which, they say, were paid in the ordinary 
course pre-filing. The Receiver takes the position that  it has been unable to yet find any contractual basis 
for the payment of some of the fees, that during the pre-filing. They were paid to and from Mizrahi entities 
so did not represent arm’s-length transactions, and there may also be claims to be asserted by way of setoff. 

[4] Having heard from all interested parties, I am satisfied that, and while the Commercial List will attempt to 
accommodate the parties and deal with matters on as expeditious a basis as is possible, these motions cannot 
and should not be separated and must be determined on the basis of a full record. Fairness to all parties 
demand nothing less. In my view the motions cannot be separated since there are issues about the 
entitlement of the Mizrahi Parties to the fees they claim, separate and apart from any claims of setoff, and 
there would inevitably be duplication and significant inefficiencies, apart from procedural and substantive 
unfairness if the matters did not proceed together. 

[5] Accordingly, the responding materials from the Receiver, together with its cross-motion materials, will be 
delivered by May 31, 2024. The Mizrahi Parties will deliver reply materials, if any, on their motion already 
served together with responding materials in respect of the cross-motion of the Receiver, by June 28, 2024. 

[6] Thereafter, and once all of the materials of been exchanged, and the parties have a much fuller appreciation 
of the claims by and against the various entities, a case conference may be scheduled before me through the 
Commercial List office to schedule remaining steps thereafter. As I indicated to the parties at this case 
conference, and as suggested by the Receiver and supported by the senior secured lenders and the Coco 
Parties, the expectation is that the parties will work toward a hearing (likely 1.5 – two days in length) to be 
scheduled in September, 2024 subject to the availability of the Court. That means that cross examinations, 
written questions and facta need to be all completed as soon as possible but in any event by mid-August. 

[7] The parties are free to adjust the above deadlines on the consent of all parties, and consistent with the 
overarching objective of having these motions heard likely in September. 
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Delivered Via Email mdunn@goodmans.ca, carmstrong@goodmans.ca, 
jlinde@goodmans.ca, boneill@goodmans.ca  
 

Mark Dunn 
Christopher Armstrong 
Jennifer Linde 
Brendan O’Neill 
Goodmans LLP 
333 Bay Street, Suite 3400 
Toronto ON  M5H 2S7 
 

Dear Counsel: 
 

Re: Mizrahi Inc.  
Our File No.  50960 

 

As the Receiver notes in its Fifth Report, the parties have a significant disagreement as 
to the meaning and interpretation of paragraph 17 of the Receivership Order. MI has a 
number of substantive and procedural concerns with the Receiver’s motion. The 
determination of this point of law will have a significant impact upon MI’s position in 
response to the Receiver’s motion and the determination of this legal issue should 
precede MI having to undertake the considerable time and expense to address many of 
the issues raised by the Receiver’s Fifth Report.   

Our client will ask Justice Osborne to hear our client’s motion to determine the proper 
interpretation of paragraph 17 and to determine whether the law on pre-post 
compensation is a bar to the Receiver’s claim for a set-off. There are other suppliers of 
services to the Project who are similarly relying on the same or a similar interpretation of 
paragraph 17 in support of their claim for payment from the Receiver. We understand that 
Gamma will support MI’s request for the scheduling of a motion to determine this point of 
law and we expect other suppliers to support MI as well, although we have not yet 
confirmed their positions.  

In our view, this represents the most efficient and expedient approach to fairly determine 
MI’s rights and the Project’s rights as advanced by the Receiver. It will also allow the 
issues of entitlement to payment by the other suppliers to be determined without waiting 
for the determination of the Receiver’s motion against MI, which, given the breadth of 
issues advanced, is likely to require a considerable amount of court time.  

  

mailto:jlinde@goodmans.ca
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We hope that this motion on a point of law can be argued in February, which we 
understand to be the next available dates, but we are open to arguing the issue in 
January. We are conducting an out of town trial in November which will prevent us from 
delivering materials until its conclusion.  

 

Yours very truly,  
 

Jerome R. Morse 
DT 
 

cc:  Steve Weisz 
 David Trafford 
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