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I. INTRODUCTION

I. This Brief is filed on behalf of the director of Fossil Creek A2A Developments, LLC
(“Fossil Creek LLC”) and Windridge A2A Developments, LLC (“Windridge LLC” and,
together with Fossil Creek LLC, the “Texas LLCs”), referred to herein as the Texas LLCs,! in
response to the application of the Court-appointed monitor in these Companies’ Creditors
Arrangement Act® (“CCAA”) proceedings, Alvarez & Marsal Canada Inc. (the “Monitor”),
seeking an order declaring: (i) that the Offshore Investors’ interests in the Lands and any sale
proceeds are “property of the Debtor Companies” for the purposes of ss. 11.2 and 11.52 of the
CCAA, and that the Administration Charge and Interim Financing Charge attach to those interests
and proceeds; (ii) alternatively, authorizing the Monitor, pursuant to the Deeds of Covenant and
Special Powers of Attorney, to charge the Offshore Investors’ interests in the Lands and any sale
proceeds and declaring that the Monitor holds a charge over those interests; and (iii) costs of the
application from anyone (party or non-party) who controls or directs the opposition to same in the

name of any Debtor Company (collectively, the “Application”).

2. While the materials filed by the Monitor in support of the Application relate to the "Lands"
(as defined in the Monitor's Tenth Report), this Brief is filed in response to the Application as it
relates specifically to the Fossil Creek Lands and the Windridge Lands (as defined in the Monitor's
Tenth Report, and collectively referred to herein as the “WFC Lands”) and proceeds of sale
thereof (the “Proceeds”). The Fossil Creek Lands were sold to Bloomfield Homes LP, and a
portion of the Windridge Lands were sold (in response to an expropriation notice) to Tarrant
Regional Water District in the fall of 2024, prior to the commencement (or any notice) of these
CCAA proceedings. The remaining Windridge Lands and the Proceeds of sale of the Windridge
Lands and Fossil Creek Lands are collectively referred to herein as the “WFC Lands and

Proceeds”.?

! While the term "Texas LLCs" has been used in materials filed and submissions made before this Court and before the Alberta Court of Appeal
throughout these CCAA proceedings, for the sake of precision, and in the circumstances where the Court of Appeal has now dismissed
the appeals before it, thus resolving the question of corporate authority with respect to the Texas LLCs (as described in further detail
herein), these are the submissions of the director of the Texas LLCs. The sole director of each of the Texas LLCs is Allan Lind.

2 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended [CCAA] [TAB 1].

3 The Monitor's Amended Application incorrectly asserts, at paras 26-28, that the Windridge Lands were sold to Bloomfield Homes LP. This is
incorrect. As referenced in paras 34(b) and 65 of the Tenth Report of the Monitor filed May 19, 2026 [Tenth Report] [TAB A], the
Fossil Creek Lands were sold to Bloomfield Homes LP, and a portion of the Windridge Lands were conveyed to the Tarrant Regional
Water District (in response to an expropriation notice), in the fall of 2024 (prior to the commencement of the CCAA proceedings).
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3. Over ten years ago, the Texas LLCs were the original vendors of interests in land for two
real estate development projects located in Texas. This Court has confirmed that the WFC Lands
and Proceeds (which are all held by entities that are not subject to these CCAA proceedings) are
outside the reach of the CCAA and the court-appointed Monitor.* Further, if those WFC Lands
and Proceeds cannot be brought within the control of the Monitor in these CCAA proceedings,
this Court has held there is no prospect of recovery for stakeholders through the CCAA
proceedings, and the CCAA proceedings are destined to fail in respect of the Texas LLCs.>

4. This Court gave the Monitor a further opportunity to advance a plan for gaining control of
the WFC Lands and Proceeds and approved the Monitor's plan in that regard.® The U.S.
Bankruptcy Court dismissed motions brought by the Monitor to advance its plan.” There has been

no substantive progress in relation to the Monitor’s plan.®

5. The Monitor's Application also seeks personal costs against non-parties, including Dirk
Foo and Allan Lind, on the basis that they allegedly control or direct opposition to the Application
in the name of the Texas LLCs.” At the same time, the Monitor asserts that opposition advanced
in the name of the Texas LLCs should not be heard because those same individuals allegedly lack
authority or standing to oppose the relief sought. The Monitor therefore seeks both to impose
personal liability on those individuals and to deny the parties affected by that relief a meaningful

opportunity to be heard.

6. The Monitor's Application should be dismissed. This Brief sets out the submissions of the

Texas LLCs in that regard.

4 Transcript of decision of Justice C. D. Simard, November 25, 2024 [November 25 Transcript] [TAB B] p 7/22-24; 14/9-26.

° Angus A24 GP Inc (Re), 2025 ABKB 51 [Comeback Decision] at paras 67 and 88 [TAB 2].

¢ Comeback Decision at para 88 [TAB 2]; Transcript of decision of Justice G.A. Campbell, March 5, 2025, filed April 1,2025 [March 5 Transcript]
[TAB C]atp 11/27-32.

7 Fifth Affidavit of Allan Lind sworn October 16, 2025 [Fifth Lind Affidavit] [TAB D], Exhibit "3" (Transcript of decision of Judge Edward L.
Morris, June 5, 2025, filed at the U.S. Bankruptcy Court [Morris Transcript]), p 43/3-4.

8 Tenth Report [TAB A] at para 100.

% As referenced above, Allan Lind is the sole director of each of the Texas LLCs.
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II. FACTS

7. The facts in relation to these CCAA proceedings are extensive and complex. Considering
this, the Texas LLCs have included a summary of the facts relevant to the history of these CCAA

proceedings and to the Monitor's Application.

A. Background to the CCAA proceedings

8. The Initial Order in these CCAA proceedings was granted November 14, 2024, essentially
on an ex parte basis,'® and without an order for service ex juris'' after Michael Edwards, Paul
Lauzon, Isabelle Brousseau, Pat Wedlund, and Brian Richards (together, the “Applicant
Investors™), asserting themselves to be representatives of investors in certain real estate
development projects known as the “Windridge Project” located in Texas, and the “Fossil Creek
Project” located in Texas (together with the Windridge Project, the “WFC Projects™) and the
“Angus Manor Park Project” located in Ontario, (collectively, the “Projects™), filed an
Originating Application'? under s. 11.02 of the CCAA for an Initial Order for a stay of proceedings
and to appoint the Monitor, with enhanced powers, over the respondents to these CCAA

proceedings'® (the “CCAA Respondents”).'*
0. The Honourable Justice Feasby granted the Initial Order on November 14, 20245

(a) appointing the Monitor and granting, in the words of this Court, “very wide-ranging
enhanced powers”!® to the Monitor to exercise the management and control of the
CCAA Respondents (thus stripping them, including the Texas LLCs, of control of

their own companies);

(b) granting a stay of proceedings up to and including November 24, 2024 (the “Stay
Period”);

19 Transcript of proceedings before Justice C.C.J. Feasby, November 14, 2024 [November 14 Transcript] [TAB E], p 4/23-27.

!!'In the circumstances where no order for service ex juris had been sought or granted.

12 Originating Application filed November 12, 2024 [TAB F].

13 Angus A2A GP Inc., Angus Manor Park A2A GP Inc., Angus Manor Park A2A Capital Corp., Angus Manor Park A2A Developments Inc., Hills
of Windridge A2A GP Inc., Fossil Creek A2A GP Inc., A2A Developments Inc., Serene Country Homes (Canada) Inc., A2A Capital Services
Canada Inc., and the Texas LLCs.

41t is important to note that the Texas LLCs have no involvement with the Angus Manor Park project, the Wingham Creek project, the Lake Huron
Shores project, or the Meaford project, nor do they take any position on the CCAA proceedings related to those projects. The Texas LLCs'
involvement relates only to Windridge Project and the Fossil Creek Project, being the real estate development projects located in Texas.

!5 Initial Order granted November 14, 2024 [Initial Order] [TAB G] at paras 9-14.

16 November 25 Transcript [TAB B] p 7/22-24.

WSLEGAL\098939\00001\44462044v7



(©)

(d)

(e)

®

(2

-6 -

appointing Fasken Martineau DuMoulin LLP as representative counsel
(“Canadian Representative Counsel”) for Canadian investors in the Projects (the

“Canadian Investors”);

appointing Norton Rose Fulbright Canada LLP as representative counsel
(“Offshore Representative Counsel” and, together with Canadian Representative
Counsel, “Representative Counsel”) for foreign investors in the Projects (the

“Offshore Investors” and, together with the Canadian Investors, the “Investors”);

authorizing the Monitor to enter into an interim financing agreement with Pillar
Capital Corp. (the “Interim Lender”) and to borrow funds from the Interim

Lender;

granting an administrative charge and an interim lender’s charge against the

property, assets and undertakings of the CCAA Respondents;

authorizing the Monitor to act as foreign representative of the CCAA Respondents
in relation to ancillary insolvency proceedings to be commenced under Chapter 15
of Title 11 of the U.S. Bankruptcy Code in the U.S. Bankruptcy Court for the
Northern District of Texas.

10. The Texas LLCs are incorporated in Texas. Neither of the Texas LLCs carry on business

or have any assets in Canada. Neither of the Texas LLCs owe any funds to any of the Investors.

11. On November 18, 2024, the Monitor filed an application returnable on November 21, 2024,

seeking an amended and restated initial order in the CCAA proceedings (the “Comeback

Application”).!”

12. On November 20, 2024, the CCAA Respondents, including the Texas LLCs, served an

application to set aside the CCAA proceedings (the “Set Aside Application™),'® to also be heard
November 21, 2024 (the “Comeback Hearing”).

17 Application of the Monitor filed November 18, 2024 [TAB H].
18 Application of the CCAA Respondents (including the Texas LLCs) filed November 21, 2024 [TAB I].
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13. On November 21, 2024, the Honourable Justice Simard heard submissions, granted an
order extending the Stay Period to and including November 26, 2024, and reserved his decision

on the Comeback Application. !’

14.  On November 25, 2024, Justice Simard issued his decision extending the Stay Period to
and including December 18, 2024 for the limited purpose of gathering information, ruled that the
Court had jurisdiction over the Texas LLCs, granted an Amended and Restated Initial Order
(“ARIQ”), directed the Monitor to provide a comprehensive report to the Court by December 13,
2024, directed the Texas LLCs and the other CCAA Respondents to provide certain information
to the Monitor by December 6, 2024, and adjourned the Set Aside Application and the balance of
the Comeback Application to a continuation of the Comeback Hearing on December 18, 2024.2°
In doing so, Justice Simard recognized that the concerns raised by the CCAA Respondents were
legitimate and could not be dismissed out of hand, and cautioned that continuation of these unusual
CCAA proceedings might be stretching the CCAA beyond its proper limits.?! With respect to the
limited purpose of the stay extension, Justice Simard directed that other than corresponding with
the CCAA Respondents and preparing the comprehensive report, "the monitor should only be
carrying out the tasks that it is empowered to carry out under the initial order that are necessary."?
He also dismissed the Monitor's application to add the Trails of Fossil Creek Trust or the Hills of
Windridge Trust (the “Offshore Trusts’), which held the WFC Lands, or the trustee in each case,
to the CCAA proceedings, finding that he clearly did not have authority or jurisdiction to do that,
nor to grant an order enjoining the sale of the WFC Lands.?® He held that he did not have the
jurisdiction to grant a charge against property held by third parties that were not debtors in the
CCAA proceedings.?* Neither the Monitor nor the Investors sought to appeal Justice Simard's

decision.

15. With respect to the WFC Projects, the UFIs in the WFC Lands were transferred pursuant
to the governing agreements to the Offshore Trusts in 2014.2° The former UFI holders thereby

became beneficiaries of the Offshore Trusts, and the Offshore Trusts became responsible to

1 Transcript of proceedings before Justice C. D. Simard, November 21, 2024 [November 21 Transcript] [TAB J].

2 Amended and Restated Initial Order granted November 25, 2024 [TAB K]; November 25 Transcript [TAB B], p 13/19-21.
2! November 25 Transcript [TAB B], p7/31-35.

22 November 25 Transcript [TAB B], p 17/6-10.

2 November 25 Transcript [TAB B], p 15/17-16/1.

2 November 25 Transcript [TAB B], p 20/19-29, 21/1-7.

25 The Monitor acknowledges this: Tenth Report [TAB A], paras 53, 64, 88.
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develop, improve and sell the WFC Lands. The Deeds of Covenant and related transaction
documents pre-dated the ARIO and formed part of the same contractual structure under which the
UFIs were transferred. As a result, the Offshore Investors no longer hold, or have rights as holders
of, UFIs in the WFC Projects; the relevant interests are beneficial interests under the Offshore
Trusts. The Monitor’s relief sought is an attempt to charge beneficial interests in Texas property
held in trust — notwithstanding that this Court has already determined that it does not have authority

or jurisdiction to do so.%¢

16. On December 6, 2024, and thereafter, the CCAA Respondents provided records and
information to the Monitor in response to Justice Simard’s direction where possible to do so, and
provided correspondence, explanations and affidavit evidence where they were unable to do so
because such information did not exist or could not otherwise be provided.?” This is an important
point, as the Monitor and Representative Counsel have repeatedly asserted throughout the CCAA
proceedings that the CCAA Respondents failed or refused to produce records as ordered by the

Court. Those assertions are misleading and ignore the CCAA Respondents' evidence in this regard.
17. The Monitor filed its Third Report on December 13, 2024.

18. Due to a request by the Monitor to cross-examine affiants on behalf of the CCAA
Respondents and due to a judicial conflict, the stay of proceedings was further extended to January
17, 2025, and the Set Aside Application and the balance of the Comeback Application were
adjourned to be heard by Justice Feasby on that date.

19. On January 17, 2025, Justice Feasby:

(a) granted an Order extending the Stay Period to and including February 14, 2025, or
such other time as determined by the Court upon delivery of his decision arising

from the Comeback Hearing; and

26 November 25 Transcript [TAB B], p 15/17-16/1, 20/19-29, 21/1-7.

%7 Third Report of the Monitor, filed December 13, 2024 [Third Report] [TAB L], Appendices “B”, “D” to “J”, “M” to “Z”; Second Affidavit of
Allan Lind sworn December 13, 2024 [Second Lind Affidavit] [TAB M] at paras 50-54 and Exhibit “O”; Affidavit of Allan Lind sworn December
31, 2024, filed by Miles Davison LLP [Third Lind Affidavit] [TAB N] at paras 3-10; Fourth Affidavit of Allan Lind sworn December 31, 2024
and filed by Bennett Jones LLP [Fourth Lind Affidavit] [TAB O] at paras 4-6.

WSLEGAL\098939\00001\44462044v7



-9.

(b) heard the Set Aside Application and the balance of the Comeback Application and

reserved his decision regarding the same.?®

20. The Monitor’s Fourth Report confirms that on January 27, 2025, without notice to the
CCAA Respondents and contrary to the limited purposes of the CCAA proceedings as directed by
Justice Simard pending the determination of the Set Aside Application and the balance of the
Comeback Application and contrary to the ARIO,?’ counsel for the Monitor sent a letter to

JPMorgan Chase Bank, N.A. (“Chase Bank”) in the U.S., stating in part:

The Monitor has reason to believe that the monies being held by Chase Bank for
[Trails of Fossil Creek Properties LP] and [Hills of Windridge LP] are the proceeds
of sale of certain real property, which is owned, legally or beneficially, by one or
more of the Debtors in the Canadian Proceeding and Chapter 15 Case.

Notwithstanding that neither of the Trails of Fossil Creek Properties LP or the Hills of Windridge
LP (collectively, the “Texas LPs”) are CCAA Respondents, and notwithstanding that the Monitor
has no authority over the Texas LPs or their assets, the Monitor requested that Chase Bank
immediately freeze all withdrawals and transfers from any and all accounts held by Chase Bank
and owned by either of the Texas LLCs and by either of the Texas LPs, and requested that Chase
Bank produce any and all account numbers, account balances and account statements relating to

any such bank accounts.*’

21. Chase Bank responded to the Monitor's counsel on February 4, 2025, and February 12,
2025, provided account numbers and balances for accounts held in the names of the Texas LPs,
and confirmed that it did not hold any accounts in the names of the Texas LLCs. Chase Bank’s
responses indicated they were in response to a Temporary Restraining Order from the Monitor; no
such temporary restraining order exists over the Texas LPs.>! No court order has ever been granted

over the Texas LPs in the CCAA proceedings or the Chapter 15 proceedings.

22. On January 29, 2025, Justice Feasby issued Reasons for Decision (the “Comeback

Decision”) dismissing the Set Aside Application, but also held as follows:

28 Transcript of proceedings before Justice C.C.J. Feasby, January 17, 2025 [TAB P].

2 November 25 Transcript [TAB B], p 12/29-40; Amended and Restated Initial Order [TAB K] at para 31.
3% Fourth Report of the Monitor filed February 19, 2025 [Fourth Report] [TAB Q], Appendix “I”.

3! Fourth Report [TAB Q], Appendix “J”.
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The [CCAA] Respondents submit that the present CCAA proceedings cannot
achieve the purposes of the CCAA, at least with respect to Windridge and Fossil
Creek, because the Texas Trusts and the trustee, Dirk Foo, are not subject to the
ARIO. According to the [CCAA] Respondents, the CCAA proceedings are
destined to fail because the Windridge lands and Fossil Creek lands and the bank
accounts that contain the proceeds of such of those lands that have already been
sold are beyond the reach of this Court. This objection is potentially fatal for the
CCAA proceedings concerning Windridge and Fossil Creek because without
control over the US assets, there is no prospect for recovery for stakeholders
through the CCAA proceedings. Though the assets may prove to be beyond the
reach of the Monitor, in my opinion, it is premature to conclude that the Monitor
will fail and the CCAA proceedings must be terminated in respect of Windridge
and Fossil Creek. Justice Simard’s decision that this Court does not have
jurisdiction over the Texas Trusts does not prevent the Monitor from taking other
steps in Canada or legal action in the US, whether under the rubric of Chapter 15
or otherwise, to achieve its objectives. So far, the Monitor has not articulated a plan
for gaining control of the remaining Windridge lands and the bank accounts that
hold the proceeds of the sales of the Fossil Creek and Windridge lands. This is a
critical point that I will return to in the Conclusion of these Reasons.

Though I have confirmed that the CCAA proceedings are appropriate, the evidence
is clear that the Windridge lands, the proceeds of the small parcel of the Windridge
lands sold to TRWD, and the proceeds of the sale of the Fossil Creek lands remain
outside the reach of the CCAA. If those lands and proceeds cannot be brought under
the control of the Monitor through the Chapter 15 proceedings or otherwise, then
the CCAA proceedings are destined to fail in respect of the Windridge and Fossil
Creek entities, including the US LLCs. The Monitor shall have 21 days from the
date of these Reasons to provide a plan for gaining control of the Windridge lands
and the proceeds of the sales of the Windridge lands and Fossil Creek lands to the
Court. If a reasonable plan is not provided to the Court within 21 days, then the
CCAA proceedings shall terminate in respect of the Windridge and Fossil Creek
entities, including the US LLCs.*

23. The “Windridge and Fossil Creek entities, including the US LLCs” as described in the

Comeback Decision are the following entities:

(a)

The Texas LLCs (i.e., the same entities identified in the Comeback Decision as “the
US LLCs”), each of which are incorporated in Texas and neither of which carry on

business in or have any assets in Canada, represented by Bennett Jones LLP; and

32 Comeback Decision at para 67 [TAB 2].
3 Comeback Decision at para 88 [TAB 2].
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(b) Fossil Creek A2A GP Inc., Hills of Windridge A2A GP Inc., Fossil Creek A2A
Limited Partnership, Hills of Windridge A2A LP, Fossil Creek A2A Trust and Hills
of Windridge A2A Trust, represented by Miles Davison LLP (collectively, the
“WFC Canadian Entities”, and together with the Texas LLCs, the “WFC
Entities”).

24. On February 11, 2025, Justice Feasby extended the Stay Period to March 4, 2025. The
Monitor’s application for that stay extension set out that the extension would afford the Monitor
sufficient time to develop its plan within the timeline ordered by Justice Feasby and to present the

plan to the Court for approval.

25. The Monitor provided its plan (the “Texas Plan”) to gain control of the WFC Lands and
Proceeds to the Court via its Fourth Report filed February 19, 2025. On February 24, 2025, the
Monitor filed its application seeking, inter alia, an Order approving the Texas Plan, which was

heard by the Honourable Justice Campbell on March 3, 2025.

26. On March 5, 2025, Justice Campbell issued her oral decision approving the Texas Plan.

The decision states, in part:

It is recognized that the Texas Plan is a fluid one. It may well be that as the Monitor
progresses with the Chapter 11 proceedings, information comes to light that
requires amendments to the Texas Plan or a determination that the Texas Plan is
indeed futile and doomed to fail and in the result CCAA proceedings would be
terminated against all or some of the Texas Related Respondents.>*

[emphasis added]

27. The Texas LLCs and the Canadian WFC Entities sought permission to appeal the ARIO,
the Comeback Decision, and other Orders. Those applications were heard by the Court of Appeal
of Alberta on March 6, 2025. The Honourable Justice Hawkes issued his decision granting the
Texas LLCs and the Canadian WFC Entities permission to appeal the ARIO and the Comeback
Decision on the questions of whether the supervising justice erred in concluding that the Canadian
investors fell within the scope of the CCAA and that its use in these circumstances was proper,

and whether the supervising justice erred in determining that entities within the A2A Group were

3% March 5 Transcript [TAB C] at p 8/28-9/2, 11/34-38.
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subject to the CCAA.* In granting permission to appeal, Justice Hawkes specifically noted that
the Texas LLCs and the Canadian WFC Entities were not seeking to stay the CCAA proceedings

pending the outcome of the appeals.*¢

28. On March 17, 2025, the Monitor, in its capacity as an appointed representative of the Texas
LLCs as a result of the expanded powers granted to it in the CCAA proceedings,®’ caused the
Texas LLCs to file Motions with the U.S. Bankruptcy Court for the Northern District of Texas
Fort Worth Division (the “Motions”).3® In the Motions, the Texas LLCs are collectively described
as the “Debtors”, and seek an Entry of Order (i) Confirming the Automatic Stay Applies to All
Assets of the Debtors, Wherever Located, (i1) Extending the Automatic Stay to Debtor Property
Held in the Name of Nondebtor Entities, or (iii) in the Alternative, Imposing the Automatic Stay
to Debtor Property Held in the Name of Nondebtors.

29.  On June 5, 2025, the Honorable Edward L. Morris, U.S. Bankruptcy Judge, heard the
Motions and rendered his decision, and subsequently issued Orders dismissing the Motions, filed
at the U.S. Bankruptcy Court.> His decision explains that the targets in relation to the Motions are
the Texas LPs and certain assets that they are holding, and that the Texas LPs filed an objection to
the Motions.* With respect to questions asked of the Monitor during testimony at the hearing

before him, Judge Morris notes that the Monitor:

(a) was not aware of any assets or has not identified any assets of the Texas LLCs that

were within the possession of the Texas LPs;

(b) had not identified any transfers of property by the Texas LLCs to the Texas LPs;

35 Angus A24 GP Inc v Alvarez & Marsal Canada Inc, 2025 ABCA 147 [Leave Decision] [TAB 3].

3¢ Leave Decision at para 36 [TAB 3].

37 Initial Order [TAB G] at paras 32 and 39.

38 Fifth Lind Affidavit [TAB C], Exhibit "1" (Fossil Creek Motion for Entry of Order (i) Confirming the Automatic Stay Applies to All Assets of
the Debtors, Wherever Located, (ii) Extending the Automatic Stay to Debtor Property Held in the Name of Nondebtor Entities, or (iii) in the
Alternative, Imposing the Automatic Stay to Debtor Property Held in the Name of Nondebtors), Exhibit "2" (Windridge Motion for Entry of Order
(i) Confirming the Automatic Stay Applies to All Assets of the Debtors, Wherever Located, (ii) Extending the Automatic Stay to Debtor Property
Held in the Name of Nondebtor Entities, or (iii) in the Alternative, Imposing the Automatic Stay to Debtor Property Held in the Name of
Nondebtors).

3 Fifth Lind Affidavit [TAB C], Exhibit "3" (Morris Transcript, p 43/3-4), Exhibit "4" (Order Denying Fossil Creek Motion), and Exhibit "5"
(Order Denying Windridge Motion).

40 Fifth Lind Affidavit [TAB C], Exhibit "3" (Morris Transcript at pp 4/18-5/17, 25/12-26/10).
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(©) did not have any current knowledge that any cash in the Chase Bank accounts is in

fact property of the estates of the Texas LLCs;

(d) did not have any current knowledge that either of the Texas LPs was in fact the

recipient of an avoidable transfer by the Texas LLCs.*!
30. Judge Morris also held that:
(a) the Texas LLCs do not hold or own the Chase Bank accounts or any accounts;

(b) the Texas LLCs do not have an ownership interest in the Texas LPs, other than one

of the Texas LLCs owns a one-ten-thousandth interest in one of the Texas LPs;

(©) by the end of 2014 or early 2015, all UFIs in the WFC Properties had been sold and

the Texas LLCs no longer held any interest in them;

(d) there was no clear-cut evidentiary trail to find that any of the monies in the Chase
Bank accounts, or any property held by the Texas LPs at all, is property of the
estates of the Texas LLCs;

(e) there had been "no satisfaction of the burden of proof of establishing the existence
of'a colorable claim which would give the estates the right to the property involved,

at least at this stage."*?

31. While the dismissal of the Motions was not a final adjudication of property rights,* to date,
as far as the Texas LLCs are aware, the Motions are the only substantive steps the Monitor has

taken to advance the Texas Plan.**

32.  OnlJune 19,2025, the Honourable Justice Neufeld of this Court granted an order extending

the Stay Period to August 29, 2025, approving the fees and disbursements of the Monitor and the

4 Fifth Lind Affidavit [TAB C], Exhibit "3" (Morris Transcript at pp 28/5-14).

42 Fifth Lind Affidavit [TAB C], Exhibit "3" (Morris Transcript at pp 28/15-29/15, 40/18-22, 43/3-4).
4 Fifth Lind Affidavit [TAB C], Exhibit "3" (Morris Transcript at p 43/3-25).

4 Tenth Report [TAB A] at para 100.
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Monitor’s counsel, and approving the First Supplement to the Fifth Report, the Sixth Report, and

the Monitor’s conduct and activities set out therein.*

33.  The Monitor's Seventh Report filed July 22, 2025 stated that the Monitor and its U.S. legal
counsel were reevaluating the Texas LLCs' claims against the Texas LPs and others, and that
meetings of creditors in the Chapter 11 cases were held on April 23, 2025 and June 11, 2025.46
The Monitor's counsel also referenced subpoenas issued or to be issued on behalf of the Monitor

during submissions before the Court on July 29, 2025.

34. On July 29, 2025, the Monitor’s application to extend the stay of proceedings was heard
by the Honourable Justice Mah of this Court. During that hearing, counsel for the Monitor
acknowledged that if the Texas Plan ultimately proved unworkable, the CCAA proceedings should
be terminated as against Windridge and Fossil Creek. The Monitor's position, however, was that

it was premature at that stage to conclude that the Texas Plan could not succeed.

35. Justice Mah granted the stay extension to October 31, 2025, and noted that, on any
subsequent application to further extend the stay, the Texas LLCs would be entitled to oppose the
requested relief and argue that the Texas Plan had failed and file a cross-application if they

considered it appropriate to do so.

36. The Monitor's Eighth Report filed October 17, 2025, outlined that the Monitor's U.S.
counsel issued subpoenas to Bloomfield Homes LP, Tarrant Regional Water District and Secured
Title, and that meetings of creditors in the Chapter 11 cases were held on April 23, 2025, and June
11, 2025.*7 The Texas LPs voluntarily produced documents after communications with the
Monitor’s U.S. counsel; no subpoena or formal request for production of documents was ever
issued to the Texas LPs. The First Supplement to the Eighth Report filed October 28, 2025,
corrected the Monitor’s earlier statement that subpoenas had been filed or served on the Texas

LPs.*8

4 Order granted by Justice Neufeld, filed June 19, 2025 [TAB R].

46 Seventh Report of the Monitor filed July 22, 2025 [TAB S] at paras 33-34.

47 Eighth Report of the Monitor filed October 17, 2025 [TAB T] at para 13.

48 Supplement to the Eighth Report of the Monitor filed October 28, 2025 [TAB U] at para 14-15.
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37. On October 31, 2025, the Honourable Justice Jones granted the Monitor’s requested stay
extension to January 30, 2026, approved increases to the Administration Charge and the Interim
Lender’s Charge and the amended priorities between them, approved the Monitor’s activities as
set out in Seventh Report, First Supplemental to the Seventh Report, the Eighth Report, and the
First Supplemental to the Eighth Report, adjourned the Texas LLCs' cross-application sine die,
and directed written costs submissions if the parties could not agree on costs.** On December 1,
2025, Justice Jones delivered correspondence to all parties' counsel, which stated that he had
reviewed the submissions tendered jointly on behalf of the Offshore Investors and the Canadian
Investors and submissions tendered jointly on behalf of the Texas LLCs and the Canadian WFC
Entities, and advised that he was not prepared to award costs unless an application was brought on

notice.>® No such application was made.

38. On January 19, 2026, the Honourable Justice Neilson granted a further order extending the
Stay Period to May 31, 2026, approving the Additional Projects Sale Process, authorizing the
Monitor to implement that process with a sale advisor, approving registration of the Additional
Projects Order on title to the Additional Project Lands where necessary or desirable, approving the
Monitor’s activities set out in the Ninth Report filed January 13, 2026,%! and approving the

professional fees set out in that report.>?

39. On September 8, 2025, the appeals of the Texas LLCs and of the WFC Canadian Entities
were heard by the Alberta Court of Appeal. On May 11, 2026, the Court of Appeal dismissed the
appeals and upheld the continuation of the CCAA proceedings, including the inclusion of the
Texas LLCs and the Canadian WFC Entities in the Initial Order notwithstanding that the Texas
LLCs were not debtor companies under the CCAA (the “Appeal Decision”).>

40.  The Monitor's Tenth Report, filed on May 19, 2026, identified no concrete steps to advance

the Texas Plan. Instead, it stated that, following the dismissal of the appeals, the Monitor now

4 Order granted by Justice Jones, filed November 3, 2025 [TAB V].

5% Correspondence from Justice Jones dated December 1, 2025 [TAB W].

5! Ninth Report of the Monitor filed January 13, 2026 [TAB X] at para 37.

52 Order granted by Justice Neilson, filed January 20, 2026 [TAB Y].

53 Angus A24 GP Inc v Alvarez & Marsal Canada Inc, 2026 ABCA 156 [Appeal Decision] [TAB 4].
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intends to pursue the litigation contemplated by the Texas Plan, while acknowledging that the

process is expected to take several more months.>*

41. At present, there is no evidence of any other steps taken by the Monitor to advance the
Texas Plan. Over a year has passed since the Texas Plan was approved by this Court. The
Monitor’s Motions have been dismissed by the U.S. Bankruptcy Court, and the Motions are the
only substantive steps taken by the Monitor to advance the Texas Plan. The Monitor has failed to
bring the WFC Lands and Proceeds within its control or within the scope of these CCAA

proceedings.

42. Notwithstanding the foregoing, and this Court's previous decision that it did not have
jurisdiction to charge the WFC Lands and Proceeds (which was not appealed), the Monitor now

brings this Application to do exactly that.

III.  ISSUES

43. Do the WFC Lands and Proceeds constitute “property of the Debtor Companies™ for the
purposes of ss. 11.2 and 11.52 of the CCAA?

44. Do the Texas LLCs and other affected persons have standing to oppose the Application?

45. Should the Monitor's request for costs against parties and non-parties be dismissed?

IV.  LAW AND ARGUMENT

A. The Monitor’s Application Constitutes Impermissible Relitigation

46. The Monitor's Application constitutes an impermissible attempt to relitigate issues that

were previously determined by this Court.

47.  Res judicata is one of several common law doctrines, including collateral attack and abuse

of process through relitigation, designed to protect the integrity of the judicial process by

5% Tenth Report [TAB A] at para 100.
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preventing its misuse.”> It operates to bar parties from relitigating a dispute that has already been

finally determined between them.>®
48. The doctrine of res judicata is founded on two overarching principles of public policy:
(a) a litigant's interest in fairness; and

(b) society's interest in the conclusion of disputes and the finality of judicial

decisions.’’

49.  With respect to fairness, res judicata seeks to prevent the economic and psychological
hardship resulting from a litigant being “twice vexed in the same cause.”® It is both unreasonable
and unjust to permit a claim to be litigated afresh between parties to a dispute where the claim has
been finally decided in a prior proceeding.>® These concerns are particularly acute in CCAA
proceedings, which are intended to maximize value for stakeholders and ensure that court-
supervised restructurings are conducted efficiently and economically.®® Relitigation depletes the
estate, increases professional costs, diverts stakeholder resources, and forces the same affected
parties to respond to issues that should have been resolved through the original hearing or an

appeal.

50.  With respect to finality, res judicata plays an important societal function by limiting the
ability of parties to reopen disputes. Finality is critical not only for the certainty of the parties, but
also for the integrity of the judicial process.®! Therefore, res judicata serves to maintain respect
for and public confidence in the administration of justice by guarding against inconsistent results

and inconclusive proceedings and by preventing duplicative litigation that drains resources.®

51. The finality of decisions is essential because relitigating issues outside of the formal appeal

process opens up the possibility of inconsistent findings of fact and the inconsistent application of

55 Danyluk v Ainsworth Technologies Inc, 2001 SCC 44 at para 20 [Danyluk] [TAB 5]; Toronto (City) v CUPE, Local 79, 2003 SCC 63 at para 22
[Toronto (City)] [TAB 6].

% Danyluk at para 20 [TAB 5); Hoque v Montreal Trust Co, 1997 NSCA 153 at para 21 [Hoque] [TAB 7].

57 Patrick Street Holdings Ltd. v 11368 NL Inc, 2026 SCC 15 at para 36 [Patrick Street] [TAB 8].

38 Toronto (City) at para 50 [TAB 6]; Patrick Street at para 37 [TAB 8].

% Patrick Street at para 37 [TAB 8].

0 9354-9186 Québec inc v Callidus Capital Corp, 2020 SCC 10 at para 40 [TAB 9].

! Hoque at para 77 [TAB 7]; Patrick Street at para 38 [TAB 8].

2 Danyluk at para 18 [TAB 5]; Patrick Street at para 38 [TAB 8].
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the law to those facts.®® It undermines the finality and authority of judicial decisions that, once

rendered and not appealed, are binding on the parties.®*

52.  Unwarranted relitigation undermines the credibility, finality, and authority of judicial
decisions, diminishing “their moral force” and wasting scarce judicial resources through the

unnecessary duplication of court proceedings and adjudicative effort.®

53. In Toronto (City) v CUPE, Local 79, the SCC held that issue estoppel operates to bar the
relitigation of issues that have already been judicially determined. The preconditions that must be

met to invoke issue estoppel are:
(a) the issue must be the same as the one decided in the prior decision;
(b) the prior judicial decision must have been final; and
(c)  the parties to both proceedings must be the same, or their privies.
54.  Each of these requirements is satisfied in the present case.

55. One of the issues before Justice Simard on November 21, 2024, was whether the Offshore
Investors’ interests could be subjected to Court-ordered charges under sections 11.2 and 11.52 of
the CCAA. During the hearing, Justice Simard raised concerns regarding the Court’s jurisdiction
to grant the relief sought by the Monitor. In particular, Justice Simard noted that sections 11.2 and
11.52 authorize charges against a debtor company’s property and questioned whether those

provisions permitted the Court to charge property owned by third parties:

I do have concerns about extending the charges to the undivided fractional interests,
where is my authority to do that? And so as to not ambush you, section 11.2 of the
Act says I can grant changes against the debtor's property...So where do I find the
authority to do that? Because the UFI properties owned by Mr. Gorman's clients,
not by the debtors. Can I charge those properties?...Well, section 11 does give me
broad discretion, but it is subject to the restrictions set out in the Act...I do not see
that I have the jurisdiction at all to charge third-parties properties.®’

% Patrick Street at para 185 [TAB 8]; Danyluk at para 18 [TAB 5].

% British Columbia (Workers' Compensation Board) v Figliola, 2011 SCC 52 at para 34 [TAB 10].

% Patrick Street at para 185 [TAB 8); Hogue at paras 67 and 77 [TAB 7]; Petrelli v. Lindell Beach Holiday Resort Ltd., 2011 BCCA 367 at para 71
[TAB 11].

% Danyluk at para 25 [TAB 5]; Toronto (City) at para 23 [TAB 6].

7 November 21 Transcript at p 20/19-29, 21/1-7 [TAB J].
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[emphasis added]

56. Justice Simard’s concern was not merely evidentiary, rather, it was directed to a threshold
jurisdictional question arising from the express language of sections 11.2 and 11.52 of the CCAA
and whether those provisions permit Court-ordered charges to attach to property owned by non-

debtors.

57.  On November 25, 2024, Justice Simard resolved that question. In dismissing the Monitor’s
request to extend the Administration Charge and Interim Financing Charge to the Offshore
Investors’ interests, he held that sections 11.2 and 11.52 contain express statutory limits restricting

such charges to “the company's property”:

Section 11.2 and Section 11.52 set out very clear restrictions on the property that
can be made subject to an administration charge or an interim financing charge. It
is only the property of the debtor companies. In the context of this case, that is the
interests held by the debtor companies and their affiliates in each of the three
properties, and any other property of those members of A2A Group. Therefore, the
monitor's request to charge the UFI owners’ interests is dismissed.®

58. The ARIO was a final determination that the Offshore Investors’ interests could not be
subjected to Court-ordered charges under sections 11.2 and 11.52 because those interests were not

property of the Debtor Companies. The Monitor did not appeal that decision.

59. The Monitor now seeks a declaration that those same interests are to be treated as “property
of the Debtor Companies” for purposes of sections 11.2 and 11.52. While the legal formulation of
the relief has changed, the underlying issue remains identical: whether the Offshore Investors’
interests may be subjected to Court-ordered CCAA charges notwithstanding that they are owned
by non-debtors.

60.  While the Monitor attempts to characterize the present Application as different, the
practical effect of the relief sought remains unchanged. Whether framed as an extension of the
Administration Charge and Interim Lender's Charge, a declaration that the Offshore Investors’
beneficial interests are to be treated as property of the Debtors, or a charge over the Offshore
Investors' beneficial interests in the WFC Lands and Proceeds held through the Offshore Trusts,

the objective remains the same: to subject non-debtor property to Court-ordered CCAA charges.

 November 25 Transcript at p 14/9-26 [TAB B].
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The framing is imprecise insofar as it refers to Offshore Investors’ UFIs in the WFC Projects:
those UFIs were transferred to the Offshore Trusts in 2014. The Offshore Investors no longer hold
UFIs in the WFC Projects. The Offshore Investors’ interests are beneficial interests as

beneficiaries of those Offshore Trusts.

61. The practical effect of the relief sought is likewise unchanged. Whether framed as an
extension of the Administration Charge and Interim Financing Charge, or as a declaration deeming
the Offshore Investors’ interests to be property of the Debtor Companies, the Monitor seeks the

same result that Justice Simard expressly refused to grant.

62. The subject matter, parties, and underlying controversy are therefore identical. What has
changed is only the legal theory advanced by the Monitor. However, the doctrines of res judicata,
issue estoppel and abuse of process preclude not only issues that were actually argued, but also
legal theories and arguments that properly belonged in the earlier proceeding and could have been

advanced with reasonable diligence.

63. Abuse of process by relitigation is not confined to the strict technical requirements of res
Judicata.®® Tt is “the initiation of proceedings in a court of justice for the purpose of mounting a
collateral attack upon a final decision.””® The focus is on the integrity of the judicial decision
making as a branch of the administration of justice, and less on the interests of the parties.”! It
prevents a party from attempting to impeach a prior judicial finding through the impermissible
route of relitigation rather than through the appeal or review mechanisms that give finality its

proper scope.

64. That is the concern here. Justice Simard expressly refused to extend the Administration
Charge and Interim Financing Charge to non-debtor interests because sections 11.2 and 11.52 of
the CCAA are limited to property of the debtor companies. The Monitor did not appeal that
determination. The Monitor now asks this Court to reach the same practical result by declaring or

treating the same non-debtor interests as property of the Debtor Companies, or by authorizing a

% Toronto (City) at para 38 and 42 [TAB 6].
™ Toronto (City) at para 40 [TAB 6].
! Toronto (City) at para 43 [TAB 6].
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charge under the Deeds of Covenant and Special POAs. That is precisely the kind of re-litigation

and collateral attack that abuse of process is intended to prevent.

65.  Justas arespondent may be barred from withholding a defence, an applicant is barred from

withholding an entitlement theory and advancing it later.”> No discretionary exception applies.

66. The Monitor’s request is a collateral attack on the ARIO and an abuse of process by
relitigation. It seeks to reopen a settled determination outside the appeal route, undermining finality

and duplicating proceedings.

67.  The Monitor is this Honourable Court's appointed officer. Should this Honourable Court
agree that the Monitor is improperly re-litigating an issue already determined by this Court, as set
out above, that is highly troubling, particularly in the circumstances where the Monitor takes the
extraordinary and egregious position that no one has standing to oppose it, and that enhanced or
solicitor-client costs should be awarded against "any person (party or non-party) who controls or
directs opposition to the relief sought by the Monitor." This Court should not condone efforts to
intimidate debate of legitimate legal issues, nor should it grant relief sought by any applicant —
even a court-appointed monitor - absent a sound legal basis to do so. For the reasons set out in
this Brief, the Texas LLCs submit there is no sound basis for this Court to grant the relief sought
by the Monitor here.

B. There Has Been No Material Change in Circumstances or New Evidence

68. The Monitor contends that the present Application is distinguishable from the ARIO
because it is supported by additional evidence that was not before Justice Simard. In particular,
the Monitor relies upon the Deeds of Covenant, Special Powers of Attorney, Facilitator Lending
Provisions and related contractual arrangements between the Offshore Investors and various
members of the A2A structure. These documents existed as part of the original investment
structure: the Offshore Investors executed Deeds of Covenant contemporaneously with the
purchase of their UFIs, and the Special Powers of Attorney were likewise granted

contemporaneously with those purchases. This is not new evidence.

2 Hoque [TAB 7].
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69. The Monitor submits that these materials justify revisiting Justice Simard's determination

and support the declaration now sought. Respectfully, that submission should be rejected.

70.  Relitigation concerns may be diminished where there has been a genuine change in
circumstances or where material new evidence emerges that could not, with reasonable diligence,

have been presented in the earlier proceeding.”® However, that is not the situation before this Court.

71. The Deeds of Covenant, Special Powers of Attorney and Facilitator Lending Provisions
are not newly created rights. They existed long before the ARIO hearing and formed part of the
very structure through which the Offshore Investors acquired their interests in the WFC Lands.
The Monitor does not contend otherwise. Nor does the Monitor contend that those documents only

came into existence following the ARIO.

72. The Monitor's position is that it now wishes to rely upon those documents to support a legal
argument that was previously unsuccessful. That is not a change in circumstances, and it is not
new evidence in any meaningful sense. It is merely a new theory advanced in support of

substantially the same relief.

73.  Permitting relitigation whenever a party identifies additional documents or develops a more
sophisticated legal argument would significantly undermine the finality of judicial decisions. A
party dissatisfied with a prior ruling could simply return to Court armed with a new affidavit, a
more detailed record, or a reformulated legal theory and seek to have the issue decided again. The
doctrine does not prevent a court from addressing genuine changes in circumstances or material
facts arising after the earlier decision, including later evidence bearing on whether a court-
approved process remains viable. It does, however, preclude a party from revisiting an issue that
has already been determined by relying on evidence, arguments, or legal characterizations that

could have been advanced in the original proceeding.

74. That is precisely what has occurred here, and is the type of relitigation that the doctrines of
abuse of process, issue estoppel and res judicata are intended to prevent. The Monitor does not
rely on events occurring after the ARIO hearing that materially alter the factual landscape. Rather,

it relies on additional documents and a revised legal characterization of the Offshore Investors'

3 Danyluk at para 24 [TAB 5]
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beneficial interests to seek relief that is substantively the same as the conclusions reached in the

ARIO hearing.

75.  Even accepting the Monitor’s evidence at its highest, the documents relied upon establish
only that certain contractual rights may exist between the Offshore Investors and entities within
the A2A structure. They do not establish that the Offshore Investors' interests became property of
the Debtor Companies. There is no evidence that the property the Monitor seeks to charge is

property of the Debtor Companies.

76.  In these circumstances, the purported “new evidence” does not justify revisiting Justice
Simard’s determination and does not diminish the relitigation concerns raised by the present

Application.

C. The Statutory Restrictions in ss. 11.2 and 11.52 Cannot Be Overcome by Contractual
Recharacterization

77.  Even if the Court concludes that the Application is not barred by issue estoppel, abuse of

process, or res judicata, the Monitor's requested relief should nevertheless be dismissed.

78. The Application is premised upon the proposition that contractual arrangements between
the Offshore Investors and entities within the A2A structure permit the Court to treat the Offshore
Investors’ interests as “property of the Debtor Companies” for purposes of sections 11.2 and 11.52
of the CCAA. That proposition is inconsistent with both the language of the statute and Justice

Simard's prior determination.

79. Section 11.2 authorizes the Court to grant an interim financing charge over “the company's
property.”’ Section 11.52 employs identical language in relation to administration charges.” As
Justice Simard recognized, these provisions impose express statutory limits on the Court’s

authority.

80. While section 11 grants broad discretionary powers, that discretion remains subject to the

restrictions contained elsewhere in the CCAA.

4 CCAA, s 11.2 [TAB 1].
5 CCAA, s 11.52 [TAB 1].
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81. The Monitor’s Application seeks to circumvent that restriction through contractual
recharacterization. The Deeds of Covenant, Special Powers of Attorney and Facilitator Lending
Provisions may create contractual rights and remedies. However, they do not establish that the
WEFC Lands or Proceeds became property of the Debtor Companies. That conclusion is reinforced
by the fact that the UFIs in the WFC Projects were transferred to the Offshore Trusts in 2014, and
the Offshore Investors no longer hold those UFIs or have rights as UFI holders.’¢

82. The Texas LLCs rely upon the facts set out in the Canadian Respondents' Brief in this
regard.”’ As set out therein, none of the Investors hold UFIs in the WFC Lands, and none of the
Investors are "co-owners" as defined in the Deeds of Covenant in relation to the WFC Lands.”
The sole co-owner is Dirk Foo as trustee of the Offshore Trusts, over whom this Court has already

determined it does not have authority or jurisdiction.”

83. The Monitor appears to rely upon Article 5 of the WFC Deeds of Covenant to claim
authority of the Texas LLCs as Facilitators to loan funds to the UFIs, which it asserts gives rise to
the ability of the Facilitator to charge the UFI holders' interests.® However, that is not borne out

by the contractual provisions:

(a) Any loan pursuant to Article 5 would have to be for the purpose of assisting a co-
owner in satisfying and performing the co-owner's financial obligations under the
Deed. Funding Canadian litigation and insolvency proceedings, including in

relation to unrelated projects, is not permitted under Article 5;%!

(b) Article 5 of the WFC Deeds of Covenant allows for loans for those limited purposes
to co-owners, not, as the Monitor asserts, to UFI holders.®> The trustee of the
Offshore Trusts is the only co-owner. Loans pursuant to Article 5 thus could only

be made to the trustee; >

7 The Monitor admits this: Tenth Report [TAB A] paras 53, 64.

77 Brief of the Canadian Respondents to be filed June 19, 2025, "Windridge and Fossil Creek".

8 Tenth Report [TAB A], paras 53 and 64, Appendices "E" and "F", s 1.1, "Co-Owners". Co-Owners are defined as the registered title owner of a
UFI. As all UFIs in the WFC Lands were transferred to the trustee of the Offshore Trusts, the sole "Co-Owner" is the trustee, Dirk Foo.
Second Lind Affidavit [TAB M], para 12; see also Third Report [TAB L], paras 98 and 140.

7 November 25 Transcript [TAB B], p 15/17-16/1.

8 Tenth Report [TAB A], para 52.

81 Tenth Report [TAB A], Appendices "E" and "F", s 5.1.

82 Second Lind Affidavit [TAB M], para 12.

8 Tenth Report [TAB A], para 53, Appendices "E" and "F", s 5.1.
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(©) Articles 5.1 and 9.1(b) of the WFC Deeds of Covenant specifically require Special
Resolution approval by the Co-Owners for loans or advances from the Facilitator.3*
Dirk Foo, as the trustee of the Offshore Trusts which is, in each case, the sole co-

owner, is the only party who can vote on the special resolution.

84. The Monitor cannot transform beneficial interests held by trust beneficiaries into property
of the Debtor Companies by invoking contractual provisions that pre-date, and formed part of, the

same structure under which the UFIs were transferred.

85. The statutory precondition imposed by sections 11.2 and 11.52 cannot be overcome by
recharacterizing third-party property as debtor property through contractual arrangements.
Accordingly, even if all of the contractual rights relied upon by the Monitor are accepted, the relief
sought remains unavailable because the property in question (the WFC Lands and Proceeds) is not

property of the Debtor Companies.

D. The Monitor's Application Is an End-Run Around the Texas Plan

86.  The Monitor's Application is also inconsistent with the framework established by Justice
Feasby following the ARIO and effectively seeks to accomplish through this Court what it was

directed to pursue through the Texas Plan process, having failed to do so through this Court.%’

87. Following the Comeback Hearing, Justice Feasby considered the implications of Justice
Simard's determination that the Offshore Investors’ interests could not be subjected to Court-
ordered charges under sections 11.2 and 11.52 of the CCAA and the related concerns regarding
the Court's jurisdiction over the Texas Trusts and the WFC Lands.

88. Rather than revisiting Justice Simard’s ruling, Justice Feasby proceeded on the basis that
the ruling stood and directed the Monitor to formulate a plan to obtain control of the WFC Lands

and Proceeds, the Texas Plan.

8 Tenth Report [TAB A], Appendices "E" and "F", ss 5.1 and 9.1(b).
8 November 25 Transcript [TAB B] p 7/22-24; 14/9-26.
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89. Therefore, the Texas Plan process was premised on a fundamental proposition that the
WEFC Lands and Proceeds were not already subject to the Monitor’s control through the existing

CCAA proceedings and that additional steps would be required to obtain such control.

90.  Justice Feasby expressly contemplated that the Monitor may need to pursue legal
proceedings in the U.S. and other mechanisms outside the existing Alberta orders in order to

achieve that objective.®

91. Significantly, neither Justice Feasby nor the Monitor suggested at that time that the solution
was simply to return to this Court and seek a declaration that the WFC Lands and Proceeds
constitute or should be treated as property of the Debtor Companies. The Texas Plan was intended
to provide a pathway by which the Monitor could attempt to obtain control over assets that were

already held by this Honourable Court to be outside the direct reach of the CCAA proceedings.
92. The Monitor's current position is difficult to reconcile with that history.

93. The relief now sought proceeds on the premise that the Offshore Investors’ interests in the
WEFC Lands and Proceeds may be treated as property of the Debtor Companies for purposes of
sections 11.2 and 11.52 of the CCAA. If that proposition were correct, there would have been no
need for a Texas Plan. There would likewise have been no need for Chapter 11 proceedings in

Texas aimed at obtaining control of the WFC Lands and Proceeds.

94, The very existence of the Texas Plan reflects an acknowledgment by the Monitor and the
Court that control over those assets had not already been obtained through the CCAA proceedings.
The Monitor now seeks to bypass the process contemplated by Justice Feasby by obtaining through

judicial declaration what it was unable to obtain through this Court or through the Texas Plan.

95. The Monitor asks this Court to grant relief that would effectively render the Texas Plan
unnecessary and retroactively transform assets previously acknowledged as third-party property

into property of the Debtor Companies.

96. Therefore, the Application amounts to an end-run around both Justice Simard’s

determination and the framework subsequently established by Justice Feasby. This Court should

8 Comeback Decision at para 67 [TAB 2].
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decline the invitation to circumvent that process and to permit relitigation of an issue already

determined by this Court.

E. The Texas LL.Cs and Affected Persons Have Standing to Oppose the Application

97. The Monitor argues that the Texas LLCs cannot oppose the Application in their own names
because, under the ARIO, the Monitor has the exclusive power to manage and direct the Debtor
Companies. The Monitor further asserts that former management lacks standing to oppose the
Application and should bear personal costs if they are found to be directing opposition in the name

of any Debtor Company.

98. The Texas LLCs have filed materials and made submissions before this Court and before
the Court of Appeal of Alberta throughout these CCAA proceedings. Up until the Court of
Appeal's decision was issued on May 11, 2026, issues concerning corporate authority for the Texas
LLCs remained contested and subject to a pending appeal decision. For the sake of precision, and
in the circumstances where the Court of Appeal has now dismissed the appeals before it, it is

acknowledged that these are the submissions of the director of each of the Texas LLCs.

99.  Nothing in the Initial Order or any amendments thereto precludes the current or former
directors of any of the Debtor Companies from responding to or participating in these CCAA
proceedings. Indeed, the Orders of this Honourable Court grant specific relief against current and
former directors of the Debtor Companies; clearly, they have standing.®” Although the Monitor
and the Investors assert a lack of compliance with the same, that is contrary to the evidence.®®
Further, clearly those who previously had control of the Debtor Companies had standing to

challenge Orders of this Court stripping them of the same.*

87 Initial Order [TAB G], para 29; Amended and Restated Initial Order [TAB K], paras 36, 37, 75 and 78 (paras 75 and 78 use the term "the Debtor
Companies", which demonstrates that the Monitor and the Court have used this terminology in an Order directing "the Debtor
Companies" to provide information to the Monitor (in para 75) and directing that "Any interested party (including the Debtor Companies
and the Monitor) may provide to this Court and Service List a brief of law with respect to [the Comeback Hearing]."

8 Including but not limited to Second Lind Affidavit [TAB M]; Fourth Lind Affidavit [TAB O]; Third Lind Affidavit [TAB NJ.

8 This challenge was advanced through opposition to the Monitor's application for the Amended and Restated Initial Order (i.e., the Comeback
Application) and appeals heard by the Court of Appeal of Alberta, for which the Court of Appeal found that the test for leave to appeal
was met (i.e., that the appeal raised a serious question or general importance and that it had a reasonable chance of success: Leave
Decision at paras 28, 36-38 [TAB 3]). While the Monitor asserts in the First Supplement to the Tenth Report filed June 15, 2026 at para
27 and in its Supplemental Brief filed June 15, 2026 at para 12 that the Texas LLCs have opposed the Monitor's efforts "frequently on
grounds which have already been decided by this Court", that submission fails to recognize that opposing a Comeback Application,
seeking leave to appeal, and arguing an appeal for which leave has been granted by the Court of Appeal of Alberta is not "relitigation
of previously decided matters", nor improper.
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100. The Monitor and the Investors have also repeatedly disparaged the directors of the Debtor
Companies; that in and of itself necessitates that they have standing to respond to allegations

against them.*’

101. The Monitor's position that directors of the Debtor Companies do not have standing to
participate in these proceedings is inconsistent with the procedural history of these proceedings.
The Texas LLCs have been recognized participants whose submissions have been received and

adjudicated throughout these proceedings by both this Court and the Court of Appeal.’!

102.  As acknowledged by the Monitor, it remains that if the Texas Plan is unsuccessful, the
CCAA proceedings against the WFC Entities will terminate. The Texas LLCs already have an
application to terminate the CCAA proceedings as against the WFC Entities on that basis, which
Justice Jones adjourned sine die.”” In that case, this Court's Order removing the director's authority
with respect to the WFC Entities will also terminate. As the Texas Plan for the Monitor to gain
control of the WFC Lands and Proceeds has not succeeded to date, the director of the Texas LLCs

continues to have an interest in these proceedings.

103.  Procedural fairness is not advanced by insulating extraordinary relief from adversarial
testing, particularly where the relief seeks to affect non-debtor property and expose non-parties to
personal costs.”® Impartiality, fair and equitable treatment, and the public interest require that

persons directly affected by the requested relief have an opportunity to respond.

104.  The Monitor cannot seek extraordinary relief affecting non-debtor property and beneficial
interests, and personal costs against alleged non-party promoters of opposition, while
simultaneously maintaining that no affected person has standing to oppose the relief. If the relief
sought is sufficiently connected to the Texas LLCs, the Offshore Investors, Allan Lind, or other
non-parties to justify orders affecting their interests or exposing them to personal costs, those

persons are necessarily sufficiently affected to be heard.

% For example, Tenth Report [TAB A], para 28.

°! Both the Court of King's Bench of Alberta and the Court of Appeal of Alberta have acknowledged that the Initial Order removed powers of
management and control of the Debtor Companies from their directors and officers: Comeback Decision [TAB 2] at para 11; Appeal
Decision [TAB 4] at para 39.

%2 Order granted by Justice Jones, filed November 3, 2025 [TAB V].

% Cardinal v Director of Kent Institution, 1985 CanLII 23 (SCC), [1985] 2 SCR 643 [TAB 12] at para 23.
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105. The Application directly engages the rights of affected persons. The Monitor seeks
declarations and charge relief that would affect beneficial interests in the WFC Lands and Proceeds
and seeks costs against anyone who allegedly controls or directs opposition in the name of a Debtor
Company. The form of Order sought expressly seeks costs against Dirk Foo and Allan Lind. Those
issues cannot fairly be determined on a one-sided record. The Court should not decide whether
non-debtor interests may be charged, or whether individuals should face personal costs exposure,

while at the same time precluding the affected parties from responding.

106. The Monitor’s argument improperly conflates two distinct concepts: authority to manage
or direct a debtor company, and standing to be heard in response to relief that affects legal rights.
Even if directors no longer possess authority over the Debtor Companies under the ARIO, that
does not mean the Court should determine substantive property issues, charge issues, or personal

costs issues without hearing from the persons whose rights or liabilities are directly engaged.

107.  Nor does the Monitor’s reliance on the Appeal Decision discussion of “interested persons”
answer the question. The Court of Appeal held that that the phrases “any person interested” and
“interested person” must be interpreted consistently with the broad remedial objectives of the
CCAA, including resolving insolvency efficiently and impartially, preserving and maximizing
value, treating claims fairly and equitably, protecting the public interest, and balancing the costs
and benefits of restructuring or liquidation.”* That purposive interpretation does not support a
categorical rule that only persons with an economic entitlement to distributions may be heard on
an application that affects procedural rights or potential personal liability. Further, the Court of
Appeal's decision in that regard related to who may bring an application pursuant to the CCAA —

not who may respond to one.

108.  Properly applied, those objectives support standing here. The Monitor’s proposed reading
would invert the Court of Appeal’s purposive approach by using the CCAA’s remedial objectives
to exclude the very persons whose participation or liabilities the Monitor asks the Court to

determine.

%% Appeal Decision at para 67 [TAB 4].
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109. To the extent the Monitor seeks personal costs against any non-party on the basis that such
person controls or directs opposition to the Application, that request further underscores that the
Application affects interests beyond those of the Monitor and the Debtor Companies. The Court
need not determine the standing of any such person on this Application. It is sufficient that the

Texas LLCs, whose interests are directly affected by the relief sought, are entitled to be heard.

110.  Accordingly, the Monitor’s standing objection should be dismissed. The Texas LLCs and
any person against whom the Monitor seeks personal costs have a direct legal interest in the

outcome of the Application and are entitled to be heard. Procedural fairness requires no less.

F. The Monitor’s Request for Costs Should be Dismissed

111.  The Monitor’s requested relief is particularly extraordinary because it seeks costs not only
against parties to the Application, but also against any person (party or non-party) who controls or
directs opposition to the relief sought. The Monitor specifically seeks solicitor-client costs against

Dirk Foo and Allan Lind.*?

112.  The general approach to costs in CCAA proceedings is that each party bears its own costs.”®
This reflects the reality that many stakeholders participate involuntarily and are required to respond
to the debtor’s restructuring efforts in order to protect their interests.”’ As a result, courts have

recognized that costs awards are rare and generally inappropriate absent exceptional conduct.

113.  While the Court retains broad discretion under s.11 of the CCAA, costs are awarded only
where a party engages in frivolous, vexatious, or abusive conduct or otherwise causes unnecessary
expense that prejudices other parties.”® A party's good-faith opposition to relief sought by a

Monitor, without more, is insufficient to justify an award of costs.

114.  The Monitor relies on the general principle under r 10.29 of the Alberta Rules of Court that
a successful party is ordinarily entitled to costs. However, CCAA proceedings are governed by a

distinct costs framework that recognizes the unique nature of insolvency proceedings, where

% The form of Order appended to the Monitor's Amended Application filed June 5, 2026 expressly seeks solicitor-client costs against Dirk Foo and
Allan Lind.

% Re Calpine Canada Energy Limited, 2008 ABQB 537 at para 1 [Calpine] [TAB 13]; Silver Streams Homes Inc, 2017 ONSC 314 at para 13
[TAB 14]; Re San Francisco Gifts Ltd, 2004 ABQB 705 at para 53 [TAB 15].

°7 Calpine at para 1 [TAB 13]; Re Indalex Ltd, 2011 ONCA 578 at para 4 [TAB 16].

% BuildDirect.com Technologies Inc (Re), 2018 BCSC 210 [TAB 17]; Urbancorp Toronto Management Inc (Re), 2019 ONCA 757 [TAB 18];
Uniforét Inc (Re), 2004 CanLII 45406 (QC CS) [TAB 19].
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stakeholders are frequently involuntary participants compelled to protect their interests.
Accordingly, the prevailing convention is that each party bears its own costs, absent exceptional

circumstances warranting a departure from that approach. No such circumstances exist in this case.

115.  The Monitor has not identified any conduct on the part of the Texas LLCs, the Offshore
Investors, or any other stakeholder that could properly be characterized as frivolous, vexatious,

abusive, or undertaken in bad faith.

116. To the contrary, the present Application raises serious and legitimate issues concerning the
scope of this Court’s jurisdiction under the CCAA, the ownership of the WFC Lands and Proceeds,
the interpretation of prior decisions of this Court, and the extent to which Court-ordered charges

may attach to property owned by non-debtors.

117.  The Texas LLCs oppose the relief sought because they maintain that Justice Simard already
determined that the Offshore Investors’ interests are not property of the Debtor Companies and
cannot be subjected to charges under sections 11.2 and 11.52 of the CCAA. That position is neither
frivolous nor abusive. It is grounded in the language of the ARIO, the transcript of the Comeback
Hearing, and the principles of finality that underpin the doctrines of res judicata and abuse of

process.

118.  The fact that a party opposes relief sought by a Monitor does not, without more, justify an
award of costs. If it did, stakeholders would be deterred from advancing legitimate legal positions
in insolvency proceedings out of concern that an adverse result could expose them, or persons

associated with them, to personal liability for costs.

119.  Such an approach would have a significant chilling effect on participation in CCAA
proceedings. Insolvency proceedings frequently involve complex and novel issues affecting the
rights of numerous stakeholders with competing interests. The proper functioning of the CCAA
regime depends upon those stakeholders being able to participate in good faith and advance

legitimate arguments without fear of punitive costs consequences.

120. The concern is particularly acute in the present case. The Monitor seeks novel and
extraordinary relief, including a declaration that property beneficially owned by non-debtors

should be treated as property of the Debtor Companies and subjected to Court-ordered charges.
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Opposition to such relief cannot reasonably be characterized as improper or exceptional conduct

warranting special costs consequences.

121.  In the absence of any finding of misconduct, bad faith, abuse of process, or other
exceptional circumstances, there is no basis to depart from the general principle applicable in
CCAA proceedings that stakeholders should bear their own costs. That is especially so where the

Monitor seeks enhanced costs, including solicitor-and-client costs.”’

122.  The Monitor’s request for costs against any parties and non-parties should therefore be

dismissed.

V. RELIEF SOUGHT

123.  The Texas LLCs respectfully request that this Honourable Court dismiss the Monitor’s
Application, including the request for costs against parties or non-parties. The Texas LLCs

respectfully submit that each party should bear its own costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

BENNETT JONES LLP

Per: AMﬂ_-

Kelsey‘ Meyer/ Chyna Brown
Counsel for Fossil Creek A2A Developments,
LLC and Windridge A2A Developments, LLC

% Weatherford Canada Partnership v Artemis Kautschuk und Kunstoff-Technik GmbH, 2019 ABCA 92 [TAB 20] at para 14; AC and JF v Alberta,
2020 ABCA 354 [TAB 21].
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Tenth Report of the Monitor filed May 19, 2026

Transcript of decision of Justice C. D. Simard, November 25, 2024
Transcript of decision of Justice G.A. Campbell, March 5, 2025, filed April 1, 2025

Fifth Affidavit of Allan Lind sworn October 16, 2025
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Transcript of proceedings before Justice C.C.J. Feasby, November 14, 2024
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Originating Application filed November 12, 2024

Initial Order granted November 14, 2024
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Application of the Monitor filed November 18, 2024

()

Application of the CCAA Respondents (including the Texas LLCs) filed November 21, 2024

=

Transcript of proceedings before Justice C. D. Simard, November 21, 2024
Amended and Restated Initial Order granted November 25, 2024
Third Report of the Monitor, filed December 13, 2024

. Second Affidavit of Allan Lind sworn December 13, 2024

Third Affidavit of Allan Lind sworn December 31, 2024, filed by Miles Davison LLP
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Fourth Affidavit of Allan Lind sworn December 31, 2024, filed by Bennett Jones LLP
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Transcript of proceedings before Justice C.C. J. Feasby, January 17, 2025

Fourth Report of the Monitor filed February 19, 2025

S

Order granted by Justice Neufeld, filed June 19, 2025

»

Seventh Report of the Monitor filed July 22, 2025
T. Eighth Report of the Monitor filed October 17, 2025
U. Supplement to the Eighth Report of the Monitor filed October 28, 2025
V. Order granted by Justice Jones, filed November 3, 2025

W. Correspondence from Justice Jones dated December 1, 2025
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X. Ninth Report of the Monitor filed January 13, 2026

Y. Order granted by Justice Neilson, filed January 20, 2026
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