
Court File No. CV-25-00738613-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 

1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. 
UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 

SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO INC. 

Applicants 

MOTION RECORD 
(Returnable June 26, 2026) 

June 18, 2026 STIKEMAN ELLIOTT LLP 
Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, Canada M5L 1B9 

Ashley Taylor LSO#: 39932E 
Email: ataylor@stikeman.com 
Tel: +1 416-869-5236 

Elizabeth Pillon LSO#: 35638M 
Email: lpillon@stikeman.com 
Tel: +1 416-869-5623 

Brittney Ketwaroo LSO#: 89781K 
Email: bketwaroo@stikeman.com 
Tel: +1 416-869-5524 

Lawyers for the Applicants 

TO: Service List 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



Court File No.: CV-25-00738613-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF 1242939 B.C. UNLIMITED LIABILITY COMPANY, 

1241423 B.C. LTD., 1330096 B.C. LTD., 1330094 B.C. LTD., 1330092 B.C. 
UNLIMITED LIABILITY COMPANY, 1329608 B.C. UNLIMITED LIABILITY 

COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 
SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO 

INC.

Applicants
SERVICE LIST

(as at June 6, 2026)

STIKEMAN ELLIOTT LLP
5300 Commerce Court West 
199 Bay Street
Toronto, ON M5L 1B9 

Counsel for the Applicants

Ashley Taylor
Tel: 416 869-5236
Email: ataylor@stikeman.com

Elizabeth Pillon
Tel: 416 869-5623
Email: lpillon@stikeman.com

Maria Konyukhova 
Tel: 416 869-5230
Email: mkonyukhova@stikeman.com

Jonah Mann
Tel: 416 869-5518
Email: JMann@stikeman.com

Philip Yang
Tel: 416 869-5593
Email: pyang@stikeman.com
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Tel: 416 869-5524
Email: bketwaroo@stikeman.com
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ALVAREZ & MARSAL 
CANADA INC. 
Royal Bank Plaza, South 
Tower 200 Bay Street, Suite 
29000 P.O. Box 22
Toronto, ON M5J 2J1 

The Court-appointed Monitor

Alan J Hutchens
Email: ahutchens@alvarezandmarsal.com

Greg Karpel
Email: gkarpel@alvarezandmarsal.com

Sven Dedic
Email: sdedic@alvarezandmarsal.com

Zach Gold
Email: zgold@alvarezandmarsal.com

Justin Karayannopoulos
Email: 
jkarayannopoulos@alvarezandmarsal.com

Mitchell Binder
Email: mbinder@alvarezandmarsal.com

Josh Marks
Email: jmarks@alvarezandmarsal.com

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, ON M5X 1A4

Counsel for the Court-appointed Monitor

Sean Zweig
Tel: 416 777-6254
Email: ZweigS@bennettjones.com

Michael Shakra 
Tel: 416 777-6236
Email: ShakraM@bennettjones.com

Preet Gill
Tel: 416 777-6513
Email: GillP@bennettjones.com

Thomas Gray
Tel: 416 777-7924
Email: GrayT@bennettjones.com

Shawn Kirkman
Tel: 416 777-7499
Email: kirkmans@bennettjones.com
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LENCZNER SLAGHT LLP 
130 Adelaide Street West, Suite 2600 
Toronto, ON M5H 3P5 

Counsel for Restore Capital LLC, in its 
capacity as FILO Agent

Matthew B. Lerner 
Tel: 416 865-2940
Email: mlerner@litigate.com

Brian Kolenda 
Tel: 416 865-2897
Email: bkolenda@litigate.com

Christopher Yung 
Tel: 416 865-2976
Email: cyung@litigate.com

Julien Sicco 
Tel: 416 640-7983
Email: jsicco@litigate.com

RICHTER INC.
3320 – 181 Bay Street
Toronto, ON M5J 2T3

Financial Advisors of Restore Capital LLC 
and Administrative Agent (Bank of America)

Gilles Benchaya
Tel: 514 934-3496
Email: gbenchaya@richterconsulting.com

Mandy Wu 
Tel: 312 224-9136
Email: mwu@richterconsulting.com

ROPES & GRAY LLP
1211 Avenue of the Americas
New York, NY 10036-8704

US Counsel for the Filo Agent (Restore 
Capital LLC) as DIP Lender

Gregg Galardi
Tel: 212 596-9139
Email: Gregg.Galardi@ropesgray.com

Max Silverstein
Tel: 212 596-9658
Email: Max.Silverstein@ropesgray.com

CASSELS BROCK & 
BLACKWELL LLP 
Bay Adelaide Centre – North Tower 
40 Temperance St., Suite 3200 
Toronto, ON M5H 0B4

Counsel for Hilco in its capacity as consignor 
and liquidator 

Shayne Kukulowicz 
Tel: 416 860-6463
Email: skukulowicz@cassels.com

Monique Sassi
Tel: 416 860-6886
Email: msassi@cassels.com

Matteo Clarkson-Maciel
Tel: 416 350-6961
Email: mclarksonmaciel@cassels.com

NORTON ROSE FULBRIGHT
222 Bay St., Suite 3000,
Toronto, ON M5K 1E7

Counsel for the Administrative 
Agent (Bank of America)

Evan Cobb
Tel: 416 216-1929
Email: evan.cobb@nortonrosefulbright.com

mailto:mlerner@litigate.com
mailto:gbenchaya@richterconsulting.com
mailto:mwu@richterconsulting.com
mailto:Max.Silverstein@ropesgray.com
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OSLER, HOSKIN & HARCOURT LLP
First Canadian Place
Suite 6200 100 King St W
Toronto, ON M5X 1B8

Counsel for Pathlight Capital

Marc Wasserman
Tel: 416 862-4908
Email: mwasserman@osler.com

David Rosenblat
Tel: 416 862-5673
Email: drosenblat@osler.com

Jeremy Dacks
Tel: 416 862-4923
Email: JDacks@osler.com

Justin Kanji
Tel: 416 862-6642
Email: jkanji@osler.com

CHOATE, HALL & STEWART LLP
Two International Place
Boston, MA 02110

U.S. Counsel for Pathlight Capital

Mark D Silva
Tel: 617-248-5127
Email: msilva@choate.com

Rick Thide
Tel: 617-248-4715
Email: rthide@choate.com

OSLER, HOSKIN & HARCOURT LLP
Suite 2700, Brookfield Place
225 – 6th Avenue S.W.
Calgary AB T2P 1N

Counsel for Neo Capital 

Emily Paplawski
Tel: 403 260-7071
Email: epaplawski@osler.com

REFLECT ADVISORS, LLC 

Financial Advisors for the Applicants

Adam Zalev
Tel: 949 416-1163
Email: azalev@reflectadvisors.com

Darcy Eveleigh
Tel: 289 221-1684
Email: develeigh@reflectadvisors.com

Yaara Avitzur
Email: yavitzur@reflectadvisors.com

mailto:mwasserman@osler.com
mailto:drosenblat@osler.com
mailto:JDacks@osler.com
mailto:jkanji@osler.com
mailto:yavitzur@reflectadvisors.com
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GOODMANS LLP
Bay-Adelaide Centre
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7

Counsel for RioCan Real estate Investment 
Trust

Robert J. Chadwick 
Tel: 416 597-4285
Email: rchadwick@goodmans.ca

Joseph Pasquariello
Tel: 416 597-4216
Email: jpasquariello@goodmans.ca

Andrew Harmes
Tel: 416 849-6923
Email: aharmes@goodmans.ca

GOODMANS LLP
Bay-Adelaide Centre
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7

Counsel for Maple Leaf Sports & 
Entertainment Partnership

Chris Armstrong 
Tel: (416) 979-2211
Email:  carmstrong@goodmans.ca

URSEL PHILLIPS FELLOWS 
HOPKINSON LLP
555 Richmond St. W., Suite 1200,
Toronto, ON M5V 3B1

Employees Representative Counsel

Susan Ursel
Tel: 416 969-3515
Email: sursel@upfhlaw.ca

Karen Ensslen
Tel: 416 969-3518
Email: kensslen@upfhlaw.ca

DENTONS CANADA LLP 
77 King Street West, Suite 400
Toronto-Dominion Centre, 
Toronto, ON M5K 0A1

Counsel for Urban Outfitters, Inc., a 
vendor and creditor of Hudson’s Bay 
Company ULC

Michael Beeforth 
Tel: 416 367-6779
Email: michael.beeforth@dentons.com

DENTONS CANADA LLP 
77 King Street West, Suite 400
Toronto-Dominion Centre, 
Toronto, ON M5K 0A1

Counsel for Bugatti Group Inc.

Ken Kraft 
Tel: 416 863-4374
Email:  kenneth.kraft@dentons.com

Roger P. Simard
Tel: 514 878-5834
Email:  roger.simard@dentons.com

Anthony Rudman
Tel: 514 673-7423
Email:  anthony.rudman@dentons.com

mailto:sursel@upfhlaw.ca
mailto:kensslen@upfhlaw.ca
mailto:kenneth.kraft@dentons.com
mailto:anthony.rudman@dentons.com
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DENTONS CANADA LLP 
77 King Street West, Suite 400
Toronto-Dominion Centre, 
Toronto, ON M5K 0A1

Counsel for Amazon Web Services

Ken Kraft 
Tel: 416 863-4374
Email:  kenneth.kraft@dentons.com

Roger P. Simard
Tel: 514 878-5834
Email:  roger.simard@dentons.com

Andreas Dhaene
Tel: 514 673-7466
Email:  andreas.dhaene@dentons.com

CHAITONS LLP
5000 Yonge St. 10th Floor 
Toronto, ON M2N 7E9

Counsel for Nike Retail Services Inc., and 
PVH Canada Inc.

Harvey Chaiton 
Tel: 416 218-1129
Email: harvey@chaitons.com

George Benchetrit
Tel: 416 218-1141 
Email: george@chaitons.com

CHAITONS LLP
5000 Yonge St. 10th Floor 
Toronto, ON M2N 7E9

Counsel for Ever New Melbourne Ltd.

Maya Poliak 
Tel: 416 218-1161
Email: Maya@chaitons.com

Lynda Christodoulou
Email: Lyndac@chaitons.com

AIRD & BERLIS LLP
Brookfield Place
Suite 1800, Box 754
181 Bay Street
Toronto, ON M5J 2T9

Counsel for The Toronto-Dominion Bank

D. Robb English 
Tel: 416 865-4748
Email: renglish@airdberlis.com

Calvin Horsten 
Tel: 416 865-3077
Email: chorsten@airdberlis.com

AIRD & BERLIS LLP
Brookfield Place
Suite 1800, Box 754
181 Bay Street
Toronto, ON M5J 2T9

Counsel for Suppliers and Saks Global 
Enterprises LLC.

Steven Graff
Tel: 416 865-7726
Email: sgraff@airdberlis.com

Cristian Delfino
Tel: 416 865-7748
Email: cdelfino@airdberlis.com

Kyle Plunkett
Tel: 416 865-3406
Email: kplunkett@airdberlis.com

mailto:kenneth.kraft@dentons.com
mailto:andreas.dhaene@dentons.com
mailto:harvey@chaitons.com
mailto:Maya@chaitons.com
mailto:renglish@airdberlis.com
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AIRD & BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Counsel for Manulife Financial and
Manufacturers Life Insurance Company

Ian Aversa
Tel: 416 865-3082
Email: iaversa@airdberlis.com

Matilda Lici
Tel: 416 865-3428
Email: mlici@airdberlis.com

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place Suite 1800, Box 754
181 Bay Street
Toronto, ON M5J 2T9

Counsel for Richemont Canada, Inc.

Sanjeev P.R. Mitra
Tel: 416 865-3085
Email: smitra@airdberlis.com

Shaun Parsons 
Tel: 416 637-7982
Email: sparsons@airdberlis.com

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto ON M5H 3S1

Counsel for The Trustees of the 
Congregation of Knox’s Church, Toronto

David S. Ward 
Tel: 416 595-8625
Email: dward@millerthomson.com

Matthew Cressatti 
Tel: 416 597-4311
Email: mcressatti@millerthomson.com

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto ON M5H 3S1

Counsel for United Parcel Services Canada 
Ltd.

Mitchell Lightowler 
Tel: 416 595-7938
Email: mlightowler@millerthomson.com

Craig Mills
Tel: 416 595-8596
Email: cmills@millerthomson.com

MILLER THOMSON LLP
Scotia Plaza 
40 King Street West, Suite 6600 
P.O. Box 1011 Toronto ON M5H 3S1

Counsel for Indo Count Industries India 
Limited

Jeffrey Carhart 
Tel: 416 595-8615
Email: jcarhart@millerthomson.com 

Craig Mills 
Tel: 416 595-8596
Email: cmills@millerthomson.com

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto ON M5H 3S1

Counsel for Rapid Construction Solutions 
Inc.

Paul Guaragna
Tel: 905 532-6679
Email: pguaragna@millerthomson.com

mailto:iaversa@airdberlis.com
mailto:mlightowler@millerthomson.com
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GORDON BROTHERS CANADA ULC
101 Huntington Ave, Suite 1100
Boston, MA 02199

Rick Edwards
Email: redwards@gordonbrothers.com

ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Ontario Regional Office
120 Adelaide Street West, Suite 400
Toronto, ON M5H 1T1

Fax: 416-973-0942

Counsel for His Majesty the King in Right of 
Canada as represented by the Minister of 
National Revenue

Kelly Smith Wayland
Tel: 647 533-7183
Email: kelly.smithwayland@justice.gc.ca

Edward Park
Tel: 647 292-9368
Email: edward.park@justice.gc.ca

General Enquiries
Email: agc-pgc.toronto-tax-
fiscal@justice.gc.ca

ATTORNEY GENERAL OF CANADA
Department of Justice
Service Canada
Ontario Regional Office
120 Adelaide Street West, Suite 400
Toronto, ON M5H 1T1

Asad Moten
Tel: 437 423-6426
Email: asad.moten@justice.gc.ca

Walter Kravchuk
Email: Walter.Kravchuk@justice.gc.ca

MINISTRY OF FINANCE (ONTARIO) 
Legal Services Branch
11-777 Bay Street
Toronto, ON M5G 2C8

Steven Groeneveld
Email: Steven.Groeneveld@ontario.ca

Insolvency Unit
Email: insolvency.unit@ontario.ca

MINISTRY OF THE ATTORNEY
GENERAL (BRITISH COLUMBIA)
Legal Services Branch, Revenue & Taxation
PO Box 9280 Stn Prov Govt
Victoria, BC V8W 9J7

Deputy Attorney General
Ministry of Attorney General

Email: AGLSBRevTaxInsolvency@gov.bc.ca

Cindy Cheuk
Legal Counsel
Email: cindy.cheuk@gov.bc.ca

Aaron Welch
Legal Counsel
Tel: 250 356-8589
Email: aaron.welch@gov.bc.ca

MINISTRY OF JUSTICE AND SOLICITOR 
GENERAL (ALBERTA)
Legal Services
2nd Floor, Peace Hills Trust Tower
10011 – 109 Street
Edmonton, AB T5J 3S8

General Enquiries
Tel: 780 427-2711
Email: jsg.servicehmk@gov.ab.ca

mailto:edward.park@justice.gc.ca
mailto:asad.moten@justice.gc.ca
mailto:Walter.Kravchuk@justice.gc.ca
mailto:aaron.welch@gov.bc.ca
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MINISTRY OF FINANCE (ALBERTA)
Tax And Revenue Administration 
9811-109 St NW
Edmonton, AB T5K 2L5

General Enquiries
Tel: 780 427-3044
Email: tra.revenue@gov.ab.ca

DEPARTMENT OF JUSTICE
(MANITOBA)
Civil Legal Services
730 - 405 Broadway
Winnipeg, MB R3C 3L6

Vivian Li
Tel: 431-844-4593
Email: vivian.li@gov.mb.ca

Shelley Haner
Tel: 202 792-6471
Email: shelley.haner@gov.mb.ca

DEPARTMENT OF FINANCE (MANITOBA) 
Taxation Division
101- 401 York Avenue
Manitoba, MB R3C 0P8

General Enquiries
Tel: 204 945-6444
Email: mbtax@gov.mb.ca

MINISTRY OF JUSTICE AND ATTORNEY 
GENERAL (SASKATCHEWAN) 
Room 355 
2405 Legislative Drive 
Regina, SK S4S 0B3

Tel: 306 787-5353 
Email: jus.minister@gov.sk.ca

MINISTRY OF FINANCE 
(SASKATCHEWAN)
2350 Albert Street, 5th Floor
Regina, SK S4P 4A6

Max Hendricks
Tel: 306 787-6621
Email: max.hendricks@gov.sk.ca

General Enquiries
Tel: 306 787-6060
Email: fin.minister@gov.sk.ca

MINISTRY OF THE ATTORNEY
GENERAL (NOVA SCOTIA)
1690 Hollis Street, PO Box 7
Halifax, Nova Scotia B3J 2L6

General Enquiries
Tel: 902 424-4030
Email: justweb@gov.ns.ca

Edward Gores
Email: Edward.Gores@novascotia.ca

MINISTRY OF FINANCE (NOVA SCOTIA)
1690 Hollis Street, PO Box 187
Halifax, Nova Scotia B3J 2N3

General Inquiries:
Email: FinanceWeb@novascotia.ca

DLA PIPER (CANADA) LLP
1133 Melville Street, Suite 2700
Vancouver, British Columbia V6E 4E5

Counsel for Snowflake Inc.

Arad Mojtahedi
Tel: +1 604 443-2623
Email: arad.mojtahedi@ca.dlapiper.com

Joel Robertson-Taylor
Tel: +1 604 443-2681
Email: joel.robertson-taylor@ca.dlapiper.com

mailto:justweb@gov.ns.ca
mailto:Edward.Gores@novascotia.ca
mailto:joel.robertson-taylor@ca.dlapiper.com


9

REVENU QUÉBEC
3, Complexe Desjardins, secteur D221LC
C.P. 5000, succursale Place-Desjardins, 
22e étage
Montréal (Québec) H5B 1A7

Counsel for Revenu Québec

Me Sarah Pinsonneault
Legal Counsel
Tel: 514 287-8235
Email: Sarah.Pinsonnault@revenuquebec.ca

Copy to: 

Me Daniel Cantin
Legal Counsel
Email: DanielCantin@revenuquebec.ca

Patrick Magen
Email: Patrick.Magen@revenuquebec.ca

Email: notif-quebec@revenuquebec.ca 
Copy to: 
Email: notif-montreal@revenuquebec.ca 

CANADA REVENUE AGENCY
1 Front Street West
Toronto, ON M5J 2X6

Email: agc-pgc.toronto-tax-
fiscal@justice.gc.ca

ATTORNEY GENERAL FOR ONTARIO
Crown Law Office - Civil 8-720 Bay Street
Toronto, ON M7A 2S9

Ananthan Sinnadurai
Tel: 416-910-8789
Email: ananthan.sinnadurai@ontario.ca

FINANCIAL SERVICES REGULATORY 
AUTHORITY (FSRA)
25 Sheppard Avenue West
Suite 100 Toronto, ON M2N 6S6

Jordan Solway
Email: jordan.solway@fsrao.ca
Executive Vice President Legal & Enforcement 
and General Counsel

Elissa Sinha
Email: elissa.sinha@fsrao.ca
Director, Litigation and Enforcement

Michael Scott
Email: michael.scott@fsrao.ca
Senior Counsel

FASKEN MARTINEAU DuMOULIN LLP
Barristers and Solicitors
333 Bay Street, Suite 2400 Bay 
Adelaide Centre, Box 20 
Toronto, ON M5H 2T6

Counsel for Royal Bank of Canada, as 
lender

Stuart Brotman
Tel: 416 865-5419
Email: sbrotman@fasken.com

Mitch Stephenson
Tel: 416 868-3502
Email: mstephenson@fasken.com

Jennifer L. Caruso
Tel: 416 865-4471
Email: jcaruso@fasken.com

mailto:DanielCantin@revenuquebec.ca
mailto:notif-montreal@revenuquebec.ca
mailto:ananthan.sinnadurai@ontario.ca
mailto:jordan.solway@fsrao.ca
mailto:elissa.sinha@fsrao.ca
mailto:michael.scott@fsrao.ca
mailto:sbrotman@fasken.com
mailto:jcaruso@fasken.com
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FASKEN MARTINEAU DuMOULIN LLP
350 7th Avenue SW, Suite 3400, 
Calgary, Alberta T2P 3N9

Counsel for Direct Energy Marketing Limited

Jayden Wlasichuk
Tel: +1 587 233 4104
Email: jwlasichuk@fasken.com

GOWLING WLG
100 King St W Suite 1600 
Toronto, ON M5X 1G5

Counsel for Cominar Real Estate Investment 
Trust

Ilias Hmimas
Tel: 514 877-3966
Email: ilias.hmimas@gowlingwlg.com

Francois Viau
Tel: 514 392-9530
Email: francois.viau@gowlingwlg.com

Alexandre Forest
Tel: 514 392-9424
Email: alexandre.forest@gowlingwlg.com

Haddon Murray
Tel: 416 862-3604
Email: haddon.murray@gowlingwlg.com

GOWLING WLG (CANADA) LLP
1 First Canadian Place, Suite 1600
100 King Street West
Toronto ON M5X 1G5

Solicitor for Chanel ULC

E. Patrick Shea, KC
Tel: 416 369-7399
Fax: 416 862-7661
Email: patrick.shea@gowlingwlg.com

Gowling WLG (Canada) LLP
One Main Street West
Hamilton ON L8P 4Z5

Counsel to the export insurer for the 
following unsecured creditors: Huizhou 
Shenglian Knitting Enterprise Limited; 
Jiangsu Etex Textile Corp.; Shandong 
Wonder Group Co., Ltd.; Shanghai Sunwin 
Industry Group Co., Ltd.; Shuang Yu 
(Tianjin) International Trade Co., Ltd.; 
Teammann Co., Ltd. / China Manufacturing 
Solution Limited; Zhejiang Kata Technology 
Co., Ltd.

Louis Frapporti
Tel: 905 540-3262
Email: Louis.Frapporti@gowlingwlg.com

Chris Heinemann
Tel: 905 540-2465
Email: 
christoph.heinemann@gowlingwlg.com

mailto:ilias.hmimas@gowlingwlg.com
mailto:francois.viau@gowlingwlg.com
mailto:alexandre.forest@gowlingwlg.com
mailto:haddon.murray@gowlingwlg.com
mailto:Louis.Frapporti@gowlingwlg.com
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Gowling WLG (Canada)
160 Elgin Street Suite 2600
Ottawa Ontario K1P 1C3

and to:

3700-1, Place Ville Marie
Montréal Québec H3B 3P4
Canada

Counsel for Pendleton Woolen Mills

Martha Savoy
Tel: 613-786-0180
Email: martha.savoy@gowlingwlg.com

Valerie Dilena
Tel: 514- 877-3981
Email: valerie.dilena@gowlingwlg.com

THORNTON GROUT FINNIGAN LLP 
100 Wellington Street West, Suite 3200
Toronto, ON M5K 1K7

Counsel for Oxford Properties Group, 
OMERS Realty Management Corporation, 
Yorkdale Shopping Centre Holdings Inc., 
Scarborough Town Centre Holdings Inc., 
Montez Hillcrest Inc. and Hillcrest 
Holdings Inc., Kingsway Garden Holdings 
Inc., Oxford Properties Retail Holdings 
Inc., Oxford Properties Retail Holdings II 
Inc., OMERS Realty Corporation, Oxford 
Properties Retail Limited Partnership, 
CPPIB Upper Canada Mall Inc., CPP 
Investment Board Real Estate Holdings 
Inc.

D.J. Miller
Tel: 416 304-0559
Email: djmiller@tgf.ca

Andrew Nesbitt
Tel: 416 307-2413
Email: anesbitt@tgf.ca

DAOUST VUKOVICH LLP
20 Queen Street West, Suite 3000
Toronto, ON M5H 3R3

Brian Parker 
Tel: 416 591-3036
Email: bparker@dv-law.com

TYR LLP 
488 Wellington Street W, Suite 300-302
Toronto, ON M5V 1E3

Counsel for Ivanhoe Cambridge Inc.

James D. Bunting 
Tel: 647 519-6607
Email: jbunting@tyrllp.com

TORYS LLP 
79 Wellington St W #3300 
Toronto, ON M5K 1N2

Counsel for Cadillac Fairview 

David Bish
Tel: 416 865-7353
Email: dbish@torys.com

Alec Angle 
Tel: 416 865-7534
Email: aangle@torys.com

Jeremy Opolsky
Tel: 416 865-8117
Email: jopolsky@torys.com

mailto:martha.savoy@gowlingwlg.com
mailto:djmiller@tgf.ca
mailto:jbunting@tyrllp.com
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PURE INDUSTRIAL
121 King Street W, Suite 1200
PO Box 112 
Toronto, ON M5H 3T9

on behalf of 
PIRET (18111 Blundell Road) Holdings Inc.

Yohan Li
Email: yli@pureindustrial.ca
Andrée Lemay-Roux
Email: alemayroux@pureindustrial.ca

SIMON PROPERTY GROUP 
Group 225 West Washington Street 
Indianapolis, Indiana 46204- 3438 USA

on behalf of 
HALTON HILLS SHOPPING CENTRE 
PARTNERSHIP

Email: bankruptcy@simon.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Counsel for EY in the Receivership of 
Woodbine Mall Holdings Inc.

Eric Golden
Tel: 416 593-3927
Email: egolden@blaney.com

Chad Kopach
Tel: 416 593-2985
Email: ckopach@blaney.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Counsel for TK Elevator (Canada) Ltd. and 
Schindler Elevator Corporation

Lou Brzezinski 
Tel: 416 593-2952
Email: lbrzezin@blaney.com

Nadav Amar
Tel: 416 593-3903
Email: namar@blaney.com

Alexandra Teodorescu
Tel: 416 596-4279
Email: ateodorescu@blaney.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Counsel for BentallGreenOak (Canada) LP, 
QuadReal Property Group and Primaris 
Real Estate Investment Trust

John C. Wolf
Tel: 416 593-2994
Email: jwolf@blaney.com

David T. Ullmann
Tel: 416 596-4289
Email: dullmann@blaney.com

Brendan Jones
Tel: 416 593-2997
Email: bjones@blaney.com

mailto:yli@pureindustrial.ca
mailto:bankruptcy@simon.com
mailto:ckopach@blaney.com
mailto:lbrzezin@blaney.com
mailto:namar@blaney.com
mailto:ateodorescu@blaney.com
mailto:bjones@blaney.com
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BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Counsel for SMCP Canada Inc.

John C. Wolf
Tel: 416 593-2994
Email: jwolf@blaney.com

DICKSON WRIGHT LLP 
199 Bay Street, Suite 2200 
Commerce Court West 
Toronto, ON M5L 1G4

Stephen Posen
Tel: 416 369-4103
Email: sposen@dickinsonwright.com

David Preger
Tel: 416 646-4606
Email: DPreger@dickinsonwright.com

Blair G. McRadu
Tel: 416 777-4039
Email: bmcradu@dickinsonwright.com

LAX O’SULLIVAN LISUS GOTTLIEB LLP
Counsel
Suite 2750, 145 King Street West 
Toronto, ON M5H 1J8

Counsel for KingSett Capital Inc.

Matthew P. Gottlieb 
Tel: 416 644-5353
Email: mgottlieb@lolg.ca

Andrew Winton 
Tel: 416 644-5342
Email: awinton@lolg.ca

Annecy Pang 
Tel: 416 956-5098
Email: apang@lolg.ca

KingSett Capital Inc. contacts

Theresa Warnaar 
Email: TWarnaar@kingsettcapital.com

Trina Ravindrakumar 
Email: TRavindrakumar@kingsettcapital.com

mailto:sposen@dickinsonwright.com
mailto:DPreger@dickinsonwright.com
mailto:mgottlieb@lolg.ca
mailto:awinton@lolg.ca
mailto:TWarnaar@kingsettcapital.com
mailto:TRavindrakumar@kingsettcapital.com
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CAMELINO GALESSIERE LLP
Barristers and Solicitors
65 Queen Street West, Suite 440
Toronto, ON M5H 2M5

Counsel for (i) Ivanhoe Cambridge II 
Inc./Jones Lang LaSalle Incorporated as 
landlord and/or authorized agent and 
manager for the landlords of its retail stores 
leased to one or more of the Applicants; (ii) 
Morguard Investments Limited as authorized 
agent and manager for the landlords of its 
retail stores leased to one or more of the 
Applicants; (iii) Cushman & Wakefield Asset 
Services ULC as authorized agent and 
manager for 4239474 Canada Inc. (general 
partner of Mic Mac Mall Limited Partnership),
Aberdeen Kamloops Mall Limited, Cornwall 
Centre Inc. and EMTC Holdings Inc.; (iv) 
Salthill Property Management Inc. as 
authorized agent and manager for the 
landlords of its retail stores leased to one or 
more of the Applicants; and (v) PIRET 
(18111 Blundell Road) Holdings Inc.

Linda Galessiere
Tel: 416 306-3827
Email: lgalessiere@cglegal.ca

Gustavo F. Camelino
Tel: 416 306-3834
Email: gcamelino@cglegal.ca

MCMILLAN LLP
Brookfield Place 
181 Bay Street Suite 4400 
Toronto, ON M5J 2T3

Counsel for BH Multi Com Corporation, BH 
Multi Color Corporation and Richline Group 
Canada Ltd.

Tushara Weerasooriya
Tel: 416 865-7890
Email: Tushara.Weerasooriya@mcmillan.ca

Jeffrey Levine
Tel: 416 865-7791
Email: jeffrey.levine@mcmillan.ca

Guneev Bhinder 
Tel: 416 307-4067
Email: guneev.bhinder@mcmillan.ca

mailto:lgalessiere@cglegal.ca
mailto:gcamelino@cglegal.ca


15

MCMILLAN LLP 
1700, 421 - 7th Avenue S.W.
Calgary, Alberta T2P 4K9

Counsel for Ralph Lauren Corporation

Kourtney Rylands
Tel: 403 355-3326
Email: Kourtney.Rylands@mcmillan.ca

Adam Maerov
Tel: 403 215-2752
Email:  adam.maerov@mcmillan.ca

Craig Harkness
Tel: 403-215-2759
Email: craig.harkness@mcmillan.ca

Contact Information for Ralph Lauren 
Corporation:

Email: cris.navarro@ralphlauren.com
Email: rowena.ricalde@ralphlauren.com
Email: randy.samson@ralphlauren.com
Email: brian.fenelli@ralphlauren.com

PALIARE ROLAND ROSENBERG 
ROTHSTEIN LLP
155 Wellington Street West, 35th Floor 
Toronto, ON M5V 3H1

Ken Rosenberg
Tel: 416 646-4304
Email: ken.rosenberg@paliareroland.com

Max Starnino
Tel: 416 646-7431
Email: max.starnino@paliareroland.com

Emily Lawrence
Tel: 416 646-7475
Email: emily.lawrence@paliareroland.com

Evan Snyder
Tel: 416 646-6320
Email: evan.snyder@paliareroland.com

CALEYWRAY
70 Creditview Rd
Woodbridge, ON L4L 9N4

Counsel for the United Food and 
Commercial Workers Canada, Local 1006A.

Micheil M Russell 
Tel: 416 775-4679
Email: russellm@caleywray.com

Yiwei Jin 
Tel: 416 775-4693
Email: jiny@caleywray.com 

UNIFOR
308-720 Spadina Avenue 
Toronto, ON M5S2T9

Dwayne E Gunness 
Tel: 416 972-7662
Email: uniforlocal40@gmail.com

Dayle Steadman
Email: Dayle.Steadman@unifor.org

mailto:brian.fenelli@ralphlauren.com
mailto:ken.rosenberg@paliareroland.com
mailto:emily.lawrence@paliareroland.com
mailto:evan.snyder@paliareroland.com
mailto:uniforlocal40@gmail.com
mailto:Dayle.Steadman@unifor.org
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UNIFOR
115 Gordon Baker Road
Toronto, ON M2H 0A8

Unifor National Servicing Representative
 that works with Unifor Local 40 in 
Toronto, Ontario

Justin Connolly
Tel: 647 237-2691
Email: justin.connolly@unifor.org

UNITED FOOD AND COMMERCIAL 
WORKERS LOCAL 1518
350 Columbia St. 
New Westminster, BC V3L 1A6

Ashley Campbell
Tel: 604 526-1518
Email: ACampbell@ufcw1518.com

General Email: reception@ufcw1518.com

UNIFOR LOCAL 40
308 – 720 Spadina Ave
Toronto, ON M5S 2T9

and to:

UNIFOR LEGAL DEPARTMENT
115 Gordon Baker Road
Toronto, ON M2H 0A8

Counsels for Unifor Local 40 

Farah Baloo
Tel: 416 917-7749
Fax: (416) 495-3786
Email: farah.baloo@unifor.org

Blake Scott
Tel: 604 353-8769
Fax: (416) 495-3786
Email: blake.scott@unifor.org

UNITED STEELWORKERS OF AMERICA 
LOCAL 1-417
181 Vernon Avenue
Kamloops, BC V2B 1L7

Tel: 250 554-3167
Email: Joardan@usw1417.ca

UNIFOR LOCAL 240
2345 Central Avenue
Windsor, ON N8W 4J1

Dana Dunphy
Tel: 519 253-8720
Email: Dana.Dunphy@unifor.org

Jodi Nesbitt 
Email: jodi@uniforlocal240.ca

UNIFOR LOCAL 240
3400 Somme Ave
Windsor, ON N8W 1V4

and to:

UNIFOR LEGAL DEPARTMENT
115 Gordon Baker Road
Toronto, ON M2H 0A8

Farah Baloo
Tel: 416 917-7749
Email: farah.baloo@unifor.org

Blake Scott
Tel: 604 353-8769
Fax: (416) 495-3786
Email: blake.scott@unifor.org

mailto:justin.connolly@unifor.org
mailto:reception@ufcw1518.com
mailto:farah.baloo@unifor.org
mailto:blake.scott@unifor.org
mailto:Joardan@usw1417.ca
mailto:Dana.Dunphy@unifor.org
mailto:jodi@uniforlocal240.ca
mailto:farah.baloo@unifor.org
mailto:blake.scott@unifor.org
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UNITED FOOD AND COMMERCIAL 
WORKERS, INTERNATIONAL UNION, 
LOCAL 1006A
70 Creditview Rd
Woodbridge, ON L4L 9N4

Winston Gordon 

and to :

Joshua Robichaud

Tel: 905 850-0096
Email: ufcw@ufcw1006a.ca

TEAMSTERS LOCAL 31
1 Grosvenor Square 
Delta, BC V3M 5S1

Mark Bethel
Tel: 604 227-6719
Email: mbethel@teamsters31.ca

BANK OF MONTREAL, 
250 Yonge Street, 11th Floor
Toronto, ON M5B 2L7

Administrative Agent

Attention: Client Services, Corporate & 
Commercial Lending Operations

Email: steven.mackinnon@bmo.com
Email: David.Check@bmo.com
Email: Raza.Qureshi@bmo.com
Email: MichaelM.Johnson@bmo.com
Email: jonathan.noble@bmo.com

MCCARTHY TÉTRAULT LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Counsel to Bank of Montreal, as 
Administrative Agent

and to:

Counsel to Desjardins Financial Security Life 
Assurance Company

Heather Meredith 
Tel: 416 601-8342
Email: hmeredith@mccarthy.ca

Trevor Courtis 
Tel: 416 601-7643
Email: tcourtis@mccarthy.ca

MCCARTHY TETRAULT LLP
66 Wellington St W Suite 5300
Toronto, ON M5K 1E6

Counsel for Investment Management 
Corporation of Ontario

Sam Rogers
Tel: 416 601-7726
Email: sbrogers@mccarthy.ca 

Lance Williams
Tel: 604 643-7154
Email: lwilliams@mccarthy.ca

Ashley Bowron
Tel: 604 643-7973
Email: abowron@mccarthy.ca 

Sue Danielisz
Tel: 604 643-5904
Email: sdanielisz@mccarthy.ca

mailto:ufcw@ufcw1006a.ca
mailto:mbethel@teamsters31.ca
mailto:MichaelM.Johnson@bmo.com
mailto:jonathan.noble@bmo.com
mailto:hmeredith@mccarthy.ca
mailto:tcourtis@mccarthy.ca
mailto:abowron@mccarthy.ca
mailto:sdanielisz@mccarthy.ca
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MCCARTHY TÉTRAULT LLP
Suite 5300, TD Bank Tower 
Toronto, ON M5K 1E6

Counsel for the Respondents, Toronto-
Dominion Bank and Canada Life Assurance 
Company, as mortgagees of Oakville Place

Michael Kershaw 
Tel: 416 601-8171
Email: mkershaw@mccarthy.ca

James Gage
Tel: 416 601-7539
Email: jgage@mccarthy.ca

Meena Alnajar
Tel:  416-601-8116
Email:  malnajar@mccarthy.ca

MCCARTHY TÉTRAULT LLP
Suite 5300, TD Bank Tower 
Toronto, ON M5K 1E6

Counsel for the Respondents, Royal Bank of 
Canada, as administrative agent and lender 
with respect to the financing of the Yorkdale 
Shopping Centre JV Head Lease

George Plummer 
Tel: 416 601-7796
Email: gaplummer@mccarthy.ca

John Currie
Tel: 416 601-8154
Email: jcurrie@mccarthy.ca

DESJARDINS FINANCIAL SECURITY 
LIFE ASSURANCE COMPANY
95 St. Clair Avenue West, Suite 700
Toronto, ON M4V 1N7

Attention: Mortgage Administration
Email: Toronto@desjam.com

RC HOLDING II LP
2300 Yonge Street, Suite 500
Toronto, ON M4P 1E4

J. Suess
Email: Jsuess@riocan.com

R. Frasca
Email: rfrasca@riocan.com

ROYAL BANK OF CANADA
Royal Bank of Canada
200 Bay Street, South Tower 19th Floor
Toronto, Ontario M5J 2J5

and to:

AGENCY SERVICES GROUP
155 Wellington Street West, 8th Floor
Toronto, Ontario M5V 3H1

Attention: Stephen McLeese
Email: stephen.mcleese@rbc.com

Scott Bridges
Email: scott.bridges@rbc.com

and to:

Attention: Drake Guo
Email: drake.guo@rbccm.com

mailto:mkershaw@mccarthy.ca
mailto:jgage@mccarthy.ca
mailto:gaplummer@mccarthy.ca
mailto:jcurrie@mccarthy.ca
mailto:Toronto@desjam.com
mailto:Jsuess@riocan.com
mailto:rfrasca@riocan.com
mailto:scott.bridges@rbc.com
mailto:drake.guo@rbccm.com
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THE CANADA LIFE ASSURANCE 
COMPANY
TORONTO-DOMINION BANK
Toronto-Dominion Bank Tower, 14th Floor
66 Wellington Street West
Toronto, Ontario M5K 1A2

and to: 

THE CANADA LIFE ASSURANCE 
COMPANY
330 University Avenue
Toronto, Ontario M5G 1R8

Attention: Vice-President, Commercial 
Mortgage Group
Email: td.cmgcommmtg@td.com

and to 

Attention: Managing Director, Mortgage 
Investments
Email: 
cl_commercial.mortgage@canadalife.com

HSBC BANK CANADA, as 
Administrative Agent and 
Sole Lead Arranger
600 – 885 West Georgia Street 
Vancouver, BC V6C 3G1

HSBC Bank Canada, Canadian Western 
Bank, United Overseas Bank Limited 
Industrial & Commercial Bank of China 
(Canada)

Attention: Chris Golding 
Facsimile No.: (604) 641-1169
Email: chris.golding@rbc.com

Mary Turner
Tel: 416 670-3060
Email: Maryjaneturner@icloud.com

Evelyn Reynolds
Tel: 416 520- 9837
Email: evelyn.reynolds@rogers.com

Wayne Drummond
Tel: 905 460-4690
Email: wadrummond6@gmail.com

Kerry Mader
Tel: 416 436-0110
Email: Kerry.mader@live.com

Alison Coville
Tel: 416 523-3177
Email: alisoncoville480@gmail.com

LERNERS LLP
85 Dufferin Ave
P.O. Box 2335
London, Ontario N6A 4G4

Counsel for Bastian Solutions, LLC

Lianne J. Armstrong
Tel: 519 640-6320
Email: larmstrong@lerners.ca

mailto:td.cmgcommmtg@td.com
mailto:cl_commercial.mortgage@canadalife.com
mailto:chris.golding@rbc.com
mailto:Maryjaneturner@icloud.com
mailto:evelyn.reynolds@rogers.com
mailto:wadrummond6@gmail.com
mailto:Kerry.mader@live.com
mailto:alisoncoville480@gmail.com
mailto:larmstrong@lerners.ca
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DLA PIPER (CANADA) LLP
Suite 2700, 10220 - 103rd Ave NW
Edmonton, AB T5J 0K4

Counsel for LVMH Moët Hennessy Louis 
Vuitton SA

Jerritt Pawlyk
Email: Jerritt.Pawlyk@ca.dlapiper.com

Isaac Belland
Email: isaac.belland@ca.dlapiper.com

METCALFE, BLAINEY & BURNS LLP
#202 – 18 Crown Steel Drive
Markham, ON L3R 9X8

Litigation counsel for Browne Group Inc.

Janet Lee
Email: janetlee@mbb.ca
Tel: 905 475-7676 ext 338

Micah Ryu
Email: micahryu@mbb.ca
Tel: 905 475-7676 ext 319

Veronica Cai
Email: VeronicaCai@mbb.ca

SPORTS INDUSTRY CREDIT 
ASSOCIATION
245 Victoria Avenue, Suite 800
Westmount, Quebec, H3Z 2M6

William Anidjar
Director of Credit - North America
Email: william@sica.ca

Brian Dabarno
President
Email: brian@sica.ca

RICKETTS HARRIS LLP
250 Yonge Street Suite 2200 Toronto ON 
M5B 2L7

Counsel for Samsonite Canada Inc.

Pavle Masic 
Tel: 416 846-2536
Email: pmasic@rickettsharris.com

Martin Wasserman 
Tel: 647 644-6238
Email: mwasserman@rickettsharris.com

Cozen O’Connor LLP
Bay Adelaide Centre North Tower
40 Temperance St. Suite 2700 
Toronto, ON, M5H 0B4

Counsel to Ferragamo Canada, Inc.

Steven Weisz
Tel: 647 417-5334
Email: sweisz@cozen.com

Dilina Lallani
Tel: 647 417-5349
Email: DLallani@cozen.com

ALICE + OLIVIA INTERNATIONAL LLC
111 Secaucus Road 
Secaucus, NJ 07094

Igor Mershon
Email: igor.mershon@aliceandolivia.com

Centric Brands LLC and its subsidiaries
Legal Department 
350 Fifth Avenue, 6th floor
New York, NY 10118

Attention: Centric Brands Legal Department
Email: legal@centricbrands.com

mailto:Jerritt.Pawlyk@ca.dlapiper.com
mailto:isaac.belland@ca.dlapiper.com
mailto:janetlee@mbb.ca
mailto:micahryu@mbb.ca
mailto:VeronicaCai@mbb.ca
mailto:william@sica.ca
mailto:brian@sica.ca
mailto:pmasic@rickettsharris.com
mailto:mwasserman@rickettsharris.com
mailto:sweisz@cozen.com
mailto:DLallani@cozen.com
mailto:igor.mershon@aliceandolivia.com
mailto:legal@centricbrands.com
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WESTDELL DEVELOPMENT CORP.
1105 Wellington Road
London, Ontario N6E 1V4

Representative of 
White Oaks Shopping Centre

Jeff Wilson
Email: jwilson@westdellcorp.com

KOSKIE MINSKY LLP 
20 Queen Street West, Suite 900, Box 52 
Toronto, ON M5H 3R3

Counsel for Chesley Boucher, Lucio 
Cammisa, Orazio Mazzotta, Mozac 
Mohammed-Ali, and certain other employees 
and retirees

Andrew J. Hatnay
Tel: 416 595-2083
Email: ahatnay@kmlaw.ca

James Harnum 
Tel: 416 542-6285 
Email: jharnum@kmlaw.ca

Robert Drake
Tel: 416 595-2095
Email: rdrake@kmlaw.ca

Abir Shamim
Tel: 416 354-7758
Email: ashamim@kmlaw.ca

Manis Law
2300 Yonge Street, Suite 1600
Toronto, ON M4P 1E4

Counsel for Villeroy & Boch

Howard F. Manis
Tel: 416 417-7257
Email: hmanis@manislaw.ca

LEYAD CORPORATION
511 Place d’Armes, #800
Montreal, Quebec H2Y 2W7

Representative for Londonderry Shopping 
Centre

Daniel Prudkov
Tel: 514 923-8230
Email: daniel@leyad.ca

STRADLEY RONON STEVENS & YOUNG, 
LLP
2005 Market Street, Suite 2600
Philadelphia, PA 19103

Representative for Rithum Corporation 
(successor to creditors, ChannelAdvisor 
Corporation and Commerce Technologies, 
LLC)

Daniel M. Pereira
Email: dpereira@stradley.com

FIELD LAW
2500-10175 101 St. NW
Edmonton, AB T51 0H3

Counsel to West Edmonton Mall Property 
Inc./West Edmonton Mall Ltd./Triple Five

Lindsey Miller
Tel: 780 423-7649
Email: lmiller@fieldlaw.com

mailto:jwilson@westdellcorp.com
mailto:ahatnay@kmlaw.ca
mailto:jharnum@kmlaw.ca
mailto:rdrake@kmlaw.ca
mailto:ashamim@kmlaw.ca
mailto:hmanis@manislaw.ca
mailto:daniel@leyad.ca
mailto:dpereira@stradley.com
mailto:lmiller@fieldlaw.com
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STINSON LLP
50 South Sixth Street, Suite 2600
Minneapolis, MN 55402

Counsel to Target Corporation

C.J. Harayda
Tel: 612 335-1928
Email: cj.harayda@stinson.com

TIGER CAPITAL GROUP LLC
60 State Street, 11th Floor
Boston, MA 02109

Bradley W. Snyder
Tel: 617 699-1744
Email: BSnyder@TigerGroup.com

Andy Cerussi
Email: ACerussi@Tigergroup.com 

Dan Hurley
Email: DHurley@Tigergroup.com 

Ryan Goss 
Email: RGoss@Tigergroup.com

ADIDAS CANADA LIMITED
8100 Highway 27 
Woodbridge, ON L4H 3N2

Matt Rossetti
Director, Legal Counsel (Canada)
Email: matt.rossetti@adidas.com

MCMILLAN LLP
Suite 4400, 181 Bay Street
Toronto, ON M5J 2T3

Counsel for Diesel Canada Inc.

Stephen Brown-Okruhlik 
Tel: 416 865-7043
Email: stephen.brown-okruhlik@mcmillan.ca

GOWLING WLG (CANADA) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto, ON M5X 1G5

Counsel to certain HBC retirees and 
pensioners

Clifton P. Prophet
Tel: 416 862-3509
Email: clifton.prophet@gowlingwlg.com

Patryk Sawicki
Tel: 416 369-7246
Email: patryk.sawicki@gowlingwlg.com

Caroline Mallet Leclercq
Vice President Finance & Operations
Tel: 917 340-3383
Email: caroline.mallet@sisley.fr

Michelle Therriault
Email: michelle.therriault@sisley.fr

Heather Soss
Email: heather.soss@sisley.fr

Representatives for Sisley Cosmetics USA

mailto:cj.harayda@stinson.com
mailto:BSnyder@tigergroup.com
mailto:matt.rossetti@adidas.com
mailto:stephen.brown-okruhlik@mcmillan.ca
mailto:clifton.prophet@gowlingwlg.com
mailto:patryk.sawicki@gowlingwlg.com
mailto:caroline.mallet@sisley.fr
mailto:michelle.therriault@sisley.fr
mailto:heather.soss@sisley.fr
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Selvet Disha 
315-3388 Morrey Crt N
Burnaby, BC V3J 7Y5
Email: kodraliu@yahoo.com

SOTOS LLP
55 University Ave., Suite 600
Toronto, ON M5J 2H7

Counsel for Secrets Shhh (Canada) LTD. 

Jason Brisebois
Tel: 416 572-7323
Email: jbrisebois@sotos.ca

Teplitsky LLP
70 Bond St, Suite 200 
Toronto, Ontario M5B 1X3 

Counsel for Roadies Shunt Services Ltd.

Jonathan Kulathungam
Tel: 416 865-5318
Email: jkulathungam@teplitskyllp.com

INTELLIGENT AUDIT
365 West Passaic Street, 4th Floor
Rochelle Park, NJ 07662

Michael Testani
Chief Financial Officer
Tel: 551 294-7475
Email: mtestani@intelligentaudit.com

KPMG MANAGEMENT SERVICES LP
333 Bay Street, Suite 4600
Toronto, ON M5H 2S5

Walter Sisti
Tel: +1 416 777-3920
Email: wsisti@kpmg.ca

Seema Agnihotri
Tel: +1 416 777-3923
Email: sagnihotri@kpmg.ca

Carl Paul
Tel: +1 416 468-7302
Email: carlpaul@kpmg.ca

GOLDBLATT PARTNERS LLP
20 Dundas Street West, Suite 1039
Toronto ON M5G 2C2

Counsel for the Respondent United 
Steelworkers Local 1-417

Charles Sinclair 
Tel: 416 979-4234
Email: csinclair@goldblattpartners.com

CRAWFORD & COMPANY 
(CANADA) INC.
5335 Triangle Parkway
Peachtree Corners, GA 30092

Elizabeth Robertson
Email: Elizabeth_Robertson@us.crawco.com

Todd Harris
Email: Todd.Harris@crawco.ca

Keio Irvin
Email: Lakeio_Irvin@us.crawco.com

mailto:jbrisebois@sotos.ca
mailto:jkulathungam@teplitskyllp.com
mailto:mtestani@intelligentaudit.com
mailto:wsisti@kpmg.ca
mailto:sagnihotri@kpmg.ca
mailto:carlpaul@kpmg.ca
mailto:csinclair@goldblattpartners.com
mailto:Elizabeth_Robertson@us.crawco.com
mailto:Todd.Harris@crawco.ca
mailto:Lakeio_Irvin@us.crawco.com
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Lianna Dooks
Email: liannadooks@serpentinasilver.ca

Representative for Serpentina Silver Inc.

LOOPSTRA NIXON LLP
130 Adelaide St. West – Suite 130
Toronto, ON M5H 3P5

Counsel to Royal Appliance Mfg. Co. d/b/a 
TTI Floor Care North America

Graham Phoenix
Tel: 416 748-4776 
Fax: 416 746-8319
Email: gphoenix@LN.law

RECONSTRUCT LLP
80 Richmond Street West Suite 1700 
Toronto, ON M5H 2A4

Counsel for Levi Strauss & Co.

Caitlin Fell
Tel: 416 613-8282
Email: cfell@reconllp.com

Gabrielle Schachter 
Tel: 416 613-4881 
Email: gschachter@reconllp.com
Fax: 416 613-8290

HASTINGS LABOUR LAW OFFICE, LLP
3066 Arbutus Street
Vancouver, BC V6J 3Z2

Counsel for UFCW 1518

Chris Buchanan
Tel: 604 632-9644
Email: cb@hllo.ca

RORY MCGOVERN PROFESSIONAL 
CORPORATION 
25 Adelaide St. E, Suite 1910
Toronto, Ontario, M5C 3A1

Counsel for 9139-7240 Quebec Inc. and 
The Time Shop Inc.

Rory McGovern
Tel: 416 938-7679
Email: rory@rorymcgovernpc.com

TORONTO HYDRO
14 Carlton St, 8th Floor
Toronto, ON M5B 1K5

Tamie Dolny 
Senior Manager, Litigation & Privacy 
(Secondment)
Tel: 416 542-3100 ex.30305
Email: TDolny@TorontoHydro.com

Methura Sinnadurai
Tel: 416 542-3100 ext 53052
Email: MSinnadurai@TorontoHydro.com

AEFFE S.P.A.
Via delle Querce, 51
San Giovanni in Marignano (RN) 
47842 - Italy

Cristian Mastrangelo
Credit Management dept.
Tel: +39 0541 965-523
Email: cristian.mastrangelo@aeffe.com

mailto:liannadooks@serpentinasilver.ca
mailto:gphoenix@ln.law
mailto:cfell@reconllp.com
mailto:cb@hllo.ca
mailto:rory@rorymcgovernpc.com
mailto:TDolny@torontohydro.com
mailto:MSinnadurai@torontohydro.com
mailto:cristian.mastrangelo@aeffe.com
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John P. O’Neill
Email: jponeill@jpent.com

Representative for J.P. Logistics

INDUSTRIAL PIPING & PLUMBING LTD
29 Van Stassen Blvd.
Toronto, ON M6S 2N2

William (Bill) Dimopoulos
President
Tel: 416 419-6515
Email: ipp1@rogers.com

STEIN & STEIN INC. 
4101 Sherbrooke St. West
Montreal, Quebec, H3Z 1A7

Representative for ISG Sales & 
Development Inc.

Krystyn Pietras
Tel: (514) 866-9806 ext. 214
Email: kpietras@steinandstein.com

BORDEN LADNER GERVAIS LLP
1000 Rue De la Gauchetière O #900, 
Montreal, Quebec H3B 5H4

Counsel for Bell Mobility

François D. Gagnon
Tel: 514 954-2553
Email: FGagnon@blg.com

Alex Fernet-Brochu
Tel: 514 954-3181
Email: AFernetbrochu@blg.com

Eugénie Lefebvre
Tel: 514 954-3120
Email: ELefebvre@blg.com

TELUS HEALTH (CANADA) LTD.

Administrator of the Hudson’s Bay 
Company Pension Plan 

Tejash Modi
Tel: 416 383-6471
Email: tejash.modi@telushealth.com

John Hnatiw
Tel: 416 355-5207
Email: john.hnatiw@telushealth.com

MINTZ
200 Bay St, South Tower, Suite 2800
Toronto, ON M5J 2J3

Counsel for TELUS Health (Canada) Ltd. in 
its capacity as Administrator of the 
Hudson’s Bay Company Pension Plan

Mitch Frazer
Tel: 647 499-2570
Email: MFrazer@mintz.com

Emily Y. Fan
Tel: 647 499-0614 
Email: efan@mintz.com

Patrick Denroche
Tel: 647 499-0544
Email: PDenroche@mintz.com

Angela Hou
Email: AHou@mintz.com

mailto:jponeill@jpent.com
mailto:ipp1@rogers.com
mailto:kpietras@steinandstein.com
mailto:FGagnon@blg.com
mailto:AFernetbrochu@blg.com
mailto:ELefebvre@blg.com
mailto:tejash.modi@telushealth.com
mailto:john.hnatiw@telushealth.com
mailto:MFrazer@mintz.com
mailto:efan@mintz.com
mailto:PDenroche@mintz.com
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WEIRFOULDS LLP
66 Wellington Street West, Suite 4100
P.O. Box 35, Toronto-Dominion Centre, 
Toronto, ON M5K 1B7

Counsel for Macy’s Merchandising 
Group LLC

Philip Cho 
Tel: 416 365-1110
Email: pcho@weirfoulds.com

CHARNESS, CHARNESS & CHARNESS
215 rue St. Jacques, Suite 800 
Montreal, Quebec H2Y 1M6

Counsel for Newtimes Development Ltd. 
and Newtimes Canada Ltd

Dov B. Charness
Tel: 514 878-1808
Email: dov@charnesslaw.com

Miranda Bohns
Tel: 514 878-1808
Email: miranda@charnesslaw.com

SQUIRE PATTON BOGGS (US) LLP
2550 M Street, NW
Washington, DC 20037

Mark A. Salzberg
Tel: +1 202 457-5242
Email: mark.salzberg@squirepb.com

OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

Canadian counsel to METRO AG

Shawn T Irving
Tel: 416 862-4733
Email: SIrving@osler.com

NCR Voyix Corporation
864 Spring Street NW
Atlanta, GA 30308

Ashley S. Thompson
Tel: 770 212-5034
Email: ashley.thompson@ncrvoyix.com

SIMCOPAK INC
4150 Ste. Catherine St. West, Suite 520 
Westmount, Quebec H3Z 2Y5

Stephen Simco
Email: stephen@simcopak.com

Kelly X
Email: kellyx@simcopak.com

FOX LLP
Head Office – Redwood
79 Redwood Meadows Drive
Redwood Meadows, AB. T3Z 1A3

Counsel for the Assembly of Manitoba 
Chiefs

Carly Fox
Tel: 403 907-0982
Email: cfox@foxllp.ca

AMAN IMPORTS

President of Aman Imports

Attention: anil@amanimports.com 
Tel: 201 362-9500

mailto:pcho@weirfoulds.com
mailto:dov@charnesslaw.com
mailto:miranda@charnesslaw.com
mailto:mark.salzberg@squirepb.com
mailto:SIrving@osler.com
mailto:ashley.thompson@ncrvoyix.com
mailto:stephen@simcopak.com
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ABSOLUTE LAW PROFESSIONAL 
CORPORATION

7250 Keele Street, Suite 393 “Entrance K”
Vaughan, ON L4K 1Z8

Counsel for Master Sofa Industries Sdn Bhd 
and EcoComfort Holdings

Kashif Tahir
Student at Law
Tel: 416.748.0030
Email: info@absolutelaw.ca

THREEBYONE USA LLC
13323 W Washington Blvd
Suite 100, Los Angeles, CA 90066
Postal: 13157 Mindanao Way #638 
Marina Del Rey, CA 90292

Carlo Hizon
Email: carlo.hizon@threebyone.com

NAYMARK LAW
30 Duncan Street, 5th Floor
Toronto, ON M5V 2C3
Counsel for Savino Del Bene Corp. 
(Canada)

Daniel Naymark
Tel: 416 640- 6078
Email: dnaymark@naymarklaw.com

Zuhair Murad
87, Charles Helou Avenue  
Beirut, Lebanon

Sabine Hajj Moussa
Managing Director
Tel: + 961 1 575 222 / 333 / 444
Email: sabine.hajj@zuhairmurad.com

THOMAS GOLD PETTINGILL LLP
150 York Street, Suite 1800
Toronto, Ontario
Canada M5H 3S5

Counsel for TransX Ltd.

Eric Blain
Tel: 416 507 1836
Email: eblain@tgplawyers.com

LOWENSTEIN SANDLER LLP
1251 Avenue of the Americas
New York, New York 10020

Counsel for Hilldun Corporation

Bruce S. Nathan
Tel: +1 212.204.8686
Email: bnathan@lowenstein.com

Elizabeth Lawler 
Tel: 973 422-6412
Email: ELawler@lowenstein.com

ServiceMaster Restore of Calgary 
A Division of Ordman Corporation 
920 26 Street NE
Calgary, AB T2A 2M4

Bailey Nickel, 
Project Coordinator   
Cell: 403 471-7726 
Email: bailey.nickel@smcalgary.com 

Scott Lyall
Manager of Accounting & Business Services
Cell: 403 560-3111
Email: scott.lyall@smcalgary.com

General Office: 403 287-7700

mailto:sabine.hajj@zuhairmurad.com
mailto:bnathan@lowenstein.com
mailto:ELawler@lowenstein.com
mailto:scott.lyall@smcalgary.com
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Amanda Sachs
Tel: 646 723 3186
Email: ASachs@toryburch.com

General counsel for Tory Burch

NORTON ROSE FULBRIGHT 
CANADA LLP (Canada)

Noah Zucker 
Tel: +1 514 847 6076
Email: noah.zucker@nortonrosefulbright.com

Trevor Zeyl 
Tel: +1 416 216 4792
Email: trevor.zeyl@nortonrosefulbright.com

Elizabeth Williams
Tel: +1 403 267 8383
Email: 
elizabeth.williams@nortonrosefulbright.com

WILSON VUKELICH LLP
60 Columbia Way
7th Floor Markham, ON L3R 0C9

Cara Shamess
Tel: 905 940-2719
Email: cshamess@wvllp.ca

ABTEK LTD.
860 Rutherford Road, 
Maple, ON, L6A 1S2

Jack Malcolm
Email: Jack.malcolm@abtekltd.com

L’ORÉAL CANADA INC.
600-1500, boul. Robert-Bourassa 
Montréal, Québec, H3A 3S7

General Counsel (Legal Affairs)

Philippe Charette
Email: Philippe.charette@loreal.com

Alexandre Dubé
Tel: +1 (438) 462-5384
Email: alexandre.dube@loreal.com

REISS LIMITED
Reiss Building, 12 Picton Place 
London, England, W1U 1BW

David Evans 
Email: david.evans@reiss.com

Vincent Grell 
Email: Vincent.Grell@reiss.com

MARTHA’S MASTER CLEANERS
1403 8 St SW #2
Calgary, AB T2R 1B8

April Lam
Tel: 403 244-4349
Email: tllam1@yahoo.ca

Ian D. Winchester
Tel: 332-345-5247
Email: ian.winchester@fiserv.com

Representative for Fiserv

mailto:ASachs@toryburch.com
mailto:noah.zucker@nortonrosefulbright.com
mailto:elizabeth.williams@nortonrosefulbright.com
mailto:Jack.malcolm@abtekltd.com
mailto:Vincent.Grell@reiss.com
mailto:tllam1@yahoo.ca
mailto:ian.winchester@fiserv.com
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MLT AIKINS LLP
1500 - 1874 Scarth Street
Regina, SK S4P 4E9

Counsel for Ochapowace First Nation

Michael W. Marschal
Tel: (306) 347-8632
Email: mmarschal@mltaikins.com

FTI CONSULTING CANADA INC. 
79 Wellington Street West 
Suite 2010, P.O. Box 104 
Toronto, ON 
M5K 1G8 
 
Receiver of RioCan-HBC Limited 
Partnership et al.

Jim Robinson 
Tel: 416.649.8070
Email: jim.robinson@fticonsulting.com 

MCCARTHY TÉTRAULT LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Counsel for Estee Lauder Cosmetics Ltd.

Saneea Tanvir
Tel: 416 601-8181
Email: stanvir@mccarthy.ca

Gowling WLG (Canada) LLP
Suite 1600, 421 7th Avenue SW
Calgary AB T2P 4K9 Canada

Counsel for CCI Enterprises DMCC and 
Enhanced Recovery Company, LLC d/b/a 
ERC d/b/a Enhanced Resource Centres

Caitlin Milne
Tel: +1 403-298-1099
Email: caitlin.milne@gowlingwlg.com

Cameron Brunet
Tel: +1 403-298-1976
Email: cameron.brunet@gowlingwlg.com

COOLEY LLP
1299 Pennsylvania Avenue NW, Suite 700 
Washington, DC 20004-2400

Counsel for G-III Apparel Group, Ltd.

Cullen Drescher Speckhart
Tel: +1 202 776-2052
Email: cspeckhart@cooley.com

Olya Antle
Tel: +1 202 776-2056
Email: oantle@cooley.com

Dale Davis
Tel: +1 202 776-2257
Email: dale.davis@cooley.com

mailto:mmarschal@mltaikins.com
mailto:cspeckhart@cooley.com
mailto:oantle@cooley.com
mailto:dale.davis@cooley.com
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LOOPSTRA NIXON LLP
600 – 135 Queen’s Plate Drive
Toronto, ON M9W 6V7
Tel: 416 748-4776
Fax: 416 746-8319

and to:

METCALFE, BLAINEY & BURNS LLP
202 – 18 Crown Steel Drive
Markham, ON L3R 9X8
Tel: 905 475-7676
Fax: 905 475-6226

Counsel for Ruby Liu Commercial 
Investment Corp.

R. Graham Phoenix 
Email: gphoenix@loonix.com

and to:

Kam Yu Janet Lee 
Email: janetlee@mbb.ca

Micah I. Ryu 
Email: micahryu@mbb.ca

Patricia Castillo
Tel: +31(0) 20 7186724
Email: Patricia-Castillo@g-star.com

August Corver
Email: August-Corver@g-star.com

Representatives for G-STAR

Corestone Law
Suite 309, 117 Peter Street
Toronto, ON, M5V 0M3

Counsel for EXP Services Inc.

Shiksha Puri
Tel: 416-591-2222 ext. 201
Email: shiksha@corestone.ca

DENTONS CANADA LLP 
77 King Street West, Suite 400
Toronto-Dominion Centre, 
Toronto, ON M5K 0A1

Counsel for Wittington Investments,
Limited

Natasha MacParland 
Tel: 416 863-4686
Email: natasha.macparland@dentons.com

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Counsel for HCS 102, LLC, Tiger Asset 
Solutions Canada, ULC, 1903 Partners, LLC 
and GA Group Solutions LLC, (collectively, 
the “Last Out FILO Lenders”) 

Linc Rogers
Tel: 416 863-4168
Email: linc.rogers@blakes.com

Caitlin McIntyre
Tel: 416 863-4174
Email: caitlin.mcintyre@blakes.com

mailto:gphoenix@loonix.com
mailto:August-Corver@g-star.com
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STOCKWOODS LLP
Toronto-Dominion Centre
TD North Tower, Box 140
77 King Street West, Suite 4130
Toronto ON M5K 1H1

Counsel for DKRT Family Corp.

Luisa J. Ritacca
Tel: 416 593-2492
Email: LuisaR@stockwoods.ca

Fredrick Schumann
Tel: 416 593-2490
Email: FredrickS@stockwoods.ca

Olivia Eng
Tel: 416 593-2495
Email: OliviaE@stockwoods.ca

ASSOCIATION FOR MANITOBA 
ARCHIVES
606-100 Arthur St
Winnipeg, MB R3B 1H3

Chair of the Association for Manitoba 
Archives

Heather Bidzinski
Tel: 204-451-3119
Email: chair@mbarchives.ca

NADRI, INC.
433 Hackensack Ave, Suite 501
Hackensack NJ 07601

Sei Jin Choi
Email: sjchoi@nadri.com

Jasmin Jang
Email: jasminj@nadri.com

Lisa Bae
Email: isabae@nadri.com

LUMEN TECHNOLOGIES
931 14th Street, 9th Floor
Denver, CO 80202

Email: bankruptcylegal@lumen.com

ROBERT RENE TURPIN
558 High st s, 
Thunder Bay, Ontario P7B 3M5

Robert Rene Turpin
Tel: 1-807-889-1182
Email: rturpin15@gmail.com 

14564405 Canada Inc
DBA Glasses Gallery Canada Inc
2545 Sidbec ST South
Trois-Rivieres, QC G8Z 4M6

Daniel Beaulieu
Tel: 418-655-9561
Email: manager@opticalvisiongroup.com & 
manager@opticalwarehouse.ca  

Email: cso@glassesgallery.com
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MACDONALD ASSOCIATES PC
Lawyers
15 Wertheim Court, Suite 702
Richmond Hill, Ontario
L4B 3H7

Counsel for International Paper Converters 
Limited

Jamie Sanderson
Tel: (905) 695-5041
Email: jsanderson@maclawyers.ca

BORDEN LADNER GERVAIS
Bay Adelaide Centre, East Tower, 
22 Adelaide Street W, Toronto, ON, 
M5H 4E3 

Counsel for RBC Investor Services Trust in 
respect of the application made on behalf of 
the Dumai Pension Plan (CV-25-00745191-
00CP)

Maureen Doherty
Tel: 416 367 6183
Email: Mdoherty@blg.com 

Markus F. Kremer
Tel: 416 367 6658 
Email: MKremer@blg.com

WEINTRAUB HUANG LLP
365 Bay Street, Suite 501
Toronto, Ontario M5H 2V1

Counsel for Vista Sudbury Hotel Inc. c/o/b 
Rainbow Value Centre and Vista Sudbury 
Complex

Barry Weintraub
Tel: 416-597-5402
Email: barry.weintraub@whLitigation.com

BIALSON BERGEN & SCHWAB
830 Menlo Avenue, Suite 201
Menlo Park, CA 94025

Counsel to Salesforce, Inc. and Salesforce 
Canada

Thomas Gaa
Tel: 650-857-9500
Email: tgaa@bbslaw.com

Jessica McKinlay
Email: jmckinlay@bbslaw.com

Yessenia Rojas 
Email: yrojas@bbslaw.com

PIUBELLE CONFEÇÕES, INDÚSTRIA E 
COMÉRCIO, SA
Rua da Liberdade n.º 77 Milheirós, 
4475-353 Maia, Portugal

Fernando Cordeiro
Email: fernandocordeiro@fc.com.pt

Joana Liberal
Email: joana.liberal@piubelle.pt  

Didia Ramos 
Email: didia.ramos@piubelle.pt  

Marisa Fernandes
Email: marisa.fernandes@piubelle.pt
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E-Service List:
ataylor@stikeman.com; lpillon@stikeman.com; mkonyukhova@stikeman.com; 
JMann@stikeman.com; pyang@stikeman.com; bketwaroo@stikeman.com; 
ahutchens@alvarezandmarsal.com; gkarpel@alvarezandmarsal.com; 
zgold@alvarezandmarsal.com; jkarayannopoulos@alvarezandmarsal.com;  
mbinder@alvarezandmarsal.com; sdedic@alvarezandmarsal.com; ZweigS@bennettjones.com; 
GillP@bennettjones.com; ShakraM@bennettjones.com; GrayT@bennettjones.com; 
kirkmans@bennettjones.com;Gregg.Galardi@ropesgray.com; Max.Silverstein@ropesgray.com; 
skukulowicz@cassels.com; msassi@cassels.com; evan.cobb@nortonrosefulbright.com; 
mwasserman@osler.com; azalev@reflectadvisors.com; develeigh@reflectadvisors.com; 
redwards@gordonbrothers.com; kelly.smithwayland@justice.gc.ca; edward.park@justice.gc.ca; 
agc-pgc.toronto-tax-fiscal@justice.gc.ca; Steven.Groeneveld@ontario.ca; 
insolvency.unit@ontario.ca; cindy.cheuk@gov.bc.ca; AGLSBRevTaxInsolvency@gov.bc.ca; 
aaron.welch@gov.bc.ca; jsg.servicehmk@gov.ab.ca; tra.revenue@gov.ab.ca; 
shelley.haner@gov.mb.ca; mbtax@gov.mb.ca; jus.minister@gov.sk.ca; 
max.hendricks@gov.sk.ca; fin.minister@gov.sk.ca; justweb@gov.ns.ca; 
FinanceWeb@novascotia.ca; notif-quebec@revenuquebec.ca; notif-
montreal@revenuquebec.ca; lgalessiere@cglegal.ca; djmiller@tgf.ca; anesbitt@tgf.ca; 
ilias.hmimas@gowlingwlg.com; francois.viau@gowlingwlg.com; 
haddon.murray@gowlingwlg.com; alexandre.forest@gowlingwlg.com; bparker@dv-law.com; 
jbunting@tyrllp.com; dbish@torys.com; egolden@blaney.com; ckopach@blaney.com; 
yli@pureindustrial.ca; alemayroux@pureindustrial.ca; rchadwick@goodmans.ca; 
jpasquariello@goodmans.ca; aharmes@goodmans.ca; bankruptcy@simon.com; 
justin.connolly@unifor.org; uniforlocal40@gmail.com; Dayle.Steadman@unifor.org; 
ACampbell@ufcw1518.com; reception@ufcw1518.com; Joardan@usw1417.ca; 
Dana.Dunphy@unifor.org; jodi@uniforlocal240.ca; mbethel@teamsters31.ca; 
ufcw@ufcw1006a.ca; gbenchaya@richterconsulting.com; 
Sarah.Pinsonnault@revenuquebec.ca; DanielCantin@revenuquebec.ca; 
michael.beeforth@dentons.com; harvey@chaitons.com; mwu@richterconsulting.com; 
mgottlieb@lolg.ca; awinton@lolg.ca; apang@lolg.ca; TWarnaar@kingsettcapital.com; 
TRavindrakumar@kingsettcapital.com; renglish@airdberlis.com; chorsten@airdberlis.com; 
dward@millerthomson.com; mcressatti@millerthomson.com; gcamelino@cglegal.ca; 
Tushara.Weerasooriya@mcmillan.ca; guneev.bhinder@mcmillan.ca; 
jeffrey.levine@mcmillan.ca; Toronto@desjam.com; rkim@riocan.com; 
stephen.mcleese@rbc.com; cl_commercial.mortgage@canadalife.com; 
td.cmgcommmtg@td.com; chris.golding@rbc.com; drake.guo@rbccm.com; 
evelyn.reynolds@rogers.com; Maryjaneturner@icloud.com; sposen@dickinsonwright.com; 
lbrzezin@blaney.com; namar@blaney.com; george@chaitons.com; jwolf@blaney.com; 
dullmann@blaney.com; bjones@blaney.com; jcaruso@fasken.com; 
mstephenson@fasken.com; sbrotman@fasken.com; ken.rosenberg@paliareroland.com; 
max.starnino@paliareroland.com; emily.lawrence@paliareroland.com; 
wadrummond6@gmail.com; larmstrong@lerners.ca; Jerritt.Pawlyk@ca.dlapiper.com; 
isaac.belland@ca.dlapiper.com; Kerry.mader@live.com; sbrogers@mccarthy.ca; 
lwilliams@mccarthy.ca; abowron@mccarthy.ca; sdanielisz@mccarthy.ca; Maya@chaitons.com; 
Lyndac@chaitons.com; hmeredith@mccarthy.ca; tcourtis@mccarthy.ca; 
patrick.shea@gowlingwlg.com; russellm@caleywray.com; evan.snyder@paliareroland.com; 
alisoncoville480@gmail.com; steven.mackinnon@bmo.com; David.Check@bmo.com; 
Raza.Qureshi@bmo.com; MichaelM.Johnson@bmo.com; micahryu@mbb.ca; 
VeronicaCai@mbb.ca; janetlee@mbb.ca; william@sica.ca; brian@sica.ca; 
pmasic@rickettsharris.com; mwasserman@rickettsharris.com; drosenblat@osler.com; 
ateodorescu@blaney.com; sweisz@cozen.com; DLallani@cozen.com; 
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UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 
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Court File No.  CV-25-00738613-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 

1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. 
UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 

SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO INC. 
 

Applicants  

NOTICE OF MOTION 
(Re: Appointment of Pension Plan Representative Counsel and Mediator,  

Approval of Second KERP and Stay Extension) 
(Returnable June 26, 2026)           

   
1242939 B.C. Unlimited Liability Company (f/k/a Hudson’s Bay Company ULC Compagnie 

De La Baie D’Hudson SRI) (the “Company”), 1241423 B.C. Ltd., 1330096 B.C. Ltd., 1330094 

B.C. Ltd., 1330092 B.C. Unlimited Liability Company, 1329608 B.C. Unlimited Liability Company, 

2475263 Ontario Inc., 2745270 Ontario Inc., Snospmis Limited, 2472596 Ontario Inc., and 

2472598 Ontario Inc. (collectively, the “Applicants”) will make a Motion before the Honourable 

Madam Justice Kimmel of the Ontario Superior Court of Justice (Commercial List) on June 26, 

2026, at 10:00 AM, or as soon after that time as the Motion can be heard.  

PROPOSED METHOD OF HEARING: The motion is to be heard:  

 In writing under subrule 37.12.1(1);  

 In writing as an opposed motion under subrule 37.12.1(4); 

X In person; 

 By telephone conference; 

X By video conference. 
 
 at the following location: 330 University Avenue, Toronto Ontario and via zoom  



- 2 - 
 

THE MOTION IS FOR:1 

1. An order substantially in the form attached to Tab 4 of the Motion Record (the “Pension 
Plan Representative Counsel Order”): 

a) appointing representative counsel to represent the interests of each person included 

in the Hudson’s Bay Company Pension Plan (the “Pension Plan”) wind-up effective 

September 1, 2025, pursuant to the wind-up order issued by FSRA on October 20, 

2025, and the reasons set out in the Notice of Intended Decision issued by FSRA on 

September 8, 2025, including (a) Pension Plan members whose employment was 

terminated between March 7, 2025 and August 31, 2025; (b) any person claiming (or 

who may hereafter claim or purport to claim) an interest under or on behalf of such 

person; and (c) any individual who had been a member of the Pension Plan or 

predecessor plans, claiming an entitlement to the Pension Surplus (collectively, the 

“Represented Pension Plan Members”).  

b) The Pension Plan Representative Counsel Order, among other things: 

i. appoints Koskie Minsky LLP (“Koskie Minsky”) on behalf of Persons with defined 

benefit entitlements under the Pension Plan which arose from accruals under the 

defined benefit provisions of the Dumai Plan prior to January 1, 2002, solely with 

respect to such entitlements (in their capacity as such, the “Dumai Group”)2;  

ii. appoints Ursel Phillips Fellows Hopkinson LLP (“Ursel Phillips”) on behalf of 

persons with entitlements under either or both of the defined benefit provision and 

defined contribution provision under the Pension Plan (other than the Dumai 

Group)  

 

(Ursel Phillips together with Koskie Minsky, “Pension Plan Representative 
Counsel”); 

2. An Order substantially in the form attached to Tab 5 of the Motion Record (the “Mediation 
Order”), appointing the Honourable Chief Justice Geoffrey B. Morawetz of Morawetz Chambers 

 
1 Capitalized terms used herein and not otherwise defined have the meanings ascribed to such terms in the Affidavits 
of Thomas Obersteiner both sworn on June 18, 2026.   
2 The definition of “Dumai Group” remains subject to further review and consideration by the parties. 



- 3 - 
 

Inc. as mediator in respect of the Pension Surplus (as herein defined) matters to facilitate a 

consensual resolution of competing interests on a cost-efficient and expedient basis; 

3. An Order substantially in the form attached to Tab 6 of the Motion Record (the “Stay 
Extension and Second KERP Order”), among other things:  

a) extending the Stay Period from June 30, 2026, until and including October 31, 2026; 

b) approving the second key employee retention plan (the “Second KERP”) and granting 

a Court-ordered priority charge against the property in the maximum amount of 

$527,500 as security for payment under the Second KERP (the “Second KERP 
Charge”); and  

c) sealing the unredacted Second KERP pending further order of this Court.  

4. Such further relief as this Honourable Court may deem just.  

THE GROUNDS FOR THE MOTION ARE: 

A.        Background 

1. The Company and its subsidiaries collectively operated as a premier North American 

department store retailer with a portfolio of real estate assets in Canada. On March 7, 2025, the 

Applicants sought and were granted protection under the CCAA by the Court pursuant to an order 

which, among other things, appointed Alvarez & Marsal Canada Inc. as Monitor of the Applicants 

in these proceedings (the “CCAA Proceedings”). 

2. Immediately prior to the commencement of the CCAA Proceedings, the Applicants 

employed approximately 9,364 people across Canada. A sale and investment solicitation process 

was conducted in respect of the Company’s business and assets; however, no going-concern 

opportunity was identified. As a result, the Company made the difficult decision to significantly 

reduce employee headcount to facilitate the liquidation of the Company’s inventory and the rolling 

closure of store locations. 

3. To assist current and former employees with the potential impacts of the CCAA 

Proceedings, the Company sought and obtained an order dated May 5, 2025 (the “ERC 
Appointment Order”), pursuant to which the Court appointed Ursel Phillips as employee 

representative counsel. In this capacity, Ursel Phillips represents the interests of current and 
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former employees, or any person claiming an interest under or on behalf of a current or former 

employee of the Applicants, including beneficiaries and surviving spouses but excluding directors 

and officers of the Applicants. The Employee Representative Counsel’s mandate specifically 

excluded matters relating to Pension Plan entitlements. 

4. Since the appointment of Employee Representative Counsel, matters relating to the 

Pension Plan have arisen, specifically potential claims to the Pension Surplus, including the 

commencement by Koskie Minsky of a class action application in respect of surplus funds derived 

from the Dumai Plan, a predecessor of the Pension Plan. In light of these developments, both the 

Company and the Monitor consider it prudent to coordinate the manner in which these issues are 

addressed, including the appointment of representative counsel specifically tasked with 

addressing the Pension Surplus matters. 

5. The Company established and sponsored a registered pension plan, the Hudson’s Bay 

Company Pension Plan, that includes both defined benefit (“DB”) and defined contribution (“DC”) 

components. The Pension Plan is registered with the Financial Services Regulatory Authority of 

Ontario (“FSRA”) pursuant to the Pension Benefits Act (Ontario).  

6. On April 3, 2025, FSRA advised the Company that pursuant to its authority under the 

Pension Benefits Act (section 8(1.1) and the General Regulations (section 65.2)), the Chief 

Executive Officer of FSRA appointed Telus Health (Canada) Ltd. to act as the independent third 

party Pension Administrator in respect of the Pension Plan, effective April 3, 2025 (the 

“Independent Pension Administrator”).  

7. The Pension Plan’s liabilities include benefits accrued under several predecessor pension 

plans, including the Dumai Pension Plan (known as the Simpsons, Limited Supplementary 

Pension Plan prior to January 1, 1994; the “Dumai Plan”), which transferred certain assets and 

liabilities to the Pension Plan and later merged with the Pension Plan effective January 1, 2002. 

8. As of September 1, 2025, the Pension Plan had approximately 3,000 active and inactive 

members with DB entitlements and 13,000 active and inactive members with DC entitlements. In 

many cases, benefits have been accrued under both the DC and DB components and/or a 

predecessor plan.  

9. On September 8, 2025, FSRA, in its capacity as Independent Pension Administrator, 

advised the Company, the Monitor and others that FSRA intended to make an order to wind up 
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the Pension Plan effective September 1, 2025. FSRA issued an order on October 20, 2025, 

confirming the wind-up date. 

10. Following the Pension Plan’s wind-up, it is expected that the Pension Plan will have 

surplus funds after all Pension Plan wind-up liabilities (including related expenses) have been 

paid or settled (the “Pension Surplus”). The wind-up report prepared by the Independent Pension 

Administrator dated September 1, 2026, confirms the existence of a significant solvency surplus. 

11. On July 7, 2025, the Company advised the Independent Pension Administrator of its 

intention to seek a claim over the Pension Surplus. The Pension Surplus will form a significant 

source of recovery in respect of the outstanding secured debt owed to the Company’s secured 

creditors. 

B.        Appointment of Pension Plan Representative Counsel  

12. Given the overlap between the current and former employees already represented by 

Employee Representative Counsel and the Represented Pension Plan Members, Employee 

Representative Counsel has expressed a willingness to expand its existing mandate to include 

issues relating to the Pension Surplus. Both the Company and the Monitor support this extension. 

13. Employee Representative Counsel has already been identified by the Court as having the 

requisite independence, experience, ability to communicate with current and former employees, 

cost-effectiveness, and demonstrated interest in working with the Monitor. Having been involved 

from the outset of these CCAA Proceedings, Employee Representative Counsel will be able to 

draw on its existing knowledge to fulfill its expanded mandate. Ursel Phillips has been appointed 

by the Court as pension representative counsel in other CCAA proceedings, including in respect 

of pension surplus matters. 

14. Koskie Minsky had a historical and an existing retainer with the members of the Dumai 

Plan in the initial Class Action, as well as a proposed Uncertified Class Action Application 

commenced in June 2025 (the “Dumai Members”). Furthermore, the Dumai Members are in a 

unique position as compared to the other Represented Pension Plan Members as the Dumai 

Decision rendered by the Ontario Court of Appeal on September 22, 2011, is relevant to their 

potential entitlement to the Pension Surplus. Accordingly, the Company believes it is appropriate 

that separate representative counsel be appointed for their interests. The Company proposes that 

Koskie Minsky be appointed as representative counsel (“Dumai Representative Counsel”).  
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15. The proposed scope of the Pension Plan Representative Counsel role will include:  

a) representing their respective Represented Pension Plan Members in the Pension 

Surplus Proceedings regarding claims or matters relating to the Pension Surplus; 

b) communicating with the Applicants, the Monitor, the Independent Pension 

Administrator, FSRA, other Pension Plan Representative Counsel or other 

stakeholders in respect of future motions and orders to be sought in the Pension 

Surplus Proceedings;  

c) identifying any sub-group(s) of the Represented Plan Members that Pension Plan 

Representative Counsel may deem appropriate or necessary having regard to the 

interests of any such sub-group; 

d) participating on behalf of their respective Represented Pension Plan Member, 

including any subgroup of the Represented Pension Plan Members, with the 

negotiation, mediation, settlement or compromise of any of their rights, entitlements or 

claims to the Pension Surplus and taking any necessary related steps in connection 

therewith;  

e) entering into a settlement agreement on behalf of the Represented Pension Plan 

Members including any sub-group of the Represented Pension Plan Members 

regarding the settlement or compromise of any of their rights, entitlements or claims 

to Pension Surplus, and taking any other steps required to give effect to such 

settlement agreement; and 

f) advising Represented Pension Plan Members in relation to the Pension Surplus 

Proceedings and in respect of any rights in relation to the Pension Surplus. 

16. The Company believes that both Pension Plan Representative Counsel will contribute to 

overall cost savings and a streamlining of the Pension Surplus Proceedings by serving as the 

main points of contact between thousands of Represented Pension Plan Members, the 

Applicants, the Monitor, the Independent Pension Administrator and the Court. 
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C.       Appointment of a Mediator  

17. In tandem with the Pension Plan Representative Counsel Order, the Applicants are also 

seeking a Mediation Order appointing the Honourable Chief Justice Geoffrey B. Morawetz of 

Morawetz Chambers Inc. as mediator in respect of the Pension Surplus matters. The Mediation 

Order is intended to ensure that, in the event the parties are not able to reach agreement during 

an initial pre-mediation period of 60 days (with the potential of extension), the parties will have an 

expeditious and efficient mechanism to proceed to formal mediation under the guidance of the 

mediator. 

18. Either directly or with the assistance of a mediator, the Company, the Pension Plan 

Representative Counsel, the secured creditors, and the Independent Pension Administrator, with 

the assistance of the Monitor, will seek to negotiate an arrangement governing the Pension 

Surplus consistent with the Pension Benefits Act (Ontario) and other applicable law. If the parties 

are able to reach a settlement, the Applicants intend to return to this Court to seek approval of 

such settlement. 

D.        Second KERP  

19. The Applicants are seeking approval of the Second KERP and the related Second KERP 

Charge.  

20. The beneficiaries of the Second KERP are five Key Employees with significant experience 

and specialized expertise, including institutional knowledge essential to the administration and 

implementation of the Term Sheet and potential Hardship Program, the SERP-related matters 

before the Court, and the resolution of the Pension Surplus proceedings. The continued services 

of these Key Employees are essential to the completion of the remaining wind-down matters. 

21. The maximum aggregate amount payable under the Second KERP is $527,500 and the 

proposed Second KERP Charge will be a priority charge on the Property, which will replace the 

First KERP Charge, totaling $3,000,000. 

22. As with the First KERP, the Applicants seek to have the unredacted Second KERP sealed, 

as it reveals individually identifiable information, including, among other things, compensation 

information. Disclosure of such sensitive personal and compensation information may cause harm 

to the Key Employees in the Second KERP and to the Applicants, and the protection of such 

information is an important commercial and privacy interest that should be protected. 
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E.        Stay Extension 

23. As the current Stay Period expires on June 30, 2026, the Applicants are seeking to extend 

the Stay Period to and including October 31, 2026. 

24. The extension to the Stay Period will permit the Applicants to, among other things, assist 

in the sale of the remaining Art Collection to be sold online as part of the Art Collection Auction 

and reconciliation and distribution of proceeds, complete implementation of the Term Sheet, if 

financial conditions are met, seek to commence the application process for the Employee 

Hardship Program as approved pursuant to the Hardship Programs Order, address the SERP 

Trustee Motion for directions together with related HBC SERP matters, pursue Pension Surplus 

matters in consultation with the Monitor, the FILO Agent, Pathlight, the Independent Pension 

Administrator and Pension Plan Representative Counsel (if appointed), address Mr. Turpin’s 

claims as part of his Proprietary Claims Motion, attend to matters involving the RioCan JV 

Receivership Proceedings with respect to certain remaining locations including the closing of 

transactions involving the Calgary Real Property and the Vancouver Real Property, and attend to 

various CCAA administrative matters including document and data retention matters.  

25. The Applicants have acted, and continue to act, in good faith and with due diligence during 

the course of the CCAA Proceedings. 

26. The Ninth Cash Flow Forecast prepared by the Applicants and reviewed by the Monitor 

demonstrates that the Applicants have sufficient liquidity to operate through the proposed Stay 

Period. 

27. The Applicants’ stakeholders will benefit from the extension of the Stay Period. 

F.        Other Grounds 

28. Sections 11, of the CCAA and the inherent and equitable jurisdiction of this Court; 

29. Rules 1.04, 2.03, 3.02, 16, 37, and 39 of the Ontario Rules of Civil Procedure, R.R.O. 

1990, Reg. 194, as amended; 

30. Such further and other grounds as counsel may advise and this Court may permit.  
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

1. The Affidavit of Thomas Obersteiner sworn June 18, 2026, in respect of the Stay Extension 

and Second KERP; 

2. The Affidavit of Thomas Obersteiner sworn June 18, 2026, in respect of the Appointment 

of Pension Representative Counsel and a Mediator; 

3. The [Sixteenth] Report of the Monitor, to be filed; and 

4. Such further and other evidence as counsel may advise and this Court may permit.  

  

June 18, 2026 
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Court File No. CV-25-738613-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 1242939 
B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 1330094

B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. UNLIMITED
LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., SNOSPMIS

LIMITED, 2472596 ONTARIO INC., and 2472598 ONTARIO INC. 

Applicants 

AFFIDAVIT OF THOMAS OBERSTEINER 
(In Respect of the Appointment of Pension Representative Counsel and Mediator) 

(Sworn June 18, 2026) 

I, Thomas Obersteiner, of the City of New York, in the State of New York, MAKE 

OATH AND SAY: 

1. I am an independent consultant performing services similar to those of a general counsel

of 1242939 B.C. Unlimited Liability Company (f/k/a Hudson’s Bay Company ULC Compagnie De

La Baie D’Hudson SRI) (the “Company”), and certain other Applicants.1

2. I, together with other members of management, have been responsible for overseeing the

Applicants’ restructuring efforts, specifically in respect of pension related matters. As such, I have

knowledge of the matters to which I hereinafter depose, except where otherwise stated. I have

also reviewed the records, press releases, and public filings of the Company and have spoken

with certain of the directors, officers and/or employees of the Company, as necessary, together

with the Monitor and Reflect LLC. Where I have relied upon such information, I believe such

information to be true. The Applicants do not, and do not intend to, waive privilege by any

statement herein.

1 The Applicants include the following entities: the Company, 1242939 B.C. Unlimited Liability Company, 1241423 B.C. Ltd., 1330096 
B.C. Ltd., 1330094 B.C. Ltd., 1330092 B.C. Unlimited Liability Company, 1329608 B.C. Unlimited Liability Company, 2745263 Ontario
Inc., 2745270 Ontario Inc., Snospmis Limited, 2472596 Ontario Inc., and 2472598 Ontario Inc. (collectively, the “Applicants”). The
Court-authorized name changes of the Applicants are attached as Exhibit “A” to the affidavit of Franco Perugini sworn August 12,
2025, which became effective as of August 12, 2025.
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3. All capitalized terms used in this affidavit and not otherwise defined have the meanings 

given to them in the affidavits of Michael Culhane sworn on May 26, 2025, and the affidavits of 

Jennifer Bewley sworn on March 7, 2025, and April 17, 2025 (the “Fourth Bewley Affidavit”).  

I. OVERVIEW 

4. The Company and its subsidiaries collectively operated as a premier North American 

department store retailer with a portfolio of real estate assets in Canada. On March 7, 2025, the 

Applicants sought and were granted protection under the CCAA by the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) pursuant to an order which, among other things, appointed 

Alvarez & Marsal Canada Inc. as monitor of the Applicants (in such capacity, the “Monitor”) in 

these proceedings (the “CCAA Proceedings”). 

5. Immediately prior to the commencement of the CCAA Proceedings, the Applicants 

employed approximately 9,364 people across Canada. A sale and investment solicitation process 

was conducted in respect of the Company’s business and assets; however, no going-concern 

opportunity was identified for the Company. As a result, the Company made the difficult decision 

to significantly reduce employee headcount to align with the required employee positions to 

facilitate the liquidation of the Company’s inventory and the rolling closure of store locations and 

required employee positions. 

6. To assist current and former employees with the potential impacts of the CCAA 

Proceedings, the Company sought the appointment of a representative counsel to advise and 

represent the interests of all current and former non-unionized employees. 

7. By order dated May 5, 2025 (the “ERC Appointment Order”), the Court appointed Ursel 

Phillips Fellows Hopkinson LLP (“Ursel Phillips”) as employee representative counsel 

(“Employee Representative Counsel”) to represent the interests of Current and Former 

Employees (as defined below), or any person claiming an interest under or on behalf of a current 

or former employee of the Applicants, including beneficiaries and surviving spouses but excluding 

directors and officers of the Applicants. Attached as Exhibit “A” is a copy of the ERC 

Appointment Order. 

8. At the time of the initial appointment of Employee Representative Counsel, matters 

relating to the Pension Plan (as further described herein) had not yet been formally introduced 

before the Court. As a result, the Applicants did not at that time seek the appointment of 
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representative counsel for Pension Plan related matters. However, Pension Plan matters – 

specifically potential claims to Pension Surplus (as further described herein) – have since arisen, 

including the commencement of an application in respect of surplus funds derived from the Dumai 

Plan (as further described herein), which is a predecessor of the Pension Plan. In light of these 

developments, both the Company and the Monitor consider it prudent to coordinate the manner 

in which these issues are addressed, including the appointment of representative counsel 

specifically tasked with addressing the Pension Surplus matters. 

9. Additionally, on February 13, 2026, Royal Trust Corporation of Canada in its capacity as 

trustee of four Retirement Compensation Arrangement trusts (the “HBC RCAs”) served a motion 

for advice and direction regarding the appropriate distribution of funds contained in the HBC RCAs 

in conjunction with the wind-up of the HBC RCAs. Each HBC RCA was established in relation to 

payment of benefits under a supplementary executive retirement plan, which provides additional 

pension benefits to certain current and former executive and other senior employees of HBC, 

including potentially current and former directors and officers of HBC. 

10. Accordingly, for the reasons set out herein, the Company seeks an order (the “Pension 
Plan Representative Counsel Order”) appointing representative counsel to represent the 

interests of each person included in the Hudson’s Bay Company Pension Plan (the “Pension 
Plan”) wind-up effective September 1, 2025, pursuant to the wind-up order issued by FSRA on 

October 20, 2025, and the reasons set out in the Notice of Intended Decision issued by FSRA on 

September 8, 2025, including (a) Pension Plan members whose employment was terminated 

between March 7, 2025 and August 31, 2025; (b) any person claiming (or who may hereafter 

claim or purport to claim) an interest under or on behalf of such person; and (c) any individual 

who had been a member of the Pension Plan or predecessor plans, claiming an entitlement to 

the Pension Surplus (collectively, the “Represented Pension Plan Members”), in: (x) these 

CCAA Proceedings, solely with respect to potential entitlements of the Represented Pension Plan 

Members to surplus funds after all Pension Plan wind-up liabilities (including related expenses) 

have been paid or settled (the “Pension Surplus”); (y) the Dumai Uncertified Class Action 

Application; or (z) any proceeding under the Bankruptcy and Insolvency Act or under any other 

act or in any other proceeding, including with respect to the insolvency of the Applicants, or in any 

other application or complaint to any regulatory authority which concerns Pension Surplus matters 

(collectively, the “Pension Surplus Proceedings”). 
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11. The Company seeks to appoint the following as pension representative counsel on behalf 

of the Represented Pension Plan Members (the “Pension Plan Representative Counsel”):  

(a) Koskie Minsky LLP (“Koskie Minsky”) on behalf of Persons with defined benefit 

entitlements under the Pension Plan which arose from accruals under the defined 

benefit provisions of the Dumai Plan prior to January 1, 2002, solely with respect 

to such entitlements (in their capacity as such, the “Dumai Group”)2; and 

(b) Ursel Phillips on behalf of persons with entitlements under either or both of the 

defined benefit provision and defined contribution provision under the Pension 

Plan (other than the Dumai Group). 

12. The Company’s goal in respect of the Pension Plan and Pension Surplus is to reach a 

consensual, negotiated resolution in respect of the competing interests of Represented Pension 

Plan Members and the Company on a cost efficient and expedient basis. The appointment of 

representative counsel sought herein will facilitate that resolution.  

13. In tandem with the Pension Plan Representative Counsel Order sought herein, the 

Company is also seeking an order (the “Mediation Order”) appointing the Honourable Chief 

Justice Geoffrey B. Morawetz of Morawetz Chambers Inc. as mediator in respect of the Pension 

Surplus matters. The Mediation Order is intended to ensure that, in the event the parties are not 

able to reach agreement during an initial pre-mediation period of 60 days (with the potential of 

extension), the parties will have an expeditious and efficient mechanism to proceed to formal 

mediation under the guidance of a mediator. 

A. Background  

14. As more fully described in the Fourth Bewley Affidavit, on April 24, 2025, the Applicants 

brought a motion before the Court seeking the appointment of Ursel Phillips as Employee 

Representative Counsel to represent the interests of current and former employees with 

continuing entitlements from the Applicants, including retirees of the Applicants, who are not 

represented by a union, or were not represented by a union at the time of their separation from 

employment (the “Current and Former Employees”), or any person claiming an interest under 

 
2
 The definition of “Dumai Group” remains subject to further review and consideration by the parties. 
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or on behalf of a current or former employee of the Applicants including beneficiaries and surviving 

spouses, but excluding directors and officers of the Applicants (collectively, the “Represented 
Employees”). 

15. In response to the Applicants’ motion, several competing proposals were submitted for 

appointment of employee representative counsel to represent all or a subset of HBC’s employees. 

This included a cross-motion by Koskie Minsky seeking the appointment of a third party to make 

a recommendation to the Court determining the appointment of representative counsel or, in the 

alternative, setting a schedule for a contested motion appointing Koskie Minsky as representative 

counsel. 

16. At the conclusion of the hearing, the Court appointed the Honourable Justice Wilton-Siegel 

as an independent third party to evaluate the various proposals and to make a recommendation 

to the Court. 

17. On May 5, 2025, after considering the proposals filed and responses received from the 

interviews conducted by the Honourable Justice Wilton-Siegel, and factors including 

independence, the requisite experience, communications with the employees, cost and a 

demonstrated interest in working with the Monitor, the Honourable Justice Wilton-Siegel 

recommended the appointment of Ursel Phillips as Employee Representative Counsel for the 

Current and Former Employees. The Court accepted the recommendation and appointed Ursel 

Phillips as Employee Representative Counsel on May 5, 2025. 

18. Pursuant to the ERC Appointment Order, the scope of the Employee Representative 

Counsel’s role was to: 

(a) represent the Represented Employees in the Insolvency Proceedings (as defined 

in the ERC Appointment Order);  

(b) communicate with the Applicants, the Monitor and other stakeholders on behalf of 

the Represented Employees generally, and in respect of future motions and orders 

to be sought in the Insolvency Proceedings;  

(c) advise the Represented Employees in respect of employment or other workplace 

matters arising within the Insolvency Proceedings;  
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(d) file claims in any claims process that may be approved within the Insolvency 

Proceedings;  

(e) advise the Represented Employees in respect of matters involving their other post 

employment benefits entitlements;  

(f) participate on behalf of the Represented Employees with the settlement or 

compromise of any rights, entitlements or claims of the Represented Employees; 

and  

(g) participate in and assist with, on behalf of the Represented Employees, claims filed 

under the Wage Earner Protection Program Act, if applicable; (collectively, the 

“Purpose”).  

19. Employee Representative Counsel’s mandate and the ERC Appointment Order 

specifically noted: “which Purpose for greater certainty shall not include assisting with any 

entitlements of current and former Employees under the Pension Plans”. 

B. Overview of Employees and Retirees 

20. Immediately prior to the Filing Date, as of February 28, 2025, the Applicants employed 

approximately 9,364 people in operations in British Columbia, Alberta, Saskatchewan, Manitoba, 

Ontario, Quebec and Nova Scotia. The Applicants’ employees generally fell into three categories: 

(a) corporate employees; (b) employees at the Company’s retail stores; and (c) employees at the 

four Distribution Centres. 

21. Approximately 647 of the Applicants’ employees were subject to collective bargaining 

agreements, applicable to employees working in five of the Company’s retail stores, three of the 

Company’s Distribution Centres, and for certain other employees working in Ontario. 

22. All stores and Distribution Centres closed on or before June 15, 2025, following the 

completion of the liquidation sales, and the majority of employees were terminated. 

C. The Pension Plan  

23. The Company established and sponsored a registered pension plan, the Hudson’s Bay 

Company Pension Plan, which includes both defined benefit (“DB”) and defined contribution 
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(“DC”) components. The Pension Plan is registered with the Financial Services Regulatory 

Authority of Ontario (“FSRA”), pursuant to the Pension Benefits Act (Ontario). 

24. Most of the active members of the Pension Plan were, as at the Filing Date (prior to their 

terminations during the CCAA Proceedings), accruing benefits under the DC component. 

25. The Pension Plan’s liabilities include benefits accrued under the Pension Plan as well as 

several predecessor pension plans, whether through prior mergers and/or the transfer of assets 

and liabilities to or from such predecessor plans, including: 

(a) the Hudson’s Bay Company Executive Pension Plan (the “Executive Plan”), which 

merged with the Pension Plan on January 1, 2002; 

(b) the Dumai Pension Plan (known as the Simpsons, Limited Supplementary Pension 

Plan prior to January 1, 1994; the “Dumai Plan”), which (i) transferred certain 

assets/liabilities relating to service prior to January 31, 1979, to the Pension Plan 

and (ii) later merged with the Pension Plan on January 1, 2002;  

(c) the Zellers Inc. Pension Plan (formerly the Zeller’s Limited Pension Plan; the 

“Zellers Plan”), which (i) transferred certain assets/liabilities to the Dumai Plan on 

December 31, 1999, and (ii) later merged with the Pension Plan on January 1, 

2002;  

(d) the Pension Plan for Employees of Zellers Inc. at Fields Stores, which merged with 

the Zellers Plan on January 1, 1984;  

(e) the Zellers Inc. Senior Executive Pension Plan, which (i) transferred certain 

assets/liabilities to the Executive Plan on January 1, 1999, and (ii) merged with the 

Zellers Plan on January 1, 1991; 

(f) certain pension plans of Oshawa Group Limited (collectively, the “Towers Plan”), 

which transferred certain assets/liabilities to the Zellers Plan on November 4, 1990; 

(g) the Woodward’s Limited and Designated Companies Management Pension Plan 

(the “Woodward’s Plan”), which transferred all remaining assets/liabilities to the 

Pension Plan effective December 31, 2007;  
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(h) the Morgan Pension Plan, which transferred certain assets/liabilities to the Pension 

Plan in 1963 (it is unlikely that anyone subject to this transfer is still a member of 

the Pension Plan); 

(i) the Pension Plan for Employees of Markborough Properties Limited, which 

transferred certain assets/liabilities to the Pension Plan (the Pension Plan text 

indicates there is no longer any member subject to this transfer that is still a 

member of the Pension Plan); and  

(j) the Retirement Plan for Employees of Kmart Canada Co. - Kmart Canada Cie (the 

“Kmart Plan”), which merged with the Dumai Plan on January 1, 2000; 

(collectively, the “Predecessor Plans”). 

26. A brief timeline and description of the Pension Plan and Predecessor Plans is as follows: 

(a) the Pension Plan was established by the Company effective July 1, 1961, to 

provide DB pensions to the regular full-time and part-time employees of the 

Company, its subsidiaries and certain of its affiliates. It is a contributory plan with 

both DB and DC components. 

(b) effective January 1, 1988, the Pension Plan was amended to include a DC 

component. All newly eligible employees of the Company thereafter participated in 

the DC component, while members of the DB component generally continued to 

accrue benefits in accordance with the DB terms of the Pension Plan until April 30, 

2025 (unless they elected to transfer the commuted value of accrued DB pension 

benefits to the DC component on January 1, 1992). 

(c) the Company made a number of acquisitions which impacted the Pension Plan, 

whether through recognition of prior service, transfers of assets and liabilities 

and/or mergers (as further described in paragraph 25 where relevant), including 

the acquisition of Henry Morgan and Co. Limited, A.J. Freiman Limited, Simpsons, 

Limited, Markborough Properties Limited, Woodward’s Limited and Zellers Inc. 

(including Fields Stores Limited and Towers Department Stores Inc.). 

(d) effective January 1, 2002, the Pension Plan was amended to provide for the 

merger of the Dumai Plan (which previously had merged with the Kmart Plan, 
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effective January 1, 2000), the Executive Plan and the Zellers Plan into the 

Pension Plan. The provisions of each of the aforementioned Predecessor Plans 

have been maintained in the Pension Plan. 

(e) effective October 1, 2009, the Pension Plan was amended and restated to reflect 

the assumption of liabilities of the Woodward’s Plan and reflect the settlement of a 

class action between the Company and certain members of the Dumai Plan. 

27. As of September 1, 2025, the Pension Plan had approximately 3,000 active and inactive 

members with DB entitlements and 13,000 active and inactive members with DC entitlements.  

28. For illustrative purposes only, demographic data, according to whether benefits had been 

accrued under the DC component or DB component of the Pension Plan and/or under any 

Predecessor Plans as of September 1, 2025, is generally as follows:  

Plan Retirees Actives Suspended Deferred 
 

Total 
 

Pension Plan (DB) 1,843   56 1,899 

Dumai Plan (DB) 379   19 398 

Zellers Plan (DB) 679   24 703 

Towers Plan (DB) 46  2 84 132 

Executive Plan (DB) 14    14 

Woodward’s Plan (DB)    16 16 

DC  60  12,996 13,057 

TOTAL 2,961 60 2 13,195 16,219 

 

29. In many cases, benefits have been accrued under both the DC and DB components of 

the Pension Plan and/or a Predecessor Plan, and in some cases, benefits have been accrued 

under more than one DB component. As such, there is some overlap in the demographic data.  
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I. Pension Plan Administrator and Wind-Up 

30. Historically the Company has been the administrator (“Pension Administrator”), within 

the meaning of subsection 1(1) of the Pension Benefits Act, for the Pension Plan.  

31. On April 3, 2025, FSRA advised the Company that pursuant to its authority under the 

Pension Benefits Act (section 8(1.1) and the General Regulations (section 65.2)), the Chief 

Executive Officer of FSRA appointed Telus Health (Canada) Ltd. to act as the independent third 

party Pension Administrator in respect of the Pension Plan, effective April 3, 2025 (the 

“Independent Pension Administrator”).  

32. The Pension Plan was administered in the ordinary course up to and including August 31, 

2025. It was a continuing Pension Plan, and current employees continued to contribute into the 

Pension Plan and accrue pension benefits up to August 31, 2025.   

33. On September 8, 2025, FSRA advised the Company, the Monitor and others that FSRA 

intended to make an order to wind up the Pension Plan effective September 1, 2025 (the “NOID”), 

pursuant to its authority under section 69 of the Pension Benefits Act, which provides FSRA with 

the authority to wind up a pension plan if all or substantially all of the members of the pension 

plan cease to be employed by the employer. Following the lapse of the 30-day review period, 

FSRA issued an order on October 20, 2025, confirming the wind-up date of the Pension Plan 

effective September 1, 2025 (the “Wind-Up Order”). A copy of the NOID dated September 8, 

2025, and the Wind-Up Order is attached as Exhibit “B”.  

34. Pursuant to paragraph 9 of the NOID, as affirmed by the Wind-Up Order: 

“The Administrator has recommended that all HBC members who 

terminated employment between March 7, 2025, and August 31, 

2025, shall be included in the wind-up.” 

35. The proposed group of Represented Pension Plan Members includes this group of post-

filing terminated employees. 

II. Pension Plan Surplus 

36. Based on the most recent actuarial valuation report of the Pension Plan, effective January 

1, 2024, as revised by an actuarial interim cost certificate as at April 30, 2025, the value of the 
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Pension Plan’s assets is substantially greater than what is currently required to pay all accrued 

pension benefits (liabilities) on both a going concern and wind-up basis. Following the Pension 

Plan’s wind-up, it is expected that the Pension Plan will have surplus funds after all Pension Plan 

wind-up liabilities (including related expenses) have been paid or settled (the “Pension Surplus”). 

The wind-up report prepared by the Independent Pension Administrator dated September 1, 

2026, confirms the existence of a significant solvency surplus. 

37. I am advised by my counsel that there are two legal proceedings concerning entitlements 

to the surplus under the Dumai Plan and Pension Plan:  

(a) the September 22, 2011, decision of the Court of Appeal for Ontario concerning 

the Dumai Plan (the “Dumai Decision”). A copy of the Dumai Decision is attached 

hereto as Exhibit “C”; and 

(b) the October 7, 2010, Supreme Court of Canada decision concerning the Pension 

Plan. A copy of the Supreme Court of Canada’s decision is attached hereto as 

Exhibit “D”. 

38. On July 7, 2025, the Company advised the Independent Pension Administrator of its 

intention to seek a claim over the Pension Surplus. The Pension Surplus will form a significant 

source of recovery in respect of the outstanding secured debt owed to the Company’s secured 

creditors.  

III. The Dumai Application 

39. As noted above, one of the Predecessor Plans was the Dumai Plan, registration number 

0358572. On June 6, 2025, Koskie Minsky commenced an application for a class action 

proceeding (the “Dumai Uncertified Class Action Application”) on behalf of John Scott and 

James Common, as proposed representative plaintiffs. The Dumai Uncertified Class Action 

Application was brought both in their own right and on behalf of an asserted class consisting of 

all Dumai Members under the Dumai Plan, which has since been integrated into the Pension Plan. 

Attached hereto as Exhibit “E” is the Dumai Uncertified Class Action Application. 

40. The Dumai Uncertified Class Action Application presently seeks various orders in respect 

of the Pension Surplus and asserts an interest on behalf of the Dumai Members in the Pension 

Surplus. The application identifies Telus Health (Canada) Ltd. and RBC Investor Services Trust 

as the only respondents. Neither the Company nor the Monitor received notice of the 
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commencement of the Dumai Uncertified Class Action Application, nor were any of the Applicants 

named as respondents in the proceeding. 

41. Upon learning of the Dumai Uncertified Class Action Application, on July 4, 2025, the 

Applicants, with the support of the Monitor, sent a letter to Koskie Minsky regarding the Dumai 

Uncertified Class Action Application, clarifying that the Company has a contingent future interest 

in the Pension Surplus, and as such, the class action proceedings are stayed under the terms of 

the stay of proceedings outlined in the ARIO. The proposed Pension Plan Representative Counsel 

Order seeks to address the Pension Surplus matters in their entirety, and no further steps will be 

taken in the Uncertified Class Action Application at this time.  

II. RELIEF SOUGHT 

A. Pension Plan Representative Counsel  

42. The Company, through counsel, has engaged in discussions with the Monitor, Employee 

Representative Counsel, the Independent Pension Administrator and secured creditors regarding 

how best to resolve entitlement issues related to the Pension Surplus. 

43. In light of the existing mandate of Employee Representative Counsel, Employee 

Representative Counsel was approached and has expressed a willingness to expand its existing 

mandate to include issues relating to the Pension Surplus. Both the Company and the Monitor 

support the extension of Employee Representative Counsel’s mandate to include all persons with 

entitlements under either or both of the DB and DC provision under the Pension Plan (other than 

the Dumai Group, for whom separate representation is proposed). 

44. Employee Representative Counsel has already been identified by the Court as having the 

requisite independence, experience, ability to communicate with current and former employees, 

and demonstrated interest in working with the Monitor to fulfill this mandate. Employee 

Representative Counsel recently brought a motion to facilitate provision of long-term disability 

benefits to former employees from certain disputed trust funds. The motion proceeded on consent 

of all parties. Having been involved from the outset of these CCAA proceedings, Employee 

Representative Counsel will be able to draw on its existing knowledge to fulfill its mandate.  

45. Further, I am advised by my counsel that Ursel Phillips has been appointed by the Court 

as pension representative counsel in other CCAA proceedings and restructurings, including the 

DCL Corporation CCAA proceedings wherein Ursel Phillips was charged with negotiation of a 
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pension surplus sharing arrangement, which arrangement was ultimately approved by the Court 

and FSRA. Ursel Phillips has extensive experience representing large groups of pension 

beneficiaries, including in negotiations relating to pension surpluses. Further details of Ursel 

Phillips’ representative experience in pension and employee representative matters are as 

outlined in the Exhibit “F” hereto. 

46. As set out above, Koskie Minsky had a historical and an existing retainer with the members 

of the Dumai Plan in the initial Class Action addressed in the Dumai Decision, as well as the 

proposed Uncertified Class Action Application (the “Dumai Members”). Furthermore, the Dumai 

Members are in a unique position as compared to the other Represented Pension Plan Members 

as the Dumai Decision is relevant to their potential entitlement to the Pension Surplus. 

Accordingly, the Company believes it is appropriate that separate representative counsel be 

appointed for the Dumai Members. The Company proposes that Koskie Minsky be appointed as 

representative counsel (“Dumai Representative Counsel”).  

47. For the purposes of the Representative Counsel Order, it is proposed that Koskie Minsky 

represent the Dumai Group which is defined in the proposed Order as follows: Persons with 

defined benefit entitlements  under the Pension Plan which arose from accruals under the defined 

benefit provisions of the Dumai Plan prior to January 1, 2002, solely with respect to such 

entitlements. 

48. I am advised by my counsel that Koskie Minsky has been appointed by the Court as 

pension representative counsel in other CCAA proceedings and restructurings, including Sears 

Canada, Stelco and Nortel Networks. Koskie Minsky has experience representing large groups 

of pension beneficiaries and, particularly given its former role as counsel to the Dumai Members 

in the Dumai Decision, is qualified to represent the Dumai Members in respect of the Pension 

Surplus. Further details of Koskie Minsky’s representative experience in pension related matters 

are outlined in the Exhibit “G” hereto. 

49. It is proposed that Ursel Phillips will commence by acting on behalf of all members of the 

Pension Plan (and, as applicable, their beneficiaries or estates) other than the Dumai Members 

solely with respect to their entitlements accrued under the Dumai Plan prior to January 1, 2002 

(the “Non-Dumai Members”), i.e., those with defined benefit and/or defined contribution 

entitlements. Should a conflict arise amongst Non-Dumai Members, Ursel Phillips will contact the 

Monitor, and the parties will revisit potential next steps to address the potential conflict. 
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50. Once Pension Plan Representative Counsel are appointed, the Company intends to 

engage in discussions with Pension Plan Representative Counsel, in consultation with the 

Monitor, the Independent Pension Administrator and secured creditors, to try to resolve 

entitlement to the Pension Surplus consensually. It is proposed that the parties will have 60 days, 

plus an additional 45-day extension, to attempt to resolve the matters directly (the “Pre-Mediation 
Negotiation”). 

51. If a consensual resolution cannot be reached without the assistance of a third party, the 

Company will seek the appointment of a mediator to pursue a mediation process. The participants 

to the proposed mediation will be the Company, the Monitor, the Independent Pension 

Administrator, Pension Plan Representative Counsel, the FILO Agent and Pathlight (the “Surplus 
Mediation Parties”). 

52. These parties (including proposed representative counsel) have consulted and agree on 

seeking the appointment of Chief Justice Morawetz of Morawetz Chambers Inc. as the proposed 

mediator. 

53. The draft mediation order ensures the mediator has an opportunity to commence 

preparation work while the Surplus Mediation Parties pursue the Pre-Mediation Negotiation. If the 

parties are not able to resolve the matter in the initial period (or extended period), the Monitor will 

advise the mediator, and the formal mediation will begin. 

54. Either directly, or with the assistance of a mediator, the Company, the Pension Plan 

Representative Counsel, secured lenders, together with the Independent Pension Administrator, 

and with the assistance of the Monitor, will seek to negotiate an arrangement governing the 

Pension Surplus consistent with the Pension Benefits Act (Ontario) and other applicable law (the 

“Pension Surplus Proceedings”). If the parties are able to reach a settlement, it is contemplated 

that the Applicants would return to this Court, as the supervising judge of the CCAA Proceedings, 

to seek approval of the settlement. 

B. Pension Plan Representative Counsel Order – Pension Plan Purpose & Mandate 

55. The proposed scope of the Pension Plan Representative Counsel role will include:  

(a) representing their respective Represented Pension Plan Members in the Pension 

Surplus Proceedings regarding claims or matters relating to the Pension Surplus; 
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(b) communicating with the Applicants, the Monitor, the Independent Pension 

Administrator, FSRA, other Pension Plan Representative Counsel or other 

stakeholders in respect of future motions and orders to be sought in the Pension 

Surplus Proceedings;  

(c) identifying any sub-group(s) of the Represented Plan Members that Pension Plan 

Representative Counsel may deem appropriate or necessary having regard to the 

interests of any such sub-group; 

(d) participating on behalf of their respective Represented Pension Plan Member, 

including any subgroup of the Represented Pension Plan Members, with the 

negotiation, mediation, settlement or compromise of any of their rights, 

entitlements or claims to the Pension Surplus and taking any necessary related 

steps in connection therewith;  

(e) entering into a settlement agreement on behalf of the Represented Pension Plan 

Members including any sub-group of the Represented Pension Plan Members 

regarding the settlement or compromise of any of their rights, entitlements or 

claims to Pension Surplus, and taking any other steps required to give effect to 

such settlement agreement; and 

(f) advising Represented Pension Plan Members in relation to the Pension Surplus 

Proceedings and in respect of any rights in relation to the Pension Surplus 

56. For general information requests relating to Pension Plan matters, the Independent 

Pension Administrator should be in a position to respond to such inquiries.  

57. Similar to the ERC Appointment Order granted on May 5, 2025, the proposed Pension 

Plan Representative Counsel Order provides: 

(a) for the mechanism by which the Pension Plan Representative Counsel would bind 

the members of their respective group;  

(b) for the creation of a committee to assist in providing feedback for the Represented 

Pension Plan Members; and  
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(c) the ability for a potential member of a Pension Plan or Predecessor Plan to opt out 

of representation by the representative counsel.  

58. On the issue of opt-out rights, any individual Represented Pension Plan Member who 

does not wish to be represented in the Pension Surplus Proceedings by their respective Pension 

Plan Representative Counsel in relation to the Pension Surplus shall, within thirty 30 days of the 

date of receiving notice of the appointment of Pension Plan Representative Counsel, notify the 

Monitor, in writing that such Represented Pension Plan Member is opting out of representation 

by the respective Pension Plan Representative Counsel by delivering to the Monitor an opt-out 

notice in the form attached as Schedule “A” to the Pension Plan Representative Counsel Order 

(each an “Opt-Out Notice”), and shall thereafter not be bound by the actions of such Pension 

Plan Representative Counsel and shall represent themselves or be represented by any counsel 

that such Represented Pension Plan Member may retain exclusively at their own expense in 

these CCAA Proceedings. The Monitor shall deliver copies of all Opt-Out Notices received to 

counsel to the Applicants, the applicable Pension Plan Representative Counsel and counsel to 

the Independent Pension Administrator as soon as reasonably practicable 

59. The Company believes that both Pension Plan Representative Counsel will contribute to 

overall cost savings and a streamlining of the Pension Surplus Proceedings by serving as the 

main points of contact between thousands of Represented Pension Plan Members, the 

Applicants, the Monitor and the Court. 

I. Access to Pension Surplus Documents 

60. It is contemplated that the Company and the Independent Pension Administrator will make 

documentation available to participants in the pre-mediation and mediation proceedings involving 

the Pension Surplus. Some participants are already subject to confidentiality arrangements with 

the Company. In order to facilitate sharing of documentation, the Company is seeking mediation 

confidentiality provisions in the Pension Plan Representative Counsel Order. 

II. Fee Structure 

61. Retainer agreements with Ursel Phillips have been finalized, with the approval of the 

Independent Pension Administrator. The Pension Plan Representative Counsel Order provides 

that Ursel Phillips shall be paid its reasonable and documented fees and disbursements, including 

reasonable and documented fees for such actuarial, financial and other advisors as Ursel Phillips 
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may retain as reasonably necessary in connection with its role as Pension Plan Representative 

Counsel, in accordance with the terms of its retainer letter. The Independent Pension 

Administrator is authorized to make interim payments to Ursel Phillips from the Pension Plan fund 

for the purposes of paying such reasonable and documented fees and disbursements. In the 

event of any disagreement with respect to such fees and disbursements, the matter may be 

remitted to this Court for determination. 

62. The Pension Plan Representative Counsel Order provides that Koskie Minsky shall be 

paid its fees and disbursements, including costs for such actuarial, financial and other advisors 

as Koskie Minsky may retain as necessary in connection with its role as Pension Plan 

Representative Counsel, from any judgment, order or settlement pursuant to the terms of the 

retainer agreement between Koskie Minsky LLP and John Scott and James Common dated June 

6, 2025 under the Dumai Uncertified Class Action Application. The retainer agreement and the 

fees requested thereunder shall be brought before the Court by Koskie Minsky for approval in 

accordance with sections 32 and 33 of the Class Proceedings Act, 1992, S.O. 1992, c. 6. 

63. The Pension Plan Representative Counsel Order also contemplates the ability for Pension 

Plan Representative Counsel to retain actuarial, financial and other advisors as may be 

reasonably necessary to fulfill their mandates. Retainer agreements with the proposed Mediator 

will also be finalized with the approval of the Company and the Independent Pension 

Administrator. The Monitor will have oversight on all retainer agreements. 

64. I understand that our counsel has had an opportunity to discuss the proposed expansion 

of Employee Representative Counsel’s role and appointment of Dumai Representative Counsel, 

as well as the proposed forms of order with the Monitor, the Independent Pension Administrator 

and counsel to the secured lenders in advance of filing of these materials.  
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65. I swear this affidavit in support of the Applicants’ motion for the foregoing relief and for no 

other improper purpose.  

SWORN remotely via videoconference, by 
Thomas Obersteiner stated as being located 
in the City of New York, in the state of New 
York, before me at the City of Toronto, in the 
Province of Ontario, this 18th day of June, 
2026, in accordance with O. Reg 431/20, 
Administering Oath or Declaration Remotely. 
 
 

Commissioner for Taking Affidavits, etc. 
Brittney Ketwaroo | LSO #89781K 

 

 
 
 
 
 
 
 
 
 

Thomas Obersteiner 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



EXHIBIT “A” 
referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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Court File No.  CV-25-00738613-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
 

THE HONOURABLE MR. )        MONDAY, THE 5TH DAY  
 )  
JUSTICE OSBORNE )             OF MAY, 2025 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
HUDSON’S BAY COMPANY ULC COMPAGNIE DE LA BAIE D’HUDSON SRI, HBC 

CANADA PARENT HOLDINGS INC., HBC CANADA PARENT HOLDINGS 2 INC., HBC 
BAY HOLDINGS I INC., HBC BAY HOLDINGS II ULC, THE BAY HOLDINGS ULC, HBC 

CENTERPOINT GP INC., HBC YSS 1 LP INC., HBC YSS 2 LP INC., HBC HOLDINGS GP 
INC., SNOSPMIS LIMITED, 2472596 ONTARIO INC., and 2472598 ONTARIO INC.   

 
EMPLOYEE REPRESENTATIVE COUNSEL ORDER  

 
THIS MOTION, made by Hudson’s Bay Company ULC Compagnie de la Baie 

D’Hudson SRI (“Hudson’s Bay”), HBC Canada Parent Holdings Inc., HBC Canada Parent 

Holdings 2 Inc., HBC Bay Holdings I Inc., HBC Bay Holdings II ULC, The Bay Holdings ULC, 

HBC Centerpoint GP Inc., HBC YSS 1 LP Inc., HBC YSS 2 LP Inc., HBC Holdings GP Inc., 

Snospmis Limited, 2472596 Ontario Inc., and 2472598 Ontario Inc. (collectively, the 

“Applicants”) was heard on April 24, 2025 at 330 University Avenue, Toronto, Ontario and 

via videoconference.   

 

ON READING the affidavit of Jennifer Bewley sworn April 17, 2025 (the “Third Bewley 

Affidavit”), the second report of Alvarez & Marsal Canada Inc. (“A&M”), dated April 22, 2025, 

(the “Second Report”), in its capacity as monitor of the Applicants (in such capacity, the 

“Monitor”), on hearing the submissions of counsel to the Applicants, counsel to the Monitor, 

and such other parties as listed on the Counsel Slip, with no one else appearing although duly 

served as appears from the affidavits of service of Brittney Ketwaroo sworn April 21, 2025 and 

April 24, 2025, and upon receiving the recommendation of the Independent Third Party dated 

May 5, 2025.  
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SERVICE 

1. THIS COURT ORDERS that the time for service of the Motion Record of the Applicants 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof. 

DEFINED TERMS 

2. THIS COURT ORDERS that capitalized terms used within this Order and not expressly 

defined herein shall have the meanings set forth in the Bewley Affidavits.  

EMPLOYEE REPRESENTATIVE COUNSEL  

3. THIS COURT ORDERS that Ursel Phillips Fellows Hopkinson LLP (“Employee 
Representative Counsel”) is hereby appointed as employee representative counsel to 

represent the interests of the current and former employees with continuing entitlements from 

the Applicants or any of them as at the date of the Initial Order, and retirees of the Applicants, 

who are not represented by a union, or were not represented by a union at the time of their 

separation from employment (the “Current and Former Employees”), or any person claiming 

an interest under or on behalf of a current or former employee of the Applicants including 

beneficiaries and surviving spouses but excluding directors and officers of the Applicants 

(collectively, the “Represented Employees”) in these CCAA proceedings, in any proceeding 

under the BIA or in any other proceeding respecting the insolvency of the Applicants which 

may be brought before this Court (collectively, the “Insolvency Proceedings”), with respect 

to:  

(a) Representing the Represented Employees in the Insolvency Proceedings; 

(b) Communicating with the Applicants, the Monitor and other stakeholders on behalf 

of the Represented Employees generally, and in respect of future motions and 

orders to be sought in the Insolvency Proceedings;  

(c) Advising the Represented Employees in respect of employment or other workplace 

matters arising within the Insolvency Proceedings;  

(d) Filing claims in any claims process that may be approved within the Insolvency 

proceedings;  
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(e) Advising the Represented Employees in respect of matters involving their other 

post employment benefits entitlements;  

(f) Participating on behalf of the Represented Employees with the settlement or 

compromise of any rights, entitlements or claims of the Represented Employees; 

and 

(g) Participating in and assisting with, on behalf of the Represented Employees, 

claims filed under the Wage Earner Protection Program Act, if applicable; 

(collectively, the “Purpose”). 

Which Purpose for greater certainty shall not include assisting with any entitlements of Current 

and Former Employees under the Pension Plans. 

4. THIS COURT ORDERS that the Employee Representative Counsel shall be entitled 

but not required to commence the process of identifying up to -seven (7) Represented 

Employees to be nominated as Court-appointed representatives (hereinafter, both jointly and 

severally referred to as the “Employee Committee”) as soon as practicable following the date 

hereof. The Employee Committee shall, upon appointment, advise Employee Represented 

Counsel on behalf of all Represented Employees (excluding the Opt-Out Individuals (as 

hereinafter defined), if any in the Insolvency Proceedings, act in the overall best interests of 

the Represented Employees, and advise and where appropriate instruct Employee 

Representative Counsel, in each case, solely for the Purpose. Employee Representative 

Counsel may rely upon the advice, information and instructions received from the Employee 

Committee in carrying out its mandate without further communications with or instructions 

from the Represented Employees, except as may be recommended by Employee 

Representative Counsel or ordered by this Court.   

5. THIS COURT ORDERS that, with the exception of Opt-Out Individuals, (a) the 

Employee Representative Counsel shall represent all Represented Employees in the 

Insolvency Proceedings; (b) the Represented Employees shall be bound by the actions of the 

Employee Representative Counsel in the Insolvency Proceedings; and (c) the Employee 

Representative Counsel shall be entitled, on the advice of the Employee Committee as 

appropriate, to advocate on behalf of the Represented Employees for the Purpose and to 

settle or compromise any rights, entitlements or claims of the Represented Employees.  
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6. THIS COURT ORDERS that the Applicants shall provide Employee Representative 

Counsel, the Employee Committee and their respective advisors, subject to confidentiality 

arrangements acceptable to the Applicants and the Monitor, without charge, the following 

information, documents and data (the “Information”) to only be used for the Purpose in the 

Insolvency Proceedings:  

(a)  the names, last known addresses and last known telephone numbers and e-mail 

addresses (if any) of the Represented Employees (excluding Opt-Out Individuals, 

if any, who have opted out prior to delivery of the Information); and 

(b) upon request of Employee Representative Counsel, such documents and data as 

may be reasonably relevant to matters relating to the issues affecting the 

Represented Employees in the Insolvency Proceedings, and that, in providing all 

such Information, the Applicants are not required to obtain express consent from 

such Represented Employees authorizing disclosure of Information to Employee 

Representative Counsel for the Purpose and, further, in accordance with the 

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5. 

(Federal), the Personal Information Protection Act, S.B.C. 2003, c. 63 (British 

Columbia), the Personal Information Protection Act, S.A. 2003, c. P-6.5. (Alberta), 

and An Act respecting the protection of personal information in the private sector, 

R.S.Q., c. P-39.1. (Québec), this Order shall be sufficient to authorize the 

disclosure of the Information for the Purpose, without the knowledge or consent of 

the individual Represented Employees.  

7. THIS COURT ORDERS that notice of the appointment of Employee Representative 

Counsel shall be provided by: (a) the Applicants delivering a letter on behalf of Employee 

Representative Counsel to the Represented Employees explaining the terms of such 

appointment; (b) the inclusion of the details of such appointment in the CCAA notice; and (c) 

the posting of notice of such appointment on the Monitor’s website, Hudson’s Bay’s internal 

website (thebay.com) and on Employee Representative Counsel’s website.  

8. THIS COURT ORDERS that any individual Represented Employee who does not wish 

to be represented in the Insolvency Proceedings by the Employee Representative Counsel 

shall, within thirty (30) days of the date of the letter pursuant to paragraph 7 above, notify the 

Monitor, in writing that such Represented Employee is opting out of representation by 
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Employee Representative Counsel  by delivering to the Monitor an opt-out notice in the form 

attached as Schedule “A” hereto (each an “Opt-Out Notice”), and shall thereafter not be 

bound by the actions of the Employee Representative Counsel and shall represent 

themselves or be represented by any counsel that such Represented Employee may retain 

exclusively at their own expense (any such Represented Employee that delivers an Opt-Out 

Notice in compliance with the terms hereof, an “Opt-Out Individual”). The Monitor shall 

deliver copies of all Opt-Out Notices received to counsel to the Applicants and Employee 

Representative Counsel as soon as reasonably practicable.  

 

9. THIS COURT ORDERS that the Employee Representative Counsel shall be given 

notice of all motions in these Insolvency Proceedings and that it shall be entitled to represent 

those on whose behalf it is hereby appointed in all such proceedings.  

 
10. THIS COURT ORDERS that, subject to the terms of the engagement letter between 

Hudson’s Bay and Employee Representative Counsel and fee arrangements thereunder as 

agreed to by Hudson’s Bay and Employee Representative Counsel or has have been ordered 

by this Court, the Employee Representative Counsel shall be paid its reasonable and 

documented fees and disbursements by the Applicants on a monthly basis, promptly upon 

rendering its accounts  to the Applicants for fulfilling its mandate in accordance with this Order, 

and subject to such redactions to the invoices as are necessary to maintain solicitor-client 

privilege between Employee Representative Counsel and the Represented Employees. In the 

event of any disagreement with respect to such fees and disbursements, such disagreement 

may be remitted to this Court for determination.  

  

11. THIS COURT ORDERS that the Employee Representative Counsel shall be entitled 

to the benefit of the Administration Charge (as defined in the Amended and Restated Initial 

Order granted by this Court in these Insolvency proceedings on March 21, 2025), as security 

for its professional fees and disbursements incurred at its standard rates and charges, up to 

an aggregate maximum amount of $100,000.   

12. THIS COURT ORDERS that no action or proceeding may be commenced against 

Employee Representative Counsel or the Employee Committee in respect of the performance 

of their duties under this Order without leave of this court on seven (7) days notice to Employee 

Representative counsel, the Employee Committee, the Applicants and the Monitor. 
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13. THIS COURT ORDERS that Employee Representative Counsel is authorized to take 

all steps and do all acts necessary or desirable to carry out the terms of this Order, including 

dealing with any Court, regulatory body or other government ministry, department or agency, 

and to take all such steps as are necessary or incidental thereto. Employee Representative 

counsel and the Employee Committee shall have no liability as a result of their appointment 

or the fulfilment of their duties in carrying out the provisions of this Order, save and except for 

any gross negligence or wilful misconduct on their part. 

14. THIS COURT ORDERS that the Employee Representative Counsel and Employee 

Committee shall be at liberty and are authorized at any time to apply to this Honourable Court 

for advice and directions in the discharge or variation of their powers and duties.  

15. THIS COURT ORDERS that this Order and all of its provisions are effective as of 

12:01 a.m. Eastern Standard/Daylight Time on the date of this Order.  

 

 

_________________________________________ 

 

Digitally signed 
by Osborne J. 
Date: 
2025.05.06 
17:05:52 -04'00'
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SCHEDULE “A” 

FORM OF REPRESENTED EMPLOYEE OPT-OUT NOTICE 

TO: Alvarez & Marsal Canada Inc., in its capacity as Court-Appointed Monitor of the 
Applicants  

 Royal Bank Plaza, South Tower 
 200 Bay Street, Suite 2900 

PO Box 22  
Toronto, ON M5J 2J1 

 

 Attention: Alvarez & Marsal  
 Email: HudsonsBay@alvarezandmarsal.com 
 

I hereby provide written notice that I do not wish to be represented by Ursel Phillips Fellows 
Hopkinson LLP, employee representative counsel (the “Employee Representative 
Counsel”) for the Represented Employees of the Applicants in their proceedings under the 
Companies’ Creditors Arrangement Act (the “CCAA Proceedings”). I understand that by 
opting out of this representation, if I wish to take part in the CCAA Proceedings, then I would 
need to do so as an independent party. I understand that as an independent party to these 
CCAA Proceedings, I would then be responsible for retaining my own legal counsel should I 
choose to do so, and that I would be personally liable for the costs of my own legal 
representation.  

I understand that a copy of this Opt-Out Form will be provided to the Employee Representative 
Counsel and to the Applicants 

 

   
Witness  Signature  

 

 

Name [please print]:  
Address  
Telephone   

 

 

Note: To opt out, this form must be completed and received at the above address on or 
before __________, 2025.  
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS 
AMENDED, AND IN THE MATTER OF HUDSON’S BAY COMPANY ULC COMPAGNIE DE LA BAIE 
D’HUSON SRI et al.   

Court File No.   CV-25-00738613-00CL 

 
 ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
Proceeding commenced at Toronto 

 EMPLOYEE REPRESENTATIVE COUNSEL ORDER 
 

  
STIKEMAN ELLIOTT LLP 
Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, Canada M5L 1B9 

 
Ashley Taylor LSO#: 39932E 
Email: ataylor@stikeman.com 
Tel: +1 416-869-5236 
 
Elizabeth Pillon LSO#: 35638M 
Email: lpillon@stikeman.com 
Tel: +1 416-869-5623 
 
Maria Konyukhova LSO#: 52880V 
Email: mkonyukhova@stikeman.com 
Tel: +1 416-869-5230 

 
Philip Yang LSO#: 82084O 
Email: PYang@stikeman.com 
Tel: +1 416-869-5593 

 
Brittney Ketwaroo LSO#: 89781K 
Email: bketwaroo@stikeman.com 
Tel: +1 416-869-5524 

 
Lawyers for the Applicants 
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EXHIBIT “B” 
referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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25 Sheppard Avenue West 25, avenue Sheppard Ouest 
Suite 100 Bureau 100 
Toronto ON   Toronto (Ontario)  
M2N 6S6 M2N 6S6 

Telephone: 416 250 7250   Téléphone : 416 250 7250 
Toll free: 1 800 668 0128   Sans frais : 1 800 668 0128 
 
 

  
 
 
 

www.fsrao.ca 

VIA E-MAIL 
 
September 8, 2025 
 
Tejash Modi       Tejash.modi@telushealth.com 
Telus Health    Toronto, ON      M5J 2V9 
 
and 
 
Allyson Marta      martaa@bennettjones.com 
Bennett Jones  Toronto, ON     M5X 1A4 
 
and 
 
Natasha VandenHoven     NVandenhoven@stikeman.com 
Stikeman Elliott   Toronto, ON   M5L 1B9 
 
     
Re: Hudson’s Bay Company Pension Plan 

Registration Number 0291419  
 
Enclosed, please find the Notice of Intended Decision (NOID) with respect to the above 
noted pension plan. 
 
Yours truly, 
 

 
Mitzi D’Souza 
Administrative Assistant, Pensions 
 
Enclosure 
Copy:  Michael Palozzi, Financial Services Regulatory Authority of Ontario 
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IN THE MATTER OF the Pension Benefits Act, R.S.O. 1990, c. P.8 (the “Act”), in 
particular sections 69 and 89. 

AND IN THE MATTER OF the Hudson's Bay Company Pension Plan; Registration 
Number 0291419 (the “Plan”). 
 
 

NOTICE OF INTENDED DECISION 
 
TO:  TELUS Health 
  25 York St, 29th Floor 

Toronto, ON, M5J 2V5 
 
Attention: Tejash Modi 

Partner 
Tejash.modi@telushealth.com  
 
Appointed Administrator & Applicant 

  
 

AND TO: Bennett Jones 
  100 King St W Suite 3400,  

Toronto, ON M5X 1A4 
 

Attention: Allyson Marta  
  martaa@bennettjones.com  
 

Counsel for CCAA Monitor 
 
 
AND TO: Stikeman Elliott 
  199 Bay Street 

Suite 5300, Commerce Court West 
Toronto, Ontario M5L 1B9 
 

Attention: Natasha VandenHoven  
NVandenhoven@stikeman.com  

 
Counsel for Employer 
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  Page 2 of 3 
 

 
 
TAKE NOTICE THAT pursuant to section 69 of the Act, and by delegated authority 
from the Chief Executive Officer of the Financial Services Regulatory Authority of 
Ontario (the “Chief Executive Officer”), the Head, Pension Strategic Initiatives, 
intends to make an order to wind up the Plan effective September 1, 2025. Details 
of this intended decision are described below.  
 
SI VOUS DÉSIREZ RECEVOIR CET AVIS EN FRANÇAIS, veuillez nous envoyer votre 
demande par courriel immédiatement à: contactcentre@fsrao.ca. 
 
YOU ARE ENTITLED TO A HEARING BY THE FINANCIAL SERVICES TRIBUNAL 
(THE “TRIBUNAL”) PURSUANT TO SUBSECTION 89(6) OF THE ACT. A hearing by 
the Tribunal about this Notice of Intended Decision may be requested by completing the 
enclosed Request for Hearing Form (Form 1) and delivering it to the Tribunal within 
thirty (30) days after this Notice of Intended Decision is served on you. The Request for 
Hearing Form (Form 1) must be mailed, delivered, faxed or emailed to:  
 
Address: Financial Services Tribunal 

25 Sheppard Avenue West 
7th Floor, Suite 100 
Toronto ON  M2N 6S6 

 
Attention: Registrar     

 
Fax:  416-226-7750 
 
Email:  contact@fstontario.ca  
 
TAKE NOTICE THAT if you do not deliver a written request for a hearing to the 
Tribunal within thirty (30) days after this Notice of Intended Decision is served on 
you, an order will be issued as described in this Notice of Intended Decision.   
  
For additional copies of the Request for Hearing Form (Form 1), visit the Tribunal’s 
website at www.fstontario.ca. 
 
 
The hearing before the Tribunal will proceed in accordance with the Rules of Practice and 
Procedure for Proceedings before the Financial Services Tribunal (“Rules”) made under 
the authority of the Statutory Powers Procedure Act, R.S.O. 1990, c. S.22. The Rules are 
available at the website of the Tribunal: www.fstontario.ca. Alternatively, a copy can be 
obtained by telephoning the Registrar of the Tribunal at (416) 590-7294 or toll free 
at 1-800-668-0128 extension 7294. 
 
 
 
 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA

mailto:contactcentre@fsrao.ca
mailto:contact@fstontario.ca
http://www.fstontario.ca/
http://www.fstontario.ca/


 
 

  Page 3 of 3 
 

REASONS FOR INTENDED DECISION 
 

1. Hudson’s Bay Company ULC (the “Company”) sponsored the Plan with an effective 
date of July 1, 1961.  

2. The Plan is a combination defined contribution/defined benefit plan. 
3. On March 7, 2025, the Company commenced proceedings under the Companies’ 

Creditors Arrangement Act (“CCAA”). Alvaraz & Marsal Canada Inc. was appointed 
as the court-appointed monitor of the Company in the CCAA proceedings (the “CCAA 
Monitor”). 

4. Pursuant to subsection 8(1.1) of the Act, the Insolvency Coordinator, by delegated 
authority from the Chief Executive Officer, appointed TELUS Health to act as the 
administrator (the “Administrator”) of the Plan effective April 3, 2025. 

5. Based on a report by the CCAA Monitor and communications from the Company, 
approximately 99% of employees will have been terminated from their employment by 
June 30, 2025. 

6. Pursuant to section 69(1)(d) of the PBA, the Chief Executive Officer can wind up a 
pension plan if “all or substantially all of the members of the pension plan cease to be 
employed by the employer”. 

7. Although an effective wind-up date of July 1, 2025, could be considered since, at this 
date, the requirements of section 69(1)(d) would have been met, the Company 
informed the Administrator that it has over 50 employees as of July 9, 2025, many of 
whom will continue to be employed until August 31, 2025.  

8. Pursuant to section 73(1) of the PBA, for the purpose of determining pension benefits, 
a member's employment is deemed to have terminated on the wind-up date (and thus 
a member cannot accrue pension benefits after the wind-up date).  

9. The Administrator has recommended that all HBC Plan members who terminated 
employment between March 7, 2025, and August 31, 2025, should be included in the 
wind-up. 

10. Therefore, the Chief Executive Officer has grounds pursuant to subsection 69(1)d to 
order a wind up of the Plan as substantially all of the employees are no longer 
employed with the Company. 

11. Subsection 69(2) of the Act provides that the wind-up order must specify the effective 
date of the wind up. The Administrator proposes in the Wind-up Order Request to wind 
up the Plan effective September 1, 2025. Therefore, The Chief Executive Officer 
proposes a wind-up date of September 1, 2025. 

12. Such further and other reasons as may come to my attention. 
 
 

DATED at Toronto, Ontario, September 8, 2025. 
 

 
_________________________________________________ 
Sylvie Charest 
Head, Pension Strategic Initiatives 
By delegated authority from the Chief Executive Officer 
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25 Sheppard Avenue West 25, avenue Sheppard Ouest 
Suite 100 Bureau 100 
Toronto ON   Toronto (Ontario)  
M2N 6S6 M2N 6S6 

Telephone: 416 250 7250   Téléphone : 416 250 7250 
Toll free: 1 800 668 0128   Sans frais : 1 800 668 0128 
 
 

  
 
 
 

www.fsrao.ca 

VIA E-MAIL 
 
October 20, 2025 
 
Tejash Modi       Tejash.modi@telushealth.com 
Telus Health    Toronto, ON      M5J 2V9 
 
and 
 
Allyson Marta      martaa@bennettjones.com 
Bennett Jones  Toronto, ON     M5X 1A4 
 
and 
 
Natasha VandenHoven     NVandenhoven@stikeman.com 
Stikeman Elliott   Toronto, ON   M5L 1B9 
 
     
Re: Hudson’s Bay Company Pension Plan 

Registration Number 0291419  
 
Enclosed, please find the Order with respect to the above noted pension plan. 
 
Yours truly, 
 

 
Mitzi D’Souza 
Administrative Assistant, Pensions 
 
Enclosure 
Copy:  Michael Palozzi, Financial Services Regulatory Authority of Ontario 
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IN THE MATTER OF the Pension Benefits Act, R.S.O. 1990, c. P.8 (the “PBA”), in particular sections 
69 and 89; 

AND IN THE MATTER OF the Hudson's Bay Company Pension Plan, Registration Number 0291419 
(the “Plan”). 
 
 

ORDER 
 

On September 8, 2025, pursuant to section 89 of the PBA, and by delegated authority from the Chief 
Executive Officer of the Financial Services Regulatory Authority of Ontario (the “Chief Executive 
Officer”), the Head, Pension Strategic Initiatives (the “Head”) issued a Notice of Intended Decision to 
make an order to wind up the Plan effective September 1, 2025 under section 69 of the PBA. 
 
The Notice of Intended Decision was delivered to the appointed administrator, Telus Health, the counsel 
for the CCAA Monitor, Bennett Jones, and counsel for the Employer, Stikeman Elliott on September 8, 
2025. Section 89 of the PBA provides that any person on whom a Notice of Intended Decision is served 
has thirty (30) days after the Notice of Intended Decision is served to request a hearing by the Financial 
Services Tribunal (the “Tribunal”). 
 
On October 16, 2025, the Registrar of the Tribunal confirmed that the people on whom the Notice of 
Intended Decision was served did not request a hearing by the Tribunal in accordance with section 89 
of the PBA. Therefore, pursuant to section 69 of the PBA, the Head makes the following decision.  
 

ORDER 
 
An Order to wind up the Plan is hereby issued effective September 1, 2025, for the reasons set 
out in the Notice of Intended Decision. 
 
 
DATED at Toronto, Ontario,   October 20, 2025. 

 

 
_________________________________________________ 
Sylvie Charest 
Head, Pension Strategic Initiatives 
By delegated authority from the Chief Executive Officer 
 
Si vous désirez recevoir cet avis en français, veuillez nous envoyer votre demande par courriel 
immédiatement à : contactcentre@fsrao.ca. 
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EXHIBIT “C” 
referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026  

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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EXHIBIT “D” 
referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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Peter Christopher Burke, Richard Fallis 
et A. Douglas Ross, agissant en leur 
qualité personnelle et en leur qualité de 
représentants  Appelants

c.

Gouverneur et Compagnie des aventuriers 
d’Angleterre faisant le commerce dans la 
Baie d’Hudson et la Compagnie de Fiducie du 
Groupe Investors Ltée  Intimés

Répertorié : Burke c. Cie de la Baie d’Hudson

2010 CSC 34

No du greffe : 32789.

2010 : 18 mai; 2010 : 7 octobre.

Présents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell.

en appel de la cour d’appel de l’ontario

	 Pensions  — Régimes de retraite  — Excédent  — 
Régime de retraite à prestations déterminées qui conti-
nue d’exister  — La vente d’une division de la société 
ayant donné lieu à la mutation d’employés à une autre 
société  — Les employés mutés ont été dissociés du 
régime de retraite de leur ancien employeur et ont inté-
gré un nouveau régime — Lors du transfert, le régime de 
l’ancien employeur affichait un excédent projeté impor-
tant  — L’ancien employeur a transféré suffisamment 
d’éléments d’actif de la caisse de retraite pour financer 
les prestations déterminées des employés mutés, mais a 
conservé l’excédent — L’ancien employeur était-il tenu 
de transférer une portion de l’excédent, déterminée au 
prorata, lors de la vente? — L’ancien employeur a‑t‑il 
honoré ses obligations envers les employés mutés en 
garantissant leur régime à prestations déterminées? — 
Pension Benefits Act, 1987, S.O. 1987, ch. 35.

	 Pensions — Régimes de retraite — Frais — Les docu-
ments relatifs au régime de retraite autorisaient-ils l’em-
ployeur à imputer les frais d’administration du régime à 
la caisse de retraite?

	 En 1961, la Compagnie de la Baie d’Hudson (« HBC ») 
offrait à ses employés un régime de retraite contributif 

Peter Christopher Burke, Richard Fallis 
and A. Douglas Ross, personally and in a 
representative capacity  Appellants

v.

Governor and Company of Adventurers 
of England Trading into Hudson’s Bay 
and Investors Group Trust Company 
Ltd.  Respondents

Indexed as: Burke v. Hudson’s Bay Co.

2010 SCC 34

File No.: 32789.

2010: May 18; 2010: October 7.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ.

on appeal from the court of appeal for 
ontario

	 Pensions  — Pension plans  — Surplus  — Ongoing 
defined benefit pension plan — Sale of division of com-
pany resulting in employees being transferred to new 
company — Transferred employees removed from former 
employer’s pension plan and incorporated into new pen-
sion plan — At time of transfer, former employer’s pen-
sion plan had significant projected surplus  — Former 
employer transferred enough pension funds to cover 
transferred employees defined benefits but no surplus 
funds transferred  — Whether there was an obligation 
on former employer to transfer a pro rata portion of 
surplus on sale  — Whether former employer’s obliga-
tions to transferred employees were satisfied by assuring 
their defined benefits — Pension Benefits Act, 1987, S.O. 
1987, c. 35.

	 Pensions — Pension plans — Expenses — Whether 
pension plan documentation allowed employer to charge 
plan administration expenses to fund.

	 In 1961, the Hudson’s Bay Company (“HBC”) pro-
vided a contributory, defined benefits pension plan for 
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à prestations déterminées. Par ce régime de retraite à 
prestations déterminées, les participants étaient assurés 
d’obtenir une prestation fixe à la retraite. Au cours de 
ses vingt premières années d’existence, le régime accu-
sait un déficit et HBC a versé des cotisations supplé-
mentaires afin d’en assurer la solvabilité. En 1982, le 
régime a affiché son premier excédent actuariel et HBC 
a commencé à imputer à la caisse les frais d’administra-
tion du régime.

	 En 1987, HBC a vendu sa division des Magasins 
du Nord à la Compagnie du Nord-Ouest (« CNO ») et 
environ 1 200 employés de HBC ont été mutés à CNO. 
Les sociétés ont conclu une entente visant à protéger le 
régime de retraite des employés mutés. Cette entente 
prévoyait la constitution, par CNO, d’un nouveau régime 
de retraite qui offrirait aux employés mutés des pres-
tations au moins égales à celles prévues par le régime 
HBC. HBC a consenti à transférer des éléments d’actif 
suffisants pour assurer les prestations déterminées des 
employés mutés. Au moment du transfert, le régime de 
retraite de HBC affichait un excédent actuariel d’envi-
ron 94 millions de dollars. Les sociétés ont discuté de 
la possibilité de transférer une partie de cet excédent, 
mais HBC a laissé entendre qu’une telle transaction 
ferait augmenter le prix d’achat et la question n’a plus 
été débattue.

	 Les employés mutés soutiennent que HBC, à titre 
d’administratrice du régime, a manqué à son devoir 
fiducial d’accorder un traitement égalitaire à tous les 
participants au régime de retraite. Selon eux, HBC était 
tenue au transfert d’une portion de l’excédent actuariel 
au régime subséquent et elle a imputé à tort les frais 
d’administration du régime à la caisse de retraite pen-
dant une période d’environ six ans précédant le trans-
fert. Le juge du procès a donné gain de cause à HBC sur 
la question des frais d’administration, mais il a conclu 
que l’excédent du régime était assujetti aux principes 
de la fiducie et que les employés mutés, en tant que 
bénéficiaires de la fiducie, avaient un intérêt en equity 
dans l’excédent actuariel. Il était d’avis que le traite-
ment différent accordé aux bénéficiaires contrevenait 
à une fiducie régie par l’equity et que, pour y remédier, 
une partie de l’excédent actuariel devait être transférée. 
HBC a interjeté appel à l’égard de la question de l’excé-
dent, et les employés mutés ont formé un appel incident 
sur la question des frais d’administration. La Cour d’ap-
pel a accueilli l’appel et a rejeté l’appel incident.

	 Arrêt : Le pourvoi est rejeté.

	 L’employeur est obligé d’acquitter les frais d’un 
régime de retraite si une telle obligation est imposée par 
une source de nature législative ou jurisprudentielle. En 
l’espèce, aucune loi ni règle de common law n’imposait 

its employees. Under this defined benefit pension plan 
members of the plan were guaranteed a specified ben-
efit upon retirement. For the first twenty years of exist-
ence, the plan was in deficit and HBC made additional 
payments to keep the plan solvent. In 1982, the plan 
generated its first actuarial surplus and HBC began 
paying plan administration expenses out of the fund.

	 In 1987, HBC sold its Northern Stores Division to 
the North West Company (“NWC”) and approximately 
1,200 employees were transferred from HBC to NWC. 
The companies entered into an agreement to protect 
the pensions of the transferred employees. The agree-
ment provided that NWC would establish a new pen-
sion plan and would provide the transferred employees 
with benefits at least equal to those provided under the 
HBC plan. HBC agreed to transfer assets sufficient to 
cover the defined benefits of the transferred employees. 
At the time of the transfer, HBC’s pension plan had an 
actuarial surplus of about $94 million. The companies 
discussed whether a portion of the actuarial surplus 
should be transferred; however, HBC suggested that 
transferring part of the surplus would increase the pur-
chase price and the matter went no further.

	 The transferred employees allege that HBC, as plan 
administrator, breached its fiduciary duty to treat all 
pension plan members with an even hand. They argue 
that HBC was required to transfer a portion of the actu-
arial surplus to the successor plan and that HBC improp-
erly charged pension plan administration expenses to 
the pension fund for approximately six years prior to 
their transfer. The trial judge found in favour of HBC 
on the issue of administration expenses, but held that 
the surplus was subject to trust principles, and that the 
transferred employees, as beneficiaries of the trust, 
had an equitable interest in the actuarial surplus. The 
disparate treatment of the beneficiaries was found to 
be a breach of an equitable trust which required the 
transfer of a portion of the actuarial surplus to remedy 
the breach. HBC appealed the issue of surplus and the 
transferred employees cross-appealed on the issue of 
administration expenses. The Court of Appeal allowed 
the appeal and dismissed the cross-appeal.

	 Held: The appeal should be dismissed.

	 An employer is obligated to pay for administration 
expenses when such an obligation is imposed by statute 
or common law. In this case, there were no statutory or 
common law obligations on HBC to pay administration 
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à HBC l’obligation de payer ces frais. La convention 
de fiducie originale, ainsi que le texte du régime, ne 
traitent pas expressément des frais d’administration du 
régime. Les conventions de fiducie subséquentes auto-
risaient expressément HBC à imputer à la caisse les 
frais d’administration du régime. Les nouvelles conven-
tions de fiducie n’ont fait que confirmer expressément 
ce que prévoyait implicitement la convention originale. 
Par conséquent, HBC pouvait imputer les frais d’admi-
nistration du régime à la caisse de retraite.

	 La question de savoir si HBC était tenue de trans-
férer une portion de l’excédent actuariel lorsqu’elle a 
vendu sa division des Magasins du Nord à CNO soulève 
une question nouvelle intéressant le droit applicable aux 
régimes de retraite, car le régime de retraite a continué 
d’exister après la vente; il n’y a pas été mis fin et il n’a 
pas été liquidé. Dans toutes les affaires, le droit à l’ex-
cédent d’un régime de retraite doit être déterminé en 
fonction du libellé des documents pertinents, des prin-
cipes du droit des contrats et du droit des fiducies et des 
textes législatifs applicables. Chaque situation appelle 
un examen au cas par cas.

	 En l’espèce, sous réserve du texte du régime, de la 
convention de fiducie et des lois applicables, HBC, en 
qualité d’administratrice du régime, avait à l’égard du 
régime de retraite un vaste pouvoir discrétionnaire, 
qu’elle pouvait exercer unilatéralement de manière à 
avoir un effet sur les intérêts des employés et auquel 
ces derniers étaient vulnérables. Par conséquent, un 
lien fiducial unissait HBC, en tant qu’administratrice 
du régime, à ses employés, en tant que bénéficiaires du 
régime de retraite.

	 La loi sur les régimes de retraite n’est pas un code 
exhaustif; elle établit des normes minimales et une 
supervision réglementaire afin de protéger et de garantir 
les prestations et les droits des personnes qui y ont droit 
en vertu des régimes de retraite complémentaires. En 
l’espèce, HBC a respecté les dispositions de la Pension 
Benefits Act de 1987 lors du transfert des éléments 
d’actif de la caisse de retraite à CNO. Les documents 
constituant le régime et la fiducie peuvent imposer une 
norme supérieure. Par conséquent, le respect des dis-
positions de la Pension Benefits Act de 1987 par HBC 
ne suffit pas à réfuter l’argument des employés mutés. 
Il est nécessaire d’analyser les principes de common 
law et d’equity régissant l’interprétation des documents 
relatifs au régime et à la fiducie.

	 Dans le cadre d’un régime de retraite à prestations 
déterminées régi par les principes de la fiducie, comme 
en l’espèce, le fiduciaire détient le titre en common law 
sur les prestations déterminées. Les fonds nécessaires 
au versement des prestations déterminées aux employés 

expenses. The original trust agreement as well as the 
plan text do not expressly address plan administrative 
expenses. Subsequent trust agreements included a pro-
vision which expressly allowed HBC to charge plan 
administration expenses to the fund. The new trust 
agreements merely confirmed what was already implic-
itly provided for in the original trust agreement. HBC 
was therefore permitted to charge plan administration 
expenses to the pension fund.

	 The issue as to whether HBC was required to trans-
fer a portion of the actuarial surplus when it sold its 
Northern Stores Division to NWC raises a novel ques-
tion in pension law as the sale occurred in the context 
of an ongoing pension plan, rather than a terminated 
or wound-up plan. In all cases the interests in the sur-
plus of a pension plan have to be determined according 
to the words of the relevant documents and applicable 
contract and trust principles and statutory provisions. 
Each situation must be evaluated on a case-by-case 
basis.

	 Here, subject to the text of the plan, the terms of 
the trust agreement, and relevant statutes, HBC, as plan 
administrator, had wide discretion with respect to the 
pension plan, which it could exercise unilaterally and 
which could affect the interests of the employees and 
to which exercise of discretion the employees were 
vulnerable. Therefore, a fiduciary relationship existed 
between HBC as administrator and the employees/ben-
eficiaries under the pension plan.

	 Pensions legislation is not a complete code but rather 
it establishes minimum standards and regulatory super-
vision in order to protect and safeguard the pension 
benefits and rights of those entitled to receive them 
under private pension plans. Here, HBC complied with 
the 1987 Pension Benefits Act when it transferred the 
pension assets to NWC. The terms of the relevant plan 
and trust documentation may impose a higher stand-
ard. Thus, HBC’s compliance with the 1987 Pension 
Benefits Act is not a complete answer to the trans-
ferred employees’ claim. It is necessary to examine the 
common law and equitable principles that govern inter-
pretation of the plan and trust documentation.

	 In a defined benefit pension governed by trust prin-
ciples, as in this case, legal ownership of the defined 
benefits lies with the trustee. The funds needed to 
pay the employees’ defined benefits are held in trust 
on their behalf. As beneficiaries, the employees have 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



276 burke  v.  hudson’s bay co. [2010] 2 S.C.R.

sont détenus en fiducie au profit de ces derniers. En leur 
qualité de bénéficiaires, les employés ont un intérêt en 
equity dans ces fonds. Un examen des documents ini-
tiaux et subséquents relatifs au régime de retraite indi-
que que les prestations déterminées de retraite sont les 
seules prestations auxquelles les employés ont droit aux 
termes du régime. En outre, les documents relatifs au 
régime de retraite (le texte du régime et la convention 
de fiducie), eu égard aux termes performatifs du régime 
dans son ensemble, ne contiennent aucune des formu-
les qui confèrent normalement aux employés un droit à 
l’excédent. Vu les dispositions des documents relatifs au 
régime de retraite, on ne saurait dire que les employés 
mutés avaient un intérêt en equity sur l’excédent à la 
cessation du régime, et donc aucun droit flottant en 
equity dans l’excédent actuariel pendant l’existence du 
plan.

	 Le fait que HBC ait librement décidé d’augmenter 
les prestations de retraite au moyen notamment d’une 
réaffectation de l’excédent ne change rien à la nature 
de l’intérêt que détiennent les employés dans la caisse 
de retraite ni n’a pour effet d’étendre les obligations 
fiduciales de l’employeur à ses actes gratuits. En outre, 
les employés n’ont pas le droit d’exiger que l’excédent 
actuariel soit utilisé pour parer au risque d’insolvabi-
lité. Dans le cadre d’un régime à prestations détermi-
nées, le devoir de HBC consistait à faire en sorte que 
les fonds soient en tout temps suffisants pour assurer 
le versement des prestations déterminées qu’il a pro-
mises. Le droit des employés se rapporte à la capita-
lisation suffisante de leurs prestations déterminées et 
non d’un excédent actuariel. Le fait que HBC avait des 
obligations fiduciales, en qualité d’administratrice du 
régime, ne la contraint pas, en raison d’un quelcon-
que devoir de traitement égalitaire, à reconnaître à 
un groupe d’employés des avantages que le régime ne 
leur confère pas. Ni les employés mutés ni ceux qui 
sont demeurés en poste chez HBC ne possédaient d’in-
térêt en equity dans l’excédent. Partant, aucun devoir 
de traitement égalitaire ne s’appliquait à l’égard de  
l’excédent.

	 Enfin, le bénéficiaire d’une fiducie est en droit d’en 
exiger la bonne administration, et ce, même s’il ne pos-
sède pas d’intérêt en equity dans tous les éléments d’ac-
tif de la fiducie. En l’espèce, comme les employés mutés 
possédaient un intérêt en equity dans les prestations 
déterminées, ils avaient le droit d’exiger la bonne admi-
nistration de la fiducie et de s’assurer que l’employeur, 
le fiduciaire et l’administrateur du plan s’acquittent des 
obligations juridiques prévues dans les documents rela-
tifs au régime. Les circonstances de l’espèce ne laissent 
pas croire que HBC a utilisé l’excédent actuariel d’une 
façon ou à une fin irrégulière.

an equitable interest in the funds needed to cover their 
defined benefits. A review of the original and subse-
quent pension plan documentation indicates that the 
only employee benefits that are provided for under the 
terms of the plan are the employees’ defined retirement 
benefits. Additionally, the pension plan documents (the 
pension plan text and trust agreement), having regard 
to the operative language of the plan as a whole, do not 
contain any of the language that would typically give 
employees an entitlement to surplus. Based on the pro-
visions of the pension plan documentation, it cannot be 
said that the transferred employees had an equitable 
interest in the surplus on termination, and therefore no 
floating equity in the actuarial surplus during continu-
ation of the plan.

	 The fact that HBC may have voluntarily chosen to 
increase pension benefits out of surplus funds or oth-
erwise, does not change the nature of the employees’ 
interest in the pension fund or extend fiduciary obliga-
tions to voluntary actions of the employer. Moreover, 
employees have no right to compel surplus funding to 
provide a cushion against insolvency. As a defined ben-
efit plan, HBC’s duty was to ensure that funds at all 
times meet the fixed benefits promised by the employer. 
The right of the employees is that their defined ben-
efits be adequately funded, not that an actuarial surplus 
be funded. Just because HBC had fiduciary duties as 
plan administrator does not obligate it under any pur-
ported duty of evenhandedness to confer benefits upon 
one class of employees to which they have no right 
under the plan. Neither the retained nor the transferred 
employees had an equitable interest in the plan surplus. 
Thus, there was no duty of evenhandedness applicable 
to the surplus.

	 Finally, a beneficiary of a trust has the right to 
compel its due administration even if it does not have an 
equitable interest in all of the assets of the trust. In this 
case, because the transferred employees had an equita-
ble interest in their defined benefits, they have the right 
to compel the due administration of the trust and to 
ensure that the employer, trustee and plan administrator 
are complying with their legal obligations in the pen-
sion plan documents. The circumstances of this case 
do not suggest that the actuarial surplus was abused by 
HBC or used for an improper purpose.
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	 HBC et CNO ont conclu une opération commerciale 
légitime. HBC et CNO ont négocié le prix d’achat des 
éléments d’actif, y compris le régime de retraite. HBC 
était disposée à transférer une portion de l’excédent si 
CNO acceptait de payer davantage pour acquérir un 
régime excédentaire, ce que cette dernière n’était pas 
disposée à faire. L’opération est d’autant plus légitime 
que les deux sociétés se sont conformées aux prescrip-
tions de la loi. Lorsqu’elle a conclu le transfert, HBC 
pouvait se fonder sur les dispositions du régime. Aux 
termes des documents relatifs à ce dernier, les droits 
et les intérêts des employés se limitaient à leurs pres-
tations déterminées. En l’espèce, HBC a honoré ses 
obligations juridiques envers ses employés, et notam-
ment ses devoirs fiduciaux envers les employés mutés, 
en protégeant leurs prestations déterminées. Selon les 
documents relatifs au régime, HBC n’avait aucune obli-
gation fiduciale de transférer quelque portion que ce 
soit de l’excédent actuariel.
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	 POURVOI contre un arrêt de la Cour d’appel 
de l’Ontario (les juges Doherty, Weiler et Gillese), 
2008 ONCA 394, 236 O.A.C. 140, 67 C.C.P.B. 1, 
40 E.T.R. (3d) 157, [2008] O.J. No. 1945 (QL), 2008 
CarswellOnt 2801, qui a infirmé en partie une déci-
sion du juge Campbell (2005), 51 C.C.P.B. 66, 25 
E.T.R. (3d) 161, 2005 CanLII 47086, [2005] O.J. 
No. 5434 (QL), 2005 CarswellOnt 7334. Pourvoi 
rejeté.

	 David C. Moore et Kenneth G. G. Jones, pour 
les appelants.

	 J. Brett Ledger, Christopher P. Naudie et Craig 
T. Lockwood, pour les intimés.

	 Version française du jugement de la Cour rendu 
par

Le juge Rothstein —

I.	 Introduction

[1]  Le pourvoi découle de la vente d’une division 
de la Compagnie de la Baie d’Hudson (« HBC ») à la 
Compagnie du Nord-Ouest (« CNO »). Au moment 
de la vente, les employés de la division n’ont pas été 
mis à pied; ils ont été mutés à CNO, et leur régime 
de retraite a été garanti. Les employés mutés ont été 
dissociés du régime de retraite de HBC et ont inté-
gré un régime subséquent, créé à ce moment. Lors 
du transfert, le régime de HBC affichait un excé-
dent projeté. HBC a transféré suffisamment d’élé-
ments d’actif de la caisse de retraite pour financer 
les prestations déterminées des employés mutés, 
mais a conservé l’excédent.

[2]  Les employés mutés soutiennent que l’em-
ployeur a manqué à son devoir fiducial d’accor-
der un traitement égalitaire à tous les partici-
pants au régime de retraite. Selon eux, HBC était 
tenue au transfert d’une portion de l’excédent pro-
jeté au régime subséquent et son défaut d’y pro-
céder a donné lieu à un traitement inégal : les 
employés demeurés en poste chez HBC ont béné-
ficié d’un régime excédentaire, contrairement aux 
employés mutés. Subsidiairement, les employés 
mutés font valoir que HBC a imputé à tort les frais 

	 APPEAL from a judgment of the Ontario Court 
of Appeal (Doherty, Weiler and Gillese JJ.A.), 
2008 ONCA 394, 236 O.A.C. 140, 67 C.C.P.B. 1, 
40 E.T.R. (3d) 157, [2008] O.J. No. 1945 (QL), 2008 
CarswellOnt 2801, reversing in part a decision of 
Campbell J. (2005), 51 C.C.P.B. 66, 25 E.T.R. (3d) 
161, 2005 CanLII 47086, [2005] O.J. No. 5434 
(QL), 2005 CarswellOnt 7334. Appeal dismissed.

	 David C. Moore and Kenneth G. G. Jones, for 
the appellants.

	 J. Brett Ledger, Christopher P. Naudie and 
Craig T. Lockwood, for the respondents.

	 The judgment of the Court was delivered by

Rothstein J. —

I.	 Introduction

[1]  This appeal arises out of the sale of a divi-
sion of the Hudson’s Bay Company (“HBC”) to the 
North West Company (“NWC”). The employees of 
the division were retained, but transferred to NWC 
in the sale, and their pensions were assured. The 
transferred employees were removed from the HBC 
pension plan and incorporated into a new successor 
plan. At the time of the transfer, the HBC plan had 
a projected surplus. HBC transferred enough of the 
pension fund to cover the transferred employees’ 
defined benefits but did not transfer any of the sur-
plus funds.

[2]  The transferred employees allege that the 
employer breached its fiduciary duty to treat all 
pension plan members with an even hand. They 
argue that HBC was required to transfer a por-
tion of the projected surplus to the successor plan. 
They argue that the result was uneven treatment: 
the remaining HBC employees benefited from a 
plan in surplus but the transferred employees did 
not. As a subsidiary issue, the transferred employ-
ees also argue that HBC improperly charged pen-
sion plan administration expenses to the pension 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



[2010] 2 R.C.S. burke  c.  cie de la baie d’hudson  Le juge Rothstein 279

d’administration du régime à la caisse de retraite 
pendant une période d’environ six ans précédant le 
transfert.

[3]  Dans les motifs qui suivent, je rejette les deux 
moyens d’appel soulevés par les employés mutés. 
Je conclus que les documents relatifs au régime de 
retraite autorisaient HBC à prélever les frais d’ad-
ministration du régime sur la caisse de retraite. Je 
conclus également que HBC n’était pas tenue de 
transférer une portion de l’excédent, déterminée 
au prorata, lors de la vente. Elle a honoré ses obli-
gations envers les employés mutés en garantissant 
leur régime à prestations déterminées.

[4]  Pour commencer, il serait utile d’exposer la 
terminologie pertinente des régimes de retraite 
eu égard aux faits de l’espèce. HBC offrait à ses 
employés un régime de retraite à prestations déter-
minées. Ainsi, elle garantissait aux participants 
une prestation fixe à la retraite. Cette formule se 
distingue du régime à cotisations déterminées, où 
les prestations de retraite sont fonction des cotisa-
tions, établies par le régime, et des revenus générés 
par celles-ci. Dans l’un et l’autre cas, les cotisations 
peuvent être versées par l’employeur et l’employé, 
ou par l’employeur seul. En l’espèce, à la fois HBC 
et les employés cotisaient au régime. La participa-
tion au régime de retraite était une condition impé-
rative d’emploi à HBC après une période d’emploi 
de cinq ans. Les employés étaient tenus d’y cotiser. 
La cotisation de base d’un employé correspondait 
à 5  p.  100 de son revenu annuel. HBC versait le 
reste de la somme requise pour financer les pres-
tations déterminées des employés. Le montant 
des cotisations de HBC était fixé par un actuaire 
dont les calculs s’appuyaient sur certaines hypo-
thèses  — taux d’inflation, rendement du capital 
investi, employés à venir, etc. Un tel exercice d’esti-
mation se traduit fréquemment par des écarts entre 
l’évaluation de l’actuaire et l’état réel de la caisse 
de retraite.

[5]  On peut dire d’une caisse de retraite qu’elle 
enregistre un excédent actuariel lorsque l’actuaire 
conclut que l’actif du régime est supérieur à son 

fund for approximately six years prior to their  
transfer.

[3]  In the reasons that follow, I conclude that 
the transferred employees’ claims fail on both 
grounds. I conclude that the pension plan documen-
tation allowed HBC to charge plan administration 
expenses to the fund. I also conclude that there was 
no obligation on HBC to transfer a pro rata portion 
of the surplus on the sale. HBC’s obligations to the 
transferred employees were satisfied by assuring 
their defined benefits.

[4]  At the outset, it might be useful to set out the 
pension terminology relevant to the facts of this 
case. HBC provided a defined benefit pension plan 
to its employees. This means that the members of 
the plan were guaranteed a specified benefit upon 
retirement. A defined benefit plan stands in con-
trast to a defined contribution plan, where retire-
ment benefits are based on contributions and the 
earnings on the contributions set out in the pen-
sion plan. Under either type of plan, contributions 
may be made by both the employer and employees 
or just the employer. In order to fund the defined 
benefits in this case, both HBC and the employ-
ees made contributions to the pension plan. For 
employees who obtained five years seniority, pen-
sion plan participation was a mandatory condition 
of employment at HBC. Employees were required 
to contribute to their pensions. The basic employee 
contribution requirement was set at 5% of annual 
earnings. HBC contributed any additional amount 
needed to ensure coverage of the employees’ 
defined benefits. HBC’s contribution was based on 
the assessment of an actuary. The actuary’s calcu-
lations rested on certain assumptions — inflation 
rates, investment returns, and future employees, 
amongst other things. This is an exercise in estima-
tion that frequently results in deviation between the 
actuary’s assessment and the real state of the pen-
sion fund.

[5]  An ongoing pension fund may be said to have 
an actuarial surplus when the actuary’s prediction is 
that the fund has more assets than liabilities (i.e. the 
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passif (c.‑à‑d. les prestations déterminées). Par 
contre, s’il conclut que le passif est supérieur à l’ac-
tif, la caisse est tenue pour déficitaire. À cause de 
la nature des avis actuariels, on dit parfois que l’ex-
cédent ou le déficit actuariel n’existe qu’en théorie. 
S’il est mis fin au régime de retraite, ou si le régime 
est liquidé, on peut comptabiliser l’actif et le passif 
et déterminer si la caisse est réellement déficitaire 
ou excédentaire. C’est pourquoi on dit parfois que 
l’excédent réel d’un régime ne se cristallise qu’à la 
date à laquelle on met fin au régime.

[6]  Les droits et les obligations respectifs de l’em-
ployeur et des employés au regard des prestations 
déterminées, des cotisations et de l’excédent sont 
définis dans les documents relatifs au régime de 
retraite. En l’espèce, le régime est constitué par 
deux types de documents : le texte du régime et 
la convention de gestion de la caisse (aussi appe-
lée la convention de fiducie). Dans ses motifs, la 
juge Gillese a décrit brièvement le rôle de chaque 
document (2008 ONCA 394, 236 O.A.C. 140, par. 
35-36). Pour paraphraser ses propos, le texte du 
régime est un contrat entre l’employeur et l’em-
ployé. Il explique le fonctionnement du régime et 
traite de questions telles que l’obligation de coti-
ser de l’employeur et des employés, les prestations 
déterminées et le mode d’administration du régime. 
Or, il n’est pas un document autonome puisqu’il ne 
prévoit pas l’accumulation des fonds, d’où la néces-
sité d’un deuxième document qui, en l’espèce, 
consiste en une convention de fiducie entre HBC et 
les fiduciaires de la caisse de retraite. Ce document 
a constitué en fiducie la caisse de retraite de HBC 
et en prévoit la continuation. J’examinerai en détail 
certaines dispositions du texte du régime et de la 
convention de fiducie dans l’analyse qui suit.

II.	 Les faits

[7]  HBC offrait à ses employés un régime de 
retraite contributif à prestations déterminées («  le 
régime »).

[8]  Le régime a été constitué en 1961. Au cours 
de ses vingt premières années d’existence, il accu-
sait un déficit — l’actif de la caisse ne suffisait pas 
à couvrir les prestations déterminées des employés. 

defined benefits). Where the prediction is that the 
liabilities are greater than the assets, the fund is said 
to be in deficit. Because of the nature of the actuar-
ial predictions, it is sometimes said that an actuarial 
surplus or deficit only exists on paper. If the pension 
plan is terminated, or wound-up, the assets and lia-
bilities can be tallied and whether a fund is actually 
in deficit or surplus can be determined. Therefore, 
it is sometimes said that an actual surplus only crys-
tallizes on plan termination.

[6]  The employer’s and employees’ respective 
rights and obligations with respect to the defined 
benefits, contributions and surplus are set out in 
the pension plan documentation. In the present case 
there are two types of pension plan documents: the 
pension plan text and the fund management agree-
ment (also referred to as the trust agreement). 
Gillese J.A. succinctly described the role of each 
document in her reasons (2008 ONCA 394, 236 
O.A.C. 140, at paras. 35-36). To paraphrase her rea-
sons, the pension plan text is a contract between the 
employer and the employee. The plan text sets out 
the administration of the pension plan and addresses 
matters such as funding obligations of the employer 
and employees, defined benefits and the method 
by which the plan will be administered. The plan 
text is not a stand-alone document, however, as it 
is not a tool for accumulating funds. Therefore, a 
second document is required. In this case, there is 
a trust agreement between HBC and the trustees of 
the pension fund. This document established and 
requires the maintenance of the HBC pension trust 
fund. Certain provisions of the pension text and the 
trust agreement will be reviewed in more detail in 
the analysis that follows below.

II.	 Facts

[7]  HBC provided a pension plan for its employ-
ees (“the plan”). It is a contributory, defined ben-
efits pension plan.

[8]  The plan was established in 1961. For the first 
twenty years of existence, the plan was in deficit — 
the fund did not contain enough assets to cover 
the defined benefits of the employees. HBC made 
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Afin d’assurer la solvabilité du régime, HBC a 
versé des cotisations supplémentaires. En 1982, 
le régime a affiché son premier excédent actua-
riel, ce qui a incité HBC à s’accorder des pério-
des d’exonération de cotisations, son apport n’étant 
plus nécessaire pour couvrir le montant des presta-
tions déterminées. L’excédent actuariel lui permet-
tait également de payer les frais d’administration 
du régime à même la caisse sans entamer les fonds 
réservés aux prestations déterminées. En 1986, 
HBC a voulu retirer 35 millions de dollars de l’ex-
cédent de la caisse estimé à 76 millions de dollars. 
Elle a abandonné l’idée, entre autres, en raison de 
la réaction négative des employés.

[9]  Même si les documents initiaux relatifs au 
régime, qui datent de 1961, précisaient à propos des 
cotisations de HBC qu’elles seraient [TRADUCTION] 
« tout à fait volontaires » et que le versement des 
prestations déterminées par le régime n’était pas 
assuré, ils prévoyaient également que HBC enten-
dait cotiser les fonds jugés nécessaires, suivant des 
calculs actuariels, au versement des prestations de 
retraite prévues au régime (art. 4 et 11.01). Comme 
il est indiqué précédemment, HBC a cotisé des 
sommes suffisantes pour financer le régime de 
prestations déterminées quand ce dernier était défi-
citaire.

[10]  En 1965, la Pension Benefits Act, 1965, S.O. 
1965, ch. 96, a exigé des employeurs la capitalisa-
tion anticipée de leurs régimes de retraite à pres-
tations déterminées afin d’en assurer le degré de 
solvabilité prescrit (A.  N. Kaplan, Pension Law 
(2006), p. 43). Le paragraphe 56(1) de la Pension 
Benefits Act, 1987, S.O. 1987, ch. 35 («  PBA de 
1987 »), en vigueur à l’époque visée par le litige, 
dispose :

	 [TRADUCTION] Un régime de retraite n’est pas 
admissible à l’enregistrement s’il ne prévoit pas de 
financement suffisant pour assurer les prestations de 
retraite, les prestations accessoires et les autres presta-
tions aux termes du régime de retraite, conformément à 
la présente loi et aux règlements.

[11]  Dans le texte du régime modifié en date du 1er 
janvier 1985, l’art. 4.04 prévoyait l’obligation pour 
HBC de cotiser des fonds suffisants pour financer 

additional payments to keep the plan solvent. In 
1982, the plan generated its first actuarial surplus. 
In response to the surplus, HBC began taking con-
tribution holidays — meaning that it did not have to 
continue contributing to cover the defined benefits. 
The actuarial surplus also allowed HBC to pay for 
plan administration expenses out of the fund with-
out affecting the defined benefits. In 1986, HBC 
attempted to withdraw $35 million of the estimated 
$76 million surplus in the fund. It abandoned this 
process, at least in part, because of the employees’ 
adverse reaction.

[9]  Although the original 1961 plan documen-
tation provided that HBC’s contributions were 
“entirely voluntary” and that payment of defined 
benefits under the plan were not guaranteed, the 
documentation also states that HBC intended to 
contribute the amounts deemed necessary on the 
basis of actuarial computations to provide the retire-
ment benefits under the plan (art. 4 and 11.01). As 
indicated, HBC did make the payments that were 
required to fund the defined benefits under the plan 
when it was in deficit.

[10]  In 1965, The Pension Benefits Act, 1965, 
S.O. 1965, c. 96, came into force which required 
employers to pre-fund their defined benefit pen-
sion plans to maintain prescribed solvency levels 
(A. N. Kaplan, Pension Law (2006), at p. 43). In the 
Pension Benefits Act, 1987, S.O. 1987, c. 35 (“1987 
PBA”) (the Act in force at the time relevant to this 
appeal), s. 56(1) provided:

	 A pension plan is not eligible for registration unless 
it provides for funding sufficient to provide the pension 
benefits, ancillary benefits and other benefits under the 
pension plan in accordance with this Act and the regu-
lations.

[11]  In the 1985 plan that was amended and 
restated on January 1, 1985, art. 4.04 provided that 
HBC was obligated to make contributions sufficient 
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les prestations déterminées prévues au régime. Suit 
un extrait de l’art. 4.04 :

[TRADUCTION] Au moins une fois l’an, la société cotise 
au régime la somme nécessaire, selon l’actuaire, pour 
verser aux participants les prestations de retraite accu-
mulées pendant l’année en cours et pour amortir tout 
déficit actuariel ou perte actuarielle conformément 
aux prescriptions de la loi, compte tenu des facteurs 
pertinents, notamment l’actif du fonds en fiducie, ses 
revenus et les cotisations que sont tenus de verser les 
participants au cours de l’année.

[12]  Ainsi, en dépit du caractère apparemment 
volontaire de ses cotisations à l’époque de la consti-
tution du régime, en 1961, HBC a versé tous les 
fonds nécessaires pour financer le régime de pres-
tations déterminées. Du reste, à l’art. 4.04, HBC 
s’était engagée expressément à financer les presta-
tions déterminées prévues au régime, et elle y était 
tenue.

[13]  En 1987, HBC a vendu sa division des 
Magasins du Nord à CNO, qui a convenu de garder 
à son service les employés des Magasins du Nord. 
Environ 1 200 employés de HBC ont donc été mutés 
à CNO. Dans le cadre de la vente, HBC et CNO ont 
conclu une entente visant à protéger le régime de 
retraite des employés mutés. Cette entente prévoyait 
la constitution, par CNO, d’un nouveau régime de 
retraite qui offrirait aux employés mutés des pres-
tations [TRADUCTION] «  au moins égales à celles 
prévues par [le régime HBC] ». HBC a consenti à 
transférer des éléments d’actif suffisants pour assu-
rer les prestations déterminées des employés mutés, 
soit environ 12,6 millions de dollars, selon le rap-
port de l’actuaire.

[14]  Au moment du transfert, le régime de HBC 
affichait un excédent actuariel important estimé à 
quelque 94 millions de dollars. HBC et CNO ont 
discuté de la possibilité de transférer une partie de 
cet excédent, mais HBC a laissé entendre qu’une 
telle transaction ferait augmenter le prix d’achat et 
la question n’a plus été débattue.

[15]  CNO a contesté la somme transférée, fai-
sant valoir qu’elle ne suffirait pas au versement des 

to cover the defined benefits under the plan. Article 
4.04 provided in part:

The company shall from time to time, but not less fre-
quently than annually, contribute such amounts to the 
Plan as are necessary, in the opinion of the Actuary, 
to provide the pension benefits accruing to Members 
during the current year and to amortize any initial 
unfunded liability or experience deficiency in accord-
ance with the requirements of the Act, after taking into 
account the assets in the Trust Fund, the earnings ther-
eon, the required contributions of Members during the 
year and all other relevant factors.

[12]  Therefore, notwithstanding the apparent vol-
untary nature of HBC’s contributions at the outset 
in 1961, HBC did make all contributions necessary 
to fund the defined benefits under the plan. In any 
event, HBC, pursuant to art. 4.04, expressly under-
took and was required to satisfy the defined ben-
efits prescribed under the plan.

[13]  In 1987, HBC sold its Northern Stores 
Division to NWC. NWC agreed to retain the 
Northern Stores employees. This resulted in 
approximately 1,200 employees being transferred 
from HBC to NWC. As part of the sale, HBC and 
NWC entered into an agreement to protect the pen-
sions of the transferred employees. The agreement 
provided that NWC would establish a new pension 
plan and would provide the transferred employees 
with benefits “at least equal to those presently pro-
vided under [the HBC plan]”. HBC agreed to trans-
fer assets sufficient to cover the defined benefits 
of the transferred employees. The actuarial report 
showed that HBC had to transfer approximately 
$12.6 million to cover the defined pension benefits 
of the transferred employees.

[14]  At the time of the transfer, the HBC plan had 
a significant actuarial surplus estimated to be about 
$94 million. HBC and NWC discussed whether a 
portion of the actuarial surplus should be trans-
ferred. However, HBC suggested that transferring 
part of the surplus would increase the purchase 
price and the matter went no further.

[15]  NWC contested the transferred amount on 
the basis that it did not sufficiently account for early 
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prestations de retraite anticipée. L’affaire a été sou-
mise au surintendant de la Commission des régi-
mes de retraite de l’Ontario, qui a donné raison à 
CNO. Cependant, à son avis, il n’avait pas compé-
tence pour ordonner le transfert de fonds supplé-
mentaires pour combler la différence. CNO s’est 
alors adressée au tribunal afin que soient détermi-
nés les droits que lui conférait l’entente. Le juge 
Gotlib de la Cour de justice de l’Ontario a souscrit 
à la thèse de CNO et a ordonné le transfert d’une 
somme additionnelle de 1,27 million de dollars qui 
servirait au versement des prestations de retraite 
anticipée (North West Co. c. Hudson’s Bay Co., 
[1991] O.J. No. 2449 (QL)).

[16]  La question du transfert de l’excédent actua-
riel a été soumise au surintendant, qui s’est dit 
incompétent pour trancher les questions relatives 
au droit à l’excédent.

III.	 Décisions des juridictions inférieures

A.	 Cour supérieure de justice de l’Ontario (2005), 
51 C.C.P.B. 66

[17]  Peter Burke, Richard Fallis et A. Douglas 
Ross font partie des employés des Magasins du 
Nord qui ont été mutés à CNO. Ils ont été désignés 
à titre de représentants de l’ensemble des bénéfi-
ciaires du régime de retraite mutés à CNO. En leur 
qualité personnelle et en leur qualité de représen-
tants, ils ont prétendu avoir droit à une partie de 
l’excédent actuariel qu’affichait le régime de HBC 
au moment du transfert. Ils ont également demandé 
le remboursement des frais d’administration du 
régime prélevés sur la caisse par HBC, de même 
que des fonds provenant de l’excédent actuariel 
dont cette dernière s’était servie pour s’accorder 
des périodes d’exonération de cotisations.

[18]  Le juge Campbell de la Cour supérieure de 
justice de l’Ontario a instruit les demandes présen-
tées par les employés mutés. Il a conclu que l’ex-
cédent du régime était assujetti aux principes de 
la fiducie et que les employés mutés, en tant que 
bénéficiaires de la fiducie, avaient un intérêt en 
equity dans l’excédent actuariel. Le juge Campbell 
a estimé que les employés demeurés en poste chez 
HBC auraient la chance de bénéficier d’une caisse 

retirement benefits. The matter was heard before 
the Superintendent of the Pension Commission of 
Ontario. The Superintendent agreed with NWC 
and found that the transferred amount did not 
account for early retirement benefits. However, the 
Superintendent found that he did not have the juris-
diction to order a transfer of further funds to cover 
the shortfall. NWC brought an application in court 
to determine its rights under the agreement. Gotlib 
J. of the Ontario Court of Justice agreed with NWC 
and ordered the transfer of an additional $1.27 mil-
lion to cover early retirement benefits (North West 
Co. v. Hudson’s Bay Co., [1991] O.J. No. 2449 
(QL)).

[16]  The issue of transferring the actuarial sur-
plus was presented to the Superintendent. He held 
that he did not have the jurisdiction to determine 
issues of surplus entitlement.

III.	 Lower Court Decisions

A.	 Ontario Superior Court of Justice (2005), 51 
C.C.P.B. 66

[17]  Peter Burke, Richard Fallis and A. Douglas 
Ross were Northern Stores employees who were 
transferred to NWC. They were appointed repre-
sentatives of all the pension plan beneficiaries who 
were transferred to NWC. In their personal and rep-
resentative capacity they claimed to be entitled to a 
portion of the actuarial surplus that existed in the 
HBC pension at the time of the transfer. They also 
sought to recover plan administration expenses that 
HBC charged to the fund, as well as the actuarial 
surplus funds that HBC used to take contribution 
holidays.

[18]  Campbell J. heard the transferred employees’ 
claims at the Ontario Superior Court of Justice. He 
concluded that the surplus was subject to trust prin-
ciples, and that the transferred employees, as ben-
eficiaries of the trust, had an equitable interest in 
the actuarial surplus. Campbell J. reasoned that the 
remaining employees stood to benefit from a greater 
pool of assets, because the entire actuarial surplus 
remained with HBC. Conversely, the transferred 
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mieux garnie, parce que HBC avait conservé la tota-
lité de l’excédent actuariel, tandis que les employés 
mutés se voyaient privés de ces fonds qui auraient 
mieux garanti leurs prestations et qui étaient sus-
ceptibles de les bonifier. Le juge du procès a conclu 
que le traitement différent accordé aux bénéficiai-
res contrevenait à une fiducie régie par l’equity 
et que, pour y remédier, une partie de l’excédent 
actuariel devait être transférée. Les détails de cette 
mesure de réparation seraient déterminés une fois 
que les parties auraient présenté leurs observations 
à cet égard.

[19]  Le juge Campbell a donné gain de cause à 
HBC sur la question des frais d’administration et, 
se fondant sur les principes du droit des contrats, a 
conclu que HBC pouvait imputer les frais d’admi-
nistration du régime à la caisse de retraite. Le juge 
Campbell a également conclu que HBC était auto-
risée à s’exonérer du versement des cotisations. Il 
n’a pas été interjeté appel de sa conclusion sur cette 
dernière question.

B.	 Cour d’appel de l’Ontario, 2008 ONCA 394, 
236 O.A.C. 140

[20]  HBC s’est pourvue devant la Cour d’ap-
pel sur la question de l’excédent, et les employés 
mutés ont formé un appel incident sur la question 
des frais d’administration. Dans une décision una-
nime, la juge Gillese a accueilli l’appel et a rejeté 
l’appel incident.

[21]  Au sujet de l’excédent, la juge Gillese a conclu 
qu’elle ne pouvait trancher cette question qu’après 
avoir déterminé si les employés mutés avaient un 
droit quelconque à l’excédent actuariel au moment 
du transfert. Dans la négative, HBC ne pouvait 
avoir eu l’obligation d’en transférer une portion. Le 
droit à l’excédent est une affaire d’interprétation. 
Après avoir analysé le libellé des documents rela-
tifs au régime, la juge Gillese était d’avis qu’ils ne 
contenaient aucune des formules reconnues par les 
tribunaux comme conférant un droit à l’excédent 
aux employés. Se fondant sur plusieurs dispositions 
du texte du régime, la juge Gillese a conclu que les 
employés n’avaient droit qu’aux prestations déter-
minées que leur accordait le régime.

employees were deprived of the actuarial surplus 
that would have provided greater security for the 
payment and potential improvement of their ben-
efits. The trial judge concluded that the disparate 
treatment of the beneficiaries was a breach of an 
equitable trust which required the transfer of a por-
tion of the actuarial surplus to remedy the breach. 
The details of the remedy would be determined 
after further submissions from the parties.

[19]  Campbell J. found in favour of HBC on the 
issue of expenses and concluded, based on con-
tract principles, that HBC was entitled to charge 
plan administration expenses to the pension fund. 
Campbell J. also concluded that HBC was permit-
ted to take contribution holidays. His conclusion on 
the latter issue was not appealed.

B.	 Ontario Court of Appeal, 2008 ONCA 394, 
236 O.A.C. 140

[20]  HBC appealed the issue of surplus to the 
Court of Appeal and the transferred employees 
cross-appealed on the issue of expenses. Gillese 
J.A., for a unanimous court, allowed the appeal and 
dismissed the cross-appeal.

[21]  On the issue of surplus, Gillese J.A. deter-
mined that the matter could only be resolved by 
first determining whether the transferred employ-
ees had any entitlement to the actuarial surplus at 
the time of the transfer. If they did not, then HBC 
could not have had any obligation to transfer a por-
tion of the actuarial surplus. Surplus entitlement is 
a matter of construction. Gillese J.A. analysed the 
language of the plan documentation and found that 
the documents did not contain any of the language 
that courts have found to establish employee enti-
tlement to surplus. On the basis of several provi-
sions in the plan text, Gillese J.A. found that the 
employees were entitled to only the defined ben-
efits provided by the terms of the plan.
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[22]  La juge Gillese a souscrit à la conclusion du 
juge du procès qu’un principe fondamental du droit 
des fiducies exige que les bénéficiaires soient trai-
tés de manière impartiale et égalitaire. Toutefois, 
a‑t‑elle fait remarquer, ce principe est assujetti à 
la convention de fiducie. Selon elle, les documents 
relatifs au régime supplantent le devoir de traite-
ment égalitaire relativement à l’excédent actuariel. 
Comme les employés n’avaient droit qu’aux presta-
tions déterminées au moment du transfert, le devoir 
de traitement égalitaire se limitait à la protection de 
ces prestations. À son avis, l’important pouvoir dis-
crétionnaire conféré à l’employeur quant à l’utilisa-
tion de l’excédent actuariel étayait sa conclusion.

[23]  Se fondant sur le libellé des documents rela-
tifs au régime, la juge Gillese a conclu que HBC 
pouvait imputer les frais d’administration du régime 
à la caisse. L’absence d’une disposition sur le paie-
ment des frais n’impose pas à l’employeur l’obliga-
tion positive de les acquitter. Le texte du régime ne 
prévoyait rien à l’égard des frais d’administration 
du régime; en conséquence, HBC n’était pas tenue 
de les payer de sa poche. Des modifications sub-
séquentes aux documents ont clarifié la question, 
en permettant expressément le paiement des frais 
d’administration à même la caisse de retraite.

[24]  M. Burke et les autres appelants (« le groupe 
de M. Burke  ») ont interjeté appel du jugement 
rendu sur les deux questions.

IV.	 Questions en litige

[25]  J’analyserai les questions dans l’ordre inverse 
de celui adopté par la Cour d’appel. Premièrement, 
HBC a‑t‑elle agi à bon droit en payant les frais 
d’administration du régime à même la caisse de 
retraite? Deuxièmement, HBC était-elle tenue de 
transférer une portion de l’excédent actuariel dans 
le cadre de la vente des Magasins du Nord?

V.	 Analyse

[26]  Les deux questions dont notre Cour est saisie 
en l’espèce portent sur les obligations de HBC à 
l’égard de l’excédent accumulé par le régime de 
retraite. L’excédent d’une caisse de retraite soulève 

[22]  Gillese J.A. agreed with the trial judge that a 
fundamental principle of trust law is that the ben-
eficiaries are to be treated with impartiality and 
an even hand. However, she noted, this principle is 
subject to the terms of the trust instrument. Gillese 
J.A. found that the plan documentation displaced 
the duty of even-handedness with respect to the 
actuarial surplus. Because the employees were only 
entitled to the defined benefits at the time of the 
transfer, the duty of even-handedness only required 
ensuring that the defined benefits were protected. 
In her opinion, the considerable discretion afforded 
to the employer on the use of actuarial surplus sup-
ported her conclusion.

[23]  Based on the text of the plan documenta-
tion, Gillese J.A. found that HBC was entitled to 
charge plan administration expenses to the fund. 
Silence does not create a positive obligation on 
the employer to pay expenses. The plan text was 
silent on plan administration expenses; therefore, 
HBC was not obliged to pay out of its own pocket. 
Subsequent amendments to the documentation 
made this explicit, stating that administration costs 
could be paid out of the pension fund.

[24]  Mr. Burke et al. (“Burke”) appeal the deci-
sion on both issues.

IV.	 Issues

[25]  I will deal with the issues in the reverse 
order of the Court of Appeal. First, did HBC prop-
erly pay the plan administration expenses from the 
pension fund? Second, was HBC obligated to trans-
fer a portion of the actuarial surplus in the sale of 
Northern Stores?

V.	 Analysis

[26]  Both issues in this appeal concern HBC’s 
obligations with respect to surplus in the pension 
plan. Pension surpluses raise contentious issues 
that this Court has considered previously: Schmidt 
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des questions litigieuses sur lesquelles notre Cour 
a déjà été appelée à se pencher : Schmidt c. Air 
Products Canada Ltd., [1994] 2 R.C.S. 611; 
Monsanto Canada Inc. c. Ontario (Surintendant 
des services financiers), 2004 CSC 54, [2004] 3 
R.C.S. 152; Nolan c. Kerry (Canada) Inc., 2009 
CSC 39, [2009] 2 R.C.S. 678. Dans toutes ces affai-
res, le droit à l’excédent a été déterminé en fonction 
du libellé des documents pertinents, des principes 
du droit des contrats et du droit des fiducies et des 
textes législatifs applicables.

A.	 Frais d’administration du régime

[27]  En 1982, année où le régime a affiché son 
premier excédent actuariel, HBC a commencé à 
payer à même la caisse les frais d’administration 
du régime. Le groupe de M. Burke prétend que 
HBC a irrégulièrement imputé ces frais à la caisse 
et qu’elle aurait dû les acquitter elle-même. Il sol-
licite le remboursement des fonds ayant servi au 
paiement de ces frais, de 1982 jusqu’à sa mutation 
à CNO, en 1987.

[28]  Notre Cour a récemment traité de la question 
des frais d’administration d’un régime dans l’arrêt 
Kerry. Certes, nos motifs ont été publiés après l’ar-
rêt de la Cour d’appel en l’espèce, mais j’estime que 
la juge Gillese a correctement tranché la question. 
Je traiterai brièvement des raisons pour lesquelles, 
selon les principes établis dans Kerry, HBC a agi 
à bon droit en payant ces frais à même la caisse, 
mais je rappelle que la Cour d’appel analyse cor-
rectement cette question plus en détail dans sa  
décision.

[29]  Dans l’arrêt Kerry, la Cour a statué qu’en 
l’absence d’une source de nature législative ou juris-
prudentielle qui obligerait l’employeur à acquitter 
les frais d’un régime de retraite, une telle obliga-
tion devrait découler du texte et du contexte des 
documents relatifs au régime (par. 40). Aucune loi 
n’imposait à HBC l’obligation de payer ces frais. 
Par conséquent, le groupe de M. Burke soutient que 
cette obligation découle des documents relatifs au 
régime et de la jurisprudence. Cet argument a été 
rejeté par la Cour d’appel et je suis d’avis de faire 
de même pour les motifs qui suivent.

v. Air Products Canada Ltd., [1994] 2 S.C.R. 611; 
Monsanto Canada Inc. v. Ontario (Superintendent 
of Financial Services), 2004 SCC 54, [2004] 3 
S.C.R. 152; Nolan v. Kerry (Canada) Inc., 2009 
SCC 39, [2009] 2 S.C.R. 678. In all these cases the 
interests in the surplus of the pension plan have 
been determined according to the words of the rel-
evant documents and applicable contract and trust 
principles and statutory provisions.

A.	 Plan Administration Expenses

[27]  In 1982, when the pension fund had its first 
actuarial surplus, HBC began paying plan admin-
istration expenses out of the fund. Burke alleges 
that HBC improperly charged these expenses to 
the fund and that HBC, itself, should have paid the 
expenses. They seek to reclaim the funds used to 
pay expenses from 1982 until they were transferred 
to NWC in 1987.

[28]  This Court recently addressed the issue of 
plan administration expenses in Kerry. While this 
Court’s reasons in Kerry were released after the 
Court of Appeal’s decision in the present appeal, 
my view is that the issue was correctly decided by 
Gillese J.A. I will briefly address why HBC prop-
erly paid the expenses from the fund in accord-
ance with the principles in Kerry, but the Court of 
Appeal’s decision correctly analyses this issue in 
more detail.

[29]  In Kerry, this Court determined that absent 
a statutory or common law authority creating an 
obligation on the employer to pay for expenses, 
such an obligation must arise from the text and the 
context of the pension plan documents (para. 40). 
There was no statutory obligation on HBC to pay 
expenses. Accordingly, Burke argues that the obli-
gation on HBC derives from the plan documents 
and the common law. This argument was rejected 
at the Court of Appeal, and for the following rea-
sons I would also reject this argument.
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[30]  Le groupe de M. Burke prétend que l’art. 21 
de la convention de fiducie originale, qui date de 
1961, impose à l’employeur l’obligation de payer les 
frais d’administration du régime. L’article est ainsi 
rédigé :

[TRADUCTION]

21.  RÉMUNÉRATION DU FIDUCIAIRE

	 Le fiduciaire aura droit à la rémunération dont il 
aura convenu par écrit avec la société. Cette rémunéra-
tion, ainsi que tous les autres débours et frais engagés 
dans le cadre de la gestion de la caisse, seront acquittés 
par la société.

Le groupe de M. Burke, insistant sur la dernière 
phrase de la disposition, fait valoir que la proposi-
tion [TRADUCTION] « tous les autres débours et frais 
engagés dans le cadre de la gestion de la caisse » est 
ambigüe et qu’elle pourrait viser non seulement les 
dépenses du fiduciaire, mais également les autres 
frais d’administration du régime.

[31]  Invoquant le caractère général du libellé, 
le groupe de M. Burke prétend que l’ambiguïté 
devrait être résolue à la lumière des affirma-
tions qui figurent dans les brochures distribuées 
par HBC à ses employés pour leur expliquer leur 
régime de retraite. Les brochures de 1961, 1975 et 
1980 affirment que la totalité des frais relatifs à 
l’administration du régime seront assumés ou payés 
par la société. Partant, le groupe de M. Burke sou-
tient que, compte tenu de l’art. 21 et des brochures, 
interprétés ensemble, HBC a agi irrégulièrement en 
prélevant sur la caisse les frais d’administration du 
régime.

[32]  Je ne puis retenir cet argument. À mon avis, 
l’art. 21 n’est ni général ni ambigu. L’article 21 traite 
des dépenses engagées par le fiduciaire « dans le 
cadre de la gestion de la caisse » et non des frais 
d’administration du régime. Le texte du régime, 
qui porte sur l’administration de ce dernier, est 
muet sur la question des frais d’administration. La 
Cour est arrivée à la même conclusion dans l’arrêt 
Kerry, où elle a jugé qu’une disposition semblable 
imposait à l’employeur l’obligation de ne payer que 
les dépenses du fiduciaire, et non les frais d’admi-
nistration du régime. Selon moi, l’art. 21 n’est pas 

[30]  Burke argues that art. 21 of the original 
1961 trust agreement imposes an obligation on the 
employer to pay plan administration expenses. The 
article provides:

21.  COMPENSATION OF TRUSTEE

	 The Trustee shall be entitled to such compensation 
as may from time to time be mutually agreed in writ-
ing with the Company. Such compensation and all other 
disbursements made and expenses incurred in the man-
agement of the Fund shall be paid by the Company.

Burke puts particular emphasis on the last sentence 
of the provision and argues that “all other disburse-
ments made and expenses incurred in the man-
agement of the Fund” is an ambiguous phrase and 
could include not only trustee expenses, but also 
additional plan administration expenses.

[31]  In light of this broad wording, Burke argues 
that the ambiguity should be resolved having regard 
to the statements made in booklets distributed to 
the employees by HBC for the purpose of explain-
ing their pension benefits. The HBC pension book-
lets for 1961, 1975 and 1980 stated that the entire 
cost of administering the plan will be borne or paid 
by the Company. Therefore, Burke argues that the 
combined effect of art. 21 and these booklets is that 
HBC improperly charged the plan administration 
expenses to the fund.

[32]  I cannot accept this argument. In my opin-
ion, art. 21 is not broad nor ambiguous. Article 21 
deals with expenses incurred by the trustee “in the 
management of the Fund” and does not address 
plan administration expenses. The plan text, which 
deals with the administration of the plan, is silent on 
plan administration expenses. This Court reached 
the same conclusion in Kerry, where a similar 
article was found to impose an obligation on the 
employer to pay only for trustee expenses and not 
plan administration expenses. In my opinion, art. 
21 is not ambiguous, as Burke suggests. The article 
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ambigu, comme le prétend le groupe de M. Burke. 
Cette disposition décrit clairement l’obligation de 
HBC à l’égard des dépenses engagées par le fidu-
ciaire, et rien d’autre.

[33]  En 1971, HBC a conclu une nouvelle conven-
tion de fiducie, laquelle autorisait expressément 
HBC à imputer à la caisse les frais d’administra-
tion du régime. En 1984, HBC a conclu une autre 
convention de fiducie, qui comportait elle aussi une 
disposition expresse à cet effet. Puisque les nou-
velles conventions de fiducie n’ont fait que confir-
mer expressément ce que prévoyait implicitement 
la convention originale et n’ont pas créé de nouvel-
les obligations ni de nouveaux droits à l’égard des 
frais d’administration du régime, il n’y a pas lieu de 
se pencher sur leur validité.

[34]  Quel est donc l’effet des brochures sur le 
régime de retraite de HBC qui affirmaient que 
cette dernière supporterait la totalité des frais rela-
tifs à l’administration du régime? Vu ma conclusion 
que l’art. 21 n’est pas ambigu, il n’est pas nécessaire 
de recourir aux brochures comme outil d’interpré-
tation. Le groupe de M. Burke n’a pas prétendu 
devant la Cour que l’affirmation figurant dans les 
brochures était une promesse exécutoire et qu’elle 
emportait la préclusion.

[35]  Je suis d’avis de rejeter ce moyen d’appel.

B.	 Transfert de l’excédent

[36]  La principale question en litige dans le 
présent pourvoi est de savoir si HBC était tenue 
de transférer une portion de l’excédent actuariel 
lorsqu’elle a vendu ses Magasins du Nord à CNO 
en 1987. Il s’agit d’une question nouvelle intéres-
sant le droit applicable aux régimes de retraite. Sa 
nouveauté tient au fait que le régime de retraite a 
continué d’exister après la vente; il n’y a pas été mis 
fin et il n’a pas été liquidé.

[37]  Le groupe de M. Burke soutient que le trans-
fert, survenu dans le contexte du prolongement du 
régime, était assujetti aux principes applicables à 
l’administration du régime. Il affirme avoir un droit 

clearly outlines HBC’s obligation with respect to 
trustee expenses and nothing else.

[33]  In 1971, HBC entered into a new trust agree-
ment. This new trust agreement included a provi-
sion which expressly allowed HBC to charge plan 
administration expenses to the fund. Again, in 
1984, HBC entered into a new trust agreement. The 
1984 trust agreement also expressly allowed HBC 
to charge plan administration expenses to the fund. 
Since the new trust agreements merely confirmed 
expressly what was already implicitly provided for 
in the original trust agreement, there is no need to 
discuss whether the new versions were valid as they 
introduce no new obligations or rights with respect 
to plan administration expenses.

[34]  What, then, is the effect of the HBC pension 
booklets that stated that HBC would bear the entire 
cost of administering the pension plan? In light of 
my conclusion that art. 21 was unambiguous, it is 
not necessary to look to the booklets as an interpre-
tative aid. Burke did not advance the argument in 
this Court that the statement in the booklets was a 
binding promise and created an estoppel.

[35]  I would dismiss this ground of the appeal.

B.	 Transfer of Surplus

[36]  The primary issue on this appeal is whether 
HBC was required to transfer a portion of the actu-
arial surplus when it sold Northern Stores to NWC 
in 1987. This is a novel question in pension law. The 
novelty arises from the fact that the sale occurred 
in the context of an ongoing pension plan, rather 
than a terminated or wound-up plan.

[37]  Burke argues that, because the transfer 
occurred in the context of an ongoing plan, plan 
administration principles should govern the trans-
fer. He says that he has an equitable interest in the 
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en equity dans l’actif total de la caisse et pouvoir, 
en conséquence, intenter une action contre HBC 
pour violation de son devoir fiducial et exiger la 
bonne administration de la caisse. Selon lui, HBC 
était tenue, en sa qualité de fiduciale, d’accorder un 
traitement égalitaire aux bénéficiaires de la caisse 
et elle aurait manqué à ce devoir fiducial par son 
défaut de transférer une portion de l’excédent au 
profit des employés mutés.

[38]  Je trancherai d’abord la question de savoir si 
HBC est une fiduciale dans le contexte qui nous 
occupe. J’examinerai ensuite le rôle de la PBA de 
1987 dans le transfert des éléments d’actifs à CNO. 
J’analyserai par la suite la prétention du groupe de 
M. Burke selon laquelle il aurait un droit en equity 
dans l’actif total de la caisse. Enfin, je traiterai de 
l’argument relatif au traitement égalitaire et j’abor-
derai les obligations de HBC à l’égard de la bonne 
administration de la caisse de retraite.

(1)	 HBC agissant à titre fiducial

[39]  Dans l’arrêt Hodgkinson c. Simms, [1994] 3 
R.C.S. 377, à la p. 408, le juge La Forest fait siennes 
les caractéristiques qui aident le tribunal à recon-
naître une relation fiduciale énoncées par la juge 
Wilson dans Frame c. Smith, [1987] 2 R.C.S. 99, 
à la p. 136 :

(1)	[U]n certain pouvoir discrétionnaire peut être 
exercé, (2) ce pouvoir discrétionnaire peut être exercé 
unilatéralement de manière à avoir un effet sur les inté-
rêts juridiques ou pratiques du bénéficiaire, et (3) une 
vulnérabilité particulière à l’exercice de ce pouvoir dis-
crétionnaire.

Le juge La Forest a précisé que « la méthode d’ana-
lyse du juge Wilson a été suivie en tant que “guide 
sommaire et existant” pour identifier de nouvel-
les catégories de rapports [fiduciaux] » (voir aussi 
D. W. M. Waters, M. R. Gillen et L. D. Smith, dir., 
Waters’ Law of Trusts in Canada (3e éd. 2005), 
p. 42).

[40]  Au paragraphe 55 de ses motifs, la juge 
Gillese a conclu que HBC, en sa qualité d’admi-
nistratrice du régime, agissait à titre fiducial. 
L’article 11.01 de la reformulation du régime de 

total assets of the fund and therefore he can bring 
a claim against HBC for breach of fiduciary duty 
and compel due administration of the fund. He says 
HBC, as a fiduciary, had the obligation to treat the 
beneficiaries of the fund with an even hand and 
that in not transferring a portion of the surplus in 
the fund for the benefit of the transferred employ-
ees, HBC breached its fiduciary duty of even- 
handedness.

[38]  I will first address the question of whether 
HBC is a fiduciary in the circumstances of this 
case. Second, I will address the role of the 1987 
PBA in the transfer of assets to NWC. I will then 
turn to Burke’s argument that he has an equitable 
interest in the total assets of the fund. After that, 
I deal with the even-handedness argument and 
finally the obligations of HBC in the due adminis-
tration of the pension fund.

(1)	 HBC as Fiduciary

[39]  In Hodgkinson v. Simms, [1994] 3 S.C.R. 
377, at p. 408, La Forest J. endorsed the indicia that 
help recognize a fiduciary relationship set forth by 
Wilson J. in Frame v. Smith, [1987] 2 S.C.R. 99, at 
p. 136:

(1) [S]cope for the exercise of some discretion or power; 
(2) that power or discretion can be exercised unilater-
ally so as to effect the beneficiary’s legal or practical 
interests; and, (3) a peculiar vulnerability to the exer-
cise of that discretion or power.

La Forest J. wrote that “Wilson J.’s mode of analysis 
has been followed as a ‘rough and ready guide’ in 
identifying new categories of fiduciary relation-
ships” (see also D. W. M. Waters, M. R. Gillen and 
L. D. Smith, eds., Waters’ Law of Trusts in Canada 
(3rd ed. 2005), at p. 42).

[40]  At para. 55 of her reasons, Gillese J.A. 
found that HBC, as pension plan administrator, 
was a fiduciary. Article 11.01 of the 1985 restate-
ment of the pension plan designates HBC as the 
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retraite de 1985 désigne HBC à titre d’administra-
trice du régime et lui confère le pouvoir de régler 
[TRADUCTION] «  définitivement toutes les ques-
tions relatives à l’administration, à l’interprétation, 
au fonctionnement général et à l’application du 
régime ». L’article 11.01 est ainsi libellé :

[TRADUCTION]

11.01		 Administration par la société

Le régime est administré par la société, qui 
tranche toutes les questions relatives à la durée 
du service ininterrompu, à l’admissibilité, à la 
retraite anticipée ou différée, ainsi qu’aux taux 
et aux montants de revenu annuel et de revenu 
moyen pour l’application du régime et règle défi-
nitivement toutes les questions relatives à l’admi-
nistration, à l’interprétation, au fonctionnement 
général et à l’application du régime, en confor-
mité toutefois avec le texte du régime, avec la 
convention de fiducie et avec la Loi et la Loi de 
l’impôt sur le revenu (Canada). [Je souligne.]

[41]  Sous réserve du texte du régime, de la 
convention de fiducie et des lois applicables, il ne 
fait aucun doute que HBC avait, à l’égard du régime 
de retraite, un vaste pouvoir discrétionnaire, qu’elle 
pouvait exercer unilatéralement de manière à avoir 
un effet sur les intérêts des employés, et que les 
employés étaient vulnérables à l’exercice de ce 
pouvoir. Par conséquent, je conviens avec la juge 
Gillese qu’en l’espèce, HBC, en qualité d’adminis-
tratrice du régime, agissait à titre fiducial et qu’un 
lien fiducial unissait HBC, en tant qu’administra-
trice du régime, à ses employés, en tant que béné-
ficiaires du régime de retraite. Comme l’écrivait la 
juge Gillese au par. 55 : [TRADUCTION] « S’il avait 
existé une obligation juridique de transférer une 
portion de l’excédent lors de la vente, et s’il avait 
été déterminé que La Baie avait omis de faire en 
sorte que le transfert soit effectué, il aurait fallu 
dire, en conclusion, que La Baie avait manqué à ses 
obligations fiduciales envers les employés mutés. » 
Il s’agit de déterminer si une telle obligation lui 
incombait effectivement en droit.

(2)	 La Pension Benefits Act, 1987

[42]  HBC prétend que l’art. 81 de la PBA de 
1987 constitue un régime spécialisé, régissant le 

plan administrator with the power to “conclusively 
decide all matters relating to the administration, 
interpretation, overall operation and application of 
the Plan”. Article 11.01 provides:

11.01	 Company Administration

The Plan shall be administered by the Company 
which shall determine all questions relating 
to the length of Continuous Service, eligibil-
ity, early or postponed retirement, and rates 
and amounts of Annual Earnings and Average 
Earnings for the purposes of the Plan and shall 
conclusively decide all matters relating to the 
administration, interpretation, overall operation 
and application of the Plan, consistent, however, 
with the text of the Plan, the terms of the Trust 
Agreement, and the Act and the Income Tax Act 
(Canada). [Emphasis added.]

[41]  Subject to the text of the plan, the terms of 
the trust agreement, and relevant statutes, there is 
no doubt that HBC had wide discretion with respect 
to the pension plan, which it could exercise unilat-
erally and which could affect the interests of the 
employees, and to which exercise of discretion the 
employees were vulnerable. Therefore, I agree with 
Gillese J.A. that in these circumstances HBC, as 
plan administrator, was a fiduciary and that a fidu-
ciary relationship existed between HBC as admin-
istrator and the employees/beneficiaries under the 
pension plan. As Gillese J.A. wrote, at para. 55, 
“[h]ad there been a legal obligation to transfer part 
of the surplus at the time of Sale and had it been 
found that the Bay failed to cause that to occur, the 
proper nomenclature would have been a finding 
that the Bay was in breach of its fiduciary obliga-
tions to the Transferred Employees.” The question 
is whether there was such a legal obligation.

(2)	 The Pension Benefits Act, 1987

[42]  HBC argues that s. 81 of the 1987 PBA is a 
specialized regime for transferring pension assets 
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transfert de l’actif d’un régime de retraite et qu’il 
suffisait qu’elle s’y conforme, ce qu’elle a fait. À 
son avis, la présente situation est semblable à celle 
qui était examinée dans l’arrêt Buschau c. Rogers 
Communications Inc., 2006 CSC 28, [2006] 1 
R.C.S. 973, où la Cour a statué que les dispositions 
législatives supplantent la règle de Saunders c. 
Vautier (1841), Cr. & Ph. 240, 41 E.R. 482 (Ch. D.), 
en matière de fiducie, selon laquelle les bénéficiai-
res peuvent mettre fin à une fiducie dans certaines 
circonstances.

[43]  Le transfert à CNO de l’actif du régime de 
retraite était assujetti à la PBA de 1987 (décision 
du 30 avril 1990 du surintendant de la Commission 
des régimes de retraite de l’Ontario, no de dossier 
C‑8389). Je signale que cette loi a été modifiée 
depuis. La dernière modification a reçu la sanction 
royale en mai 2010. Je tiens également à signaler 
que la question du transfert de l’excédent dans le 
cadre du transfert d’éléments d’actif d’une caisse de 
retraite est traitée dans le par. 80(13), non encore 
promulgué, de la loi modifiée (L.R.O. 2010, ch. 9, 
art. 68). Suivant l’art. 81 de la PBA de 1987, qui 
protège les prestations déterminées accumulées 
ainsi que tous les autres avantages accordés aux 
employés par les régimes, le transfert de l’actif de 
la caisse en l’espèce est réputé prolonger le régime 
de HBC. Cet article est ainsi libellé :

[TRADUCTION]

	 81.—(1) Si un employeur qui cotise à un régime 
de retraite vend ou cède la totalité ou une partie de 
ses affaires ou de l’actif de ses affaires, ou l’aliène 
autrement, un participant au régime de retraite qui, 
à la suite de la vente, de la cession ou de l’aliénation, 
devient un employé de l’employeur subséquent et un 
participant au régime de retraite offert par l’employeur  
subséquent :

	 a)	 continue d’avoir droit aux prestations prévues 
aux termes du régime de retraite de l’em-
ployeur à l’égard de l’emploi en Ontario ou 
dans une province désignée jusqu’à la date 
de prise d’effet de la vente, de la cession ou 
de l’aliénation sans accumulation supplémen-
taire;

	 b)	 a droit au crédit dans le régime de retraite 
de l’employeur subséquent pour la période 

and that it was simply required to comply with this 
regime, which it did. It says this situation is like that 
in Buschau v. Rogers Communications Inc., 2006 
SCC 28, [2006] 1 S.C.R. 973, where this Court 
found that the general trust rule in Saunders v. 
Vautier (1841), Cr. & Ph. 240, 41 E.R. 482 (Ch. D.), 
which allows beneficiaries to collapse a trust in 
certain circumstances, was displaced by legislative 
provisions.

[43]  The transfer of pension assets to NWC 
was subject to the 1987 PBA (decision of the 
Superintendent of the Pension Commission of 
Ontario, April 30, 1990, Reference C‑8389). I note 
that this statute has been subsequently amended, 
with the most recent revision receiving Royal Assent 
as of May 2010. I would also note that the issue of 
surplus transfer when there is a transfer of pension 
assets is dealt with under the yet to be proclaimed 
s. 80(13) of the amended statute (S.O. 2010, c. 9, s. 
68). Section 81 of the 1987 PBA deems the transfer 
of pension assets in this case to be a continuation of 
the HBC plan, and it ensures the protection of the 
employees’ defined benefits already accrued, as 
well as any other benefits provided under the plan. 
This section provides:

	 81.—(1) Where an employer who contributes to a 
pension plan sells, assigns or otherwise disposes of all 
or part of the employer’s business or all or part of the 
assets of the employer’s business, a member of the pen-
sion plan who, in conjunction with the sale, assignment 
or disposition becomes an employee of the successor 
employer and becomes a member of a pension plan pro-
vided by the successor employer,

	 (a)	 continues to be entitled to the benefits pro-
vided under the employer’s pension plan in 
respect of employment in Ontario or a des-
ignated province to the effective date of the 
sale, assignment or disposition without further 
accrual;

	 (b)	 is entitled to credit in the pension plan of 
the successor employer for the period of 
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d’affiliation au régime de retraite de l’em-
ployeur, afin de déterminer l’admissibilité 
à l’affiliation au régime de retraite de l’em-
ployeur subséquent ou le droit aux prestations 
aux termes de ce régime;

	 c)	 a droit au crédit dans le régime de retraite de 
l’employeur pour la période d’emploi chez 
l’employeur subséquent afin de déterminer le 
droit aux prestations aux termes du régime de 
retraite de l’employeur.

	 (2)	 L’alinéa (1) a) ne s’applique pas si l’employeur 
subséquent assume la responsabilité des prestations 
de retraite accumulées dans le régime de retraite de 
l’employeur. Le régime de retraite de l’employeur sub-
séquent est réputé être un prolongement du régime de 
l’employeur à l’égard des prestations ou de l’actif trans-
férés.

	 (3)	 Si une opération décrite au paragraphe (1) a lieu, 
l’emploi de l’employé est réputé, pour l’application de la 
présente loi, ne pas avoir pris fin en raison de l’opéra-
tion.

	 (4)	 Si l’opération décrite au paragraphe (1) a lieu 
et que l’employeur subséquent assume la responsabilité 
totale ou partielle des prestations de retraite prévues 
aux termes du régime de retraite de l’employeur, aucun 
transfert de l’actif n’est fait de la caisse de retraite de 
l’employeur à celle du régime de retraite offert par l’em-
ployeur subséquent sans le consentement préalable du 
surintendant ou à l’encontre des conditions prescrites.

	 (5)	 Le surintendant refuse de consentir à un trans-
fert d’actif qui ne protège pas les prestations de retraite 
et les autres prestations des participants et des anciens 
participants au régime de retraite de l’employeur ou qui 
ne répond pas aux exigences et aux conditions requises 
qui sont prescrites.

[44]  Je ne suis pas convaincu que l’art. 81 tranche 
la question, ni que la présente situation est analo-
gue à celle en cause dans Buschau.

[45]  La loi sur les régimes de retraite n’est pas 
un code exhaustif (Buschau, par. 35). Ainsi que 
l’a affirmé la Cour dans Monsanto (au sujet de la 
Loi sur les régimes de retraite, L.R.O. 1990, ch. 
P.8), la loi « vise à établir des normes minimales 
et une supervision réglementaire afin de protéger 
et de garantir les prestations et les droits des parti-
cipants, des anciens participants et des autres per-
sonnes qui ont droit à des prestations en vertu des 

membership in the employer’s pension plan, 
for the purpose of determining eligibility for 
membership in or entitlement to benefits under 
the pension plan of the successor employer; 
and

	 (c)	 is entitled to credit in the employer’s pen-
sion plan for the period of employment with 
the successor employer for the purpose of 
determining entitlement to benefits under the 
employer’s pension plan.

	 (2)	 Clause (1) (a) does not apply if the successor 
employer assumes responsibility for the accrued pen-
sion benefits of the employer’s pension plan and the 
pension plan of the successor employer shall be deemed 
to be a continuation of the employer’s plan with respect 
to any benefits or assets transferred.

	 (3)	 Where a transaction described in subsection (1) 
takes place, the employment of the employee shall be 
deemed, for the purposes of this Act, not to be termi-
nated by reason of the transaction.

	 (4)	 Where a transaction described in subsection (1) 
occurs and the successor employer assumes responsi-
bility in whole or in part for the pension benefits pro-
vided under the employer’s pension plan, no transfer 
of assets shall be made from the employer’s pension 
fund to the pension fund of the plan provided by the 
successor employer without the prior consent of the 
Superintendent or contrary to the prescribed terms and 
conditions.

	 (5)	 The Superintendent shall refuse to consent to a 
transfer of assets that does not protect the pension ben-
efits and any other benefits of the members and former 
members of the employer’s pension plan or that does not 
meet the prescribed requirements and qualifications.

[44]  I am not persuaded that s. 81 resolves the 
issue. Nor do I see this as analogous to the situa-
tion in Buschau.

[45]  Pensions legislation is not a complete code 
(Buschau, at para. 35). As this Court said in 
Monsanto (speaking of the Pension Benefits Act, 
R.S.O. 1990, c. P.8), the PBA’s “purpose is to estab-
lish minimum standards and regulatory supervi-
sion in order to protect and safeguard the pension 
benefits and rights of members, former members 
and others entitled to receive benefits under pri-
vate pension plans” (para. 38 (emphasis added)). 
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régimes de retraite complémentaires » (par. 38 (je 
souligne)). À mon avis, c’est exactement l’effet du 
par. 81(5) : il établit des normes minimales pour 
le transfert de l’actif d’un régime de retraite. Les 
documents constituant le régime et la fiducie peu-
vent imposer une norme supérieure.

[46]  Ainsi, l’imposition par les documents consti-
tuant le régime et la fiducie d’une norme plus élevée 
que celle prévue à l’art. 81 ne serait pas contraire 
au régime législatif. À l’opposé, dans Buschau, 
l’application de la règle de Saunders en matière de 
fiducie aurait permis aux employés de se soustraire 
aux modalités prévues par la loi, ce qui allait à l’en-
contre de l’objectif du régime législatif (par. 28). 
De telles considérations ne sont pas présentes en 
l’espèce. Obliger l’employeur à transférer des fonds 
additionnels dans le cadre d’une vente ne menace 
pas les modalités prévues à l’art. 81 et ne nui-
rait pas à l’objectif de protéger les prestations de 
retraite des employés dans le contexte d’une vente. 
Par conséquent, je ne puis admettre la thèse de 
HBC selon laquelle le respect des dispositions de la 
PBA de 1987 suffit à réfuter l’argument du groupe 
de M. Burke.

[47]  Par conséquent, il est nécessaire d’analyser 
les principes de common law et d’equity régissant 
l’interprétation des documents relatifs au régime et 
à la fiducie.

(3)	 Principes de common law et d’equity

[48]  Lorsqu’un régime de retraite est constitué en 
fiducie, les principes de la fiducie s’y appliquent. 
En l’absence d’une déclaration expresse ou impli-
cite de fiducie, le régime de retraite est régi par les 
dispositions du régime (Schmidt, p. 639).

[49]  Les parties reconnaissent que la caisse de 
retraite est détenue en fiducie et qu’elle doit être 
administrée conformément aux principes de la 
fiducie. Aux termes des documents relatifs au 
régime, la fiducie porte sur tous les éléments d’ac-
tif de la caisse (article premier, convention de fidu-
cie de 1961).

[50]  En l’espèce, la convention de fiducie incor-
pore par renvoi les dispositions du régime (art. 2, 

In my opinion, s. 81(5) does exactly that — estab-
lishes a minimum standard for the transfer of pen-
sion assets. The terms of the relevant plan and trust 
documentation may impose a higher standard.

[46]  In this way it would not be inconsistent with 
the legislative scheme for the plan and trust doc-
umentation to require a higher standard than that 
set out in s. 81. By contrast, in Buschau, the appli-
cation of the trust rule in Saunders would have 
allowed the employees to circumvent the statutory 
procedure and defeat the objective of the legislative 
scheme (para. 28). These concerns do not arise in 
the present case. Requiring an employer to transfer 
additional funds on a sale would not interfere with 
the procedure set out in s. 81, and would not impede 
the objective of protecting employees’ pension ben-
efits in the context of a sale. Thus, I cannot agree 
with HBC that compliance with the 1987 PBA is a 
complete answer to Burke’s claim.

[47]  It is therefore necessary to turn to the 
common law and equitable principles that govern 
the interpretation of the plan and trust documenta-
tion.

(3)	 Common Law and Equitable Principles

[48]  Where a pension plan is created in the form 
of a trust, trust principles will apply. If there is no 
express or implied declaration of trust, then the 
pension plan will be governed by the terms of the 
plan (Schmidt, at p. 639).

[49]  The parties agree that the pension fund is held 
in trust and that it must be administered accord-
ing to trust principles. Based on the text of the plan 
documentation, the trust extends to the total assets 
in the fund (art. 1, 1961 trust agreement).

[50]  The trust instrument in this case incorpo-
rates the terms of the pension plan (art. 2, 1961 
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convention de fiducie de 1961). Ainsi, ces deux 
documents sont pertinents dans l’analyse des droits 
et obligations des employés et de l’employeur en 
vertu du régime.

a)	 Intérêt en equity

[51]  Le groupe de M. Burke invoque un passage 
de l’arrêt Schmidt selon lequel les employés ont 
un droit en equity sur l’excédent avant la cessation 
du régime. Selon lui, [TRADUCTION] «  il ne faut 
pas déduire de l’inexistence d’un intérêt précis en 
common law dans l’excédent [. . .] l’inexistence de 
tout droit et de toute obligation relativement à l’ex-
cédent pendant l’existence du régime » (m.a., par. 
67 (soulignement omis)). Il prétend que son intérêt 
en equity dans l’actif total de la caisse l’habilite à 
intenter une action contre son employeur pour vio-
lation de son devoir fiducial de traitement égalitaire 
dans l’utilisation qu’il fait — ou ne fait pas — de 
l’excédent actuariel.

[52]  Le groupe de M. Burke invoque l’extrait sui-
vant tiré de l’arrêt Schmidt :

	 Pendant l’existence d’un régime sous forme de fidu-
cie, le surplus est un surplus actuariel. Ni l’employeur 
ni les employés n’ont de droit précis sur cette somme 
puisqu’elle n’existe que théoriquement, même si les 
employés bénéficiaires ont, en equity, un droit sur tous 
les éléments d’actif de la caisse pendant qu’elle existe. 
À la cessation du régime, le surplus actuariel devient 
un surplus réel et est dévolu aux employés bénéficiai-
res. La distinction entre le surplus réel et le surplus 
actuariel signifie qu’il n’y a pas d’incompatibilité entre 
le droit de l’employeur à des périodes d’exonération de 
cotisations et le fait qu’il n’a pas le droit de récupérer le 
surplus accumulé à la cessation du régime. Le premier 
repose sur un surplus actuariel et le second, sur un sur-
plus réel. [Je souligne; p. 654-655.]

[53]  À mon avis, il faut commencer par définir 
ce qu’on entend par un « intérêt en equity », ou par 
le terme «  droit en equity  » employé dans l’arrêt 
Schmidt, pour ensuite déterminer comment s’appli-
que ce concept dans le cadre du régime qui nous 
intéresse.

[54]  Un intérêt en equity est généralement 
[TRADUCTION] « un véritable droit de propriété, tel 
l’intérêt détenu en vertu d’une fiducie » (J. McGhee, 

trust agreement). Thus, both documents are rele-
vant in determining the rights and obligations of 
the employees and employer under the plan.

(a)	 Equitable Interest

[51]  Burke relies on the statement in Schmidt that 
employees have an equitable interest in pension plan 
surplus prior to termination. He argues that “the 
absence of a specific legal interest in surplus  . . . 
does not mean that no rights or obligations exist 
in relation to plan surplus while a pension plan is 
ongoing” (A.F., at para. 67 (emphasis omitted)). He 
argues that his equitable interest in the total assets 
of the fund gives him the ability to bring his claim 
against his employer for breach of fiduciary duty 
of even-handedness in its dealings (or lack thereof) 
with the actuarial surplus.

[52]  Burke relies on the following passage in 
Schmidt:

	 While a plan which takes the form of a trust is in 
operation, the surplus is an actuarial surplus. Neither 
the employer nor the employees have a specific interest 
in this amount, since it only exists on paper, although 
the employee beneficiaries have an equitable interest in 
the total assets of the fund while it is in existence. When 
the plan is terminated, the actuarial surplus becomes an 
actual surplus and vests in the employee beneficiaries. 
The distinction between actual and actuarial surplus 
means that there is no inconsistency between the enti-
tlement of the employer to contribution holidays and 
the disentitlement of the employer to recovery of the 
surplus on termination. The former relies on actuarial 
surplus, the latter on actual surplus. [Emphasis added; 
pp. 654-55.]

[53]  In my view, it is necessary to first determine 
what is meant by the use of the phrase “equitable 
interest” in Schmidt and, second, to examine how 
this concept fits within the terms of this specific 
plan.

[54]  Equitable interest typically means “an actual 
right of property, such as an interest under a trust” 
(J. McGhee, ed., Snell’s Equity (31st ed. 2005), 
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dir., Snell’s Equity (31e éd. 2005), par. 2‑05). Le 
détenteur d’un intérêt en equity dans un bien en est 
le propriétaire en equity (S. J. Hepburn, Principles 
of Equity and Trusts (4e éd. 2009), p. 63). Suivant 
Snell’s Equity, un intérêt en equity se distingue 
des simples droits en equity, des droits flottants 
en equity et des recours d’equity, même si le terme 
« equity », en anglais, sert souvent à désigner ces 
notions spécifiques individuellement ou collective-
ment (par. 2‑01).

[55]  Dans ses motifs dans l’affaire Schmidt, le 
juge Cory ne mentionne qu’une seule fois le « droit 
en equity » des employés. La question qui se pose 
alors est de savoir ce qu’il entendait par là. On peut 
à bon droit, selon moi, faire les observations sui-
vantes.

[56]  Tout d’abord, dans le cadre d’un régime de 
retraite à prestations déterminées régi par les prin-
cipes de la fiducie, les employés ont à l’évidence un 
intérêt en equity dans les prestations déterminées. 
Comme dans le cas d’une fiducie classique, le fidu-
ciaire détient le titre en common law sur les pres-
tations déterminées. Les fonds nécessaires au ver-
sement des prestations déterminées aux employés 
sont détenus en fiducie au profit de ces derniers. En 
leur qualité de bénéficiaires, les employés ont un 
intérêt en equity dans ces fonds.

[57]  Ensuite, fait important, lorsque le juge Cory 
mentionne que les employés ont un droit, en equity, 
sur tous les éléments d’actif de la caisse, il part du 
postulat que les employés ont droit à l’excédent réel 
à la cessation du régime. C’est ce qui ressort claire-
ment de la phrase qui suit celle où il parle du droit 
en equity des employés et que je répète :

Ni l’employeur ni les employés n’ont de droit précis sur 
cette somme puisqu’elle n’existe que théoriquement, 
même si les employés bénéficiaires ont, en equity, un 
droit sur tous les éléments d’actif de la caisse pendant 
qu’elle existe. À la cessation du régime, le surplus actua-
riel devient un surplus réel et est dévolu aux employés 
bénéficiaires. [Je souligne.]

Si les employés ont droit à l’excédent réel à la ces-
sation du régime, ils ont un intérêt en equity dans 
cet excédent. Or, le total de cet excédent et de leurs 

at para. 2‑05). The holder of an equitable inter-
est owns that property in equity (S.  J. Hepburn, 
Principles of Equity and Trusts (4th ed. 2009), at p. 
63). According to Snell’s Equity an equitable inter-
est is distinct from mere equities, floating equities 
and equitable remedies, though the term “equity” is 
often used to refer to any or all of these more spe-
cific concepts (para. 2‑01).

[55]  The phrase “equitable interest” was only 
used once by Cory J. in the course of his judgment 
in Schmidt. The question, then, is in what sense 
did he use this phrase? In my view, the following 
observations can be made.

[56]  First, it is clear that in a defined benefit pen-
sion governed by trust principles, employees have 
an equitable interest in their defined benefits. As 
in the case of a classic trust, legal ownership of the 
defined benefits lies with the trustee. The funds 
needed to pay the employees’ defined benefits are 
held in trust on their behalf. As beneficiaries, the 
employees have an equitable interest in the funds 
needed to cover their defined benefits.

[57]  Second, and importantly, when Cory J. 
referred to the employees’ equitable interest in 
the total assets of the fund, he was writing on the 
premise that the employees were entitled to the 
actual surplus on termination. This is clear from 
the language that follows his use of “equitable 
interest”, which I repeat:

Neither the employer nor the employees have a specific 
interest in this amount, since it only exists on paper, 
although the employee beneficiaries have an equitable 
interest in the total assets of the fund while it is in exist-
ence. When the plan is terminated, the actuarial surplus 
becomes an actual surplus and vests in the employee 
beneficiaries. [Emphasis added.]

If the employees are entitled to actual surplus on 
termination then they do have an equitable interest 
in that surplus, and, when added to their defined 
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prestations déterminées correspond à l’actif total 
de la caisse. Par conséquent, je partage l’avis du 
juge Cory selon lequel les employés qui ont droit à 
l’excédent réel à la fin du régime ont un intérêt en 
equity sur tous les éléments d’actif de la caisse.

[58]  Le juge Cory n’a précisé ni la portée ni la 
teneur de ce droit en equity sur l’excédent d’un 
régime qui existe toujours. Or, une analogie avec 
un droit flottant en equity me semble possible. Un 
droit flottant en equity se rattache, par exemple, au 
reliquat d’une succession testamentaire. Le bénéfi-
ciaire du reliquat n’obtient pas immédiatement un 
intérêt en equity dans le reliquat de la succession, 
dont les éléments d’actif risquent d’être affectés en 
totalité au paiement des dettes. Même lorsque la 
succession est solvable, on ne peut déterminer les 
biens qui constitueront le reliquat qu’au terme de 
l’administration successorale. On dit donc du béné-
ficiaire du reliquat qu’il possède un [TRADUCTION] 
« “droit flottant en equity”, qui se cristallisera ou 
non plus tard ». Un droit flottant en equity « pro-
tège les bénéficiaires, non pas en leur conférant un 
intérêt en equity, mais en assurant la bonne admi-
nistration des éléments d’actif par les représentants 
successoraux » (Snell’s Equity, par. 2‑06).

[59]  Selon moi, le droit des employés à l’excé-
dent à la cessation du régime s’apparente à celui 
du bénéficiaire du reliquat. L’excédent réel ne leur 
est dévolu qu’à la réalisation des trois conditions 
suivantes : il est mis fin au régime, un excédent 
réel subsiste après la liquidation du passif et les 
employés survivent à la fin de la fiducie.

[60]  En l’espèce, les employés mutés possèdent-
ils un droit flottant en equity dans tous les éléments 
d’actif de la caisse de retraite de HBC pendant son 
existence? Je ne le crois pas. Comme je l’explique-
rai, aux termes du texte du régime, leur intérêt se 
limite aux prestations déterminées, et ils n’ont pas 
droit à l’excédent lorsqu’il est mis fin au régime, 
comme c’était le cas dans l’affaire Schmidt.

b)	 Les droits et intérêts conférés aux employés 
par le régime

[61]  Le texte initial du régime de retraite prévoit 
que les employés bénéficient uniquement des droits 

benefits, this constitutes the total assets of the 
fund. Thus, I would agree with Cory J. that, where 
employees are entitled to actual surplus on termi-
nation, they have an equitable interest in the total 
assets of the fund.

[58]  Cory J. did not elaborate on the significance, 
or content, of that equitable interest in the surplus 
while the plan is ongoing. However, it seems to me 
that it might be somewhat analogous to a floating 
equity. A floating equity attaches to, for example, 
the residue in a will. The residuary beneficiary 
does not immediately obtain an equitable interest 
in the residue of the estate, because the assets may 
be needed to pay debts. Even in the case of a sol-
vent estate, it is still unclear what property consti-
tutes residue until the administration of the estate 
is complete. The residuary beneficiary is therefore 
said to have a “‘floating equity’, which may or may 
not crystallise”. A floating equity “protects the ben-
eficiaries, not by giving them equitable interests, 
but by ensuring the due administration of assets 
by the personal representatives” (Snell’s Equity, at 
para. 2‑06).

[59]  It appears to me that entitlement to surplus 
on termination is analogous to the entitlement of a 
residuary beneficiary. The vesting of actual surplus 
in the employees is contingent on (a) the plan ter-
minating, (b) there being an actual surplus once the 
liabilities are satisfied and (c) the employees sur-
viving the date of the termination of the trust.

[60]  Do the transferred employees in this case 
have a floating equity in the total assets of the HBC 
pension fund during its subsistence? In my view, 
they do not. As I will explain, the plan text limits 
their interest to their defined benefits and, unlike 
the circumstances in Schmidt, they are not entitled 
to surplus on termination.

(b)	 The Employees’ Rights and Interests 
Under the Plan

[61]  The original pension plan text provides that 
the employees’ rights and interests under the plan 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



[2010] 2 R.C.S. burke  c.  cie de la baie d’hudson  Le juge Rothstein 297

et intérêts qui leur sont accordés expressément par 
le régime.

[TRADUCTION]

11.03	 Droits sur la caisse de retraite : [. . .] Les par-
ticipants et personnes ayant droit à des pres-
tations en vertu du régime n’ont aucun autre 
droit ni intérêt sur la caisse de retraite que 
ceux qui leur sont conférés expressément par 
le régime; . . .

.  .  .

14.01	 . . . Le régime n’accorde aucun droit à quelque 
avantage ou prestation que ce soit, à moins que 
ses dispositions le prévoient expressément et 
que le fiduciaire dispose de fonds à cette fin.

[62]  Un examen des documents initiaux et subsé-
quents relatifs au régime de retraite indique que les 
prestations déterminées de retraite sont les seules 
prestations auxquelles les employés ont droit aux 
termes du régime.

[63]  Selon les dispositions initiales du régime de 
retraite, les droits des employés dans le cas où il 
serait mis fin au régime se limitaient expressément 
à leurs prestations déterminées de retraite :

[TRADUCTION]

12.024	 Répartition proportionnelle du solde de la 
caisse de retraite : Toute répartition au sein 
de chacun des groupes, dans l’ordre prévu, 
sera proportionnelle, mais non supérieure, à 
la valeur actuarielle de leurs prestations de 
retraite respectives et prestations de retraite 
accumulées à la date où il est mis fin au 
régime. [Je souligne.]

[64]  À l’audition du pourvoi, l’avocat du groupe de 
M. Burke a fait valoir que l’art. 12.024 devait être 
interprété à la lumière des art. 12.022 et 12.023, qui 
traitent aussi de la cessation du régime. Selon l’avo-
cat, l’application de ces dispositions exigeait que 
les employés aient à tout le moins un droit quelcon-
que à l’excédent lorsqu’il serait mis fin au régime 
(transcription, p. 11-19). On a fait valoir que la dis-
tribution aux employés prévue à l’art. 12 compor-
tait deux étapes : premièrement, la distribution des 

are limited only to that which is expressly and spe-
cifically provided for in the plan.

11.03	 Rights in the Trust Fund:  . . . No Member or 
person entitled to benefits under the Plan has 
any right or interest in the Trust Fund except 
as expressly provided in the Plan; . . .

.  .  .

14.01 	 . . . There shall be no right to any benefit 
under this Plan except to the extent such right 
is specifically provided under the terms of the 
Plan and there are funds available therefor in 
the hands of the Trustee.

[62]  A review of the original and subsequent pen-
sion plan documentation indicates that the only 
employee benefits that are provided for under the 
terms of the plan are the employees’ defined retire-
ment benefits.

[63]  Under the original pension plan provisions in 
this case, the employees’ entitlements in the event 
of plan termination were expressly limited to their 
defined retirement benefits:

12.024	 Apportionment of Balance of the Trust Fund 
to be Proportional: Any apportionment within 
each group, in the order stated, shall be pro-
portionate to but not in excess of the actuari-
ally determined present values at the date of 
the termination of the Plan of their respective 
retirement benefits and accrued retirement 
benefits. [Emphasis added.]

[64]  At the oral hearing of this appeal, counsel 
for Burke argued that art. 12.024 had to be inter-
preted in light of art. 12.022 and 12.023, which 
are other provisions dealing with plan termina-
tion. Counsel submitted that the operation of these 
provisions required that there had to be at least 
some employee entitlement to surplus on plan ter-
mination (transcript, at pp. 11-19). It was argued 
that art. 12 required a two-stage distribution to 
employees on plan termination: first, a distribution 
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cotisations majorées de l’intérêt crédité (selon l’art. 
12.022); deuxièmement, la distribution des presta-
tions déterminées de retraite (selon l’art. 12.023). 
On a aussi soutenu que la limite prévue à l’art. 
12.024 ne s’appliquait qu’à la deuxième étape, ce 
qui signifie que [TRADUCTION] « ces deux distribu-
tions ne pourront se faire intégralement, sur le plan 
arithmétique, que s’il existe un excédent suffisant 
au moment où il est mis fin au régime » (transcrip-
tion, p. 13).

[65]  HBC a fait valoir que l’art. 12 s’appliquait à 
la cessation du régime de façon que les participants 
recouvrent leurs cotisations (majorées de l’intérêt 
crédité) et reçoivent ensuite le montant additionnel 
nécessaire pour toucher leurs prestations détermi-
nées de retraite (transcription, p. 37). Ses avocats 
ont soutenu que la limite prévue à l’art. 12.024 visait 
la répartition effectuée à la cessation du régime et 
qu’elle s’appliquait donc à la fois à l’art. 12.022 et 
à l’art. 12.023. Cette interprétation de l’art. 12.024 
limiterait expressément les droits des employés lors 
de la cessation du régime à leurs prestations déter-
minées (transcription, p. 37-39).

[66]  Voici les art. 12.022 et 12.023 du régime de 
retraite initial :

[TRADUCTION]

12.022	 Répartition de la caisse de retraite : Le Comité 
de la caisse de retraite verse ensuite à tous les 
participants, participants retraités (y compris 
leurs corentiers et bénéficiaires, le cas échéant) 
et participants sortis (y compris leurs bénéfi-
ciaires, le cas échéant) une prestation mensuelle 
dont le montant équivaut, sur le plan actuariel, 
(ou, au lieu d’une telle prestation, si le Comité 
de la caisse de retraite en décide ainsi à l’en-
droit d’une partie ou de l’ensemble des parti-
cipants, participants retraités et participants 
sortis, un paiement forfaitaire équivalent) au 
total de leurs cotisations majorées de l’intérêt 
crédité à la date où il est mis fin au régime, 
moins les prestations de retraite qui leur ont été 
versées ou les cotisations majorées de l’intérêt 
crédité qui leur ont été remboursées confor-
mément au régime. Si la caisse de retraite est 
insuffisante pour ce faire, elle est répartie entre 
tous les participants, participants retraités ([y 
compris] leurs corentiers et bénéficiaires, le cas 
échéant) et participants sortis (y compris leurs 

of contributions plus credited interest (under art. 
12.022); and second, a distribution of defined 
retirement benefits (under art. 12.023). The limita-
tion in art. 12.024, it was argued, only applied to 
the second distribution, which meant that “in order 
to fully satisfy both of these two distributions, 
arithmetically, there would have to be a surplus on 
hand to enable that to be done on plan termination” 
(transcript, at p. 13).

[65]  HBC argued that art. 12 operated on termi-
nation to provide members with their contributions 
(and credited interest), and then to “top up” that 
amount to provide the defined retirement benefits 
(transcript, at p. 37). Counsel argued that the limi-
tation in art. 12.024 applied to apportionment upon 
plan termination, and therefore applied with respect 
to both art. 12.022 and 12.023. Interpreting art. 
12.024 in this manner would limit the employees’ 
entitlement on termination solely to their defined 
retirement benefits (transcript, at pp. 37-39).

[66]  Articles 12.022 and 12.023, as set out in the 
original pension plan, are as follows:

12.022	 Allocation of the Trust Fund: The Retirement 
Board shall then allocate to each Member, 
Retired Member (including Joint Annuitants 
and Beneficiaries, if any) and Terminated 
Members (including Beneficiaries, if any) a 
benefit, payable monthly, of an amount actu-
arially equivalent to (or, in lieu of such ben-
efit, if so determined by the Retirement Board 
with respect to any or all such Members, 
Retired Members and Terminated Members, 
a lump sum payment equal to) the total of his 
own contributions plus Credited Interest to the 
date the Plan is terminated, less any retirement 
benefits, or returns of his own contributions 
and Credited Interest in accordance with the 
Plan, theretofore received by him. If the Trust 
Fund is insufficient for this purpose, it shall 
be allocated to each Member, Retired Member 
([including] Joint Annuitants and Beneficiar-
ies, if any) and Terminated Members (includ-
ing Beneficiaries, if any) in the proportion that 
the amount of his contributions plus Credited 
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bénéficiaires, le cas échéant) selon la propor-
tion que représente le montant de leurs cotisa-
tions majorées de l’intérêt crédité à la date où il 
est mis fin au régime, moins les prestations de 
retraite qui leur ont été versées ou les cotisa-
tions majorées de l’intérêt crédité qui leur ont 
été remboursées conformément au régime, par 
rapport au total de ces montants à l’égard de 
tous les participants, participants retraités et 
participants sortis.

12.023	 Attribution du solde de la caisse de retraite : 
S’il reste un solde dans la caisse de retraite, 
il est attribué comme suit : Tout d’abord aux 
participants retraités et aux participants sortis 
qui sont arrivés à leur date normale de retraite 
et qui ont droit à des prestations de retraite 
selon l’article 6 du régime, dans tous les cas 
en fonction de leurs prestations de retraite res-
pectives; ensuite, s’il reste toujours un solde, à 
tous les participants et aux participants sortis 
qui ont droit à des prestations de retraite selon 
l’article 6 du régime, mais qui ne sont pas 
encore arrivés à leur date normale de retraite, 
dans tous les cas en fonction de leurs presta-
tions de retraite accumulées à la date où ils ont 
cessé de verser leurs cotisations.

[67]  Je ne partage pas l’avis de l’avocat du groupe 
de M. Burke que l’art. 12 exige une distribution 
en deux étapes et s’applique de façon à conférer 
aux employés un droit sur une partie de l’excédent 
lorsqu’il est mis fin au régime.

[68]  Lorsqu’on examine les art. 12.022, 12.023 et 
12.024, on constate que les termes employés dans 
ceux-ci n’indiquent aucunement qu’il existe deux 
distributions distinctes. L’article 12.022 parle de la 
répartition de la caisse de retraite entre trois grou-
pes de participants : les participants, les partici-
pants retraités et les participants sortis. Selon l’art. 
12.022, tous les participants reçoivent une somme 
correspondant aux cotisations majorées de l’intérêt 
crédité, moins les prestations de retraite déjà ver-
sées. L’article 12.023 commence par les mots sui-
vants : [TRADUCTION] « [s]’il reste un solde dans la 
caisse de retraite ». Il traite donc de l’attribution des 
fonds qui restent après la répartition faite au départ 
conformément à l’art. 12.022. L’article 12.023 a 
pour effet de compléter les sommes réparties entre 

Interest to the date the Plan is terminated, less 
any retirement benefits, or returns of his own 
contributions plus Credited Interest in accord-
ance with the Plan, theretofore received by 
him, bears to the total of such amounts with 
respect to all such Members, Retired Mem-
bers and Terminated Members.

12.023	 Application of Balance of the Trust Fund: If 
any balance of the Trust Fund shall remain, 
it shall then be applied in the following 
manner:

		  First, for the benefit of Retired Members and 
such of the Terminated Members who have 
reached their Normal Retirement Date and are 
entitled to retirement benefits under Article 6 
of the Plan, in each case upon the basis of their 
retirement benefits; and

		  Second, as to any balance remaining, for the 
benefit of all Members and such of the Ter-
minated Members who are entitled to retire-
ment benefits under Article 6 of the Plan but 
who have not yet reached their Normal Retire-
ment Date, in each case upon the basis of their 
accrued retirement benefits at the date of such 
termination of contributions.

[67]  I do not agree with counsel for Burke that 
art. 12 requires two distributions and operates to 
provide employees with an entitlement to a portion 
of the surplus on plan termination.

[68]  When art. 12.022, 12.023 and 12.024 are 
examined, there is nothing in the wording used 
that indicates there are two separate distributions. 
Article 12.022 discusses the allocation of the trust 
fund between three groups of members: members, 
retired members and terminated members. Under 
art. 12.022, each of the members is allocated a sum 
that represents contributions plus credited interest 
less any retirement benefits already received. The 
opening words of art. 12.023 are, “[i]f any balance 
of the Trust Fund shall remain”. It therefore deals 
with the application of the funds remaining after the 
initial allocation under art. 12.022. Article 12.023 
acts to “top up” the amounts allocated to the three 
groups under art. 12.022 to a maximum of their 
defined benefits. It is not a separate distribution. 
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les trois groupes en application de l’art. 12.022 
jusqu’à concurrence de leurs prestations détermi-
nées. Il ne s’agit pas d’une distribution distincte. 
L’article 12.024 s’applique ensuite en combinaison 
avec les art. 12.022 et 12.023, et porte sur la répar-
tition des fonds au sein des trois groupes de par-
ticipants. L’article 12.024 limite expressément la 
répartition au sein des trois groupes aux prestations 
déterminées de retraite. Par conséquent, l’art. 12 ne 
prévoit qu’une seule distribution des fonds, expres-
sément limitée aux prestations déterminées.

[69]  En outre, les documents relatifs au régime de 
retraite (le texte du régime et la convention de fidu-
cie) ne contiennent aucune des formules qui confè-
rent normalement aux employés un droit à l’excé-
dent. Exception faite de la convention de fiducie 
de 1984, aucun des documents relatifs au régime 
de retraite ne contient de disposition relative au 
« bénéfice exclusif » ou à « l’interdiction d’utiliser à 
d’autres fins », comme celles qui, a‑t‑on conclu dans 
Schmidt (p. 659), conféraient à un employé un droit 
à l’excédent. (J’expliquerai ci-dessous pourquoi l’in-
sertion de ces formules dans la convention de fidu-
cie de 1984 ne confère pas non plus aux employés un 
tel droit à l’excédent.) Au lieu de reprendre les for-
mules employées dans l’affaire Schmidt, le texte du 
régime de retraite indique que la caisse de retraite 
devait servir exclusivement aux fins du régime et 
qu’aucune partie de la caisse ne pouvait être utili-
sée à d’autres fins que celles du régime (p. ex., l’art. 
11.02 du texte du régime de retraite de 1961).

[70]  À l’audience, l’avocat du groupe de M. Burke 
a fait valoir que le régime avait été créé exclusi-
vement au bénéfice des employés, et que cette fin 
pouvait être inférée du préambule de la convention 
de fiducie (transcription, p. 8-10). On soutient que, 
s’il est possible d’inférer cette fin, un employé avait 
droit à l’excédent, tout comme l’employé avait droit 
à l’excédent de l’un des régimes de retraite dans 
Schmidt.

[71]  Le préambule disait notamment ce qui suit :

[TRADUCTION]

	 ATTENDU que la Société a constitué un régime de 
retraite (ci-après appelé «  le régime  ») au bénéfice 

Article 12.024 then operates in conjunction with 
art. 12.022 and 12.023, and deals with the appor-
tionment of funds within the three groups of mem-
bers. Article 12.024 expressly limits the apportion-
ment within each of the three groups to the defined 
retirement benefits. Therefore, under art. 12, there 
is only one distribution of funds, which is expressly 
limited to the defined retirement benefits.

[69]  Additionally, the pension plan documents 
(the pension plan text and trust agreement) do not 
contain any of the language that would typically 
give employees an entitlement to surplus. Except 
for the 1984 trust agreement, none of the pension 
plan documents include the “exclusive benefit” or 
“non-diversion” language which was found to result 
in an employee entitlement to surplus in Schmidt 
(p. 659). (Below, I will discuss why the inclusion of 
this language in the 1984 trust agreement also does 
not provide the employees with such an entitle-
ment to the surplus.) Instead of using the language 
in Schmidt, the pension plan text indicates that the 
trust fund was held exclusively for the purposes of 
the plan and that no part could be diverted except 
for the purposes of the plan (e.g. art. 11.02 of the 
1961 plan text).

[70]  At the oral hearing, counsel for Burke argued 
that the purpose of the plan was to exclusively ben-
efit employees, and that such a purpose could be 
inferred from the preamble to the trust agreement 
text (transcript, at pp. 8-10). If that purpose could 
be inferred, it was argued, an employee entitlement 
to the surplus existed in a similar manner to the 
employee entitlement to surplus that existed in one 
of the pension plans in Schmidt.

[71]  The preamble provided in part:

	 WHEREAS the Company has established a Pension 
Plan (hereinafter referred to as “the Plan”) for the 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



[2010] 2 R.C.S. burke  c.  cie de la baie d’hudson  Le juge Rothstein 301

des employés travaillant pour son entreprise cana-
dienne . . .

De toute évidence, le régime a été constitué au 
bénéfice des employés. Cependant, les termes 
employés ne disent rien des droits précis que le 
régime confère aux employés. Aucune inférence 
ne peut être tirée du texte du préambule quant à 
ces droits. Pour déterminer en quoi ils consistent, 
il faut tenir compte des termes performatifs du 
régime dans son ensemble.

[72]  Je suis d’accord avec la juge Gillese (par. 
44 de ses motifs) que, lues dans leur ensemble, les 
dispositions du régime indiquent qu’il a pour objet 
d’accorder aux employés leurs prestations déter-
minées de retraite. Dans Schmidt, outre le préam-
bule, les termes performatifs des documents rela-
tifs au régime de retraite, notamment l’affectation 
de la caisse de retraite au « bénéfice exclusif » des 
employés, «  l’interdiction [de l’]utiliser à d’autres 
fins » et d’autres dispositions réattribuant les coti-
sations de certains employés qui ont cessé de cotiser 
au régime, permettent de conclure que les employés 
avaient droit à l’excédent existant lorsqu’il a été 
mis fin au régime (voir Schmidt, p. 658-659). Les 
termes performatifs du régime de HBC ont l’effet 
contraire.

[73]  L’article 12.024 du régime initial limitait 
expressément les droits des employés lors de la ces-
sation du régime à leurs prestations déterminées. 
En 1980, HBC a modifié les dispositions traitant 
de la cessation du régime en ajoutant l’art. 12.025, 
reformulé en 1985 à l’art. 14.05, pour traiter expres-
sément de l’excédent et préciser que HBC y avait 
droit à la cessation du régime :

[TRADUCTION]

12.025	 Remboursement de l’excédent à la société : 

S’il reste un solde quelconque dans la caisse de 
retraite après la liquidation complète du passif 
du régime en conformité avec les dispositions 
du présent article 12, ce solde est versé à la 
société.

14.05	 Excédent

S’il reste un excédent dans la caisse de 
retraite après la liquidation complète du passif 

benefit of employees engaged in its Canadian busi-
ness . . . .

It is obvious that the plan was established for the 
benefit of employees. But the wording says nothing 
about the specific entitlements of the employees 
under the plan. Nothing about those entitlements 
can be inferred from the words of the preamble. 
To determine those entitlements it is necessary to 
have regard to the operative language of the plan 
as a whole.

[72]  I agree with Gillese J.A. (at para. 44 of her 
reasons) that, when read as a whole, the plan provi-
sions indicate that the purpose of the plan is to pro-
vide employees with their defined retirement ben-
efits. In Schmidt, in addition to the preamble, the 
operative language of the pension plan documents, 
including that the trust fund was for the “exclusive 
benefit” of employees, “non-diversion” language, 
and other provisions re-allocating the contributions 
of certain employees who left the plan, allowed the 
inference to be drawn that the employees were enti-
tled to actual surplus on termination (see Schmidt, 
at pp. 658-59). The operative language of the HBC 
plan is to the contrary.

[73]  Article 12.024 in the original plan expressly 
limited the entitlement of the employees on termina-
tion of the plan to their defined benefits. The provi-
sions dealing with plan termination were amended 
by HBC in 1980 with the addition of art. 12.025 and 
restated in 1985 with art. 14.05, which expressly 
referred to surplus, specifically providing that HBC 
was entitled to the surplus on termination:

12.025	Refund of Surplus to Company:

If any balance of the Trust Fund shall remain 
after the satisfaction of all obligations of the plan 
in accordance with the provisions of this article 
12, such balance shall be paid to the Company.

14.05	 Excess Assets

If after provision for the satisfaction of all liabili-
ties under the Plan has been made, there should 
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conformément au régime, cet excédent est 
versé à la société ou est utilisé au gré de celle-
ci, sous réserve de la Loi ainsi que des règles 
et règlements du ministère du Revenu national 
et de leurs modifications.

[74]  Quant à la convention de fiducie de 1984, je 
souscris à l’analyse de la juge Gillese (par. 49 à 53 
de sa décision) selon laquelle l’insertion de disposi-
tions relatives au « bénéfice exclusif » et à « l’inter-
diction d’utiliser à d’autres fins » dans cette conven-
tion de fiducie ne confère pas aux employés un droit 
sur l’excédent. Le groupe de M. Burke a fait valoir 
que l’al. 2d) et le sous-al. 11(ii) de la convention de 
fiducie de 1984 confirment que les employés ont 
droit à l’excédent. Je suis d’accord sur les motifs 
pour lesquels la juge Gillese a rejeté cet argu-
ment. Il faut interpréter la convention de fiducie de 
1984 conformément aux dispositions du régime de 
retraite en vigueur à cette époque, et notamment à 
l’art. 12.025. Si l’on donnait à l’al. 2d) et au sous-
al. 11(ii) l’interprétation proposée par le groupe de 
M. Burke, ces dispositions seraient incompatibles 
avec l’art. 12.025 du régime de retraite, qui prévoit 
expressément le versement de l’excédent à HBC à 
la cessation du régime.

[75]  L’alinéa 2d) porte sur les dépenses engagées 
pour la vente et l’achat de placements, les taxes et 
les autres frais d’administration des fonds par le 
fiduciaire. Cet alinéa prévoit notamment ce qui 
suit :

	 [TRADUCTION] La présente autorise le fiduciaire à 
payer toutes les dépenses suivantes à même les fonds 
appropriés :

	 (i)	 les frais de courtage, les droits de muta-
tion . . .

	 (ii)	 l’impôt foncier, l’impôt sur le revenu et les 
autres taxes . . .

	 (iii)	 les sommes à verser au titre de l’impôt sur le 
revenu . . .

	 (iv)	 les autres frais d’administration du fonds . . .

TOUJOURS À LA CONDITION qu’aucune partie des fonds 
ne peut être utilisée à d’autres fins que celles liées au 
bénéfice exclusif des participants aux régimes respec-
tifs et de leurs bénéficiaires.

remain assets in the Trust Fund, such assets shall 
revert to the Company or be used as the Com-
pany may direct, subject to the provisions of the 
Act and the rules and regulations of the Depart-
ment of National Revenue as amended from time 
to time.

[74]  With respect to the 1984 trust agreement, I 
am in agreement with the analysis of Gillese J.A. 
(at paras. 49 to 53 of her decision) that the inclu-
sion of “exclusive benefit” and “non-diversion” 
language in that trust agreement does not give the 
employees an entitlement to surplus. Burke argued 
that art. 2(d) and 11(ii) of the 1984 trust agreement 
confirm that employees have an entitlement to sur-
plus. I agree with Gillese J.A.’s reasons for reject-
ing this argument. The 1984 trust agreement has to 
be read consistently with the then existing provi-
sions of the pension plan, including art. 12.025. To 
read art. 2(d) and 11(ii) in the manner suggested 
by Burke would result in an inconsistency with art. 
12.025 of the pension plan, which expressly confers 
the surplus on termination on HBC.

[75]  Article 2(d) deals with expenses incurred 
for the sale and purchase of investments, taxes and 
other expenses and costs of administering the funds 
by the Trustee. It provides in part:

	 The Trustee is hereby authorized to pay out of each 
of the appropriate Funds:

	 (i)	 all brokerage fees, transfer taxes . . .

	 (ii)	 all property, income and other taxes . . .

	 (iii)	amounts on account of income tax . . .

	 (iv)	 all other expenses and costs of administering 
the Funds . . . .

ALWAYS PROVIDED that no part of the funds may be 
used for, or diverted to any purposes other than those 
connected with the exclusive benefit of members of the 
respective Plans and their beneficiaries.
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[76]  C’est dans le contexte des dépenses autori-
sées qu’aucune partie des fonds ne peut être utilisée 
à d’autres fins que celles liées au bénéfice exclusif 
des participants. Compte tenu du contexte, les dis-
positions ci-dessus ne confèrent manifestement pas 
un droit à l’excédent qui n’existait pas auparavant et 
dont le sort est fixé expressément à l’art. 12.025.

[77]  L’alinéa 11(ii) prévoit notamment ce qui 
suit :

[TRADUCTION]

	 La Baie  [. . .] peu[t] à son gré  [. . .] remplacer ou 
modifier toute disposition de la présente convention et 
résilier la présente convention [. . .] pourvu que

.  .  .

	 (ii)	 ce remplacement, cette modification ou cette 
résiliation n’autorise, ne rende possible ni n’en-
traîne l’usage d’une quelconque partie du capi-
tal ou des revenus de la caisse à d’autres fins 
qu’au bénéfice exclusif des participants aux 
régimes . . .

[78]  Le sous-alinéa 11(ii) porte sur les modifica-
tions. Autrement dit, il faut interpréter l’expression 
« au bénéfice exclusif des participants » en tenant 
compte des avantages auxquels les employés avaient 
droit avant toute modification à la convention. Le 
droit dont ils bénéficiaient avant toute modifica-
tion était le droit aux prestations déterminées. Sauf 
disposition contraire, aucune modification ne peut 
entraîner l’utilisation des fonds à une autre fin 
qu’aux fins des prestations déterminées. Cette dis-
position ne confère pas aux employés un droit sup-
plémentaire qu’ils n’avaient pas auparavant.

[79]  De plus, les documents relatifs au régime de 
retraite ont fait en sorte que le texte du régime l’em-
porte sur la convention de fiducie. Par exemple, 
l’art. 23 de la convention de fiducie de 1961 pré-
voyait que celle-ci pouvait être modifiée, mais que 
[TRADUCTION] « cette modification ne peut autori-
ser ni rendre possible l’utilisation d’une partie de la 
caisse à d’autres fins que celles prévues au régime » 
et, selon l’art. 11.03 du régime de retraite de 1961, 
[TRADUCTION] « [l]es participants [. . .] n’ont aucun 

[76]  It is in the context of authorized expenses 
that no part of the funds may be used for or diverted 
to any purpose other than those associated with the 
exclusive benefit of members. Having regard to the 
context, it is clear that these words do not afford 
a new entitlement to surplus which had not previ-
ously existed and which is expressly addressed in 
art. 12.025.

[77]  Article 11(ii) provides in part:

	 The Bay . . . shall have the right at any time . . . to 
change or modify by amendment any of the provisions 
of, and to terminate, this Agreement . . . provided that

.  .  .

	 (ii)	 such change, modification or termination shall 
not authorize or permit or result in any part of 
the corpus or income of the Funds being used for 
or diverted to purposes other than for the ben-
efit exclusively of members of the Plans . . . .

[78]  Article 11(ii) is addressed to changes. In 
other words, the “benefit exclusively of members” 
language must be read in the context of what the 
employees were entitled to before any change. The 
entitlements before any change were the defined 
benefits. No change may result in the funds being 
used other than for those defined benefits, except 
as specified. The provision does not confer on 
employees a new and additional entitlement they 
did not previously have.

[79]  Additionally, the pension plan documents 
have made the pension plan text the dominant 
document over the trust agreement. For example, 
art. 23 of the 1961 trust agreement provided that 
it could be amended but that “[n]o such amend-
ment shall authorize or permit any part of the Fund 
to be used for or diverted to purposes other than 
those specified in the Plan” and art. 11.03 of the 
1961 pension plan provided that “[n]o Member . . . 
has any right or interest in the Trust Fund except 
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autre droit ni intérêt sur la caisse de retraite que 
ceux qui leur sont conférés expressément par le 
régime ». Il faut interpréter conjointement le texte 
du régime de retraite et la convention de fiducie. 
Ainsi, si l’al. 2d) et le sous-al. 11(ii) de la conven-
tion de fiducie de 1984 recevaient l’interprétation 
proposée par le groupe de M. Burke, ils entreraient 
en conflit avec l’art. 12.025 du texte du régime. 
Toutefois, même si l’on statuait, contrairement à ce 
que je conclus, qu’il faut attribuer à l’al. 2d) et au 
sous-al. 11(ii) une interprétation qui occasionne un 
tel conflit, celui-ci serait résolu en faveur de l’art. 
12.025, car le régime de retraite a préséance.

[80]  Par conséquent, le libellé des documents 
relatifs au régime de retraite en l’espèce diffère de 
celui en cause dans l’affaire Schmidt. Les présents 
documents ne contiennent pas de disposition dont 
les termes conféreraient aux employés un droit sur 
l’excédent.

[81]  Le groupe de M. Burke se fonde sur Schmidt 
pour soutenir que le droit de l’employé à l’excédent 
ne peut être restreint que si le libellé des documents 
l’indique « explicitement », ce qui, prétend-il, n’est 
pas le cas ici. Comme l’a souligné HBC, il n’est pas 
impératif d’utiliser une formule précise pour l’indi-
quer « explicitement ». Le droit de HBC à l’excé-
dent doit être clair. À mon avis, il l’est. Comme la 
juge Gillese l’a souligné au par. 8 de ses motifs, et 
comme le démontre l’analyse qui précède, les docu-
ments en l’espèce limitaient les droits des employés 
aux prestations déterminées que leur accordait le 
régime.

[82]  Vu les dispositions des documents rela-
tifs au régime de retraite, on ne saurait dire que 
les employés mutés avaient un intérêt en equity sur 
l’excédent à la cessation du régime.

c)	 Devoir fiducial de traitement égalitaire

[83]  Aux dires du groupe de M. Burke, HBC 
s’était engagée à bonifier les prestations de retraite 
de temps à autre. Il prétend que l’intérêt dans l’ex-
cédent actuariel revendiqué par les employés mutés 
découle de la perte de cette possibilité d’amélio-
ration de leur régime à prestations déterminées, 

as expressly provided in the Plan”. The pension 
plan text and the trust agreement have to be read 
together, so if art. 2(d) and 11(ii) of the 1984 trust 
agreement were interpreted in the manner sug-
gested by Burke, there would be a conflict with art. 
12.025 of the pension plan text. However, even if 
one were to conclude that art. 2(d) and 11(ii) should 
be interpreted in a manner that creates such a con-
flict, which I do not, the conflict would be resolved 
in favour of art. 12.025, as the pension plan is the 
dominant document.

[80]  Thus, the pension plan documents in this case 
use language different than that found in Schmidt. 
The documents do not contain language that would 
give the employees an entitlement to the surplus.

[81]  Burke relies on Schmidt to argue that 
employee entitlement to surplus may only be 
restricted if the language of the documentation is 
“explicit”, which he argues is not the case here. 
As HBC has pointed out, “explicit” does not pre-
scribe a word formula. HBC’s entitlement to sur-
plus must be clear. In my opinion, it is. As Gillese 
J.A. noted at para. 8 of her reasons, and as the fore-
going analysis demonstrates, the documentation in 
this case limited the employees’ entitlement to their 
defined benefits provided for in the plan.

[82]  Based on the provisions of the pension plan 
documentation, it cannot be said that the trans-
ferred employees had an equitable interest in the 
surplus on termination.

(c)	 Fiduciary Duty of Even-Handedness

[83]  Burke says that HBC undertook to improve 
pension benefits from time to time. He argues that 
the transferred employees’ interest in the actuar-
ial surplus stems from the lost possibility of future 
improvements to their defined benefits as such 
improvements might be received by the employees 
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amélioration dont les autres employés de HBC sont 
susceptibles de bénéficier. Par conséquent, HBC 
aurait manqué à son devoir fiducial de traitement 
égalitaire en agissant différemment à l’égard des 
deux groupes d’employés. Je ne suis pas de cet avis. 
Pour les motifs que j’ai déjà exposés, ni les employés 
mutés ni ceux qui sont demeurés en poste chez HBC 
ne possèdent d’intérêt en equity dans l’excédent. 
Le fait que l’employeur soit libre de décider d’aug-
menter ou non les prestations de retraite au moyen 
notamment d’une réaffectation de l’excédent ne 
change rien à la nature de l’intérêt que détiennent les 
employés dans la caisse de retraite ni n’a pour effet 
d’étendre les obligations fiduciales de l’employeur à 
ses actes gratuits. L’intérêt en equity des employés 
ne vise que leurs prestations déterminées.

[84]  À l’audience, l’avocat du groupe de M. 
Burke a également fait valoir que le défaut de HBC 
de transférer une partie de l’excédent a privé les 
employés mutés de la protection contre les fluc-
tuations de solvabilité de leur caisse dont les autres 
employés bénéficient toujours et constitue un autre 
manquement de la part de HBC à son devoir fidu-
cial de traitement égalitaire (transcription, p. 23). 
Même si, dans la pratique, l’excédent actuariel peut 
servir à parer au risque d’insolvabilité, les employés 
n’ont pas le droit d’exiger qu’il soit utilisé pour leur 
assurer cette protection supplémentaire (Kerry, par. 
113). Sans un tel droit, il n’existe pas d’obligation 
fiduciale de traitement égalitaire. Comme il s’agit 
d’un régime à prestations déterminées, HBC assu-
mait le risque inhérent à l’obligation que l’actif soit 
suffisant pour couvrir le passif de la caisse, c’est-
à-dire les prestations déterminées. Le devoir de 
l’employeur consiste à faire en sorte que les fonds 
soient en tout temps suffisants pour assurer le verse-
ment des prestations déterminées qu’il a promises. 
Au contraire d’un régime de retraite à cotisations 
déterminées, dans le cadre duquel les employés 
assument le risque de fluctuations dans les mar-
chés financiers, en l’espèce, le risque d’un déficit 
actuariel pèse sur HBC, puisqu’elle est tenue, par 
les modalités de son régime de retraite, de verser 
des prestations déterminées à ses employés. Le droit 
des employés se rapporte à la capitalisation suffi-
sante de leurs prestations déterminées et non d’un 
excédent actuariel.

retained by HBC. Therefore, HBC breached its 
fiduciary duty of even-handedness by treating 
retained and transferred employees differently. I 
cannot agree. For the reasons I have given, employ-
ees, either retained or transferred, have no equita-
ble interest in the surplus. The fact that an employer 
may voluntarily choose to increase pension benefits 
out of surplus funds or otherwise, does not change 
the nature of the employees’ interest in the pension 
fund or extend fiduciary obligations to voluntary 
actions of the employer. The employees’ equitable 
interest is limited to their defined benefits.

[84]  At the oral hearing, counsel for Burke also 
argued that failing to transfer part of the surplus 
deprived the transferred employees of any protec-
tion against solvency swings that would be avail-
able to retained employees and that HBC was again 
in breach of its fiduciary duty of even-handedness 
(transcript, at p. 23). Although in practice actuarial 
surplus may provide a cushion against insolvency, 
employees have no right to compel surplus fund-
ing to provide this extra protection (Kerry, at para. 
113). In the absence of such a right, no fiduciary 
obligation of even-handedness applies. As the plan 
was a defined benefit plan, HBC assumed the risk 
of ensuring that sufficient assets existed to fund the 
liabilities (i.e. defined benefits) of the pension. The 
employer’s duty is to ensure that funds at all times 
meet the fixed benefits promised by the employer. 
Unlike defined contribution pension plans in which 
the employee bears the risk of fluctuations in cap-
ital markets, the risk of unfunded liabilities falls 
on HBC, as it is obligated under its defined benefit 
plan to provide the employees with their defined 
benefits. The right of the employees is that their 
defined benefits be adequately funded, not that an 
actuarial surplus be funded.
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[85]  Le devoir de traitement égalitaire doit repo-
ser sur le libellé des documents relatifs au régime 
de retraite; il n’existe pas dans l’absolu. Dans les 
situations mettant en cause au moins deux groupes 
de bénéficiaires, ce devoir exige que chaque groupe 
reçoive exactement les avantages conférés par les 
documents (Waters’, p. 966). En tant qu’administra-
trice du régime, HBC agissait à titre fiducial, ce qui 
lui imposait des obligations fiduciales. Toutefois, 
ses obligations fiduciales ne la contraignaient pas, 
en raison d’un quelconque devoir de traitement éga-
litaire, à reconnaître à un groupe d’employés des 
avantages que le régime ne leur confère pas. HBC 
était tenue de donner effet aux documents relatifs 
au régime de retraite et de veiller, en administrant 
le régime, à ce qu’aucun avantage ne soit attribué ni 
fardeau imposé qui ne soit pas prévu dans ces docu-
ments (Waters’, p. 966-967). Ni les employés mutés 
ni les autres n’avaient d’intérêt en equity dans l’ex-
cédent. Partant, aucun devoir de traitement égali-
taire ne s’applique à l’affectation de l’excédent.

d)	 Bonne administration de la caisse

[86]  Le groupe de M. Burke prétend que son 
intérêt en equity dans l’actif total de la caisse de 
retraite l’habilite à en exiger la bonne administra-
tion, ce qui nécessite, selon lui, le transfert d’une 
portion de l’excédent actuariel. Certes, le groupe 
de M. Burke a le droit d’exiger la bonne adminis-
tration de la caisse de retraite, mais ce droit ne tient 
pas au fait qu’il aurait un intérêt en equity dans l’ex-
cédent.

[87]  Le bénéficiaire d’une fiducie est en droit 
d’en exiger la bonne administration, et ce, même 
s’il ne possède pas d’intérêt en equity dans tous 
les éléments d’actif de la fiducie. En l’espèce, 
comme le groupe de M. Burke possède un intérêt 
en equity dans les prestations déterminées, il a le 
droit d’exiger la bonne administration de la fiducie 
et de s’assurer que l’employeur, le fiduciaire et l’ad-
ministrateur du plan s’acquittent des obligations 
juridiques prévues dans les documents relatifs au 
régime (voir Snell’s Equity, par. 27‑24; Waters’,  
p. 1203-1204).

[85]  The duty of even-handedness must be 
anchored in the terms of the pension plan docu-
mentation. It does not operate in a vacuum. The 
duty of even-handedness requires that where there 
are two or more classes of beneficiaries, each class 
receives exactly what the terms of the documenta-
tion confer (Waters’, at p. 966). In its role as pen-
sion plan administrator, HBC was a fiduciary and 
had fiduciary obligations. However, just because 
HBC has fiduciary duties as plan administrator 
does not obligate it under any purported duty of 
even-handedness to confer benefits upon one class 
of employees to which they have no right under the 
plan. It was the obligation of HBC to carry out the 
terms of the pension plan documents and to ensure 
that in the administration of the plan they do not 
give an advantage or impose a burden when that 
advantage or burden is not found in the terms of the 
plan documents (Waters’, at pp. 966-67). Neither 
the retained nor the transferred employees had an 
equitable interest in the plan surplus. Accordingly, 
there is no duty of even-handedness applicable to 
the surplus.

(d)	 Due Administration of the Fund

[86]  Burke argues that it is their equitable interest 
in the total assets of the pension fund that allows 
them to compel due administration of the pension 
fund which they say would require transfer of a 
portion of the actuarial surplus. I agree that Burke 
has a right to compel the due administration of the 
pension trust fund, but not because they have an 
equitable interest in the surplus.

[87]  A beneficiary of a trust has the right to 
compel its due administration even if he does not 
have an equitable interest in all the assets of the 
trust. In this case, because Burke has an equitable 
interest in their defined benefits, they have the right 
to compel the due administration of the trust and to 
ensure that the employer, trustee and plan adminis-
trator are complying with their legal obligations in 
the pension plan documents (see Snell’s Equity, at 
para. 27‑24; Waters’, at pp. 1203-4).
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[88]  C’est donc dire que l’employeur ne peut pas 
user de l’excédent actuariel à son gré. Ses obliga-
tions sont régies par les dispositions du régime de 
retraite. Par conséquent, il ne peut utiliser cet excé-
dent que pour des fins compatibles avec celles pré-
vues dans les documents relatifs au régime.

[89]  Il incombe au fiduciaire de veiller à ce que les 
fonds détenus en fiducie soient distribués confor-
mément aux conditions de la fiducie. En l’espèce, 
cette obligation du fiduciaire était prévue expres-
sément en ces termes dans la convention de fiducie 
originale :

	 [TRADUCTION] Le Comité de retraite peut ordon-
ner par écrit au fiduciaire de verser un montant déter-
miné, par prélèvement sur la caisse, à un assureur et aux 
personnes, bénéficiaires et représentants successoraux 
désignés, aux fins et de la manière précisées dans ses 
instructions, à la condition qu’aucun versement ne soit 
effectué sans que le Comité de retraite ait au préala-
ble attesté par écrit au fiduciaire que ce versement est 
conforme aux dispositions du régime. [Je souligne.]

Le fiduciaire a pour rôle de veiller à ce que les 
fonds soient distribués conformément au régime 
et à ce que l’employeur n’utilise pas un excédent 
actuariel d’une façon ou à une fin irrégulière.

[90]  Certes, le dossier qui a été présenté à la Cour 
était avare de détails sur les communications entre 
HBC et les fiduciaires de la caisse de retraite, mais 
je vois mal en quoi les circonstances pourraient 
laisser croire que HBC aurait utilisé les fonds à des 
fins inappropriées en l’espèce.

[91]  HBC et CNO ont conclu une opération com-
merciale légitime. HBC et CNO ont négocié le prix 
d’achat des éléments d’actif, y compris le régime de 
retraite. HBC était disposée à transférer une portion 
de l’excédent si CNO acceptait de payer davantage 
pour acquérir un régime excédentaire, ce que cette 
dernière n’était pas disposée à faire. L’opération est 
en outre d’autant plus légitime que les deux sociétés 
se sont conformées aux prescriptions de la loi.

[92]  Lorsqu’elle a conclu le transfert, HBC pou-
vait se fonder sur les dispositions du régime. Aux 

[88]  Thus, the employer does not have free rein 
in its use of the actuarial surplus. The obligations 
of the employer are governed by the terms of the 
pension plan. Thus, an employer is only permitted 
to use actuarial surplus in a way that is consistent 
with the plan documentation.

[89]  It is the trustee’s obligation to ensure that 
funds held in trust are distributed in a manner 
that is consistent with the terms of the trust. In 
the present case, this obligation on the trustee was 
made express in the original trust agreement:

	 The Retirement Board may from time to time require 
the Trustee to make payments out of the Fund to an 
insurer and to such persons, beneficiaries, personal rep-
resentatives in such amounts, for such purposes and in 
such manner as the Retirement Board may from time to 
time in writing direct; provided that no payments shall 
be made out of the Fund until the Retirement Board 
shall have certified to the Trustee in writing that such 
payments are in accordance with the terms and condi-
tions of the Plan. [Emphasis added.]

The trustee’s role is to ensure that the funds are dis-
tributed in accordance with the plan and that any 
actuarial surplus is not abused by the employer and 
used for an improper purpose.

[90]  While the record before this Court is sparse 
on the details of the communications between HBC 
and the trustees of its pension fund, I find it diffi-
cult to see how the circumstances of this case could 
suggest an improper purpose on the part of HBC.

[91]  What occurred between HBC and NWC 
was a legitimate commercial transaction. HBC 
and NWC negotiated over the purchase price of 
the assets, including the pension plan. HBC was 
agreeable to transferring a portion of the surplus so 
long as NWC was willing to pay for the benefit of 
acquiring a plan in surplus. NWC was not willing 
to pay. Both companies complied with the legisla-
tive requirements, lending further support to the 
legitimacy of the transaction.

[92]  In executing the transfer, HBC was entitled 
to rely on the terms of the plan. Under the plan 
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termes des documents relatifs à ce dernier, les 
droits et les intérêts des employés se limitaient à 
leurs prestations déterminées. Ces documents habi-
litaient HBC à s’accorder des périodes d’exonéra-
tion de cotisations et à imputer les frais d’adminis-
tration à la caisse. De plus, selon les dispositions du 
régime, l’employé qui quittait HBC, de son gré ou 
par suite d’un congédiement, n’avait droit à aucune 
portion de l’excédent actuariel.

[93]  En l’espèce, HBC a honoré ses obligations 
juridiques envers ses employés, et notamment ses 
devoirs fiduciaux envers les employés mutés, en 
protégeant leurs prestations déterminées. Selon les 
documents relatifs au régime, HBC n’avait aucune 
obligation fiduciale de transférer quelque portion 
que ce soit de l’excédent actuariel.

VI.	 Conclusion

[94]  Je suis d’avis de rejeter le pourvoi en ce qui 
concerne la question des frais d’administration du 
régime. Le régime de retraite de HBC n’obligeait 
pas cette dernière à en assumer les frais d’adminis-
tration. HBC pouvait imputer les frais d’adminis-
tration du régime à la caisse de retraite. La question 
de savoir si HBC pouvait s’accorder des périodes 
d’exonération de cotisations n’était pas portée en 
appel. Toutefois, aux termes des documents rela-
tifs au régime, les cotisations de l’employeur étaient 
déterminées par un actuaire. Par conséquent, j’es-
time juste la conclusion du juge du procès que HBC 
était autorisée à s’accorder de telles périodes.

[95]  Je suis également d’avis de rejeter le pourvoi 
en ce qui concerne la question du transfert de l’ex-
cédent. La juge Gillese a conclu, à bon droit, que 
les employés mutés ne possédaient aucun intérêt en 
equity dans l’excédent de la caisse de retraite. Ils 
avaient seulement un intérêt dans leurs prestations 
déterminées. Comme ces dernières ont été proté-
gées dans le cadre du transfert, HBC n’a manqué à 
aucune obligation fiduciale lui incombant.

[96]  Je tiens à souligner que la présente décision 
découle du libellé et du contexte des documents 
relatifs au régime de retraite soumis à la Cour. 
L’analyse de ces documents mène à la conclusion 

documentation, the employees’ rights and interests 
were limited to their defined benefits. The plan 
documentation permitted HBC to take contribution 
holidays and charge administrative expenses to the 
plan. Moreover, if an individual employee had left 
HBC, either voluntarily or by reason of discharge, 
that individual employee would not be entitled to 
any portion of the actuarial surplus under the terms 
of the plan.

[93]  HBC’s legal obligations with respect to its 
employees, including the fiduciary duties that it 
owed to the transferred employees, were satisfied 
in this case by protecting their defined benefits. 
Based on the plan documentation, HBC did not 
have a fiduciary obligation to transfer a portion of 
the actuarial surplus.

VI.	 Conclusion

[94]  I would dismiss the appeal on the issue of 
plan administration expenses. The HBC pension 
plan did not impose an obligation on HBC to pay 
plan administration expenses. HBC was permitted 
to charge plan administration expenses to the pen-
sion fund. The issue of whether HBC was permit-
ted to take contribution holidays was not appealed. 
However, the language in the pension plan docu-
ments indicates that the employer’s contributions 
were determined by an actuary. Therefore, the trial 
judge was correct in concluding that HBC was per-
mitted to take contribution holidays.

[95]  I would also dismiss the appeal on the issue 
of the transfer of the surplus. Gillese J.A. correctly 
found that the transferred employees did not have 
an equitable interest in the surplus of the pension 
fund. Their only interest was in their defined ben-
efits. As the defined benefits were protected in the 
transfer, HBC did not breach any fiduciary obliga-
tion that it owed.

[96]  I should emphasize that this decision 
depends upon the text and context of the pension 
plan documentation that was before this Court. An 
analysis of that documentation leads to the finding 
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que les employés n’avaient droit à aucune part de 
l’excédent au moment de leur mutation à CNO. La 
présente décision ne prétend pas répondre à d’autres 
situations mettant en cause un excédent actuariel et 
le transfert d’un régime. Chaque situation appelle 
un examen au cas par cas. Tout particulièrement, 
il est préférable de laisser irrésolue la question du 
transfert de l’excédent d’un régime dont les docu-
ments accordent aux employés un droit à l’excédent 
à la cessation du régime pour la trancher lorsqu’elle 
sera éventuellement soulevée dans un autre pour-
voi.

[97]  Il n’était pas interjeté appel, devant la Cour, 
de la décision de la Cour d’appel quant aux dépens. 
La juge Gillese était d’avis qu’il convenait dans ce 
cas de prélever les dépens sur la caisse de retraite 
parce que le litige portait sur des questions intéres-
sant la bonne administration de la caisse de retraite 
détenue en fiducie et que leur règlement allait pro-
fiter à tous les bénéficiaires (Burke c. Hudson’s 
Bay Co., 2008 ONCA 690, 241 O.A.C. 245). Les 
parties font valoir qu’il conviendrait, en l’espèce, 
que la Cour accorde les dépens devant la Cour sur 
la base d’une indemnisation totale aux deux par-
ties et ordonne qu’ils soient prélevés sur la caisse 
de retraite. Pour reprendre la formule usuelle, par 
conséquent, j’accorde les dépens devant la Cour 
aux deux parties sur la base procureur-client, y 
compris les dépens relatifs à la demande d’autori-
sation d’appel, et ordonne qu’ils soient prélevés sur 
la caisse de retraite.

	 Pourvoi rejeté avec dépens.

	 Procureurs des appelants : Bellmore & Moore, 
Toronto.

	 Procureurs des intimés : Osler, Hoskin & 
Harcourt, Toronto.

that the employees are not entitled to any portion 
of the surplus on their transfer to NWC. This deci-
sion does not purport to deal with other situations 
involving actuarial surplus and plan transfer. Each 
situation must be evaluated on a case-by-case basis. 
Specifically, the resolution of the issue of surplus 
transfer when the pension plan documents indi-
cate that employees are entitled to surplus on plan 
termination is best left to another case where that 
issue arises.

[97]  The Court of Appeal’s ruling on costs was 
not challenged in this Court. Gillese J.A. found that 
for this case it was appropriate for costs to be paid 
out of the pension trust fund because this case dealt 
with issues surrounding the due administration of 
the pension trust fund and was for the benefit of all 
the beneficiaries (Burke v. Hudson’s Bay Co., 2008 
ONCA 690, 241 O.A.C. 245). The parties submit 
that this is an appropriate case for costs in this 
Court to be paid to both parties on a full-indemnity 
basis out of the trust fund. Therefore, in accordance 
with the terminology used in this Court, I order 
costs on a solicitor-and-client basis in this Court, 
including costs of the leave application, to be paid 
to both parties out of the trust fund.

	 Appeal dismissed with costs.

	 Solicitors for the appellants: Bellmore & Moore, 
Toronto.

	 Solicitors for the respondents: Osler, Hoskin & 
Harcourt, Toronto.
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referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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Court File No.     

ONTARIO
SUPERIOR COURT OF JUSTICE

B E T W E E N :

JOHN SCOTT and JAMES COMMON, on their own behalf and on behalf of all members of 
the formerly entitled Dumai Pension Plan, Registration Number 0358572, which is now part of 

the Hudson's Bay Company Pension Plan, Registration Number 0291419

Applicants

- and -

TELUS HEALTH (CANADA) LTD. and RBC INVESTOR SERVICES TRUST

Respondents

APPLICATION UNDER Rule 14.05 (3)(a),(b),(d), and (h) of the Rules of Civil Procedure

Proceeding under the Class Proceedings Act, 1992

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants.  The claim made 
by the applicants appear on the following page.

THIS APPLICATION will come on for a hearing: 

In person

By telephone conference

By video conference

at the following location: 330 University Avenue, Toronto, Ontario, on a day to be set by the 
Registrar.
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  IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the application, you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of 
Civil Procedure, serve it on the applicants' lawyer or, where the applicants do not have a lawyer, 
serve it on the applicants, and file it, with proof of service, in this court office, and you or your 
lawyer must appear at the hearing. 

  
  IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE 
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve 
a copy of the evidence on the applicants' lawyer or, where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in the court office where the application 
is to be heard as soon as possible, but at least four days before the hearing. 

  IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO 
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

Date: June 6, 2025 Issued by:  

  Local Registrar 

 Address of 
court office: 

330 University Avenue 
Toronto, ON  M5G 1E6 

 
TO:  TELUS HEALTH (CANADA) LTD. 
  295 Don Mills Road, Suite 100 
  Toronto, ON, M3C 1W3  

  Tejash Modi  
  Tel: 416 383-6471 
  Email: tejash.modi@telushealth.com 
 
  John Hnatiw 
  Tel: 416 355-5207 
  Email: john.hnatiw@telushealth.com 
 
  Administrator of the Hudson's Bay Company Pension Plan 
 
AND TO: MINTZ LLP 
  200 Bay St., South Tower, Suite 2800 
  Toronto, ON M5J 2J3 
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Mitch Frazer 
  Tel: 647 499-2570 / Email: mfrazer@mintz.com 
 
  Emily Y. Fan  
  Tel: 647 499-0614 / Email: efan@mintz.com 
 
  Patrick Denroche 
  Tel: 647 499-0544 / Email: pdenroche@mintz.com  

 
Lawyers for TELUS Health (Canada) Ltd. in its capacity as Administrator of the 
Hudson's Bay Company Pension Plan 

 
 
AND TO: RBC INVESTOR SERVICES TRUST 
  155 Wellington Street West, 7th Floor 
  Toronto, ON, M5V 3L3 

 
AND TO:  FINANCIAL SERVICES REGULATORY AUTHORITY OF ONTARIO  
  (FSRA) 
  25 Sheppard Avenue West, Suite 100 
  Toronto, ON M2N 6S6 
 
  Jordan Solway 
  Email: jordan.solway@fsrao.ca 
  Executive Vice President Legal & Enforcement and General Counsel 
 
  Elissa Sinha 
  Email: elissa.sinha@fsrao.ca 
  Director, Litigation and Enforcement  
 
  Michael Scott 
  Email: michael.scott@fsrao.ca 
  Senior Counsel 
 
 
AND TO:  PALIARE ROLAND ROSENBERG ROTHSTEIN LLP 
  155 Wellington St West, 35th Floor 
  Toronto, ON M5V 3H1 
 

Ken Rosenberg  
Tel: 416 646-4304 / Email: ken.rosenberg@paliareroland.com 
 
Max Starnino 
Tel: 416 646-7431 / Email: max.starnino@paliareroland.com 
 
Emily Lawrence 
Tel: 416 646-7475 / Email: emily.lawrence@paliareroland.com 
 
Evan Snyder 
Tel: 416 646-6320 / Email: evan.snyder@paliareroland.com 
 
Lawyers for FSRA 
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APPLICATION 

 

1. The Applicants make application for: 

(a) AN ORDER for damages in the amount of the surplus assets in the Hudson's Bay 

Company Pension Plan, Registration Number 0291419 (the "HBC Plan") as of the 

wind up date, that are attributable to the trust fund (the "Dumai Trust Fund") 

established in respect of the formerly entitled Dumai Pension Plan, Registration 

Number 0358572 (the "Dumai Plan"), which is now part of the HBC Plan, in 

accordance with the Orders of the Ontario Superior Court of Justice in Sutherland 

v. Hudson's Bay Company, [2007] OJ No 2979 (ONSC) (hereinafter, "Sutherland 

(2007)") as affirmed by the Ontario Court of Appeal in Sutherland v. Hudson's Bay 

Company, 2011 ONCA 606 (hereinafter, "Sutherland (2011)"). 

(b) AN ORDER that the surplus assets in the HBC Plan as of the wind up date that are 

attributable and traceable to the Dumai Plan are impressed with a resulting trust or 

alternatively, another form of trust, and ordering the Respondents, TELUS Health 

(Canada) Ltd. ("Telus") and the RBC Investor Services Trust ("RBC Trust"), to 

return the trust property still in their possession or control to the retirees and 

beneficiaries of the Dumai Plan; 

(c) AN ORDER directing the Respondents, Telus and RBC Trust, to distribute the 

surplus assets in the HBC Plan as of the wind up date that are attributable to and 

traceable to the Dumai Trust Fund, to the retirees and beneficiaries of the Dumai 

Trust Fund in accordance with the Orders of the Ontario Superior Court of Justice 
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in Sutherland (2007) and Sutherland (2011) in the amounts in accordance with their 

entitlements.  

(d) AN ORDER certifying this action as a class proceeding pursuant to the Class 

Proceedings Act, 1992, S.O. 1992, c. 6. ("CPA") and appointing the Applicants as 

representative plaintiffs for the Class as defined herein.  

(e) AN ORDER directing the Respondents to perform an accounting of the assets in 

the trust fund of the HBC Plan to inter alia trace and quantify the amount of the 

surplus assets attributable to the Dumai Plan, which is now part of the HBC Plan, 

and to determine the amount of surplus payments payable to each of the Class 

members as of the wind up of the HBC Plan. 

(f) AN ORDER rectifying or, in the alternative, directing Telus in its capacity as the 

administrator of the HBC Plan, to amend section 16.05 of the HBC Plan text 

effective as of January 1, 2018, with the heading "Wind-Up Surplus" or any other 

applicable section or amendment of the HBC Plan, to reflect that the surplus assets 

attributable to the Dumai Plan are to be distributed to the members and beneficiaries 

of the Dumai Trust Fund in compliance with the Orders in Sutherland (2007) and 

Sutherland (2011). 

(g) AN ORDER that the costs of the Applicants be paid on a pre-emptive basis from 

the fund of the HBC Plan on a full indemnity basis.  

(h) AN ORDER in the alternative for costs: 

(i) pursuant to the CPA, including the costs of notices and administering the 

plan of distribution of the recovery of this application, plus applicable taxes;  
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(ii) paid from the surplus attributable and traceable to the Dumai Trust Fund in 

the HBC Plan on a full indemnity basis; or 

(iii) paid by the Respondents on a full indemnity basis; 

(i) Pre-judgment and post-judgment interest pursuant to the Courts of Justice Act, 

R.S.O. 1995, c. C.43, as amended; and 

(j) Such further and other relief as may be required by the CPA, or as this Honourable 

Court may deem just. 

THE GROUNDS FOR THE APPLICATION ARE: 

The Applicants 

2. John Scott is a retired employee of the Hudson's Bay Company ("HBC") who retired on 

April 30, 2004.  He is a former employee of Simpsons Ltd. and became an employee of HBC after 

HBC acquired Simpsons in 1979. He was a member of the Simpsons Pension Plan and is entitled 

to and receiving monthly defined benefit pension benefits from the Dumai Plan section (the former 

Simpsons Pension Plan) of the HBC Plan.  

3. John Scott was the Representative Plaintiff in the previously certified class action in 

Sutherland (2007), which was certified by Court Order dated April 28, 2005.1 The co- 

Representative Plaintiff in that certified class action, Ronald Sutherland, is now deceased.   

 
1 Sutherland et al v Hudson's Bay Company Limited et al (28 April 2025), Toronto Court File No. 02-CV-233990CP 
(ONSC). 
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4. The Applicant James Common is a retired employee of HBC who retired on March 29, 

2018. He is a former employee of Simpsons Ltd. and became an employee of HBC after HBC 

acquired Simpsons in 1979. He was a member of the Simpsons Pension Plan and is entitled to and 

receiving monthly defined benefit pension benefits from the Dumai Plan section (the former 

Simpsons Pension Plan) of the HBC Plan.  

The Plaintiff Class 

5. The Class that the Representative Plaintiffs in this action seek to represent comprises all 

members of the formerly entitled  Dumai Plan (i.e., the former Simpsons Pension Plan) who the 

Court has ordered in Sutherland (2007) and Sutherland (2011) are entitled to receive the surplus 

assets attributable to the trust fund in respect of the Dumai Plan (which is now part of the HBC 

Plan), as of the wind up of the plan (the "Class Members").  

The Respondents 

6. Telus is a corporation incorporated pursuant to the laws of Ontario, with its head office in 

Toronto, Canada.2  On April 3, 2025, the Financial Services Regulatory Authority of Ontario 

("FSRA") appointed Telus as the replacement pension plan administrator over the HBC Plan, 

pursuant to subsection 8(1.1) of the Pension Benefits Act, R.S.O. 1990, c. P.8 ("PBA").3  

 
2 In September 2022, Telus acquired Life Works, formerly Morneau Shepell, an actuarial consulting firm. Lifeworks 
was then integrated into Telus Health. 

3 Subsection 8(1.1) of the PBA states:  
 Appointment, etc., by Chief Executive Officer 

(1.1) The Chief Executive Officer may, in prescribed circumstances, appoint an administrator for a 
pension plan and may terminate the appointment if the Chief Executive Officer considers the 
termination reasonable in the circumstances.  
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7. Telus is the pension plan administrator under the PBA of the HBC Plan.4  

8. The respondent, RBC Trust is a company pursuant to the laws of Canada with its head 

office in Toronto, Ontario. RBC Trust is the current custodial trustee and holder of the assets of 

the HBC Plan, including the trust funds attributable and traceable to the Dumai Plan. 

The Applicants' Claims follow the Orders made in Sutherland (2007) and Sutherland (2011) 

9. This Application follows from Sutherland (2007), as affirmed by the Ontario Court of 

Appeal in Sutherland (2011).  

Summary of Sutherland (2007) and Sutherland (2011) 

10. In Sutherland (2007), the certified plaintiff Class was comprised of the former employees 

of Simpsons Ltd. who were members of the Simpsons Pension Plan. The Simpsons Plan was 

commenced by Simpsons in 1971 as a defined benefit pension plan. In 1976, Simpsons amended 

the Simpsons Plan to require the employee members to regularly contribute a portion of their pay 

to the fund of the Simpsons Plan, making it a contributory defined benefit pension plan.  

11. The Simpsons Plan developed surplus assets, which were directly contributed to by the 

Simpsons employees' regular contributions to the plan. 

12. HBC acquired Simpsons Ltd. in 1979. As part of the acquisition, it took over as the 

administrator of the Simpsons Pension Plan.  

 
4 HBC is not the administrator of the HBC Plan. 
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13. After HBC acquired Simpsons, the Simpsons employees became employees of HBC, and 

they continued to pay into and accrue defined benefit pensions in the Simpsons Pension Plan.  

14. HBC amended the Simpsons Plan as of January 1, 1988 to limit membership to the 

employees who were members of the Simpsons Plan as of January 1, 1988. Employees who were 

members of the Simpsons Plan as of that date continued to accrue pension benefits on a defined 

benefit basis in accordance with the terms of the Simpsons Plan.  

15. In Sutherland (2007), the Class Plaintiffs (John Scott and Ron Sutherland) commenced a 

class action against HBC complaining that as of January 1, 1994, HBC amended the Simpsons 

Plan to introduce Zellers5 employees along with a new defined contribution component for the 

Zellers employees, and that HBC was using the surplus from the Simpsons Plan to pay for its 

contributions to the Zellers employees' defined contribution accounts. As of the same date, January 

1, 1994, HBC also amended the Simpsons Plan to change its name to the "Dumai Pension Plan".  

16. The Class Plaintiffs in Sutherland (2007) also complained that as of January 1, 1998, HBC 

amended the Dumai Plan to introduce Kmart6 employees along with a new defined contribution 

component for the Kmart employees, and that HBC was using the surplus from the Simpsons Plan 

to pay for its contributions to the Kmart employees' defined contribution accounts. 

17. The trial judge performed a comprehensive analysis of surplus ownership in the Dumai 

Plan, and ordered that: 

 
5 Zellers was owned by HBC at the time. 
6 Kmart was owned by HBC at the time. 
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(a) The assets of the trust fund established in respect of the Dumai Plan (i.e., the 

formerly entitled the Simpsons Plan) are impressed with a trust in favour of the 

members of the Dumai Plan from time to time including, at the present time, the 

members of both the defined benefit section (i.e., the formerly Simpsons Plan 

members who were accruing benefits on a defined benefit basis) and the defined 

contribution section (the Zellers and Kmart employees who HBC introduced into 

the Dumai Plan); 

(b) There is no separate or distinct trust fund whose beneficiaries are limited to the 

members of the defined contribution section of the Dumai Plan; 

(c) HBC is not a beneficiary of the Dumai Trust Fund; and, 

(d) On the termination (i.e., wind up) of the Dumai Plan, the members are entitled to 

the surplus assets remaining in the Dumai Trust Fund (after provision for any 

liabilities of the Dumai Plan). 

18. The provisions of the Sutherland (2007) Judgment ordering that HBC is not a beneficiary 

of the Dumai Trust Fund follows: 

1. THIS COURT ORDERS AND ADJUDGES, with respect to common 
issue number 1, that:  

(a) the assets of the trust fund established in respect of the Plan are 
impressed with a trust in favour of the members of the Plan from time to 
time including, at the present time, the members of both the defined benefit 
section and the defined contribution section of the Plan;  

(b) there is no separate or distinct trust fund whose beneficiaries are 
limited to the members of the defined contribution section of the Plan; and  

(c) HBC is not a beneficiary of the trust fund of the Plan.  
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19. The provisions of the Reasons for Judgment in Sutherland (2007) ruling that the 

beneficiaries of the Dumai Trust Fund (i.e. the plan members) are entitled to the surplus remaining 

in the Trust Fund follows: 

[142] Accordingly, I conclude that there is a conflict between the 
provisions of the Trust Agreement and the Plan respecting the entitlement 
of HBC to any surplus assets in the Trust Fund upon the winding-up or 
other termination of the Plan. In these circumstances, equitable principles 
require that the provisions of the Trust Agreement must prevail. I 
therefore find that on termination of the Plan, the Members are entitled 
to any surplus assets remaining in the Trust Fund after provision for 
any liabilities of the Plan.  

[143] HBC argues that it is also a beneficiary of the Trust. However, it is 
clear from Air Products at pages 654-684 that HBC's ability to take 
contribution holidays while the Plan is on going does not constitute an 
interest in the surplus. Given the finding that it does not have any 
entitlement to surplus on termination of the Plan, HBC has no equitable 
interest in the Trust Fund. On this basis, HBC is not a beneficiary of the 
Trust Fund. [emphasis added] 

20. The Class Plaintiffs appealed the Order in Sutherland (2007) that held that HBC could 

utilize the surplus in the Dumai Plan to pay for its contributions for the Zellers and Kmart members 

of the Dumai Plan. That appeal was settled and did not proceed to a hearing. The settlement was 

approved by the Court in Sutherland v Hudson's Bay Co., [2009] O.J. No. 3472.  

21. HBC cross-appealed the Orders in Sutherland (2007) that ruled that HBC was not a 

beneficiary of the Dumai Trust Fund, and that on the wind up of the Dumai Plan, the Dumai Plan 

members are entitled to receive all the surplus. The cross-appeal proceeded to a hearing before the 

Ontario Court of Appeal, which dismissed HBC's cross appeal.  

22. The Ontario Court of Appeal performed another comprehensive analysis of the surplus 

ownership in the Dumai Plan, upheld the trial judge, and dismissed HBC's cross-appeal:  
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[97] The trial judge correctly recognized that in the absence of specific 
language to the contrary, trust law principles are to prevail in the face of 
conflicting contractual provisions. He correctly concluded that the Plan 
assets are impressed with a trust in favour of the Plan members and that 
it is the Plan members who are entitled to any surplus assets in the trust 
fund on Plan administration and wind up. [emphasis added] 

23. HBC sought leave to appeal to the Supreme Court of Canada. Leave was denied.7  

24. Therefore, the issue of who owns the surplus assets remaining in the Dumai Plan on its 

wind up has already been decided by the Ontario Superior Court and affirmed by the Ontario Court 

of Appeal in favour of the Class Members. This issue is res judicata.  

The Merger of the Dumai Plan with other HBC pension plans by HBC 

25. At the time Sutherland (2007) was commenced in 2005, and the time of the rendering of 

the Court Orders and Judgment, the Court acknowledged that HBC had already passed board 

resolutions to merge together the Dumai Plan, the HBC Executive Plan, the HBC Company Plan, 

and the Zellers Plan (collectively, the "Pre-Merger Plans") and operate them as one pension plan 

with different sections for the Dumai, Zellers, HBC Executive and HBC Plan members and under 

one name: the HBC Plan. The Court in Sutherland (2007) also acknowledged that the merger was 

only awaiting regulatory approval by the pension regulator (the Financial Services Commission of 

Ontario; "FSCO", now FSRA), which was eventually provided.  

26. The merger by HBC of the Pre-Merger Plans does not affect or alter the entitlement of the 

Class Members to the ownership of the surplus assets in respect of the Dumai Trust Fund as 

determined by the Orders and Decisions in Sutherland 2007 and Sutherland (2011).  

 
7 Garossino, Edward E. Shier and Gale Ritchie, 2012 CanLII 26660 (SCC). 
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27. The current HBC Plan operates as the culmination of the merger by HBC of the Pre-Merger 

Plans and the specific terms of each of the Pre-Merger Plans operate in separate sections of the 

HBC Plan: 

(a) the Dumai Plan (formerly, the Simpsons Plan) - a defined benefit (for the Simpsons 

retirees) and defined contribution plan (for the Zellers and Kmart members added 

to the plan in 1994 and 1998, respectively); 

(b) the Hudson's Bay Company Pension Plan - a defined contribution plan (with some 

historical defined benefit members); 

(c) the Hudson's Bay Executive Plan - a defined contribution plan (with some historical 

defined benefit members); and  

(d) the Zellers Inc. Pension Plan - a defined contribution plan (with some historical 

defined benefit members). 

28. The FSRA website reports that the HBC Plan has 4,976 active members. There are 

approximately 17,000 active and inactive members with defined contribution entitlements. Most 

of the active members in the HBC Plan are earning entitlements under the defined contribution 

sections. 

29. The total assets of the HBC Plan as of January 1, 2024 are approximately $460.07 M. 

30. The Applicant James Common's 2023 annual pension statement reports that as at January 

1, 2024, there is approximately $167.03M in surplus assets (calculated on an actuarial going 

concern basis) in the HBC trust fund of the HBC Plan. 
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31. In the January 1, 2018 restatement of the HBC Plan text, HBC included Article 16.05 

entitled "Wind Up Surplus" which says broadly that any surplus remaining in the HBC Plan after 

the wind up reverts to HBC.  However, such a provision as it could pertain to the Dumai Trust 

Fund, is contrary to the Orders of this Honourable Court and the Ontario Court of Appeal in 

Sutherland (2007) and Sutherland (2011). The Applicants state that Article 16.05 or any such other 

provision cannot contravene the previous Orders of the courts, and would constitute a collateral 

attack on those court Orders. Accordingly, the Applicants state that the provision, and any other 

similar HBC Plan text or amendment provision, must be rectified or amended by the pension plan 

administrator. 

HBC is not the Administrator of the HBC Plan  Telus is the Administrator. The wind up is 

inevitable. 

32. On March 7, 2025, HBC obtained protection from its creditors under the Companies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). While under CCAA protection, 

HBC is not restructuring. It is liquidating all of its assets, has closed its stores and has terminated 

all its employees, other than those employees retained to wind down the business. All HBC stores 

are in the process of being closed by June 30, 2025. HBC has terminated, or in the process of 

terminating employee and retiree benefits. HBC is not paying severance pay and other amounts 

that it owes to the terminated employees and retirees, causing many hardships.  

33. As noted, on April 3, 2025, FSRA appointed a replacement administrator (Telus) under the 

PBA over the HBC Plan. 

34. In the circumstances, the wind up of the HBC Plan is inevitable. 

35. The wind up process by Telus of the HBC Plan will generally entail:  
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(a) arranging for the purchase of annuities for the members who are entitled to receive 

pension benefits on a defined benefit basis to continue payment of those benefits; 

(b) the transfer of the accounts of the members who accrue defined contribution 

balances to  locked-in retirement accounts (LIRA), or used by members to purchase 

a deferred annuity, and  

(c) the distribution of all the surplus assets.   

36. The Applicants and the class members plead and rely upon the provisions of the Trustee 

Act, R.S.O. 1990, c. T-23, the Pension Benefits Act, R.S.O. 1990, c. P.8 and the Class Proceedings 

Act, 1992. 

37. The Applicants request that this application be heard in the City of Toronto. 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING 

OF THE APPLICATION: 

38. Affidavit of John Scott, to be sworn; 

39. Affidavit of James Common, to be sworn;  

40. Sutherland v Hudson's Bay Company, [2007] OJ No 2979 (ONSC); 

41. Sutherland v Hudson's Bay Company, 2011 ONCA 606; 

42. Sutherland et al v Hudson's Bay Company Limited et al (28 April 2025), Toronto Court 

File No. 02-CV-233990CP (ONSC); 

43. Annual Dumai Plan Pension Statement (2023 and 2022) of James Common; 
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44. FSRA Letter Appointing Telus as Administrator, dated April 3, 2025; 

45. Sutherland v Hudson's Bay Company, [2009] OJ No 3472 (ONSC);  

46. FSRA Page Summary for the HBC Pension Plan; and 

47. Such further and other evidence as counsel may advise and this Honourable Court may 

permit.  

 

June 6, 2025 KOSKIE MINSKY LLP 
20 Queen Street West, Suite 900, Box 52 
Toronto, ON  M5H 3R3 
 
Andrew J. Hatnay (LSO#: 31885W) 
(T) 416-595-2083 / (E)  ahatnay@kmlaw.ca 

James Harnum (LSO# 60459F) 
(T) 416-542-6285 / (E) jharnum@kmlaw.ca 
 
Robert Drake (LSO# 57083G) 
(T) 416-595-2095 / (E) rdrake@kmlaw.ca 
 
Abir Shamim (LSO# 88251V) 
(T)  416-354-7758 / (E)  ashamim@kmlaw.ca 
 

Lawyers for Applicants 
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EXHIBIT “F” 
referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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EXHIBIT “F” 
PROPOSED REPRESENTATIVE COUNSEL’S PRIOR EXPERIENCE 

Ursel Phillips Fellows Hopkinson LLP 
Ursel Phillips Fellows Hopkinson LLP has significant experience representing pension plan 

members in insolvency proceedings, having acted as court-appointed representative counsel in 

the following matters: 

1. 1000156489 Ontario Inc. (f/k/a DCL Corporation) (2025-26) - Pension Representative

Counsel representing the interests of all members of the hourly and salaried pension plans

(including unionised members) with respect to the question of entitlement to and

distribution of surplus funds in each of the pension plans.

a. Working with a representative of Teamsters Chemical, Energy and Allied Workers

(Local Union No. 1979) in respect of the Hourly DB Plan, and a committee of up to

three members of the Salaried DB Plan in respect of the Salaried DB Plan

b. Negotiating terms of a pension surplus sharing agreement which was approved by

the Court on August 25, 2025, and in respect of which the Financial Services

Regulatory Authority of Ontario issued Consent Orders on January 9, 2026;

c. Communicating and advising plan members with respect to the CCAA

proceedings, maintenance of a dedicated webpage and fully monitored email and

1-800 telephone line

2. Essar Steel Algoma (2015-2018) – Pension Representative Counsel on behalf of approx.

6,000 retired members of the hourly and salaried pension plans. Scope of representation

included:

a. Representing retirees’ interests in the CCAA Proceedings;

b. Working with a retiree representative committee for the purposes of the mandate;

c. Representing retirees’ interests in related oppression remedy litigation filed by the

Monitor;

d. Negotiating with stakeholders with respect to pension plan funding, including

negotiation and participation in discussions with the Ontario Government and the
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Financial Services Regulatory Authority regarding a special regulation for pension 

funding under the Pension Benefits Act; and 

e. Communicating and advising retirees with respect to the CCAA proceedings and

pension and benefits matters, including several in-person presentations and

webinars, as well as maintenance of a dedicated webpage and a fully monitored

1-800 telephone line.

3. Air Canada (2003-2004) - Pension Representative Counsel on behalf of retirees in union

pension plans. Scope of representation included:

a. Representing union retirees’ interests in the CCAA Proceedings through

membership on and work with the multi-party union/retiree Pension Benefits

Group, and with the Union Retiree Representative Committee;

b. Negotiating with stakeholders with respect to pension plan funding, including

negotiation and participation in discussions with the Federal Government and the

Federal Regulator Office of the Superintendent of Financial Institutions regarding

a special regulation for pension funding under the Pension Benefits Standards Act.

This work included membership in and work with the Technical Working Group

established to develop and implement a representative consent mechanism

satisfactory to OSFI and the Government regarding an employer specific

regulation; and

c. Communicating and advising retirees with respect to the CCAA proceedings and

pension and benefits matters, including regular information bulletins and

maintenance of a dedicated webpage.

In addition, Ursel Phillips Fellows Hopkinson LLP have significant experience representing large 

and diverse groups of employees in significant retail insolvencies, including the current 

proceeding which gives Ursel Phillips Fellows Hopkinson LLP familiarity with the issues: 

1. Hudson’s Bay Company (2025-present) – Employee Representative Counsel acting on

behalf of approx. non-unionized 9,000 employees across Canada.  Scope of

representation includes:

a. Representing employees’ interests in the CCAA Proceedings;
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b. Representing employees in respect of applications under the Wage Earner

Protection Program (WEPP), including review of WEPP payment calculation

methodology, coordination with the Monitor and Service Canada, assisting

employees in filing WEPP Applications and providing advice in reviewing denied

WEPP applications

c. Negotiating terms of a Court-approved Hardship Programs;

d. Representing former executives in respect of Supplemental Executive Retirement

Program entitlements, including addressing legal disputes related to the

entitlement to and distribution of funds held in Trust;

e. Communicating and advising employees with respect to the CCAA proceedings

generally, their employment obligations during the liquidation, their entitlements

and obligations under  applicable provincial law; and

f. Communicating and advising employees with respect to the CCAA proceedings,

maintenance of a dedicated webpage and fully monitored email and 1-800

telephone line.

2. Nordstrom Canada (2023-2024) – Employee Representative Counsel on behalf of

approx. 2,700 employees from three provinces.  Scope of representation included:

g. Representing employees’ interests in the CCAA Proceedings;

h. Negotiating terms of a Court-approved Employee Trust to provide for payment of

statutory minimum termination entitlements for all employees, and addressing

disputes related to payments from the Employee Trust;

i. Negotiating a formula for payment of additional contractual termination

entitlements for certain employees, which were then filed through a negative notice

process in the Court-approved claims process;

j. Filing and resolving additional claims under the Court-approved claims process;

k. Communicating and advising employees with respect to the CCAA proceedings

generally, their employment obligations during the liquidation, their entitlements
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under the Employee Trust, their entitlements and obligations under  applicable 

provincial law, and with respect to the claims process; and 

l. Communicating and advising employees with respect to the CCAA proceedings,

maintenance of a dedicated webpage and fully monitored email and 1-800

telephone line.

3. Sears Canada (2017-2022) - Employee Representative Counsel on behalf of approx.

18,000 employees from nine provinces.  Scope of representation included:

a. Representing employees’ interests in the CCAA Proceedings;

b. Working with an employee representative committee for the purposes of the

mandate;

c. Representing employees’ interests in related litigation filed by the Monitor, the

Court-appointed Litigation Trustee and the pension plan administrator, including

participating in the Litigation Creditor Committee;

d. Negotiating terms of a Court-approved Employee Hardship Fund, and assisting

and advising employees with respect to applications for payments from that fund;

e. Negotiating with the Monitor and the Applicants to establish an Employee and

Retiree Claims Procedure, including negotiation of a Termination Claims

Methodology and a Common Law Severance Formula for that procedure, and filing

and resolving additional employee claims under that procedure;

f. Cooperating with the Monitor, the Applicants and representatives of Service

Canada with respect to the Receivership and applications to the Wage Earner

Protection Program;

g. Communicating and advising employees with respect to the CCAA proceedings

generally, their employment obligations during the liquidation, their entitlements

under the Employee Hardship Fund, their entitlements and obligations under

applicable provincial law, their claims under the Wage Earner Protection Program,

and with respect to the CCAA claims process, including webinar presentations for

employees at various stages of the procedure; and
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h. Communicating and advising employees with respect to the CCAA proceedings,

including webinars, as well as maintenance of a dedicated webpage and fully

monitored email and 1-800 telephone line.
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referred to in the Affidavit of 
THOMAS OBERSTEINER 

Sworn June 18, 2026 

_________________________________ 
Commissioner for Taking Affidavits 

Brittney Ketwaroo 
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EXHIBIT “G” 
PROPOSED REPRESENTATIVE COUNSEL’S PRIOR EXPERIENCE 

KOSKIE MINSKY   

1. The Applicants believe that Koskie Minsky LLP (“Koskie Minsky”) is an appropriate 

representative counsel for persons with entitlements under either or both of the defined benefit 

provision and defined contribution provision under the Pension Plan which were specifically 

accrued under the Dumai Plan prior to January 1, 2002. 

2. Koskie Minsky has extensive experience with pension plan issues in both insolvency and 

non-insolvency proceedings, involving plans that are underfunded as well as plans with surplus 

assets. 

3. Koskie Minsky has been appointed by the Courts as representative counsel for employees 

and retirees in proceedings including, among others, Sears Canada, Stelco (involving several 

plans, both in deficit and with surplus), Nortel Networks, Hollinger Canadian Publishing Holdings, 

Bloom Lake/Wabush Mines (Quebec), Eaton’s, and Confederation Life. 

4. Koskie Minsky has also represented employees, retirees, unions, and pension plan 

administrators in the insolvency proceedings of Accuride, Yellow Pages (CBCA reorganization), 

Indalex, Fraser Papers, Smurfit-Stone, General Chemical, Vicwest, Catalyst Paper (B.C.), Ivaco, 

Grant Forest, Slater Steel, and Algoma Steel. 

5. Koskie Minsky also has substantial experience in non-insolvency cases involving pension 

plan surplus, including the following: 

a) Kidd v. Canada Life, 2012 ONSC 740; 

b) Nolan v. Kerry (Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678; 

c) Montreal Trust Company of Canada v. Ontario (Superintendent of Financial 

Services), 2009 ONFST 1; 

d) National Trust Company v. Smallhorn, 2007 CanLII 41893 (ON SC); 

e) Sutherland v. Hudson’s Bay Company, 2007 CanLII 30293 (ON SC), aff’d 2011 

ONCA 606; 
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f) Vivendi Universal Canada Inc. v. Jellinek, 2006 CanLII 31913 (ON SC); 

g) Montreal Trust Company of Canada v. Armstrong, 2006 CanLII 33473 (ON SC); 

h) Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), 2004 SCC 

54, [2004] 3 S.C.R. 152; 

i) Markle v. Toronto (City of), 2003 CanLII 18252 (ON CA); 

j) Aegon Canada Inc. v. ING Canada Inc., 2003 CanLII 22441 (ON CA); 

k) Bathgate v. National Hockey League Pension Society, 1994 CanLII 1427 (ON CA); 

l) Anova Inc. Employee Retirement Pension Plan (Administrator of) v. Manufacturers 

Life Insurance Co., 1994 CanLII 7519 (ON SC); and 

m) Re Collins et al. and Pension Commission of Ontario et al.; Re Batchelor et al. and 

Pension Commission of Ontario et al., 1986 CanLII 2568 (ON SC). 
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Court File No.  CV-25-00738613-00CL 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 

1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. 
UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 

SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO INC. 

Applicants 

AFFIDAVIT OF THOMAS OBERSTEINER 
(Sworn June 18, 2026) 

I, Thomas Obersteiner, of the City of New York, in the State of New York, MAKE OATH 

AND SAY: 

1. I am an independent consultant performing services similar to those of a general counsel

of 1242939 B.C. Unlimited Liability Company (f/k/a Hudson’s Bay Company ULC Compagnie de

la Baie d’Hudson SRI) (the “Company”), and certain other Applicants.1

2. I, together with other members of management, have been involved in overseeing various

aspects of the Applicants’ restructuring efforts. As such, I have knowledge of the matters to which

I hereinafter depose, except where otherwise stated. I have also reviewed the records, press

releases, and public filings of the Company and have spoken with certain of the directors, officers

and/or employees of the Company, as necessary, together with Alvarez & Marsal Canada Inc., in

its capacity as the monitor of the Applicants (the “Monitor”) and Reflect LLC, in its capacity as

the Applicants’ financial advisor, and outside counsel to the Applicants. Where I have relied upon

such information, I believe such information to be true. The Applicants do not, and do not intend

to, waive privilege by any statement herein.

1 The Court-authorized name changes of the Applicants are attached as Exhibit “A” to the affidavit of Franco Perugini 
sworn August 12, 2025, which became effective as of August 12, 2025. 
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3. All capitalized terms used in this affidavit and not otherwise defined have the meanings 

given to them in my affidavit sworn March 13, 2026 (the “Initial Obersteiner Affidavit”).

4. I swear this affidavit in support of a motion by the Applicants for the issuance of an order 

(the “Stay Extension and Second KERP Order”), among other things:

a) extending the Stay Period from June 30, 2026, until and including October 31, 2026;

b) approving the second key employee retention plan (the “Second KERP”) and 

granting a Court-ordered priority charge against the property in the maximum amount 

of $527,500 as security for payment under the Second KERP (the “Second KERP 
Charge”); and

c) sealing the unredacted Second KERP pending further order of this Court.

5. The Applicants are also seeking a Pension Representative counsel order and mediator 

order at the June 26th hearing, and those motions are being addressed in a separate affidavit.

6. All references to monetary amounts in this affidavit are in Canadian dollars unless 

otherwise indicated.

I. BACKGROUND

7. The Company and its subsidiaries collectively operated as a premier North American

department store retailer with a portfolio of real estate assets in Canada.

8. The Applicants suffered severe liquidity issues due to, among other things, the evolving

retail landscape, the deteriorating brick-and-mortar retail environment, a decline in foot traffic at

its stores, including as a result of the COVID-19 pandemic, and ongoing trade tensions with the

United States, including the threat of tariffs, retaliatory tariffs, and newly imposed tariffs.

9. Unable to successfully restructure their operations, or secure replacement financing or

investment outside of formal insolvency proceedings, the Applicants sought and were granted

protection under the CCAA by the Court on March 7, 2025. Since then, this Court has granted a

significant amount of relief – only the relief that is relevant to this motion is described below.

10. At the Comeback Motion which commenced March 21, 2025, the Applicants sought and

obtained: (a) the ARIO which, among other things, (i) approved the key employee retention plan
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(the “First KERP”) and the KERP Charge in the aggregate amount of $3,000,000 (the “First 
KERP Charge”) to secure payments to the Key Employees under the First KERP; and (ii) 

extended the Stay Period; (b) the SISP Order which, among other things, approved the SISP and 

authorized the Applicants and Reflect to conduct the SISP under the supervision of the Monitor 

(which was amended pursuant to an Order granted on April 24, 2025, to remove the Company’s 

Art Collection and Charter (as defined below) from the Property available for sale pursuant to the 

SISP); (c) the Liquidation Sale Approval Order which, among other things, authorized the 

Applicants to commence the Liquidation Sale at all but six of the Company’s 96 stores across 

Canada; and (d) the Lease Monetization Order which, among other things, authorized the 

Applicants and Oberfeld to conduct the Lease Monetization Process to market Hudson’s Bay 

Canada’s Leases under the supervision of the Monitor. The Stay Period has continued to be 

extended by the Court from time-to-time, most recently to June 30, 2026, pursuant to an Order 

granted on March 19, 2026. 

11. The Liquidation Sale, the Lease Monetization Process, and the SISP have concluded. 

These processes resulted in the closing of various value-maximizing sales and transactions of 

the Applicants’ assets for the benefit of the Applicants and their stakeholders.  

12. On September 25, 2025, the Court granted the Art Auction Process Order which, among 

other things, approved the Art Collection Auction Procedures, authorized the Auctioneer to 

conduct the Art Collection Auction, and approved the individual Lots constituting the Art Collection 

to be vested in the Buyers emerging from the Art Collection Auction, free and clear of all claims 

and encumbrances. 

13. On December 11, 2025, following a motion by the Applicants, this Court granted an 

approval and vesting Order, among other things, approving the sale of the Royal Charter of 1670 

(the “Charter”) to Wittington Investments, Limited and DKRT Family Corp. The transactions 

contemplated by the Charter AVO closed on December 19, 2025, and the Charter was 

immediately donated to the identified public institutions. 

14. On February 11, 2026, the Court granted an Order (the “Hardship Programs Order”) 
which approved a term sheet (the “Term Sheet”) entered into between the Applicants, Ursel 

Phillips Fellows Hopkinson LLP, in its capacity as Employee Representative Counsel (“ERC”), 

Restore Capital, LLC (the “FILO Agent”), the Trustees of the Zellers Limited Health and Welfare 

Trust, Manufacturers Life Insurance Company (“Manulife”), and the Monitor. The Term Sheet 
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represented a compromise with respect to competing claims by the Applicants, the Applicants’ 

secured lenders (being the FILO Agent, Pathlight and 2171948 Ontario Inc.) (the “Secured 
Lenders”) and the Represented Employees on the assets of the Zellers Limited Health and 

Welfare Trust Fund. The Term Sheet provides for a process to assist 157 former Company 

employees to receive continued long-term disability benefits as well as the potential for an 

Employee Hardship Fund to be implemented if various financial conditions are met. 

15. As the current Stay Period expires on June 30, 2026, the Applicants are seeking to extend 

the Stay Period to and including October 31, 2026. As set out below, the Applicants have acted 

in good faith and with due diligence since the most recent Order of the Court extending the Stay 

Period. The extension of the Stay Period will permit the Applicants to, among other things, 

conclude the Art Collection Auctions and distribute available proceeds, continue to advance the 

implementation of the Employee Hardship Program, address the SERP Trustee Motion in respect 

of the HBC SERP matters (which is described in greater detail below), continue to attend to 

matters involving the RioCan JV Receivership with respect to certain remaining locations 

including properties in Calgary, Vancouver, Windsor and Montreal, finalize Shared Services 

arrangements, and address document and data retention matters, all in order to maximize the 

value of the Applicants' remaining assets for the benefit of their stakeholders and advance the 

orderly wind-down of the Applicants. 

16. The extended Stay Period will also permit the Company to commence pre-mediation and 

if necessary, mediation negotiations with the assistance of a mediator, to address the Pension 

Surplus matters (which, as noted above, will be discussed in greater detail in a separate affidavit). 

II. UPDATE ON THE APPLICANTS’ ACTIVITIES  

17. Since the granting of the Stay Extension Order on March 19, 2026, the Applicants, in 

consultation with, and with the assistance of the Monitor, the ERC, the Secured Lenders, and 

their respective advisors, as applicable, have addressed a variety of issues and have continued 

to diligently pursue various efforts within the CCAA Proceedings to maximize value for the benefit 

of the Applicants' stakeholders. A summary of these activities is set out below. 
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A. Liquidation Sale Update 

a) FF&E Removal 

18. As noted above, on March 21, 2025, the Court granted the Liquidation Sale Approval 

Order which authorized the Applicants to commence the Liquidation Sale on March 24, 2025. The 

Liquidation Sale has since concluded, and the Stores were closed to the public by June 1, 2025. 

Since completion of the Liquidation Sale, the Company and Reflect, under the oversight of the 

Monitor, have been coordinating removal of the FF&E directly, and in consultation with the 

Landlords. As of the date of this affidavit, FF&E removal and demolition activities have been 

completed on all HBC Stores as well as those under the RioCan JV receivership proceedings. 

b) Signage Removal  

19. Removal of external signage at the Company’s and RioCan JV’s Stores was initially 

paused following a demand from the FILO Agent that the Company not incur any further costs 

associated with signage removal. Ultimately, on November 14, 2025, the FILO Agent confirmed 

that, provided the estimated signage removal costs remained below a threshold previously 

discussed, it would not take steps to have the signage issue addressed by the Court. Removal of 

all external signage has been completed by the Company, with aggregate costs incurred of 

approximately $1.7 million, inclusive of applicable sales tax, which was below the threshold 

established by the FILO Agent. 

20. Since receipt of the FILO Agent's position, the Company has been working with various 

contractors and landlords to coordinate the removal of signage while minimizing costs. As of the 

date of this affidavit, HBC has completed the removal of signage at all former store locations (or 

has funded the applicable landlord for such removal, as the case may be) except for one location 

which is being completed by the landlord pending the receipt of the appropriate city permits. No 

further costs are required to be incurred by the Company in respect of this location. 

B. Art Collection Auction Update  

21. Following the approval of the Art Auction Process Order, a live auction took place in 

Toronto at the Auctioneer’s gallery on November 19, 2025, with all pieces of art in the live auction 

catalogue being sold for amounts in excess of the estimates set by the Auctioneer. 
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22. With respect to online auctions, individual items are made available for auction in batches. 

The first batch of items auctioned in this format went live for bidding on November 12, 2025. There 

have been a total of 6 subsequent online auctions, with the final two online auctions scheduled to 

close on June 18, 2026, and in early July 2026. 

23. The Applicants have received aggregate Auction Proceeds of approximately $9.3 million, 

net of the Auctioneer’s commissions and inclusive of applicable sales taxes. 

C. Update on Employee Matters  

24. As at the date hereof, the Applicants employ six employees and have retained three 

consultants to assist the Company with the completion of final wind-down matters.  

a) Hardship Programs2  

25. On February 11, 2026, as discussed above, ERC sought and obtained an order approving 

the Term Sheet, providing for three programs designed to alleviate various forms of hardship by 

the Company’s former employees. 

26. Since that time the Company and the Trustees, with the assistance of ERC and the 

Monitor have been working to implement the Term Sheet, including seeking various payments 

from Manulife and Scotia Wealth as contemplated in the Term Sheet. 

27. Pursuant to section B(2) of the Term Sheet, the Company received the Company Reserve 

Fund totalling approximately $1,692,000 on March 10, 2026, and completed the purchase of the 

Woodwards Replacement Policy.  

28. Pursuant to section A(5) of the Term Sheet, and paragraph 6 of the Hardship Programs 

Order, the Company received $1,050,000 by way of reimbursement of the Post-Filing LTD 

Payments paid through February 15, 2026. The Company has also made arrangements with 

Manulife to facilitate the payment of monthly Interim LTD Payments while the necessary Tax 

Comfort contemplated in the Term Sheet is being obtained. 

 
2 Capitalized terms used in this section but otherwise not defined herein have their meanings ascribed to them in the 
Affidavit of Rita De Fazio sworn February 4, 2026, found within the Motion Record of the Employee Representative 
Counsel dated February 4, 2026 regarding the Hardship Program Term Sheet Motion.  
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29. The Company has initiated communications in respect of the Tax Comfort which the 

Company is required to obtain in order to facilitate the LTD Termination Payment (the final 

contemplated payment). Despite its efforts, the Company was unable to satisfy this term through 

alternative options and instead has proceeded by way of seeking a clearance certificate from the 

CRA. The 2025 tax return for the Trust has been filed, and a proforma of the 2026 tax return is 

complete subject to receipt of the clearance certificate. The application for a clearance certificate 

has been filed with the CRA. 

30. The Term Sheet contemplated the possibility of a Hardship Fund being made available to 

eligible individuals, provided certain preliminary conditions were met. As the preliminary 

conditions are not yet finalized, the Hardship Fund has not yet been established and no 

applications in respect thereof have been received.  

b) Pension Surplus 

31. The Company established and sponsored a registered pension plan, the Hudson’s Bay 

Company Pension Plan (the “Pension Plan”), which includes both defined benefits and defined 

contributions accrued under the Pension Plan itself as well as several predecessor pension plans, 

whether through prior mergers and/or the transfer of assets and liabilities to or from such 

predecessor plans. 

32. The Pension Plan is registered with the Financial Services Regulatory Authority of Ontario 

(“FSRA”), pursuant to the Pension Benefits Act (Ontario). As noted in earlier affidavits, FSRA 

appointed an independent pension administrator, Telus Health (Canada) Ltd. (the “Independent 
Pension Administrator”), in respect of the Company’s Pension Plan effective April 3, 2025. 

33. On September 8, 2025, FSRA issued a notice of intended decision to wind-up the Pension 

Plan effective September 1, 2025. FSRA subsequently issued an Order to wind up the Pension 

Plan on October 20, 2025, pursuant to its authority under the Financial Services Regulatory 

Authority of Ontario Act to wind up a pension plan if all or substantially all of the members cease 

to be employed by the employer. The Independent Pension Administrator has issued 

communications directly to former employees providing updates on the wind-up process. The 

Company has been in consultation with the FILO Agent, Pathlight, the Monitor and the 

Independent Pension Administrator in respect of these matters. 
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34. In conjunction with this motion, the Applicants are bringing the Pension Plan 

Representative Counsel Order and Mediator Order motion (the “Pension Rep Counsel and 
Mediation Motion”). That motion seeks, among other things, the appointment of pension plan 

representative counsel for persons with entitlements to benefits under the Pension Plan, as well 

as a mediator, to participate in and facilitate respectively, a mediation process aimed at reaching 

a consensual resolution of the competing interests in respect of the Pension Plan and Pension 

Surplus on a cost-efficient and expedient basis. Further information concerning the Pension Rep 

Counsel and Mediation Motion can be found in the accompanying Affidavit of Thomas Obersteiner 

dated June 18, 2026. 

c) Royal Trust3  

35. A detailed summary of the HBC RCA’s can be found in the Initial Obersteiner Affidavit.  

36. Royal Trust is the current trustee (in such capacity, the “SERP Trustee”) of four retirement 

compensation arrangement trusts pursuant to which certain current and former employees of the 

Company are beneficiaries (collectively, the “HBC RCAs”). The HBC RCAs represent assets 

potentially available for the payment of benefits under the HBC SERPS, established to provide 

eligible members with benefits that are in addition to benefit entitlements under the Company’s 

registered pension plan. 

37. Following the commencement of these CCAA Proceedings, the Company notified the 

SERP Trustee that it was terminating the HBC SERPs, requiring the SERP Trustee to wind up 

the HBC RCAs and distribute the assets therein in accordance with the terms governing each 

HBC RCA. 

38. On February 13, 2026, the SERP Trustee served a motion for a date to be determined 

seeking advice and directions with respect to twelve primary matters which it believes must be 

resolved to facilitate a wind-down of the HBC RCAs and make distributions therefrom (the “SERP 
Trustee Motion”). The SERP Trustee also seeks authorization to pay costs incurred to date and 

ongoing costs from the assets of the HBC RCAs. A date for the hearing of this matter has not yet 

been sought. 

 
3 Capitalized terms used in this section but otherwise not defined herein have the meaning ascribed to them in the 
Affidavit of Susannah B. Roth sworn February 10, 2026, found within the Motion Record of the Royal Trust Corporation 
of Canada dated February 13, 2026, regarding the HBC RCAs.  
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39. Since the service of that motion, the Company has continued to work with the SERP 

Trustee, the Monitor and ERC to determine the timeline and process to proceed with the SERP 

Trustee Motion, additional related issues that may require the Court’s assistance, and work to 

narrow issues for the Court to the greatest extent possible.  The Company believes that there has 

been significant progress in narrowing the issues that require the Court’s determination. The 

Company understands that the SERP Trustee and the ERC wish to have the issues outlined in 

the SERP Trustee Motion addressed within the Stay Period. 

D. Make-Whole Payments 

40. The Company has encouraged the Secured Lenders to discuss the make-whole. 

E. Saks Global Chapter 11 Proceedings and Shared Services 

41. On January 13 and 14, 2026, Saks Global Enterprises LLC (“Saks Global”) and 112 

affiliated companies filed voluntary petitions for relief under Chapter 11 before the United States 

Bankruptcy Court for the Southern District of Texas (the “Saks Global Chapter 11 
Proceedings”). 

42. Saks Global and the Applicants historically shared certain services, and the Shared 

Services have been discussed and managed between the Applicants and Saks Global, in 

consultation with the Monitor, throughout these CCAA Proceedings. The Company and Saks 

Global were negotiating the terms of a final Shared Services Protocol at the time of the Chapter 

11 Proceedings. While Company continues to have access to Shared Services, it has gradually 

reduced the scope of services it receives from Saks Global to align with its limited operations, and 

continues to review the scope of Shared Services to identify further reductions. Saks Global has 

agreed to continue providing Shared Services to the Applicants on the same basis and under the 

same arrangements as have been in place during the CCAA Proceedings through to December 

2026. The Applicants have monitored, and will continue to monitor, the Saks Global Chapter 11 

Proceedings.  

F. Updates on Mr. Robert Turpin 

43. Since January 4, 2026, the Monitor and the Company have received a significant volume 

of correspondence from Robert Rene Turpin (“Mr. Turpin”). Mr. Turpin is a self-represented 

litigant who claims to have a proprietary interest in land, the Charter and HBC art and artifacts, 

based on what he describes as a “10-generation lineage” establishing sovereign rights to those 
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items (the “Proprietary Claims”). In its Thirteenth Report and the supplement thereto, the Monitor 

described its interactions with Mr. Turpin to that date. 

44. Mr. Turpin first contacted the Monitor in January 2026, after the Court-approved sale of 

the Charter had already closed on December 19, 2025. Since then, Mr. Turpin has directed 

correspondence at various times to the Monitor and its counsel, counsel to the Applicants, this 

Court’s staff (often addressed directly to the presiding judge), various governmental entities, and 

the entire CCAA service list. In this correspondence, Mr. Turpin has, among other things: 

a) made various unsubstantiated assertions regarding his Proprietary Claims; 

b) requested significant accommodations, including that all proceedings involving him 

be conducted entirely in writing; and 

c) purported to object to various actions in these CCAA Proceedings, including the sale 

of the Charter (once the sale had already been approved and closed) and the 

Hardship Programs Order.  

45. On March 9, 2026, Mr. Turpin sent an email to the Applicants, the Monitor and the Court 

and purportedly blind copied the Service List attaching a “Notice of Motion” seeking “An Order 

confirming that all proceedings involving Robert Rene Turpin be conducted in plain text/writing to 

ensure equitable participation under the AODA and the Human Rights Code” (the 

“Accommodation Motion”). Mr. Turpin also indicated his intention to bring a motion (the 

“Proprietary Claims Motion”) seeking a declaration regarding the Proprietary Claims. 

46. On April 13, 2026, the Court issued its endorsement on Mr. Turpin’s Accommodation 

Motion and Proprietary Claims Motion. The Court accepted Mr. Turpin’s statements regarding his 

diagnoses and need for accommodations but declined to grant a blanket direction that all 

proceedings be conducted entirely in writing, finding such a request “not reasonable” in the 

context of these complex CCAA Proceedings. However, in the interest of resolving Mr. Turpin’s 

Proprietary Claims, the Court directed that the Proprietary Claims Motion proceed entirely in 

writing and established a timetable for the exchange of materials. 

47. On April 24, 2026, a case conference was convened at the request of the Applicants to 

address deficiencies in the motion materials Mr. Turpin delivered in purported compliance with 

the April 13, 2026, timetable. The Court found that Mr. Turpin had not served a compliant Motion 

Record, a proper index, or a sworn affidavit with documents attached as exhibits, as the Court 
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had directed. The Court provided Mr. Turpin with detailed written guidance on what was required 

and granted him an extension of time to comply. Mr. Turpin did not oppose the Applicants’ request 

for the case conference, and there was no opposition to the Court granting him additional time. 

48. Pursuant to the amended timetable established by the Court in a further endorsement on 

April 27, 2026, Mr. Turpin has now delivered his Motion Record and factum in support of the 

Proprietary Claims Motion. The Applicants have delivered their responding materials. The 

remaining steps in the timetable include the filing of any reply materials filed by Mr. Turpin, the 

Monitor’s report and factum, and any sur-reply materials, following which the matter will be 

submitted to the Court for an in-writing determination. 

G. RioCan JV Matters 

49. In this last stay extension period, the Company worked with the Receiver of the RioCan 

JV in respect of the sale of certain real properties, including real properties municipally known as 

(a) 674 Granville Street, Vancouver, British Columbia (the “Vancouver Real Property”); (b) 3030 

Howard Street, Windsor, Ontario (the “Devonshire Real Property”); and (c) 200 8th Avenue 

S.W., Calgary, Alberta (the “Calgary Real Property”). 

50. The Company is the nominal title holder without beneficial rights, beneficial ownership, or 

beneficial interest in and to each of the Vancouver Real Property, a portion of the Devonshire 

Real Property, and the Calgary Real Property. Snospmis Limited, an applicant in these CCAA 

proceedings, is the nominal title holder without beneficial rights, beneficial ownership, or beneficial 

interest in and to the other portion of the Devonshire Real Property. Pursuant to the relevant 

nominee agreements, the Company and Snospmis Limited act as nominal title holder for and on 

behalf of RioCan-HBC Limited Partnership (“RC-HBC LP”), and RioCan-HBC General Partner 

Inc., as general partner to RC-HBC LP. Under these nominee agreements, HBC and Snospmis 

Limited must convey registered title of the Vancouver Real Property, the Devonshire Real 

Property, and the Calgary Real Property, as applicable, to RC-HBC LP or its identified successors 

or assignees when so requested by RC-HBC LP. 

51. The Receiver marketed the Vancouver Real Property, the Devonshire Real Property, and 

the Calgary Real Property beginning in late 2025. Also, during this period, the Receiver marketed 

the real property municipally known as 73, 85 and 87 Rideau Street, Ottawa, Ontario (the “Ottawa 
Real Property”) (the Company is not, however, the nominee title holder to the Ottawa Real 

Property). The Receiver ultimately executed purchase agreements with respect to the Vancouver 
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Real Property, the Devonshire Real Property, the Calgary Real Property and the Ottawa Real 

Property in early 2026. 

52. The transaction in respect of the Calgary Real Property involves assigning to the 

purchaser certain ancillary agreements to which the Company was a party, such as a retail lease 

and a ground lease. The retail lease and the ground lease intersect with a separate receivership 

involving the commercial building known as Stephen Avenue Place located at 700 2nd Street SW 

in Calgary, Alberta, in which MNP Ltd is the receiver. The assignment of the retail lease and 

ground lease to the purchaser in the RioCan JV receivership has therefore involved additional 

steps compared to the other RioCan JV sale transactions.  

53. The Company and its advisors worked with the Receiver and its counsel as necessary in 

these sales processes given the Company’s role as nominee and/or potential party to ancillary 

agreements which were the subject of the proposed transactions.   

54. During the course of the last Stay Period, the following hearings were held and Orders 

granted: 

a) Hearing held on April 15, 2026, in the Stephen Avenue Place receivership 

proceedings, and Order granted by Justice Mah of the Court of King’s Bench of 

Alberta approving the sale of property adjacent to the Calgary Real Property and 

sale/assignment of ancillary agreements relating thereto;  

b) Hearing held on May 4, 2026, in the RioCan JV Receivership Proceedings, and 

Order granted by Justice Kimmel approving sale of Ottawa Real Property;  

c) Hearing held on May 25, 2026, in the RioCan JV Receivership Proceedings and the 

CCAA Proceedings (such proceedings conducted jointly) and Order granted by 

Justice Kimmel approving sale of the Calgary Real Property, the Vancouver Real 

Property, and the Devonshire Real Property.  

55. The transactions with respect to the Devonshire Real Property were completed on June 

5, 2026. It is anticipated that the transactions with respect to the Calgary Real Property and the 

Vancouver Real Property will be completed in the upcoming weeks. 
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H. Other Activities  

56. In addition to the activities of the Applicants described above, since the granting of the last 

order extending the Stay Period on March 19, 2026, the Applicants have, among other things: 

a) addressed matters that impacted the Applicants as a result of the Saks Global 

Chapter 11 Proceedings;  

b) engaged with Saks Global with respect to cost allocations for Shared Services and 

advanced data retention matters in connection with the wind-up of the CCAA 

Proceedings; 

c) engaged in extensive discussions with the Independent Pension Administrator, 

Secured Lenders, Monitor and proposed Rep Counsel with respect to the proposed 

process to address the Pension Surplus, as described in further detail in my affidavit 

sworn June 18, 2026; 

d) responded to and continued to work to address all creditor and stakeholder enquiries 

and matters regarding these CCAA Proceedings; and 

e) engaged in numerous communications with the Secured Lenders and their advisors 

in respect of the Company’s cash flows, and the CCAA Proceedings generally. 

III. RELIEF SOUGHT  

A. Approval of the Second KERP and Second KERP Charge  

57. On March 21, 2025, the Applicants sought and obtained approval of the ARIO, which, 

among other things, approved the First KERP and the First KERP Charge, in the amount of 

$3,000,000, to secure payments to the Key Employees under the First KERP. The First KERP 

was implemented in accordance with its terms and all amounts secured by the First KERP Charge 

have been paid. The Applicants now seek approval of a Second KERP and a corresponding 

KERP Charge to secure such payments, in the amount of $527,500. The First KERP charge can 

be reduced accordingly. 

58. As described earlier in this affidavit, the Applicants currently employ key employees (the 

“Key Employees”) whose continued services are essential to the completion of the remaining 

wind-down matters, including, in particular, the transition and downsizing of financial and 
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administrative functions, the SERPs, the Term Sheet and Hardship Program, and the Pension 

Surplus. 

59. The retention of the remaining Key Employees during these CCAA Proceedings is of vital 

importance to the Applicants. The Applicants, together with the assistance of the Monitor, have 

developed the Second KERP, which the Applicants are advised by the Monitor is comparable to 

other recent key employee retention plans that have been approved in Canada, in order to 

facilitate and encourage the continued participation of the Key Employees in the completion of 

outstanding wind-down matters. 

60. On June 15, 2026, the Board of Directors of the Company, exercising its good faith 

business judgement, determined to approve the proposed Second KERP. 

61. Pursuant to the terms of the Second KERP, each Key Employee will receive their Second 

KERP payment upon the earlier of: 

a) the completion of such Key Employee's assigned workstreams in connection with the 

financial transition and wind-down matters, Pension Surplus proceedings, the SERP-

related matters, and/or the Term Sheet and Hardship Program, as applicable to each 

Key Employee; or 

b) such Key Employee's applicable outside date under the Second KERP, which 

outside dates range from August 31, 2026, to December 31, 2027, depending on the 

Key Employee, or earlier in the event a Key Employee is terminated without cause 

prior to their applicable outside date. 

62. Among other things, the Second KERP provides for: 

a) five (5) Key Employees and an aggregate of approximately $527,500 in potential 

Second KERP payments; and 

b) the forfeiture of a Key Employee’s entitlement to their Second KERP payment if, 

among other things, they resign or their employment is terminated with just cause 

prior to the applicable Second KERP payment date. 

63. A copy of an overview of the Second KERP, including the maximum aggregate amount 

payable thereunder, the identity of participating Key Employees, the general roles of each Key 

Docusign Envelope ID: C9630769-1D73-8304-8228-3FC1B2AA16EA



- 15 - 

 

Employee, and the percentages of the maximum amount that each Key Employee can receive 

under the Second KERP relative to their salary, will be included as a Confidential Appendix to the 

Monitor's Report filed in connection with this motion. 

64. The Second KERP has been designed to incentivize the remaining Key Employees to 

continue their employment with the Company in order to facilitate an orderly wind-down of 

remaining matters and financial transition, maximize recoveries for stakeholders, and assist with 

the Term Sheet and Hardship Program matters, the SERP matters and SERP Trustee Motion, 

and the resolution of the Pension Surplus. 

65. The Key Employees have distinct and critical roles that are necessary for the Applicants 

to conclude the remaining wind-down matters. In particular, the Key Employees possess 

specialized institutional knowledge that is essential to the administration and implementation of 

the Term Sheet and potential Hardship Program, the SERP-related matters before the Court, and 

the resolution of the Pension Surplus proceedings. The loss of any Key Employee at this stage of 

the CCAA Proceedings would be significantly detrimental to the Applicants' ability to bring these 

matters to a timely and orderly conclusion, and would result in the replacement of such individuals 

through more costly alternatives with less institutional knowledge. 

66. If the proposed Second KERP is not approved, I believe it is likely that certain Key 

Employees will pursue other employment opportunities. Finding alternative, qualified individuals 

would be challenging, disruptive, costly, and time-consuming for the Applicants, particularly given 

the Key Employees’ history and specialized knowledge of the financial and accounting systems 

utilized by HBC, the Term Sheet, SERPs and Pension Surplus, as well as their significant 

institutional knowledge of the Applicants’ businesses. 

67. The maximum aggregate amount payable under the Second KERP and to be secured by 

the Second KERP Charge is $527,500, which will replace the First KERP Charge totalling 

$3,000,000. Similar to the First KERP Charge, it is anticipated that the Second KERP Charge will 

rank behind the Administration Charge but ahead of all other Charges and Encumbrances. 

68. The Applicants are seeking a sealing order with respect to the Confidential Appendix 

setting forth the details of the Second KERP, as such appendix contains sensitive and personal 

compensation information, the public disclosure of which I believe may cause harm to the Key 

Employees and could lead to disruption of the Applicants’ remaining wind-down efforts. A sealing 

order will accordingly be required with respect to the identities of the Key Employees and the 
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amounts of their respective Second KERP payments. A sealing order was sought and granted by 

Justice Osborne in respect of the First KERP on a similar basis. 

69. The Monitor is supportive of the proposed Second KERP and the Second KERP Charge. 

The FILO Agent and Pathlight were advised of the proposed Second KERP. The FILO Agent has 

signed off. No opposition was raised by Pathlight. 

B. Approval of the Stay Extension 

70. The Applicants are seeking to extend the Stay Period from June 30, 2026, to and including 
October 31, 2026. The extension of the Stay Period is necessary and appropriate in the 

circumstances to allow the Applicants to, among other things:  

a) assist in the sale of the remaining Art Collection to be sold online as part of the Art 

Collection Auction and reconciliation and distribution of proceeds;  

b) complete implementation of the Term Sheet; 

c) if financial conditions are met, seek to commence the application process for the 

Employee Hardship Program, as approved pursuant to the Hardship Programs 

Order;  

d) address the SERP Trustee Motion for directions, together with related HBC SERP 

matters;  

e) pursue Pension Surplus matters in consultation with the Monitor, the FILO Agent, 

Pathlight, the Independent Pension Administrator and representative counsel (once 

appointed); 

f) address Mr. Turpin’s claims as part of his Proprietary Claims Motion; 

g) attend to matters involving the RioCan JV Receivership Proceedings with respect to 

certain remaining locations, including the closing of transactions involving the 

Calgary Real Property and the Vancouver Real Property; 

h) address FILO’s make whole claims and calculations; 
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i) attend to various CCAA administrative matters, including document and data 

retention matters; and  

j) continue to advance the maximization of the value of the Applicants’ estate for the 

benefit of their stakeholders and winding-up the Applicants.  

71. As described above, the Applicants have acted and are continuing to act in good faith and 

with due diligence in these CCAA Proceedings. I understand that the Monitor will be filing an 

updated cash flow statement prepared by the Applicants and reviewed by the Monitor (the “Ninth 
Cash Flow Forecast”) with its Sixteenth Report, and that the Ninth Cash Flow Forecast will 

demonstrate that the Applicants have sufficient liquidity to operate through the proposed 

extension to the Stay Period.   

72. I do not believe that the proposed extension of the Stay Period will materially prejudice 

any of the Applicants’ stakeholders. Further, I understand that the Monitor supports the proposed 

extension of the Stay Period and will be providing further details with respect to the 

appropriateness of the requested extension of the Stay Period in its Sixteenth Report.  

73. For the reasons set out above, I believe that it is in the best interests of the Applicants and 

their stakeholders that this Court grant the relief requested in accordance with the terms of the 

Stay Extension and Second KERP Order.  

74. I swear this affidavit in support of the Applicants’ motion seeking approval of the Stay 

Extension and Second KERP Order and for no other or improper purpose. 

 

SWORN remotely via videoconference, by 
Thomas Obersteiner, stated as being located 
in the City of New York, in the State of New 
York, before me at the City of Toronto, in 
Province of Ontario, this 18th day of June, 
2026, in accordance with O. Reg 431/20, 
Administering Oath or Declaration Remotely. 
 
 

Commissioner for Taking Affidavits, etc. 
Brittney Ketwaroo | LSO #89781 

 
 
 
 
 
 
 
 
 

Thomas Obersteiner 
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Court File No.  CV-25-00738613-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
 

THE HONOURABLE  )        FRIDAY, THE 26TH DAY  
 )  
MADAM JUSTICE KIMMEL )             OF JUNE, 2026 

 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,  
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. 
LTD., 1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 
B.C. UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO 

INC., SNOSPMIS LIMITED, 2472596 ONTARIO INC., and 2472598 ONTARIO INC.    

 
PENSION PLAN REPRESENTATIVE COUNSEL ORDER  

 
THIS MOTION, made by 1242939 B.C. Unlimited Liability Company (the "Company"), 

1242939 B.C. Unlimited Liability Company, 1241423 B.C. Ltd., 1330096 B.C. Ltd., 1330094 

B.C. Ltd., 1330092 B.C. Unlimited Liability Company, 1329608 B.C. Unlimited Liability 

Company, 2745263 Ontario Inc., 2745270 Ontario Inc., Snospmis Limited, 2472596 Ontario 

Inc. and 2472598 Ontario Inc. (collectively, the "Applicants"), was heard on June 26, 2026 at 

330 University Avenue, Toronto, Ontario and via videoconference.   

 

ON READING the affidavit of Thomas Obersteiner sworn June 18, 2026 (the 

“Obersteiner Affidavit”) in connection with the appointment of Pension Plan Representative 

Counsel (as defined below) and a mediator, the Sixteenth report of the Monitor, dated June 

[], 2026, (the “Sixteenth Report”), and on hearing the submissions of counsel to the 

Applicants, counsel to the Monitor, counsel to the plaintiffs in Scott and Sutherland. v. Telus 

Health Canada Inc. and RBC Investor Services Trust, Court File No. CV-25-00745191-00CP 

(the "Dumai Uncertified Class Action Application"), and such other parties as listed on the 

Counsel Slip, with no one else appearing although duly served as appears from the affidavit 

of service of Brittney Ketwaroo sworn June [], 2026.  



 

 

2 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Motion Record of the Applicants 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof.  

DEFINED TERMS 

2. THIS COURT ORDERS that capitalized terms used within this Order and not expressly 

defined herein shall have the meanings set forth in the Obersteiner Affidavit.  

PENSION PLAN REPRESENTATIVE COUNSEL  

3. THIS COURT ORDERS that the following parties (collectively, the “Pension Plan 
Representative Counsel”) are hereby appointed as representative counsel to represent the 

interests of each person included in the Hudson’s Bay Company Pension Plan (the “Pension 
Plan”) wind-up effective September 1, 2025, pursuant to the wind-up order issued by FSRA 

on October 20, 2025, and the reasons set out in the Notice of Intended Decision issued by 

FSRA on September 8, 2025, including (a) Pension Plan members whose employment was 

terminated between March 7, 2025 and August 31, 2025; (b) any person claiming (or who 

may hereafter claim or purport to claim) an interest under or on behalf of such person; and (c) 

any individual who had been a member of the Pension Plan or predecessor plans, claiming 

an entitlement to the Pension Surplus (collectively, the “Represented Pension Plan 
Members”), in: (x) these CCAA Proceedings, solely with respect to potential entitlements of 

the Represented Pension Plan Members to surplus funds after all Pension Plan wind-up 

liabilities (including related expenses) have been paid or settled (the “Pension Surplus”); (y) 
the Dumai Uncertified Class Action Application; or (z) any proceeding under the Bankruptcy 

and Insolvency Act or under any other act or in any other proceeding, including with respect 

to the insolvency of the Applicants, or in any other application or complaint to any regulatory 

authority which concerns Pension Surplus matters (collectively, the “Pension Surplus 
Proceedings”).  For any Represented Pension Plan Members falling within subcategory (c) 

above who seek to claim an entitlement to the Pension Surplus, the Pension Plan 

Representative Counsel shall work collaboratively with the Independent Pension 
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Administrator to address any preliminary or threshold issues prior to pursuing such claims.  If 

such issues cannot be resolved, an application can be made to the Court for a determination.  

Represented Pension Plan Members Pension Plan Representative Counsel 

Persons with defined benefit entitlements  

under the Pension Plan which arose from 

accruals under the defined benefit 

provisions of the Dumai Plan prior to 

January 1, 2002, solely with respect to such 

entitlements (in their capacity as such, the 

“Dumai Group”).1 

Koskie Minsky LLP   

(“Koskie Minsky’’)  

Persons with entitlements under either or 

both of the defined benefit provision and 

defined contribution provision under the 

Pension Plan (other than the Dumai Group) 

Ursel Phillips Fellows Hopkinson LLP  

(“Ursel Phillips”) 

 

4. THIS COURT ORDERS that the Pension Plan Representative Counsel are hereby 

appointed as representative counsel with the exclusive authority to represent the applicable 

Represented Pension Plan Members, with respect to:  

a) representing their respective Represented Pension Plan Members in the 

Pension Surplus Proceedings regarding claims or matters relating to the 

Pension Surplus; 

b) communicating with the Applicants, the Monitor, the Independent Pension 

Administrator, FSRA, other Pension Plan Representative Counsel or other 

stakeholders in respect of future motions and orders to be sought in the 

Pension Surplus Proceedings;  

 
1 The definition of “Dumai Group” remains subject to further review and consideration by the parties. 
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c) identifying any sub-group(s) of the Represented Plan Members that Pension 

Plan Representative Counsel may deem appropriate or necessary having 

regard to the interests of any such sub-group; 

d) participating on behalf of their respective Represented Pension Plan Members, 

including any subgroup of the Represented Pension Plan Members, with the 

negotiation, mediation, settlement or compromise of any of their rights, 

entitlements or claims to the Pension Surplus and taking any necessary related 

steps in connection therewith;  

e) entering into a settlement agreement on behalf of the Represented Pension 

Plan Members including any sub-group of the Represented Pension Plan 

Members regarding the settlement or compromise of any of their rights, 

entitlements or claims to Pension Surplus, and taking any other steps required 

to give effect to such settlement agreement; and 

f) advising Represented Pension Plan Members in relation to the Pension 

Surplus Proceedings and in respect of any rights in relation to the Pension 

Surplus 

(collectively, the “Pension Plan Purpose”). 

For greater certainty, the Pension Plan Purpose shall not include: (a) assisting with any 

matters which were the subject matter of the Employee Representative Counsel Order 

granted May 5, 2025; (b) the ability to reduce or compromise any person’s accrued pension 

benefit entitlements under the Pension Plan other than in respect of the Pension Surplus; or 

(c) matters regarding the Pension Plan and benefits thereunder that do not relate to the 

Pension Surplus (which matters will continue to be handled by the Independent Pension 

Administrator). 

5. THIS COURT ORDERS that both Koskie Minsky LLP and Ursel Phillips Fellows 

Hopkinson LLP shall be entitled, but not required, to commence the process of identifying 3 
and 7 Represented Pension Plan Members respectively, to be appointed as Court-appointed 

representatives for their respective Represented Pension Plan Members (each such 

committee of representatives hereinafter, both jointly and severally referred to as a “Pension 
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Plan Members Committee”). Each Pension Plan Members Committee shall, upon 

appointment: (a) advise its respective Pension Plan Representative Counsel on behalf of all 

their respective Represented Pension Plan Members (excluding the Opt-Out Individuals (as 

hereinafter defined)), if any, in the Pension Surplus Proceedings; (b) act in the overall best 

interests of such Represented Pension Plan Members; and (c) advise, and where appropriate, 

instruct the respective Pension Plan Representative Counsel; in each case, solely for the 

Pension Plan Purpose. Each Pension Plan Representative Counsel may rely upon the advice, 

information and instructions received from its respective Pension Plan Members Committee 

in carrying out its mandate without further communications with or instructions from its 

respective Represented Pension Plan Members, except as may be ordered by this Court.   

6. THIS COURT ORDERS that, with the exception of the Opt-Out Individuals: (a) each 

Pension Plan Representative Counsel shall represent all of its respective Represented 

Pension Plan Members with respect to the Pension Surplus and Pension Plan Purpose in 

accordance with paragraph 4; (b) the respective Represented Pension Plan Members shall 

be bound by the actions of their respective Pension Plan Representative Counsel in relation 

to the Pension Surplus and Pension Plan Purpose; and (c) Each Pension Plan Representative 

Counsel shall be entitled, on the advice of its respective Pension Plan Members Committee, 

to advocate on behalf of its respective Represented Pension Plan Members for the Pension 

Plan Purpose and to settle or compromise any rights, entitlements or claims of such 

Represented Pension Plan Members as they relate to the Pension Surplus, including entering 

into any settlement agreement, and shall have such other powers as outlined in paragraph 4 

herein.  

7. THIS COURT ORDERS that the Applicants and the Independent Pension 

Administrator, as applicable, shall provide Pension Plan Representative Counsel, the 

Applicants, each Pension Plan Members Committee and their respective advisors, subject to 

confidentiality arrangements acceptable to the Applicants, the Monitor, and the Independent 

Pension Administrator without charge to such parties, the following information, documents, 

calculations, and data (the “Information”) to be used solely for the Pension Plan Purpose in 

the Pension Surplus Proceedings:  

(a) the names, last known addresses and last known telephone numbers and e-

mail addresses (if any) of the Represented Pension Plan Members for whom 
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such Pension Plan Representative Counsel has been appointed (excluding 

Opt-Out Individuals, if any, who have opted out prior to delivery of the 

Information); and 

(b) upon request of Pension Plan Representative Counsel or Applicants, as 

applicable, such non-privileged documents, calculations, and data as may be 

reasonably relevant to matters relating to the issues affecting the Represented 

Pension Plan Members in the Pension Surplus Proceedings;  

and that in providing all such Information, the Applicants and/or its agents and the 

Independent Pension Administrator are not required to obtain express consent from such 

Represented Pension Plan Members authorizing disclosure of the Information for the Pension 

Plan Purpose in the Pension Surplus Proceedings and, further, in accordance with the 

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5. (Federal), the 

Personal Information Protection Act, S.B.C. 2003, c. 63 (British Columbia), the Personal 

Information Protection Act, S.A. 2003, c. P-6.5. (Alberta) and An Act respecting the protection 

of personal information in the private sector, R.S.Q., c. P-39.1. (Québec), this Order shall be 

sufficient to authorize the disclosure of the Information for the Pension Plan Purpose, without 

the knowledge or consent of the individual Represented Pension Plan Members, including 

such information as an individual Represented Pension Plan Member would be entitled to 

seek under the Pension Benefits Act R.S.O. 1990, c. P.8.  

8. THIS COURT ORDERS that notice of the appointment of Pension Plan 

Representative Counsel shall be provided by: (a) the Independent Pension Administrator 
delivering a letter on behalf of the respective Pension Plan Representative Counsel (including 

the opt out procedure and the Opt-Out Notice pursuant to paragraph 9 below) to their 

respective Represented Pension Plan Members explaining the terms of such appointment to 

the extent the Represented Pension Plan Member’s contact information already exists in the 

Applicants’ or Independent Pension Administrator’s books and records, or is valid,; and (b) 

the posting of notice of such appointment on the Monitor’s website and on the respective 

Pension Plan Representative Counsel’s website. Such notice shall be sufficient for providing 

notice to Represented Pension Plan Members.  
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9. THIS COURT ORDERS that any individual Represented Pension Plan Member who 

does not wish to be represented in the Pension Surplus Proceedings by their respective 

Pension Plan Representative Counsel in relation to the Pension Surplus shall, within thirty 30 

days of the date of the letter pursuant to paragraph 8 above, notify the Monitor, in writing that 

such Represented Pension Plan Member is opting out of representation by the respective 

Pension Plan Representative Counsel by delivering to the Monitor an opt-out notice in the 

form attached as Schedule “A” hereto (each an “Opt-Out Notice”), and shall thereafter not be 

bound by the actions of such Pension Plan Representative Counsel and shall represent 

themselves or be represented by any counsel that such Represented Pension Plan Member 

may retain exclusively at their own expense in these CCAA Proceedings (any such 

Represented Pension Plan Member who delivers an Opt-Out Notice in compliance with the 

terms hereof, an “Opt-Out Individual”). The Monitor shall deliver copies of all Opt-Out Notices 

received to counsel to the Applicants, the applicable Pension Plan Representative Counsel 

and counsel to the Independent Pension Administrator as soon as reasonably practicable. 

 

10. THIS COURT ORDERS that each Pension Plan Representative Counsel shall be 

given notice of all motions in the Pension Surplus Proceedings and that it shall be entitled to 

represent the Represented Pension Plan Members on whose behalf it is hereby appointed in 

all such proceedings to the extent related to the Pension Surplus. 

 

FEE STRUCTURE 
 
11. THIS COURT ORDERS that Ursel Phillips shall be paid its reasonable and 

documented fees and disbursements, including reasonable and documented fees for such 

actuarial, financial and other advisors as Ursel Phillips may retain as reasonably necessary in 

connection with its role as Pension Plan Representative Counsel in relation to the Pension 

Plan Purpose, in accordance with the terms of the engagement letter between the 

Independent Pension Administrator and Ursel Phillips and fee arrangements thereunder as 

agreed to by the Company, the Monitor, the Independent Pension Administrator, and Ursel 

Phillips or as have been ordered by this Court.   
 

12. THIS COURT ORDERS that Koskie Minsky shall be paid its fees and disbursements, 

including costs for such actuarial, financial and other advisors as Koskie Minsky may retain 
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as necessary in connection with its role as Pension Plan Representative Counsel in relation 

to the Pension Plan Purpose, from any judgment, order or settlement pursuant to the terms 

of the retainer agreement between Koskie Minsky LLP and John Scott and James Common 

dated June 6, 2025 under the Dumai Uncertified Class Action Application. The retainer 

agreement and the fees requested thereunder shall be brought before the Court by class 

counsel (Koskie Minsky LLP) for approval in accordance with sections 32 and 33 of the Class 

Proceedings Act, 1992, S.O. 1992, c. 6. 
 
13. THIS COURT ORDERS that the Independent Pension Administrator is authorized to 

make interim payments to Ursel Phillips from the Pension Plan fund, pursuant to the terms of 

its retainer letter, for the purposes of paying reasonable and documented fees and 

disbursements as contemplated in paragraph 11 herein. In the event of any disagreement 

with respect to such fees and disbursements, such disagreement may be remitted to this Court 

for determination. 

PENSION SURPLUS DOCUMENTS AND CONFIDENTIALITY 

14. THIS COURT ORDERS that:  

a) the Pension Surplus Negotiations, including all communications among the 

Surplus Mediation Parties and all communications with the Court-Appointed 

Mediator, shall be conducted on a confidential and without prejudice basis; 

b) all documents created for or disclosed for the purpose of the Pension Surplus 

Negotiations, and all statements, discussions, submissions and offers made in 

the course of the Pension Surplus Negotiations by the Surplus Mediation 

Parties, their respective legal counsel or professional advisors, whether in 

direct negotiations or through the assistance of the Court-Appointed Mediator, 

shall be privileged and confidential; 

c) no document, statement, discussion, submission or offer described in 

paragraph 14 b) shall be disclosed to any third party, referred to in Court or 

used in any proceeding, including for the purpose of impeaching credibility or 
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establishing the meaning, validity, existence or terms of any settlement or 

alleged settlement arising from the Pension Surplus Negotiations;  

d) nothing in this paragraph 14 shall prevent a Surplus Mediation Party from 

producing, disclosing or relying on its own documents or information that 

existed prior to, or were created independently of, the Pension Surplus 

Negotiations and that would otherwise be producible, discoverable or 

admissible by that Surplus Mediation Party in any legal proceeding, provided 

that the Party does not disclose the fact that such document or information was 

disclosed, referenced or relied upon in the course of the Pension Surplus 

Negotiations; and 

e) for greater clarity, except on agreement of the Surplus Mediation Parties, this 

confidentiality obligation does not extend to any Pension Surplus sharing 

agreement entered into by the Surplus Mediation Parties. Further, and 

notwithstanding any such agreement by the Surplus Mediation Parties, the 

confidentiality obligations set out in this paragraph 14 shall not extend to the 

use of, reference to or litigation based upon a Pension Surplus sharing 

agreement reached for the purposes of enforcement of the agreement in the 

event of breach or alleged breach of the agreement.  

15. THIS COURT ORDERS that the Surplus Mediation Parties shall be provided an 

opportunity to pursue negotiations prior to the assistance of a Mediator, for a period of 60 

days from the date hereof (the “Initial Period”), with a further potential extension of an 

additional 45 days if approved by the Monitor, subject to further extension if agreed to by all 

Surplus Mediation Parties and consented to by the Monitor (the “Extension Period”), and the 

process during the Initial Period and the Extension Period being “the Pre-Mediation 

Negotiations”. If no settlement is entered into among the Surplus Mediation Parties by the  

later of the end of the Initial Period or, if applicable, the end of the Extension Period, the 

Monitor shall advise the Mediator that the Pre-Mediation Negotiations are completed, and 

thereafter the Mediator shall assist with the negotiations, as contemplated in the order 

appointing a Court-appointed mediator granted on June [26], 2026.   
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GENERAL 
 
16. THIS COURT ORDERS that any notices required to be delivered hereunder to 

Pension Plan Members may be delivered by way of email or, where email is not available, by 

prepaid ordinary mail, courier, or personal delivery and in delivering any notice required 

hereunder to the Pension Plan Members, the Independent Pension Administrator and Pension 

Plan Representative Counsel shall be entitled to rely on the information set out in the books 

and records of the Applicants and to deliver such notice to Pension Plan Members at their 

respective addresses last shown on the records of the Applicants.  
 
17. THIS COURT ORDERS that no action or proceeding may be commenced against any 

Pension Plan Representative Counsel, any Pension Plan Members Committee or the 

Independent Pension Administrator in respect of the performance of their duties under this 

Order without leave of this court on seven (7) days notice to the respective Pension Plan 

Representative Counsel, each Pension Plan Members Committee, the Applicants and the 

Monitor. 
 

18. THIS COURT ORDERS that the Independent Pension Administrator shall incur no 

liability as a result of the performance of their duties under this Order, save and except for 

gross negligence and wilful misconduct on its part.  
 

19. THIS COURT ORDERS that Pension Plan Representative Counsel is authorized to 

take all steps and do all acts necessary or desirable to carry out the terms of this Order, 

including dealing with any Court, regulatory body or other government ministry, department 

or agency, and to take all such steps as are necessary or incidental thereto. Pension Plan 

Representative Counsel, its agents, and the Pension Plan Members Committees shall have 

no liability as a result of the fulfilment of their duties in carrying out the provisions of this Order, 

save and except for any gross negligence or wilful misconduct on their part. 
 

20. THIS COURT ORDERS that the Pension Plan Representative Counsel, the Pension 

Plan Members Committees, the Applicants, the Independent Pension Administrator, or the 

Monitor shall be at liberty and are authorized at any time to apply to this Honourable Court for 

advice and directions in the discharge or variation of their powers and duties.  
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21. THIS COURT ORDERS the Dumai Uncertified Class Action Application is adjourned 

and no further steps shall be taken in the Dumai Uncertified Class Action Application pending 

further order of this Court.  
 
22. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 

and territories.  

 

 

_________________________________________ 
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SCHEDULE “A” 

FORM OF REPRESENTED PENSION PLAN MEMBER OPT-OUT NOTICE   

DUMAI DEFINED BENEFIT PENSION PLAN  

TO: Alvarez & Marsal Canada Inc., in its capacity as Court-Appointed Monitor of the 
Applicants  

 Royal Bank Plaza, South Tower 
 200 Bay Street, Suite 2900 

PO Box 22  
Toronto, ON M5J 2J1 

 

 Attention: Alvarez & Marsal Canada Inc. 
 Email: HudsonsBay@alvarezandmarsal.com 
 

I understand that by opting out of this representation, if I wish to assert entitlement to the 
Pension Surplus, then I would need to do so as an independent party. I understand that as an 
independent party, I would then be responsible for retaining my own legal counsel should I 
choose to do so, and that I would be personally liable for the costs of my own legal 
representation. I understand that by opting out of this representation, I and any legal counsel 
that I retain may not be permitted to participate in any settlement negotiations, mediations or 
similar negotiations or proceedings. 

I understand that a copy of this Opt-Out Form will be provided to the Pension Plan 
Representative Counsel, to the Applicants, and the Independent Pension Administrator. 

 
   
Witness  Signature  

 
 
Name [please print]:  
 
Address 

 

 
Telephone  

 

 
 
Note: To opt out, this form must be completed and received at the above address on or 
before __________, 2026.  
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FORM OF REPRESENTED PENSION PLAN MEMBER OPT-OUT NOTICE 

HBC PENSION PLAN – DEFINED BENEFIT AND DEFINED CONTRIBUTION (OTHER 
THAN DUMAI DEFINED BENEFIT PENSION PLAN) 

TO: Alvarez & Marsal Canada Inc., in its capacity as Court-Appointed Monitor of the 
Applicants  

 Royal Bank Plaza, South Tower 
 200 Bay Street, Suite 2900 

PO Box 22  
Toronto, ON M5J 2J1 

 

 Attention: Alvarez & Marsal Canada Inc. 
 Email: HudsonsBay@alvarezandmarsal.com 
 

I understand that by opting out of this representation, if I wish to assert entitlement to the 
Pension Surplus, then I would need to do so as an independent party. I understand that as an 
independent party, I would then be responsible for retaining my own legal counsel should I 
choose to do so, and that I would be personally liable for the costs of my own legal 
representation. I understand that by opting out of this representation, I and any legal counsel 
that I retain may not be permitted to participate in any settlement negotiations, mediations or 
similar negotiations or proceedings. 

I understand that a copy of this Opt-Out Form will be provided to the Pension Plan 
Representative Counsel, to the Applicants, and the Independent Pension Administrator. 

 

   

Witness  Signature  

 

Name [please print]:  
 
Address 

 

 
Telephone  

 

 

Note: To opt out, this form must be completed and received at the above address on or 
before __________, 2026.  
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Court File No. CV-25-00738613-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MADAM 

JUSTICE KIMMEL 

) 
) 
) 

FRIDAY, THE 26TH 

DAY OF JUNE, 2026 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 

1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. 
UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 

SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO INC. 

ORDER 
(Appointing Court-Appointed Mediator) 

THIS MOTION, made by 1242939 B.C. Unlimited Liability Company (f/k/a Hudson’s Bay 

Company ULC Compagnie De La Baie D’Hudson SRI), 1241423 B.C. Ltd., 1330096 B.C. Ltd., 
1330094 B.C. Ltd., 1330092 B.C. Unlimited Liability Company, 1329608 B.C. Unlimited Liability 

Company, 2745263 Ontario Inc., 2745270 Ontario Inc., Snospmis Limited, 2472596 Ontario 

Inc., and 2472598 Ontario Inc. (collectively, the “Applicants”) pursuant to the Companies’ 

Creditors Arrangement Act was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Thomas Obersteiner sworn June 18, 2026 (the 

“Obersteiner Affidavit”) in connection with the appointment of Pension Plan Representative 

Counsel and a mediator, and the exhibits attached thereto, the [Sixteenth] report of the 

Monitor, dated June [], 2026, (the “[Sixteenth] Report”), and on hearing the submissions of 

counsel to the Applicants, counsel to the Monitor, counsel to the plaintiffs in Scott and 

Sutherland. v. Telus Health Canada Inc. and RBC Investor Services Trust, Court File No. CV-

25-00745191-00CP (the "Dumai Uncertified Class Action Application"), and such other

parties as listed on the Counsel Slip, with no one else appearing although duly served as

appears from the affidavit of service of Brittney Ketwaroo sworn June [], 2026.



 

DEFINED TERMS 

1. THIS COURT ORDERS that capitalized terms used within this Order and not expressly 

defined herein shall have the meanings set forth in the Obersteiner Affidavit.  

2. THIS COURT ORDERS that the Surplus Mediation Parties (being the Company, the 

Monitor, the Independent Pension Administrator, Pension Plan Representative Counsel, the 

FILO Agent and Pathlight) shall be provided an opportunity to pursue negotiations prior to the 

assistance of a Mediator, for a period of 60 days from the date hereof, with a further potential 

extension of an additional 45 days if approved by the Monitor, subject to further extension if 

agreed to by all Surplus Mediation Parties the entire time period described here being “the Pre-

mediation Time Period” and the process being “the Pre-Mediation Negotiations”. If no settlement 

is entered into among the Surplus Mediation Parties by the latest date agreed to in the Pre-

Mediation Time Period, the Monitor shall advise the Mediator that the Pre-Mediation 

Negotiations are completed, and thereafter the Mediator shall commence its role as 

contemplated herein. For the Pre-Mediation Time Period, the Mediator may commence his 

preparation for the potential mediation.   

COURT-APPOINTED MEDIATOR 

3. THIS COURT ORDERS that the Honourable Geoffrey Morawetz of Morawetz Chambers 

Inc. is hereby appointed, as an officer of the Court and shall act as a neutral third-party mediator 

(the “Court-Appointed Mediator”) to assist the Surplus Mediation Parties with mediating the 

Pension Surplus Negotiations (as each such term is defined in the Pension Plan Representative 

Counsel Order), including entering into a Pension Surplus sharing agreement. 

4. THIS COURT ORDERS that in carrying out his mandate, the Court-Appointed Mediator 

may, among other things: 

a. Adopt processes, procedures and timelines which, in his discretion, he considers 

appropriate to facilitate the Pension Surplus Negotiations, including entering into 

a Pension Surplus sharing agreement;   

b. Consult with the Surplus Mediation Parties and any other persons the Court-

Appointed Mediator considers appropriate; 



 

c. Apply to this Court for advice and directions as, in h i s  discretion, the Court- 

Appointed Mediator deems necessary. 

5. THIS COURT ORDERS that the Monitor and its counsel, and the Applicants and their 

counsel shall provide the Court-Appointed Mediator with such assistance as the Court-

Appointed Mediator reasonably requests.  

6. THIS COURT ORDERS that the reasonable and documented fees and disbursements of 

the Court-Appointed Mediator (as reviewed by the Independent Pension Administrator) in 

relation to the Pension Surplus Negotiations, shall be paid in accordance with the terms of the 

engagement letter (the "Engagement Letter") between the Company, the Independent Pension 

Administrator and the Court-Appointed Mediator.  

7. THIS COURT ORDERS that the Independent Pension Administrator is authorized to 

make interim payments to the Court-Appointed Mediator from the Pension Plan funds for the 

purposes of paying the reasonable and documented fees and disbursements as contemplated 

in paragraph 6 herein in accordance with the terms of the Engagement Letter.  

8. THIS COURT ORDERS that the Court-Appointed Mediator is authorized to take all steps 

and to do all acts necessary or desirable to carry out the terms of this Order, including dealing 

with any Court, regulatory body or other government ministry, department or agency, and to 

take all such steps as are necessary or incidental thereto. 

9. THIS COURT ORDERS that, in addition to the rights and protections afforded as an 

officer of this Court, the Court-Appointed Mediator shall incur no liability or obligation as a result 

of his appointment or the carrying out of the provisions of this Order, save and except for any 

gross negligence or wilful misconduct on his part. Nothing in this Order shall derogate from the 

protections afforded a person pursuant to Section 142 of the Courts of Justice Act (Ontario). 

10. THIS COURT ORDERS that:  

a. the Pension Surplus Negotiations, including all communications among the 

Surplus Mediation Parties and all communications with the Court-Appointed 

Mediator, shall be conducted on a confidential and without prejudice basis; 

b. all documents created for or disclosed for the purpose of the Pension Surplus 

Negotiations, and all statements, discussions, submissions and offers made in 



 

the course of the Pension Surplus Negotiations by the Surplus Mediation Parties, 

their respective legal counsel or professional advisors, whether in direct 

negotiations or through the assistance of the Court-Appointed Mediator, shall be 

privileged and confidential; 

c. no document, statement, discussion, submission or offer described in paragraph 

10(b) shall be disclosed to any third party, referred to in Court or used in any 

proceeding, including for the purpose of impeaching credibility or establishing the 

meaning, validity, existence or terms of any settlement or alleged settlement 

arising from the Pension Surplus Negotiations;  

d. nothing in this paragraph 10 shall prevent a Surplus Mediation Party from 

producing, disclosing or relying on its own documents or information that existed 

prior to, or were created independently of, the Pension Surplus Negotiations and 

that would otherwise be producible, discoverable or admissible by that Surplus 

Mediation Party in any legal proceeding, provided that the Party does not 

disclose the fact that such document or information was disclosed, referenced or 

relied upon in the course of the Pension Surplus Negotiations; and 

e. for greater clarity, except on agreement of the Surplus Mediation Parties, this 

confidentiality obligation does not extend to any Pension Surplus sharing 

agreement entered into by the Surplus Mediation Parties. Further, and 

notwithstanding any such agreement by the Surplus Mediation Parties, the 

confidentiality obligations set out in this paragraph 10 shall not extend to the use 

of, reference to or litigation based upon a Pension Surplus sharing agreement 

reached for the purposes of enforcement of the agreement in the event of breach 

or alleged breach of the agreement.  

11. THIS COURT ORDERS that any notes, records, statements made, discussions had and 

recollections of the Court Appointed Mediator in the course of the Pension Surplus Negotiations 

shall be confidential and without prejudice and protected from disclosure for all purposes in 

accordance with paragraph 10 above. 

                              

 ____________________________________ 
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Court File No. CV-25-00738613-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE MADAM 

JUSTICE KIMMEL 

) 
) 
) 

FRIDAY, THE 26TH 

DAY OF JUNE, 2026 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED  

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
1242939 B.C. UNLIMITED LIABILITY COMPANY, 1241423 B.C. LTD., 1330096 B.C. LTD., 

1330094 B.C. LTD., 1330092 B.C. UNLIMITED LIABILITY COMPANY, 1329608 B.C. 
UNLIMITED LIABILITY COMPANY, 2745263 ONTARIO INC., 2745270 ONTARIO INC., 

SNOSPMIS LIMITED, 2472596 ONTARIO INC., AND 2472598 ONTARIO INC. 

ORDER 
(Stay Extension and Second KERP Order) 

THIS MOTION, made by the 1242939 B.C. Unlimited Liability Company (f/k/a Hudson’s 

Bay Company ULC Compagnie De La Baie D’Hudson SRI), 1241423 B.C. Ltd., 1330096 B.C. 

Ltd., 1330094 B.C. Ltd., 1330092 B.C. Unlimited Liability Company, 1329608 B.C. Unlimited 

Liability Company, 2745263 Ontario Inc., 2745270 Ontario Inc., Snospmis Limited, 2472596 

Ontario Inc., and 2472598 Ontario Inc. (collectively, the “Applicants”) pursuant to the Companies’ 

Creditors Arrangement Act for an order, among other things, (a) extending the Stay Period until 

and including October 31, 2026; (b) approving the Second KERP (as defined below) and the 

Second KERP Charge (as defined below); and (c) sealing the unredacted Second KERP pending 

further order of this Court, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Thomas Obersteiner sworn June 18, 2026 (the “Obersteiner 
Affidavit”) in connection with approval of a Stay extension and Second KERP Charge, and the 

exhibits attached thereto, the [Sixteenth] report of the Monitor, dated June [], 2026, (the 

“[Sixteenth] Report”), and on hearing the submissions of counsel to the Applicants, counsel to 

the Monitor, and such other parties as listed on the Counsel Slip, with no one else appearing 

although duly served as appears from the affidavit of service of Brittney Ketwaroo sworn June 

[], 2026.



SERVICE AND DEFINITIONS  

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

Record is hereby abridged and validated so that this Motion is properly returnable today and 

hereby dispenses with further service thereof.  

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise 

defined herein shall have the meanings given to them in the Obersteiner Affidavit or the Amended 

and Restated Initial Order of this Court dated March 21, 2025 (the “ARIO”).   

EXTENSION OF THE STAY PERIOD  

3. THIS COURT ORDERS that the Stay Period is hereby extended until October 31, 2026, 

or such later date as this Court may order.  

SECOND KEY EMPLOYEE RETENTION PLAN  

4. THIS COURT ORDERS that the Second Key Employee Retention Plan (the “Second 
KERP”), as described in the Obersteiner Affidavit, an unredacted copy of which is attached as 

Confidential Appendix [] to the [Sixteenth] Report, is hereby approved and the Applicants are 

authorized to make the payments contemplated thereunder in accordance with the terms and 

conditions of the Second KERP. 

5. THIS COURT ORDERS that payments made by the Applicants pursuant to this Order do 

not and will not constitute preferences, fraudulent conveyances, transfers at undervalue, 

oppressive conduct, or other challengeable or voidable transactions under any applicable law.  

6. THIS COURT ORDERS that the key employees referred to in the Second KERP (the “Key 
Employees”) shall be entitled to the benefit of and are hereby granted a charge on the Property 

of the Applicants (the “Second KERP Charge”), which charge shall not exceed the maximum 

amount of $527,500, to secure any payments to the Key Employees under the Second KERP. 

The Second KERP Charge shall have the priority set out in paragraph 7 herein. 

7. THIS COURT ORDERS that the First KERP having been satisfied, the First KERP Charge 

is terminated and shall have no further force or effect. The First KERP is replaced with the Second 

KERP, such that paragraph 49 of the ARIO shall be, and is hereby, amended to reference the 

Second KERP in accordance with the terms set out herein:  



49. THIS COURT ORDERS that the priorities of the Administration Charge, the Second 

KERP Charge, the Directors’ Charge, the DIP Charge, and the JV Rent Charge 

(collectively, the “Charges”), as among them, shall be as follows:  

With respect to all Property other than the Loan Parties’:  

First - Administration Charge (to the maximum amount of $2,800,000);  

Second – Second KERP Charge (to the maximum amount of $527,500);  

Third – Directors’ Charge (to the maximum amount of $13,500,000);  

Fourth – DIP Charge;  

Fifth – JV Rent Charge; and  

Sixth – Directors’ Charge (to the maximum amount of $35,700,000). 

SEALING  

8. THIS COURT ORDERS that Confidential Appendix [] to the [Sixteenth] Report shall be 

and is hereby sealed, kept confidential, and shall not form part of the public record, pending further 

order of this Court.  

GENERAL 

9. THIS COURT ORDERS that the Applicants or the Monitor may from time to time apply to 

this Court to amend, vary or supplement this Order or for advice and directions in the discharge 

of their powers and duties hereunder. 

10. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and 

territories in Canada.  

11. THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in the United States, to give effect to this 

Order, to assist the Applicants, the Monitor and their respective agents in carrying out the terms 

of this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Applicants and to the 

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order, 



to grant representative status to the Monitor in any foreign proceeding or to assist the Applicants 

and the Monitor and their respective agents in carrying out the terms of this Order.  

12. THIS COURT ORDERS that this Order and all its provisions are effective as of 12:01 a.m. 

Prevailing Eastern Time on the date hereof. 

 

____________________________ 
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