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I. OVERVIEW 

1. NexTier Completion Solutions Inc. and NexTier Oilfield Solutions, LLC (collectively 

“NexTier”) apply for a narrow and conditional order varying the stay of proceedings (the “Stay”) 

imposed by paragraph 9 of this Court’s March 17, 2026 Receivership Order (the “Receivership 

Order”) against Energera Inc., Energera International Inc., Energera America Inc. (“Energera 

America”), and Sandtinel LLC (collectively, the “Energera Group”). The proposed order would 

permit the action styled Kenneth Epperson v Robert Lee South, et al, Suit No. 85,689, Division A, in 

the 42nd Judicial District Court for the Parish of DeSoto, Louisiana (the “Louisiana Proceeding”), 

including the petition of intervention granted in favour of NextTier in that action, to continue solely to 

determine liability and damages and to pursue recovery from the proceeds of any insurance policy held 

by an Energera Group entity that could respond to those claims (the “Applicable Insurance”). It would 

not permit recourse against the Receiver, the receivership estate, or any other property of the Energera 

Group, and would not prejudice other creditors. 

2. Whether any insurance applies to the claims advanced in the Louisiana Proceeding will be 

determined by a court of competent jurisdiction. NexTier’s draft Order is conditional on corresponding 

relief from the United States Bankruptcy Court for the Southern District of Texas (the “Texas Court”), 

which has recognized the Receivership Order in Chapter 15 proceedings concerning Energera 

America. Because the Stay arises from the Receivership Order, NexTier first seeks relief from this 

Court. If relief is granted, NexTier will then seek corresponding relief from the Texas Court before 

taking any step prohibited by that Court’s stay. 

II. BACKGROUND 

3. On December 11, 2023, Kenneth Epperson, an employee of NexTier, was involved in a motor 

vehicle collision in DeSoto Parish, Louisiana.1 Mr. Epperson commenced the Louisiana Proceeding on 

December 9, 2024.2 

 
1 Affidavit of Austin Berliner, sworn August 3, 2026 at para 5, Exhibit A. 
2 Affidavit of Austin Berliner, sworn August 3, 2026 at para 6, Exhibit A. 
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4. Energera America, formerly known as Frac Shack America Inc., is a defendant in the Louisiana 

Proceeding.3 On August 11, 2025, a petition for intervention was filed in connection with workers’ 

compensation benefits paid to or on behalf of Mr. Epperson arising from the collision.4 The 

intervention was granted on August 13, 2025.5 

5. On March 17, 2026, this Court appointed Alvarez & Marsal Canada Inc. as receiver and 

manager (the “Receiver”) for the Energera Group. Paragraph 9 of the Receivership Order stays 

proceedings against the Energera Group and its property unless the Receiver provides written consent 

or this Court grants leave.6 

6. On March 30, 2026, the Receiver commenced Chapter 15 proceedings in the Texas Court. On 

April 13, 2026, Energera America filed a Notice of Stay in the Louisiana Proceeding advising that 

claims against it were stayed under the United States Bankruptcy Code.7 

7. On May 4, 2026, the Texas Court recognized the Canadian receivership as a foreign main 

proceeding, and gave the Receivership Order full force and effect in the United States. The Texas Court 

further imposed a stay of proceedings while retaining exclusive jurisdiction over requests for relief 

from or modification of its recognition order.8 

III. LAW AND ARGUMENT 

1. Applicable framework 

8. Canadian authorities support lifting an insolvency stay where the applicant is prejudiced by its 

continued operation and the insolvent party’s other creditors will not be prejudiced by the limited relief. 

9. Paragraph 9 of the Receivership Order expressly permits a proceeding against an Energera 

Group entity or its property to continue with the Receiver’s written consent or leave of this Court. 

Although the Stay arises from the Receivership Order, authorities applying section 69.4 of the 

Bankruptcy and Insolvency Act (“BIA”) are instructive. Section 69.4 permits relief where the applicant 

is likely to be materially prejudiced by continuation of the stay or where relief is equitable on other 

grounds. In Alignvest Private Debt Ltd v Surefire Industries Ltd, the Alberta Court of Queen’s Bench 

applied those principles when considering relief from a receivership stay and assessed the totality of 

 
3 Affidavit of Austin Berliner, sworn August 3, 2026 at para 7, Exhibit B. 
4 Affidavit of Austin Berliner, sworn August 3, 2026 at para 8, Exhibit B.   
5 Affidavit of Austin Berliner, sworn August 3, 2026, Exhibit B. 
6 Consent Receivership Order, Royal Bank of Canada v Energera Inc et al, Court File No 2603-02889 (March 17, 2026) at paras 2, 9 [ABKB]. 
7 Notice of Stay, Kenneth Epperson v Robert Lee South, et al, Suit No 85,689, Division A, 42nd Judicial District Court, DeSoto Parish, Louisiana 

(filed April 13, 2026) at paras 1–5. [TAB 3] 
8 Chapter 15 Recognition Order, Re Energera, Inc et al, Case No 26-90433 (ARP), entered May 4, 2026 at paras 2–4, 7, 9. 
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the circumstances and the relative prejudice to affected parties.9 This Court may therefore weigh the 

prejudice to NexTier if the Stay prevents advancement of the Louisiana Proceeding against any 

prejudice that the proposed limited relief would cause to the Receiver, the receivership estate, or the 

Energera Group’s other creditors. 

2. Authorities supporting insurance-limited relief 

10. Canadian courts have lifted stays where liability must be established before a claimant can 

pursue potentially available insurance and any recovery is confined to insurance proceeds unavailable 

to the insolvent party’s other creditors. 

11. In Howell v Machi, the British Columbia Supreme Court lifted a statutory bankruptcy stay to 

permit a motor vehicle action to proceed. The Court found material prejudice because liability had to 

be determined before the claimant could seek compensation under potentially available insurance, and 

further delay could aggravate her psychological injuries and cause financial hardship.10 The Court also 

found independent equitable grounds for relief, holding that a bankruptcy stay should not prevent 

timely determination of a motor vehicle claim or impede access to insurance proceeds that would not 

otherwise be available to the bankrupt’s creditors.11 

12. In Re Aleafia Health, the Ontario Superior Court of Justice (“ONSC”) lifted a bankruptcy stay 

for the limited purpose of allowing a party to pursue recovery under insurance policies. The Court 

found no prejudice to other creditors because the proceeds sought would not have been available to 

them.12 Similarly, in Pillar Capital Corp v 3 Sixty Secure Corp et al, the ONSC held that the applicant 

did not need to prove coverage on the stay application. It was sufficient that insurance might be 

available, with coverage left for the court hearing the underlying action.13 

13. In Algoma Steel Corp v Royal Bank, the Ontario Court of Appeal permitted a United States 

product-liability claim to proceed only to the extent of available liability insurance, while preventing 

recovery against the debtor’s other assets. The Court concluded that insurance-limited relief would not 

prejudice the debtor’s creditors.14 

 
9 Bankruptcy and Insolvency Act, RSC 1985, c B-3, s 69.4; Alignvest Private Debt Ltd v Surefire Industries Ltd, 2015 ABQB 148 at paras 40–43. 
10 Howell v Machi, 2017 BCSC 1806 at paras 15–21. 
11 Ibid at paras 22–24. 
12 Re Aleafia Health, 2024 ONSC 3456 at paras 6–9. 
13 Pillar Capital Corp v 3 Sixty Secure Corp et al, 2023 ONSC 4067 at paras 3–6. 
14 Algoma Steel Corp v Royal Bank, 1992 ONCA 7413 at paras 9, 13–15 [Algoma]. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultId=undefined&searchId=2026-08-04T09:50:39:475/39a53b41d20c4fc289695046103e1f6b
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultId=undefined&searchId=2026-08-04T09:50:39:475/39a53b41d20c4fc289695046103e1f6b#:~:text=Declaration%20%E2%80%94%20enforcement%20of,rights%20is%20stayed.
https://www.canlii.org/en/ab/abqb/doc/2015/2015abqb148/2015abqb148.html?resultId=undefined&searchId=2026-08-04T09:51:22:713/88325e8335514c62952cc46284635eca
https://www.canlii.org/en/ab/abqb/doc/2015/2015abqb148/2015abqb148.html?resultId=undefined&searchId=2026-08-04T09:51:22:713/88325e8335514c62952cc46284635eca#:~:text=%5B40%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20The%20test%20for%20lifting%20a%20stay%20imposed%20pursuant%20to%20a%20receivership%20order%20focuses%20on%20the%20totality%20of%20circumstances%20and%20the%20relative%20prejudice%20to%20the%20parties%20involved%20in%20the%20receivership.
https://www.canlii.org/en/ab/abqb/doc/2015/2015abqb148/2015abqb148.html?resultId=undefined&searchId=2026-08-04T09:51:22:713/88325e8335514c62952cc46284635eca#:~:text=%5B43%5D,18%20%E2%80%93%2019.
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1806/2017bcsc1806.html?resultId=undefined&searchId=2026-08-04T09:56:26:197/f0b42b24091c4ce29c2e9aea8909d2a9
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1806/2017bcsc1806.html?resultId=undefined&searchId=2026-08-04T09:56:26:197/f0b42b24091c4ce29c2e9aea8909d2a9#:~:text=%5B15%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20At%20the%20commencement%20of%20trial%2C%20I%20heard%20Ms.%C2%A0Howell%E2%80%99s%20submissions%20with%20respect%20to%20lifting%20the%20statutory%20stay%20of%20the%20proceedings%20against%20Mr.%C2%A0Machi%20in%20order%20to%20permit%20Ms.%C2%A0Howell%20to%20continue%20her%20action%20against%20him.%20I%20lifted%20the%20stay.%20These%20are%20my%20reasons%20for%20that%20decision.
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1806/2017bcsc1806.html?resultId=undefined&searchId=2026-08-04T09:56:26:197/f0b42b24091c4ce29c2e9aea8909d2a9#:~:text=%5B21%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20Third%2C%20I%20was%20satisfied%20that%20delay%20in%20determining%20the%20issues%20in%20this%20case%20might%20aggravate%20the%20psychological%20injuries%20Ms.%C2%A0Howell%20alleged%20as%20a%20result%20of%20the%20Accident%20and%20cause%20her%20financial%20hardship.%20This%20was%2C%20in%20part%2C%20why%20the%20trial%20adjournment%20applications%20were%20denied.
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1806/2017bcsc1806.html?resultId=undefined&searchId=2026-08-04T09:56:26:197/f0b42b24091c4ce29c2e9aea8909d2a9#:~:text=%5B22%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20Even%20if%20I%20had%20not%20concluded%20that%20there%20would%20have%20been%20material%20prejudice%20to%20Ms.%C2%A0Howell%20from%20not%20lifting%20the%20stay%2C%20I%20would%20have%20determined%20that%20there%20were%20other%20equitable%20grounds%20on%20which%20to%20do%20so.
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1806/2017bcsc1806.html?resultId=undefined&searchId=2026-08-04T09:56:26:197/f0b42b24091c4ce29c2e9aea8909d2a9#:~:text=%5B24%5D,to%20satisfy%20creditors.
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3456/2024onsc3456.html?resultId=undefined&searchId=2026-08-04T10:00:53:042/4919e55f91364c6494c52a6bea30f41a
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3456/2024onsc3456.html?resultId=undefined&searchId=2026-08-04T10:00:53:042/4919e55f91364c6494c52a6bea30f41a#:~:text=%5B6%5D%C2%A0%C2%A0%20%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20Section%2069.4%20of%20the%20BIA%20permits%20a%20creditor%20to%20apply%20to%20the%20Court%20for%20a%20declaration%20that%20the%20stay%20should%20be%20lifted%20as%20the%20creditor%20is%20likely%20to%20be%20materially%20prejudiced%20by%20the%20continued%20operation%20of%20the%20stay%2C%20or%20that%20it%20is%20equitable%20on%20other%20grounds%20to%20lift%20the%20stay.
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc3456/2024onsc3456.html?resultId=undefined&searchId=2026-08-04T10:00:53:042/4919e55f91364c6494c52a6bea30f41a#:~:text=%5B9%5D%C2%A0%C2%A0%20%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20I%20am%20satisfied%20that%20that%20there%20is%20no%20prejudice%20to%20the%20creditors%20or%20Aleafia%20to%20lift%20the%20stay%20to%20allow%20the%20Debentureholders%20to%20seek%20recovery%20under%20the%20applicable%20insurance%20proceeds%20that%20would%20likely%20not%20be%20available%20to%20Aleafia%E2%80%99s%20other%20creditors.
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc4067/2023onsc4067.html?resultId=undefined&searchId=2026-08-04T10:08:20:093/ee2b53e7af0847cabfaaca3fd30144e0
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc4067/2023onsc4067.html?resultId=undefined&searchId=2026-08-04T10:08:20:093/ee2b53e7af0847cabfaaca3fd30144e0#:~:text=3.%C2%A0%C2%A0%20%C2%A0%C2%A0,CarswellOnt%20156.
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc4067/2023onsc4067.html?resultId=undefined&searchId=2026-08-04T10:08:20:093/ee2b53e7af0847cabfaaca3fd30144e0#:~:text=6.%C2%A0%C2%A0%20%C2%A0%C2%A0%20Accordingly%2C%20I%20am%20satisfied%20that%20it%20is%20just%20and%20equitable%20to%20lift%20the%20stay%20for%20the%20limited%20purpose%20as%20set%20out%20above%20and%20in%20accordance%20with%20the%20terms%20of%20the%20draft%20order%20submitted.
https://www.canlii.org/en/on/onca/doc/1992/1992canlii7413/1992canlii7413.html?resultId=undefined&searchId=2026-08-04T10:14:39:659/93b391c1263849ed8da8cfd820f7da9d
https://www.canlii.org/en/on/onca/doc/1992/1992canlii7413/1992canlii7413.html?resultId=undefined&searchId=2026-08-04T10:14:39:659/93b391c1263849ed8da8cfd820f7da9d#:~:text=The%20concern%20of,we%20now%20turn.
https://www.canlii.org/en/on/onca/doc/1992/1992canlii7413/1992canlii7413.html?resultId=undefined&searchId=2026-08-04T10:14:39:659/93b391c1263849ed8da8cfd820f7da9d#:~:text=If%20the%20plaintiff,Hayes%20against%20Algoma.
https://www.canlii.org/en/on/onca/doc/1992/1992canlii7413/1992canlii7413.html?resultId=undefined&searchId=2026-08-04T10:14:39:659/93b391c1263849ed8da8cfd820f7da9d#:~:text=For%20these%20reasons%2C%20we%20grant%20leave%20to%20appeal%2C%20allow%20the%20appeal%2C%20set%20aside%20the%20order%20of%20Farley%20J.%20dated%20April%209%2C%201992%2C%20and%20grant%20leave%20to%20Kelsey%2DHayes%20to%20proceed%20as%20it%20may%20be%20advised%20in%20the%20terms%20set%20out%20above.
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14. Carey Canada Inc (Re) is closely analogous. In that cross-border proceeding, the ONSC lifted 

a Canadian stay imposed when it recognized United States bankruptcy orders, permitting claimants to 

continue proceedings solely to obtain judgments enforceable against available liability insurance. 

Relying on Algoma, the Court held that insolvency protection is for the debtor and should not insulate 

insurers from responding to covered claims.15 

3. The proposed relief is appropriately qualified 

15. The Louisiana Proceeding cannot determine Energera America’s liability or damages while the 

Stay remains in place. Those determinations are necessary before Mr. Epperson or NexTier can pursue 

recovery under any Applicable Insurance. Under NexTier’s draft Order, any judgment, award, 

settlement, costs award, or other recovery would be limited to proceeds of Applicable Insurance. The 

draft Order bars recourse against the Receiver, the receivership estate, the Energera Group, and their 

property. Advancing the Louisiana Proceeding on those terms will therefore not diminish the 

receivership estate and allows Mr. Epperson to proceed with his claim and correspondingly allows 

NexTier to continue with its subrogated claim. 

16. Conversely, NexTier and Mr. Epperson are prejudiced by the continuing operation of the Stay 

because they cannot obtain the liability and damages determinations needed to pursue potentially 

available insurance. Without limited relief from both courts, they cannot advance the Louisiana 

Proceeding while the Canadian and United States stays remain in force.16 

17. The limitations in NexTier’s draft Order protect the Receiver and creditors. Enforcement of 

any judgment, award, settlement, costs award, or other recovery would be confined to proceeds of 

Applicable Insurance, as determined by a court of competent jurisdiction. No deductible, self-insured 

retention, defence cost, or other amount could be recovered from the Receiver, the receivership estate, 

the Energera Group, or their property. NexTier does not seek an early distribution from the estate or 

any improvement in priority relative to the Energera Group’s other creditors. 

18. For greater clarity, this Court is asked only to vary the Stay imposed by the Receivership Order. 

Separate relief from the Texas Court is required before the Louisiana Proceeding may continue in the 

United States, and the draft Order is expressly conditional on that corresponding relief. The proposed 

order would not purport to modify the Chapter 15 recognition order. 

 
15 Carey Canada Inc (Re), 2006 ONSC 41289 at paras 6–17 [ONSC]. 
16 Affidavit of Austin Berliner, sworn August 4, 2026 at paras 11–13. 

https://www.canlii.org/en/on/onsc/doc/2006/2006canlii41289/2006canlii41289.html?resultId=undefined&searchId=2026-08-04T10:17:53:703/f9b58e673159464fba2892255500220f
https://canlii.ca/t/1q4r4#par6
https://www.canlii.org/en/on/onsc/doc/2006/2006canlii41289/2006canlii41289.html?resultId=undefined&searchId=2026-08-04T10:17:53:703/f9b58e673159464fba2892255500220f#:~:text=%5B17%5D,or%20future%20assets.
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IV. CONCLUSION 

19. The authorities establish that an insolvency stay may be varied where its continuation would 

materially prejudice a claimant or where relief is equitable on other grounds. They also support relief 

permitting liability and damages to be determined where recovery is confined to potentially available 

insurance and the estate and other creditors remain protected. 

20. Continuation of the Stay prejudices NexTier by preventing advancement of the intervention 

and the determinations needed to pursue potentially available insurance proceeds. The limitations in 

NexTier’s draft Order ensure that the Receiver, the receivership estate, the Energera Group, and other 

creditors will not be disadvantaged if the Stay is lifted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 4TH DAY OF AUGUST, 2026. 

 BENNETT JONES LLP 

 Per:    ______________________________ 

 Michael W. Selnes, Ben Merrell (Student-at-Law) and 

Patrick Murphy (Summer Law Student) 

Counsel for the Applicant, NexTier Completion Solutions 

Inc. 
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