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Introduction 

[1] Sanovest Holdings Ltd. (“Sanovest”) applies for an order that would bring four 

separate actions within the ambit of this insolvency litigation involving entities in 

which it is a stakeholder (e.g., limited partner and secured creditor). The parties refer 

to those actions, previously ordered to be tried together, as the “Bear Mountain 

Litigation” (see 2024 BCSC 635; 2025 BCSC 991). 

[2] This insolvency litigation concerns lands and assets known as the Bear 

Mountain Resort located near Langford, British Columbia. I issued a receivership 

order by consent (“Receivership Order”) in this proceeding on September 18, 2024, 

following a lengthy and fractious hearing, where nearly every issue was in dispute. 

The parties ultimately agreed to an order appointing Alvarez & Marsal Canada Inc. 

as receiver and manager (“Receiver”) over certain lands (“Lands”) within the Bear 

Mountain Resort community, together with all of the assets and undertakings of the 

other respondents, including Ecoasis Bear Mountain Developments Ltd. (“EBMD”). 

[3] Two of the terms of the parties’ agreement that resulted in the Receivership 

Order excluded the business of Ecoasis Resort and Golf LLP (“Resorts”), including 

all of its operations such as its golf course and tennis club, and the Bear Mountain 

Litigation from the ambit of the receivership (“Receivership”). The trial of the Bear 

Mountain Litigation, which has been proceeding separately with no case 

management judge assigned, was scheduled to commence in January 2026; it has 

been adjourned to January 2027. 

[4] Additional terms of the Receivership Order allowed any party to apply to vary 

it, and as will be seen from the discussion below, included carveouts for the Bear 

Mountain Litigation (defined in the Receivership Order as the “Oppression 

Litigation”), the Receiver’s involvement in the tennis club and golf course business, 

and an arbitration proceeding involving some of the entities and a third party 

(referred to as the “Hotel Arbitration”; a discussion of the issues in the Hotel 

Arbitration may be found at Bear Mountain Resort & Spa Ltd. v. Ecoasis Resort and 

Golf LLP., 2025 BCCA 368). 
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[5] My reasons for judgment, issued in this proceeding following a subsequent 

variation application heard in July 2025, should be read in conjunction with these 

reasons as they include a lengthy discussion of underlying facts, parties, and issues; 

see 2025 BCSC 1504. 

[6] Sanovest’s instant application is grounded in the terms of the Receivership 

Order permitting variation, or alternatively, s. 187(5) of the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3 [BIA]. 

[7] It will suffice at this juncture to say that all litigation between the parties 

remains highly fractious. The principal combatants are Mr. Tian Kusumoto and 

Mr. Daniel Matthews. Mr. Kusumoto is a director of Sanovest. Mr. Matthews is the 

director and president of 599315 B.C. Ltd. (“599”).  

[8] Adding to the intensity and complexity of their litigation, and complicating an 

orderly resolution of the Receivership proceeding, are their competing claims 

(advanced on their own behalf and through various entities) in the Bear Mountain 

Litigation, alleging various forms of mala fide conduct against each other such as 

breach of fiduciary duty and oppression.  

[9] Sanovest’s position is that the Bear Mountain Litigation must now be brought 

within the Receivership to promote its orderly, efficient resolution for the benefit of all 

stakeholders. Sanovest submits that the outcome of the Receivership depends on 

the timely determination of the claims in the Bear Mountain Litigation. As a 

consequence, Sanovest says that case management is urgently needed, with a view 

to incorporating hybrid procedures contemplated in the BIA, as was done in 

Alderbridge Way GP Ltd. (Re), 2023 BCSC 1718 and Walter Energy Canada 

Holdings, Inc. (Re), 2017 BCSC 709, now that trial is delayed by a year.  

[10] Although part of the relief Sanovest seeks is an order for a hybrid form of trial, 

as was done in Alderbridge, I advised the parties that I am not able to determine 

suitability without further in-depth submissions, particularly in light of Mr. Matthews’ 
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almost universal and adamant opposition to anything other than a traditional trial on 

account of significant credibility issues and resulting prejudice.  

The Key Parties 

[11] Before turning to discuss the component actions of the Bear Mountain 

Litigation and their intersection with the Receivership proceeding, and whether I can 

and should vary the Receivership Order as Sanovest asks, it is useful to describe 

the role of Mr. Kusumoto and Mr. Matthews in the various entities.  

[12] I will start with the relevant ownership structure of Resorts and the various 

Ecoasis entity respondents. Ownership is structured through a tiered layer of 

entities. The parent entity and managing partner is EBMD. Immediately below EBMD 

in the tier is Ecoasis Developments LLP. The parties refer to it either as 

“Developments” or the “Partnership” (I will refer to it by the former to align with my 

prior reasons: 2025 BCSC 1504). Below Developments in the tier sits Resorts (also 

a partnership) and below Resorts is another entity, BM Golf Course Ltd.  

[13] Sanovest and 599 each own 50% of EBMD. Each one also owns 49.75% of 

the units of Developments (EBMD owns the remaining 0.5%). Developments owns 

99% of Resorts (EBMD owns the remaining 1%). 

[14] Sanovest is also the senior secured lender to Developments. 

[15] The two principals of the various entities in this proceeding are Mr. Kusumoto 

and Mr. Matthews. Both hold significant positions in the various ownership entities. 

For example, Mr. Kusumoto is a director and the chief financial officer of EBMD. 

Mr. Matthews is a director and the chief executive officer and president of EBMD. 

Both are directors of the remaining corporate respondents (those entities are 

guarantors of Developments’ indebtedness to Sanovest).  

[16] Additionally, Mr. Tom Kusumoto, who is Tian Kusumoto’s father and a former 

director of Sanovest, is a party in some of the actions comprised in the Bear 

Mountain Litigation. 

7
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Bear Mountain Litigation 

[17] I summarize the nature of the four actions below and will use the short form 

descriptors used by the parties for each. 

[18] VA S223937 was commenced by Sanovest on May 13, 2022 (“Sanovest 

Action”), seeking an award of equitable compensation payable to Developments, 

against Mr. Matthews and Tom Kusumoto, for alleged breaches of fiduciary duties 

and failures to disclose self-interested transactions between January 2016 and June 

2022. 

[19] VA S234047 was commenced on June 1, 2023 by 599 and on behalf of 

Developments and Resorts (“Partnership Action”), all represented by counsel acting 

for 599 and Mr. Matthews. The claim in that action is for damages, on behalf of 

Developments, against Sanovest, EBMD, and Tian Kusumoto for alleged breaches 

of the terms of Developments’ partnership agreement and duties owed to it. 

[20] VA S234048 was commenced by petition on June 1, 2023 (“Oppression 

Action”) and converted to an action on April 18, 2024. In that action, Mr. Matthews 

and 599 seek oppression remedies against Developments, Resorts, and EBMD. 

Some of the relief overlaps with matters concerning the Receivership. For example, 

Mr. Matthews seeks an order authorizing Developments to obtain third-party 

financing and an order directing equity distributions to be paid to 599. 

[21] The parties ultimately agreed in oral submissions on this application that the 

Sanovest Action, the Partnership Action, and the Oppression Action are 

predominantly derivative actions. They are not inter-creditor disputes (as 599 and 

Mr. Matthews argued at one point).  

[22] The parties have not addressed the effect, if any, arising from the fact that 

leave was not sought to commence derivative actions on behalf of Developments. 

The fact that Mr. Matthews both brings an action on behalf of Developments in the 

Partnership Action and has sued Developments in the Oppression Action has been 

raised by Sanovest as an issue affecting the lens through which I should view the 
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objections raised by Mr. Matthews and 599 to the relief it seeks on the instant 

application.  

[23] The fourth action comprising the Bear Mountain Litigation, VA S226218, was 

commenced by Tom Kusumoto seeking judgment against Mr. Matthews for 

$1.585 million plus interest arising from three loans that he advanced to 

Mr. Matthews between July 2019 and February 2020 in the context of their business 

relationship in Developments (“Debt Action”). 

[24] Most of the terms of a case plan order issued in the Bear Mountain Litigation 

have been met. The initial examination for discovery of Mr. Matthews did not finish 

by the deadline but has now completed. In all, I was told that 12 days of discovery 

have taken place. There remain outstanding requests for documents and questions 

from examination for discovery (with contested production applications forthcoming). 

Expert reports have not been served (the deadlines were October 17, 2025 for initial 

reports and November 28, 2025 for responding reports). I am told by counsel that 

those reports are intended to deal with quantum issues, and the experts cannot be 

properly instructed until the amount realized from the Receiver’s sale of the assets 

encompassed in the Receivership is known. That is one of the key reasons why the 

trial was adjourned. 

The Receivership Order Provides for Variation 

[25] As seen from the excerpt below, the parties specifically contemplated the 

prospect for variation of the Receivership Order, generally, as well as specifically to 

the Receiver’s role in the Bear Mountain Litigation, Resorts’ business, and the Hotel 

Arbitration:  

APPOINTMENT 

… 

2. Until further Order, this appointment [of the Receiver] shall not include 
or extend to: 

(a) the Oppression Litigation (as defined in paragraph 13) [the Bear 
Mountain Litigation], and, for clarity and notwithstanding anything else 
in this Order, subject to further order of this Court, the Receiver shall 
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have no obligation to manage or otherwise participate in the 
Oppression Litigation; and 

(b) Resorts’ operations and business (the “Resorts Business”) which, 
subject to further order of this Court, shall continue to be managed by 
EBMD, provided that EBMD and Resorts are required to provide 
access and cooperation to the Receiver pursuant to paragraphs 7 to 
10 of this Order, including in respect of Resorts and the Resorts 
Business. For greater clarity, the Resorts Business does not include 
the ownership, disposition or encumbrance of any interests in real 
property. 

… 

NO PROCEEDINGS AGAINST THE DEVELOPMENT ENTITIES OR THE 
PROPERTY 

… 

13. Notwithstanding paragraphs 3(g), 3(j), 12 and 14, subject to further 
order of this Court, this Order shall not in any way impact the litigation 
in Action Nos. (Vancouver Registry) S223937, S226218, S234047 
and S234048 (collectively, the “Oppression Litigation”) [Bear Mountain 
Litigation] or the arbitration proceedings [Hotel Arbitration] between 
Ecoasis Resort and Golf LLP and Bear Mountain Resort & Spa Ltd., 
BM Management Holdings Ltd. and BM Resort Assets Ltd. 

… 

GENERAL 

39. Any interested party may apply to this Court to vary or amend this 
order on not less than seven (7) clear business days’ notice to the 
Service List and to any other party who may be affected by the 
variation or amendment, or upon such other notice, if any, as this 
Court may order.  

[Bold in original; insertion in square brackets and underlining emphasis 
added] 

Discussion  

[26] As noted at the outset, the Receivership Order resulted from the compromise 

of a hotly contested receivership application, where the predominant dispute was 

whether a broad (Sanovest’s position) or slim (Mr. Matthews’ and 599’s position) 

receivership order was appropriate in the circumstances. Given the significant 

liquidity issues facing the entities comprised in Resorts, it was essential that some 

form of receivership be granted without delay to allow a sales process to get 

underway.  
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[27] In relation to the Bear Mountain Litigation, 599 and Mr. Matthews made it 

clear in submissions during the hearing that led to the Receivership Order that they 

did not wish to have their claims in the Bear Mountain Litigation stayed on account of 

a receivership order. In bringing the instant application, Sanovest does not seek to 

stay the Bear Mountain Litigation, nor to have the Receiver take control of it. 

Sanovest’s stated purpose is to engage case management within the Receivership 

with a view to using, where appropriate, the summary procedures contemplated by 

the BIA. It is noteworthy that at one point in their submissions, 599 and 

Mr. Matthews acknowledged that summary procedures might be appropriate but say 

that if any are, they should be crafted under the Supreme Court Civil Rules and not 

under the BIA.  

[28] I did not find when I issued the Receivership Order that the exclusionary 

provisions concerning the Bear Mountain Litigation were an impermissible attempt to 

contract out of the single proceeding model contemplated by the case authorities: 

see, e.g. Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 

para. 22; Peace River Hydro Partners v. Petrowest Corp., 2022 SCC 41 at 

paras. 54–55; Mundo Media Ltd. (Re), 2022 ONCA 607 at para. 6; Alderbridge at 

paras. 46–54.  

[29] Nothing was drawn to my attention at the time I issued the Receivership 

Order concerning any possible intersection between the Receivership and the Bear 

Mountain Litigation. The possible connection concerned Resorts’ business and 

I agreed to exclude it on a provisional basis to allow Mr. Matthews and 599 the 

opportunity to demonstrate that they could, contrary to Sanovest’s assertion, operate 

its business as a going concern. Otherwise, the parties were to await the outcome of 

the Receiver’s analysis of the appropriate manner in which to sell the Lands and 

whether Resorts should be brought into the Receivership. 

[30] Those were the circumstances in which the Receivership Order was made 

and are some of the important factors for my determination of the instant application: 

11
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Integris Credit Union v. Mercedes-Benz Financial Services Canada Corporation, 

2016 BCCA 231 at paras. 25–28.  

[31] The fact that the Receivership Order was a consent order is not an

impediment to variation in the circumstances: see, e.g., Century Services at 

para. 22; Mundo Media at paras. 6, 40, 52; Alderbridge at paras. 104–106; Williams 

Moving & Storage (B.C.) Ltd. v. Canada (Minister of National Revenue), 2024 BCCA 

160 at paras. 85–89. 

[32] Nor do I find Sanovest’s current application to be an attempt to reopen an

order where a change in material fact(s) must be shown. There is no basis to 

construe the Receivership Order as a final order incapable of variation without 

demonstrating a change in material fact(s). 

[33] Variation of the Receivership Order has in fact occurred twice.

[34] As mentioned, in July 2025, I varied the Receivership Order to include

Resorts’ business and operations in the Receivership. 599 and Mr. Matthews 

opposed Sanovest’s application at that time but did not assert that the Receivership 

Order could not be varied unless a change in material fact(s) is shown.  

[35] Moreover, Mr. Matthews and 599 supported Sanovest’s subsequent

application (contested by the third party) to vary the Receivership Order to include 

the Hotel Arbitration within the ambit of the Receivership. 

[36] There is also no basis to establish that Sanovest has delayed in putting 599

and Mr. Matthews on notice of their intention to bring the instant application nor in 

filing it. The delay in having it heard was due to the court’s scheduling.  

[37] 599 and Mr. Matthews did not establish, any prejudice if the order is made.

Mr. Matthews’ evidence that bringing the Bear Mountain Litigation into the 

Receivership “could signal potential problems” with lenders and appraisers is a 

general statement not supported by any facts. 

12
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[38] I disagree with 599 and Mr. Matthews’ characterization of the variation 

provisions of the Receivership Order (citing Canada North Group Inc (Companies' 

Creditors Arrangement Act), 2017 ABQB 550 at paras. 50, 51–56) as a “come back” 

provision, available only when circumstances change. 

[39] These remarks of the eminent insolvency jurist Justice Farley in Ravelston 

Corp. (Re), [2005] O.J. No. 1643, 138 A.C.W.S. (3d) 792, are instructive to the facts 

of the instant case: 

[6] … 

(j) In this regard, I reiterate what I have said before in 
other cases and what should be taken as a given automatic if 
not expressed. No party or interested person using the 
comeback clause on a timely basis should feel constrained by 
the fact that the court has today granted these orders – 
constrained legally, functionally or psychologically. The onus is 
always on the applicants to justify the order and its language 
and the court is always willing to adjust the language or 
amend, vary or delete any term – or indeed to terminate the 
order if that is the appropriate thing to do. The race is not to 
the swift and there is no benefit to being on the high ground in 
the sense of having an order in place which has not been 
exposed to full debate on an informed basis.  

[Emphasis added] 

[40] As I have pointed out, the intersection between the Bear Mountain Litigation 

and the Receivership was not addressed when the Receivership Order was issued. 

Nor was the notion that the Receivership Order could only be varied on a change in 

material fact(s). There was no full debate. 

[41] At this juncture, I can only determine that it is not clear the way in which the 

outcome of the Bear Mountain Litigation will affect the distribution of sale proceeds 

(called the ”waterfall”) as between Sanovest and 599 as equity partners 

contemplated by Developments’ partnership agreement; what is certain is that the 

outcome of the claims in the Bear Mountain Litigation is a critical factor to 

determining the quantum of the assets currently encompassed within the 

Receivership and the ultimate distributions to be made.  

13
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Orders Made at the Hearing 

[42] When the initial phase of the hearing concluded on December 1, 2025, 

I advised the parties that whether or not I varied the Receivership Order to bring the 

Bear Mountain Litigation within the ambit of the Receivership, I was satisfied that the 

litigation required case management and interim orders directed at moving the 

litigation forward in an efficient and proactive manner so as not to hold up the 

Receivership to the detriment of all stakeholders.  

[43] To that end, and with the parties’ agreement, I made the following orders in 

the Bear Mountain Litigation on December 1, 2025: (a) the parties will respond to all 

outstanding examination for discovery requests by December 12, 2025; (b) the 

parties will meet and confer on all outstanding document discovery issues by 

December 19, 2025; (c) the parties will write to each other and to the Court 

identifying any document discovery or other motions they wish to bring (together with 

issue identification and time estimates); and (d) any party who is a plaintiff in any 

action in the Bear Mountain Litigation will deliver trial management briefs by 

January 16, 2026; any party who is a defendant by January 23, 2026.  

Subsequent Event: Sale of Assets 

[44] The parties returned to court on January 21, 2026 on a sale approval 

application to advise me that the limited partners – Sanovest, 599, and EBMD – had 

reached agreement (“Settlement Agreement”) concerning the sale of the Lands and 

other assets owned by Developments and subsidiary entities (including Resorts) to 

Groundplay Developments Ltd. (“Groundplay”), an entity involving Mr. Matthews, for 

just over $141 million. After reviewing the transaction and hearing the parties’ 

submissions (including submissions grounded on evidence dispelling any concern 

that the Developments and Resorts partnerships had been inadvertently dissolved), 

and after being told of the Receiver’s recommendation to approve the sale, I granted 

the order sought and approved the asset purchase agreement (“APA”), as I found 

the asset sale to be fair and reasonable. It is a significant, positive step in moving 

the Receivership towards conclusion for the benefit of all stakeholders. 

14
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Disposition 

[45] None of the events following the conclusion of the initial phase of the hearing 

of this application, including the sale to Groundplay, have altered my assessment 

that the outcome of the claims in the Bear Mountain Litigation is a critical factor to 

determining the quantum of the assets currently encompassed within the 

Receivership and the ultimate distributions to be made.  

[46] Even after the APA completes, the outcome of the claims in the Bear 

Mountain Litigation remains intertwined with the Receivership. 

[47] The Receiver will remain involved, as it will need to attend to distributions and 

holdbacks contemplated by the Settlement Agreement (e.g., $3.4 million until after 

the resolution of the claims in the Bear Mountain Litigation), and prepare financial 

statements and attend to tax filings (for 2025 and for a long and undefined period 

thereafter). 

[48] Moreover, in view of the Settlement Agreement, the Receiver will remain 

involved to assess: (a) claims that Sanovest and 599 and Mr. Matthews assert for 

legal expenses incurred in the Bear Mountain Litigation; and (b) any claims 

Mr. Matthews and 599 assert for management fees, reimbursement of partnership 

expenses incurred personally by Mr. Matthews or 599, as they are now, per the 

Settlement Agreement and a claims process order I issued by consent on 

January 27, 2026, included within the claims process in the Receivership: 

[Settlement Agreement]  

15. b. Sanovest is entitled to prove a claim for its costs of the [Bear Mountain] 
Litigation as a claim of Sanovest against Ecoasis [defined to include 
Developments, EBMD, and Resorts], including, without limitation, under any 
of its loan agreements;  

… 

15. d. Mr. Matthews and 599 represent and agree that the maximum amount 
of any claims they may submit in such claims process will not exceed 
$1,000,000 in aggregate. 

[Claims Process Order] 

24. Notwithstanding anything else in this Claims Process Order, for 
certainty, pursuant to section 15(d) of the Settlement Agreement, Mr. Daniel 

15
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Matthews and 599315 B.C. Ltd. may submit Claims in the Claims Process 
for: (a) management fees payable by the Ecoasis Entities to Mr. Daniel 
Matthews or 599315 B.C. Ltd.; or (b) reimbursement by the Ecoasis Entities 
of partnership expenses personally incurred by Mr. Daniel Matthews or 
599315 B.C. Ltd. (including, by way of example, costs of the [Hotel 
Arbitration]); 

[Insertion in square brackets added 

[49] Whether claims Mr. Matthews and 599 may present in the claims process, per 

para. 24(b) of the claims process order, for reimbursement of management fees and 

expenses are included within the claims to be determined in the Bear Mountain 

Litigation is a disputed issue. Thus, proving those claims as well as the claims for 

recovery of legal expenses engages, at a minimum, the risk of inconsistent findings 

if the Bear Mountain Litigation is determined outside of the Receivership. 

[50] I disagree with the submission of 599 and Mr. Matthews that in light of the 

approved sale to Groundplay, the Bear Mountain Litigation is now “normal 

commercial litigation” that should follow a step-by-step, and what I took to be a likely 

drawn-out, path through interlocutory procedures and trial. 

[51] Quite apart from the seeming overlap between claims asserted in some of the 

actions in the Bear Mountain Litigation and the Receivership, given the clear 

intersection between the Bear Mountain Litigation and the need for a prompt, 

efficient, and orderly conclusion of the Receivership for the benefit of all 

stakeholders, the Bear Mountain Litigation must be brought within the ambit of the 

Receivership. 

[52] I also reject the recent assertion, advanced by 599 and Mr. Matthews, that 

Groundplay will be prejudiced if the order is granted because of the stigma of 

receivership. Their submission overlooks the fact that Groundplay and the assets it 

purchased fall outside the Receivership. Their further contention that bringing the 

Bear Mountain Litigation within the ambit of the Receivership will draw undue public 

attention to their disputes in the Bear Mountain Litigation is not supported by 

evidence and moreover, fails to recognize that the litigation and its connection with 

the Receivership are already public knowledge. Their prejudice submission drives 
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home the need for as swift a conclusion as possible to the Receivership, as opposed 

to the point they made about a staged approach in “normal commercial litigation”. 

[53] As I said above, this is not a case where a change in material circumstances 

is required. Even if it were, now that Sanovest and the Receiver have identified 

matters not previously disclosed arising from the Bear Mountain Litigation that 

require the Receiver to remain engaged until that litigation is concluded, there is a 

justifiable basis for Sanovest’s alternative ground for variation – s. 187(5) of the BIA. 

Continuing to exclude the Bear Mountain Litigation outside the ambit of the 

Receivership would now, in the present circumstances, be an unwarranted 

departure from the single proceeding model. 

[54] Accordingly, the Receivership Order is varied to encompass the Bear 

Mountain Litigation within the Receivership. 

[55] The parties should schedule a further hearing concerning Sanovest’s 

application to establish summary procedures in the Bear Mountain Litigation.  

“P. Walker J.” 
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No. S-243389 
Vancouver Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 
IN BANKRUPTCY AND INSOLVENCY 

IN THE MATTER OF THE RECEIVERSHIP OF  
ECOASIS DEVELOPMENTS LLP AND OTHERS 

BETWEEN: 

SANOVEST HOLDINGS LTD. 

PETITIONER 

AND: 

ECOASIS DEVELOPMENTS LLP, ECOASIS BEAR 
MOUNTAIN DEVELOPMENTS LTD., ECOASIS RESORT 
AND GOLF LLP, 0884185 B.C. LTD., 0884188 B.C. LTD., 
0884190 B.C. LTD., 0884194 B.C. LTD., BM 81/82 LANDS 
LTD., BM 83 LANDS LTD., BM 84 LANDS LTD., BM 
CAPELLA LANDS LTD., BM HIGHLANDS GOLF COURSE 
LTD., BM HIGHLANDS LANDS LTD., BM MOUNTAIN GOLF 
COURSE LTD. and BEAR MOUNTAIN ADVENTURES LTD.  

RESPONDENTS 

ORDER MADE AFTER APPLICATION 

BEFORE 

) 
) 
) 
) 
) 

THE HONOURABLE MR. JUSTICE P. 
WALKER 

) 
) 
) 
) 
) 

            29/JAN/2026 

ON THE APPLICATION of Sanovest Holdings Ltd., Tian Kusumoto, and TRK Investments 
Corporation, and coming on for hearing at Vancouver, British Columbia, on November 24 and 26, 
and December 1, 2025, and January 12, 21, and 27, 2026;  

AND ON HEARING Andrew Nathanson K.C., Kibben Jackson, Lisa Hiebert, Lars Brusven, Thor 
Paulson, and Emma Madden-Krasnick, Articled Student, counsel for the Petitioner; Scott 
Stephens, Malcolm Funt, and Jessica Chan, counsel for 599315 BC Ltd. and Daniel Matthews; W. 
Eric Pedersen, counsel for Tomoson (Tom) Kusumoto; Peter Rubin, Claire Hildebrand, and Encina 
Roh, counsel for Alvarez & Marsal; and Jef Poulsen, counsel for Royal Bank of Canada; 

AND ON READING the material filed herein; 
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AND JUDGMENT BEING RESERVED TO THIS DATE; 

THE COURT ORDERS AND DIRECTS that: 

1. This Court’s September 18, 2024 Order (the “Receivership Order”) is varied such that 
the Oppression Litigation, as defined in the Receivership Order, shall form part of the 
proceedings in No. S-243389 (the “Receivership Proceedings”) and will be subject to the 
control and direction of this Court in the Receivership Proceedings. 

2. Notwithstanding paragraph 1 of this Order, the Oppression Litigation shall not be stayed, 
and the Receiver shall continue to have no obligation to manage or otherwise participate 
in the Oppression Litigation, subject to further order this Court. 

3. The parties to the Oppression Litigation shall schedule a further hearing concerning 
Sanovest’s application to establish summary procedures in the Oppression Litigation. 

[Balance of the page intentionally blank] 
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4. Endorsement of this Order by counsel appearing on this application other than counsel for 
the Petitioner, counsel for 599315 B.C. Ltd. and Daniel Matthews, and counsel for the 
Receiver is dispensed with. 

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO 
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY 
CONSENT: 

 

Signature of Andrew Nathanson, K.C. 
Lawyer for Sanovest Holdings Ltd., Tian 
Kusumoto, and TRK Investments 
Corporation  

 
 

Signature of Malcom Funt 
Lawyer for 599315 BC Ltd. and Daniel 
Matthews in Action Nos. S223937, S226218, 
S234047, and S234048 

 
 

Signature of Scott Stephens 
Lawyer for 599315 BC Ltd. and Daniel 
Matthews in Action No. S243389  
 

Signature of Peter Rubin 
Lawyer for Alvarez & Marsal 

  
BY THE COURT 
 
 
 

 REGISTRAR 
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property of Ecoosis Rcson and Golf LLP C'Rcsorlf') and all of the asset<, undertakings and 
property of the Rcsp0ndcnts Ecoasis Development.~ LLP ("EDL"), &:oasis Bear Mountain 
Developments Ltd. ("ll8MD"), 0884185 B.C. Ltd .. 0884 I 88 B.C. Ltd., 0884190 B.C. Lid., 
0884194 B.C. Ltd., BM 81/82 Lands Lid .. BM 8J Lands Lid .. BM 84 Lands Lid .. BM Capella 
Lands Lid., BM Highlands Golf Course Lid., BM Highlands Lands Ltd. and BM Moun lain Golf 
Course Ltd. (collectively. the "Development Entities" and together with BMA and Resorts. the 
"Ecoasis Entitles"), comi.ng on for hearing this day at Vancouver. British Columbia and with lhc 
consenl of 599315 B.C. Lid and Daniel Ma11hews. 

ANO ON READING the material filed. including the Affidavit #I o(Tian Kusumoto made May 
22. 2024, the Afridavil # I of Suzanne Volkow made May 16, 2024 and the consen1 of Alvarez & 
Marsal Canada Inc. to act as the Receiver; ANO ON HEARING l{jbbcn Jackson and Lisa Hiebert. 
counsel for the Petitioner Craig A.B. Ferris, K.C. and William L Robens, counsel for 599315 B.C. 
Ltd. and Daniel Mau hews and those 01her counsel as listed on Schedule "A" hereto, and no one 
else appearing. allhough duly served. 

THIS COURT ORDERS AND DECLARES lhat: 

APPOINTMENT 

I. Pursuan1 10 Scc1ion 243(1) of the BIA and Sec1ion 39 of the LEA. Alvarez & Marso! 
Canada Inc. is appointed Receiver, without security. of: 

(a) those lands having a legal description of: 

LOI A District Lc182 Highland Dis11ic1 Plan EPP70640, PID: 030-726-123 

including all proceeds and any personal property related to or derived from those 
lands (the "Gondola Lands"); 

(b) all of the assets, unde11a.kings and property of the Development Entities, including 
all proceeds. but excluding any interest i n the Oppression Litigation (as defined in 
paragraph 13); and 

(c) any interests i n real property of Resorts, including all proceeds 

(collcc1ively, 1hc "Propei•ty"). 

2. Until further Otder. this appointment shall not inc.Jude or extend to: 

(a) the Oppression Litigation (as defined in paragraph 13), and, for clarity and 
notwithstanding anything else in this Order. subject to further order of this Coun, 
the Receiver shall have no obligation to manage or Otherwise panicipate in the 
Oppression Litigatio11 ~ ..--

(b) Rcsons· operations and business (the "Resorts Business") which, subject to further 
order of this Coun, shalJ continue w be managed by EBMD, provided that EBMD 
and Resorts are required t◊ provide access and cooperation 10 lhe Receiver pul'$uant 

l 29-180.0000tll0b?6$76~. I 2 
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to paragraphs 7 to 10 of this Order. inc1uding in respect of Resorts and the Resons 
Business. For greater clarity. 1he Resorts Business does not include the ownership, 
disposition or encumbrance of any intere.~L-. in real propc11y. 

RECEIVER'S POWERS 

3. The Recei ver is empowered and authorized. but nol obligated. to act at once in respect of 
the Property and. without in any way limiting the generality of the foregoing, the Receiver 
is expressly empowered and authorized 10 do any or the following where the Receiver 
considers it necessflry or desirable: 

(a) to take possession of and c-xcrcisc control over the Property and any and all receipts 
and djsbursements arising out of or from the Property: 

(b) to receive, preserve and protect the Property, or any part or parts thereof. including. 
but not limited to, changing Jocks and security codes, relocation of Properly, 
engaging independent security personnel, taking physica.1 inventories and placing 
insurance coverage: 

(c) 10 manage, operate and carry on the business of the Devclopmen1 Entities. including 
the pawers co enter into any agrecmenu.. incur any obligations in the ordinary 
course of business, cease to carry on aU or any part of the business, or cease to 
perform any contracts of the Development Entities or of BMA in rcspcc1 of the 
Oondola l.aods; 

(d) to engage consuhrults, appraisers, 11gent·s, expcns, auditors, accountants, managers, 
counsel and such other persons from time.10 time and on whatever basis. induding 
on a temporary basis. to assist with the exercise of the Receiver's powers and duties, 
including, without limitation, those conferred by this Order~ 

(c) to purchase or lease such machinery, equipment, inventories, supplies. premises or 
01her assets to continue the business of !he Development Enti1ies or any part or 
parts ,hereof; 

(f) to receive and co1lec1 all monies and accounts now owed or hereafter owing 10 1he 
Development Entities and BMA and to exercise aJI remedies or lhe DevelopmenL 
Entities and BMA in collecting these amounts, including. withoul limitation, 
enforcement of any sce-urity held by the Development Entities and BMA, provided 
that in respect of BMA this shaU apply only to monies and accounts in respect of 
the Gondola Lands; 

(g) to senle, extend or compromise any indebtedness owing to BMA ii, respect of the 
Gondola Land5 or 10 the Development Entities; 

(h) LO execute, assign. issue and endorse documents of whatever nature in respect of 
any of the Propeny, whether in the Receiver's name or in the name and on behalf 
of the Development Entities, for any purpose pursuant 10 this Order: 

l~IO.OOCK>100626S163.l 2 
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(i) 10 undertake environmental or workers• health and safety assessments of the 
Propeny and operations of the Development Entities~ 

(j) 10 initiate, manage and direct a.II legal proceedings now pending or hereafter 
pending (including appeaJs or applications for judicial review) in respect of the 
Development Entitic;S, the Property or the Receiver. including inhiating, 
prosecuting. continuing. defending, settling or compromising the: proceedings; 

(k) subject to paragraph 6, to market any or all of the Property, including advertising 
and soliciting offers in respect of 1he Property or any part or pans lllereof and 
negotiating such terms and conditions of sale as the Recei\•er cons iders appropriate; 

(I) to sell. convey, iransfor, lease or assign the Property or any pal't or pans thereof out 
or the ordinary course of busin~s: 

(i) withoul the approval of this Court in respect of a single transaction for 
consideratfon up to $50,000. provided that the aggregate consideration for 
all such 1ransactions does 1101 exceed $200,000; and 

(ii) with the approvaJ of this Court in respect of any transaction in which the 
individual or aggregate purchnsc price exceeds the limits set out in 
subparagraph (i) above, 

and in each such case notice under Section 59( 10) of the Personal Property Security 
Act, R.S.8.C. 1996, c. , s9shall not be required: 

(m) to apply for any vesting order or other orders necessary to convey the Property or 
any part or parts thereof to a purchaser or purchasers, free and clear of any liens or 
encumbrances; 

(n) to repor1 10, meet with and discuss with such aJfec1ed Persons (as defined below) 
as the Receiver considers appropriate on all matters relating co lhc Propeny and 1he 
receivership, and to share infonnation, subject to confiden1iality terms as the 
Receiver considers appropriate; 

(o) to register a copy of this Order and any other Orders in respect of the Property 
against tide to any of the Property; 

(p) to apply for any pennits. licences, approvals or permissions as may be required by 
any governmental authority and any renewals thereof for and on behalf of and, if 
considered necessary or appropriate by the Receiver, in the name of BMA. in 
respect of the Gondola Lands or in the name of the Development Enti1ics; 

(q) to enter into agreements with any trustee in bankruptcy appointed in rcspccc of the 
DeveJopmem Bn1i1ies, or BMA in rcs-pcc1 of the. Gondola Lands, including. wi1hout 
limi1ation, the ability 10 e nter into occupation agxccments for any property owned 
or leased by the Oevclopmem En1i1iC$, or by BMA in respect of lhc Gondola Lands; 
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(r) to exercise any shareholder, partnership, joinl venture or other rights whfoh the 
Development Entities may have; and 

(s) to take any steps reasonably incidental to the exercise of tJ1ese powers or the• 
performance or auy statu1ory obligations, 

nnd in each case where 1hc Receiver takes any such actions or steps., it shall be CJC.Clusively 
au1hori1,ed and empowered to do so, to the exclusion of all other Persons (as defined 
below). including the &oasis Entities, and without interference from any other Person. 

RECEIVER'S REPORTING AND SUBSEQUENT HEARING DATE 

4. On or before Friday, October 25, 2024, the Receiver shall deliver a reporc and 
rccommcndatfon regarding Resorts, including the inclusion of other asseu, undertakings 
and properties of Resorts, management by EBMD of the Resorts Busine..c:s and whether 
EBMO oughl to continue to manage the Resons Business Md, i f so, on what terms, if any 
(the "Report"). 

S. A hearing for the Receiver's counsel to speak to the Report, and for any applkations 
resuhing from the Repon or any ancillary relief. shall be held a1 the Counhouse at 800 
Smjthc Street. Vancouver BC at 10:00am on the 61h day of November 2024, or such 01her 
date as this Court may order. 

6. On or before Monday, Decernbcr 2, 2024, or such Other dale as th.is Court may order, the 
Receiver shaJI deli,•c.r a repon in te$pcc1 or a marketi1,g and sale process, to be approved 
by the Court, and shaJI only market or selJ the Property or bll~iness in accordance with tha1 
marketing and saJe process. except for the sale of Property within the limits in paragraph 
3(1)(i), 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

7. Each of (i) the Ecoasis Entities; (i i) all of the Ecoasis Enlities· current and former directors, 
ofticcrs. employees, agents. accountants, legal counsel and shareholders, and all other 
persons acting on ilS in.s1ructions or behalf; and (iii) all other individuals, firn1s. 
corponuions, governme111al bodies or agencies. or other entities having notjce of this Order 
(collectively, "Persons'' aod each a "Person") shal l forthwith ad.,.ise the Receiver of the 
existence of any Property in such Person's possession or control. shall grant immediate and 
continued access lO the Property to the Receiver. and shaJI deliver all such Property 
(excluding Property subject to lien.,; the validity of which is dependent on maintaining 
possession) to the Receiver upon the Receiver's request. 

8. All Persons. other than governmental authorities, shall [on.hwith advise the Receiver of the 
existence of any books, doc.uments, securilies. contracts, orders, corporate and accounting 
records, and any other papers. records and information of any kind related 10 1he business 
or affairs of the Development Entities or the Gondola Lands, and any computer programs, 
comput·cr tapes. computer disks. or other data storage media containing a11y such 
information (collectively, the " Records") in that Person's possession or control. Upon 
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request, govemmen1al authorities shall advise the Receiver of 1be existence of any Records 
in that Pcrson·s possession or control. 

9. Upo11 request, all Pcl'liOns shaU provide 10 the Receiver or permit the Receiver to make, 
retain and take away copies of the Records and grant 10 the Receiver unfettered access to 
and use of accounting, computc-r, software and physical facilities. provided however that 
no1hing in paragraphs 8, 9 or IO of this Order shall require !he delivery of Records, or the 
granting of access to Records, which may not be disclo.c.ed or provided to the Receiver due 
to solicitor clicnl privilege or statutory provisions prohibiti1,g such disclosure. 

10. Lf any Records are stored or otherwi.se contained on a computer or other electronic system 
of information storage, whether by an independent service provider or 01herwisc. all 
Persons in pOS.Scssion or control of such Records shall forthwith give unfettered access to 
the Receiver for the purpose of allowing the Receiver to recover and fully copy all of the 
infonnation contained therein whether by way or printing tbe information or making copies 
of computer disks or such Olhcr manner of retrieving and copying the infonnation as the 
Recei,·er in its discretion deems expedient, and shall not alter, erase or destroy any Records 
without tlle prior written consent of 1he Receiver. further, for the purpo.lies of this 
paragraph, aJI Persons shall provide the Receiver with all such assistance in gaining 
immediate access to the infonnation in the Records as the Receiver may require including, 
without limitation, providing 1he Receiver with instructions on the use of any computer or 
other system and providing the Receiver with any and all access codes, account names and 
account numbers that may be required to gain access to the infom1ation. 

NO PROCEEDINGS AGAINST THE RECEIVER 

11 . No proceeding or cnforcemenl process in any court or ttibunaJ (each, a "Proceeding'•), 
shaU be commenced or continued against the Receiver except with the written consent of 
the Receiver or with leave of this Court. 

NO PROCEEDINGS AGAINST THE DEVELOPMENT ENTITIES OR THE PROPERTY 

12. No Proceeding against or in rcspec,1 of the Development Entities or the Propeny shall be 
commenced or continued except with the wriuen consen1 of the Receiver or with leave of 
this Coun and any and alJ Proceedings currently under way against or in respect of the 
Development Entities or the Property are stayed and suspended pending further Order of 
this Coun; provided, however, that nothing in I.his Order shall prevent any Person from 
commencing a Proceeding regarding a claim that might otherwise become barred by statute 
or an existing ag.rcement if such Pcoceeding is not commenced before the expira1ion of the 
stay provided by 1his paragraph and provided that no further step shall be taken in respect 
of the Proceeding except for service of the initiating documentation on the Development 
Entities and lhc Receiver. 

13. Notwithstanding paragraphs J(g), JG), 12 and 14, subj ect to fonher order of this Coon, 
this Order shall not in any way impact the litigation in Action Nos. (Vancouver Registry) 
S223937, S226218. S234047 and S234048 (collectively, the "Oppression LlllgaUon") or 
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the arl>ilnuion proceedings between Ecoasis Resort and Golf LLP and Bear Mounw.in 
Reso,1 & Spa Ltd., BM Management Holdings Ltd. and BM Reson Assets Ltd. 

NO EXERCISE OF RIGHTS OR REMEDIES 

14. All rights and remedies (including, without limitation, sct•off rights) against the 
Development Entities, the Receiver, or affecting the Propecty, arc stayed and suspended 
except with the written consent or the Receiver or leave of this Coun, provided however 
that nothjng in this Order sh.all (i) empower the Receiver or the Development E.Jniti es 10 
carry on any business which the .Development Entities is not lawfully entitled to carry on, 
(ii) affect the rights or any regulatory body as set fonh in section 69.6(2) of the BIA, (iii) 
prevent the liling of any registration 10 preserve or perfect a security in1eres1, or (iv) prevent 
the registration of a claim for lien. This s1ay and suspc,nsion shall not apply in respect of 
tiny «eligible financial contract" as de.fined in rhe BIA. 

NO l NTERFERENCE WlTH THE RECEIVE R 

15. No Person shall discontinue, fai l ,o honour, alter, interfere with, repudiate, tcnninatc or 
cease to perform any righl, renewal right, contracr., agrccmc:nl, licence or pennit in favour 
of or held by the Development Entities, without wriuen consent of the: Receiver or leave 
of lhis Court. Nothing in this Order shall prohibit any pany 10 an eligibl~ financial contract 
from closing out and termin.uing such contract in accordance with its terms. 

CONTINUATION OF SERVICES 

16. AU Persons having oral or wrincn agreements witl1 the Dcvclopmcnl Entities or EBMO in 
its capacity as EDL ·s managing partner, or statutory or regulatory mandates for the supply 
or goods and/or services. including without limitation, aJI compu1er software, 
communication and 01her do.tu services, centralized banking services. payroll services, 
insurance, transponation services, u1ility or other services to 1hc Development Entitie.11 or 
EBMD are rcstrruncd until further Order or this Court from discontinuing. altering, 
interfering with or terminating the supply or such goods or scrviocs as may be required by 
lhe Receiver, and the Receiver shall be entJtled to the continued use of the Develop1nent 
Enti1ies's current telepho11e numbers, facsimile numbers. internet addresses and doinai11 
names, provided in each case that the nonnal prices or charges for all such goods or services 
received after the date of this Order are paid by the Receiver in accordance with normal 
payment practice.or; or 1hc Devclopmen1 Entities or EBMD in i1s capacity as EDL's 
managing partner, or such other practices as muy be agreed upon by the supplier or service 
provider and the Receiver, or as may be ordered by this Court. 

RECEIVER TO HOLD FUNDS 

17. All funds, monies, cheques, instruments, and Other fonns of payments received or collected 
by the Receiver from and after the making of thjs Order from any source whatsoever 
including, witl1ou1 limi11uion, the sale of all or any of the Property and the collec1ion of any 
accounts receivable, in whole or in part, whether in existence on the date of this Order or 
hereafter coming into existence, shall be deposited i.nto one or more new accounts to be 
opened by the Receiver (the "Post•Receivership Account<;'') and the monies standing 10 
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the credil of such Post•Receivcrship Accounts from time to ti1ne • .net of any disbursements 
provided for herein, shall be held by the Receiver to be paid in accordance with the terms 
of this Order or any funher order of this Court. 

EMPLOYEES 

18. Subject to the e mployees' right to terminate their employment. au employees of the 
Dcvelopmen1 Entities shall remain the employees of the Development Entities until such 
time as 1hc Receiver, on the Development Entities' behalf, may tcm1inatc the cmpJoyme1u 
of such e mployees. The. Receiver shall not be liable for any einploycc-rcla1cd lfabilitic.s of 
the Development Entities, including nny successor employer liabilities as referred to in 
Section 14.06(1.2) of the BIA, other than amounts the Receiver may specirically agree in 
writing to pay or in respect of obligations irnposcd specifically on receivers by applicable 
legislation. including sections 8l.4(5) or 81.6(3) or 1he 8 1,A or under the \Vagt Earnu 
Pro1ec1io11 Program Act, S.C. 2005, c.47. The Receiver shall be liable for any employee• 
related liabilities, including wages, severance pay. termination pay, vacation pay, and 
pension or benefit amounts relating to any employees that the Receiver may hire in 
accordance with the terms and conditions of such employment by the Receiver. 

PERSONAL INFORMA 1'10N 

19. Pursunnt to Section 7(3){c) of 1hc Personal J,iformtuion Protection and EJec1ro11ic 
Documtms Act, S.C. 2000, e. 5 or Section 18( l)(o) of lhe Personal Jnfom wtion Protection 
Act, S.B.C. 2003, c. 63, the Receiver may disclose personal infomtation of identifiable 
individuaJs to prospective purchasers or bidders for the Property and 10 their advisors, bUl 
only 10 the extent desirable or required to negotiate and attempt to complete one or more 
sales of the Property (each, a "Sale"). Each prospec1ive purchaser or bidder to whom such 
personal information is disclosed shall main1ain and protect the privacy of such information 
and limit 1hc use or such infonnation to its evaluation of the Sale. and i(i1 does not complete 
a Sale. shall relUrn all such infon11a1ion to the Receiver, or in the alternative des1roy all 
such information. The purchaser of any Propeny shall be entit)cd to continue 10 use the 
personal information provided to it, and related to lhe Property purchased. iu a maoner 
which is in all material respeclS iden1kaJ to the prior use of such infom1ation by the 
Development Enlitics. and shall return all other pcrsonaJ information to 1he Receiver, or 
ensure 1ha1 all other personal information is destroyed. 

LIM11'AT10N ON ENVIRONMENTAL LIABILITIES 

20. Nothing in this Order shall require the Receiver 10 occupy or to take control, care, charge, 
possession or managernen1 (separately and/or collectively, "Possession'") of any of 1he 
Property that might be environmentally contaminated. might be u pollutrull or a 
con1aminant, or might cause or con1ribute 10 a spill, discharge, release, or deposil of a 
subsiance contrary to any federal, provincial or other lnw relating to the pto1ection. 
conserva1ion. en.hancernent, remedh,tion or rehabilitation of the environment or relating to 
1hc disposal of waste or othercontamina1ion (collectively ··Environn1entnl l ,egislation''), 
provided however that nothing herein shall exempt the Receiver from any duty to report or 
make djselosure iiupo."ed by applicable Environmental Legislation. 

$ 294$0.0000 1/.l062M 16l. I 2 
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21. The Receiver shall not, as a result of Lhis Order or anything done in pursuance of the 
Receiver's duties and p0wers under this Order, be deemed LO be in Possession of any of 
tlle Property within 1he meaning of any Environmental Legislation. unless the Receiver is 
ac.tually in possession. 

22. Notwithstanding anything in federal or provincial law, the Receiver is not personally liable 
in !hat position for any environmentaJ condition that arises or environmental damage that 
occurred: 

(a) before the Receiver's appointment; or. 

(b) afler 1hc Receiver's appointment, unle.~s it is es1abl.ished that the condition arose or 
the damage occurred as a resuh of tlte Receiver's gross negligence or wilful 
misco,,duct. 

23. Notwi1hstandJng anything in federal or provincial law, but subject to paragraph 22 of this 
Order, where an order is made which has the e ffect of requiring the Receiver to remedy 
any environmental condition or environmental damage affecting the Property. if the 
Receiver complies with the 81A sectfon 14.06(4), the Receiver is not personally liable for 
1hc failure to comply with the order and is not personally liable for any costs that are or 
would be incurred by any Person in carrying out the terms of the order. 

LIMITATION ON THE RECEIVER'S LIABILITY 

24. The Receiver shall incur no liability or obligation as a resuit of its appointment or the 
carrying om the provisions of this Order, save and except: 

(a) any gross negligence or wilful misconduct on it.Spart; or 

(b) amounts in respect of obligations imposed specifically on receivers by ap1>licable 
legisla1ion. 

Nothing in this Order shall derogate from the protections afforded the Receiver by Section 
14.06 of 1he 81A or by any other applicable legislation. 

RECEIVER'S ACCOUNTS 

25. The Receiver and its legal counsel, if any. are granted a charge (the "Receiver's Charge•) 
on 1.he Property as security for the payment of their fee.~ and disbursements, in each case a1 
their standard rates, in respect of these proceedings, whether incurred before or after the 
making of this Order. The Receiver's Charge shall form a first charge on the Property in 
priority 10 au security interest.S, trusts, liens, charges and encumbrances, statutory or 
otl1erwise, in favour of any Person, but subject 10 Sections 14.06(7), 8 1.4(4), and 81.6(2) 
of the BIA and the mongage. rcgjs.tered against certain of the &oasis Entities' real property 
in fnvour of HSBC Trus, Company (Canada) under Charge No. CA3393750. 

)29480.0000100626n6.l.12 
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26. The Receiver and its legal counsel shall pass their accounts from ti1ne 10 1ime, and for tbjs 
purpose the aecounls of the Receiver and ils legal counsel are referred to a judge of the 
Supreme Court of British Columbia and may be heard on a summary basis. 

27, Prior to the pas.sing of its accounts. the Recei\'er shall be at liberty from time 10 time to 
apply reasonable amounts, out of lhc monies in its hands. against its fees a1,d 
disbursements. including legal fees and disbursements, incurred at the standard rates and 
charge.~ of the Receiver or its counsel, and such amounts shall constitute advances against 
its remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSIIIP 

28. The Receiver is authorized and empowered to borrow by way or a revolving credit or 
otherwise, such monies from time to time as it may consider necessary or desirable, 
provjded thal lheoutstanding principal amount does not exceed $2,500,000 (or such greater 
amount as this Court may by further Order authorize) at any time, at such rare or rates of 
i1nerest as lhe Receiver deems advist1blc for such period or periods or time a.,; it may 
arrange, for the purpose or funding the exercise of the p0wcrs and duties conferred upon 
the Receiver by this Order, including interim expenditures. The whole of the Property shall 
be and is charged by way of a fixed and specific c.harge (lhe "Receiver's Borrowings 
Charge"') a~ security for the payment of the monies borrowed, together wi1h intc,rest and 
charges thereon. in prioril'y co all security interests, trusts, Liens. charges and encumbrances. 
statutory or otherwise-, in favour of any Person, but subordinate in priority to the Receiver's 
Charge, 1hecharges as SCI out in Sections 14.06(7), S l.4(4), an4 ~l,~(Z) of tho BIA, and 
the mortgage registered against certain or the Ecoasis Entities' reaJ property in favour or 
HSBC Trust Company (Canada) under Charge No. CA33937SO. 

29. Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver 
in connectjon with its borrowings under this Order shaJI be enforced without leave of this 
Court. 

30. The Receiver is authorized to jssue certificates subs1an1ially in the form annexed as 
Schedule. "B" hereto (the "Receiver's Certificates'') for any amount borrowed by it 
pursuant 10 this Order. 

31. The monies from time to lime borrowed by the Receiver pursuant to this Order or any 
funher order of chis Coun and any and all Receiver's Certificates evidencing 1he same or 
any part thereof shall rank on a pari passu basis, unless otherwise agreed to by 1he holders 
or any prior issued Receiver's Certificates. 

32. The Reoejver is authorized and empowered. but not required, to advance funds to EBMD 
and Resons, and the Receiver is hereby granted a charge over all of the as..~ts, undertakings 
and properties of EBMD and Resorts (the "Resorts Funding Charge") as security ror 1he 
repaymc-n1 of any such advances. together with ai,y interest and charges thereon. The 
Re.'IOrtS Funding Charge shall rank in priority to all security interestS. trusts, liens. charges 
and encumbrances. sta.tutory or otheIWise, in favour of any Person, but .subordinate in 
p-riorit)' to the Receiver's Charge and the mortgage registered against ccrcain of the Ecoasis 
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Entitjes• real propeny in favour of HSBC Trust Company (Canada) UJ1der Charge No. 
CA.3393750. For greater clarily, such advances shall be within the borrowing limit~ SCI by 
p:uagraph 28. 

ALLOCATION 

33. Any illterested party may apply to th.is Court on notice to any other party likely to be 
affected for an order allocating the Receiver's Charge and Receiver's Borrowings Charge 
amongst the Property, 

SERVICE AND NOTICE OF MATERIALS 

34. The Receiver shalJ establish and mainrnin a website in respect of these proceedings at: 
www.alvarczandmarsal.com/ecoasisdevelopm~nt!. (the •·Webs ite") and shall post there as 
soon as practicable: 

(a) all materials prescribed by statute or regulatio11 10 be made publicly available, 
including pursuan1 10 Rule 10·2 of the Supreme Court Civil Rules; and, 

(b) all applications, reports, affidavits, orders and other materials filed in the.1,e 
proceedings by or on behalf of the Receiver. except such materials as are 
conlident.ial and che subje<:t of a sealing order or pending application for a scaling 
order. 

35. Any Person who is served with a copy of this Order and that wishes 10 be served wirh MY 
future a.pplicatio11 or 01her miuerinls in these proceedings must provide to counsel for the 
Receiver a demand for notjce in 1he form attached as Schedule °C" (the "Demand for 
Not.ice"). The Receiver need only provide fu.nher notice in respect of these proceedings 10 
Persons 1hru have delivered a property completed Demand for Notice. The fai lure of any 
Person to provide a properly completed Demand for Notice releases 1he Receiver from any 
requirement 10 provide funher no1ice in respect of these proceedings until such Person 
delivers a properly completed Demand for Notice. The Receiver shall maintain a ser"'icc 
list identifying all parties 1hat have delivered a properly comple1ed Demand for Notice (lhe 
"Service List"). 1'he Receiver shall past and maintain an up--to.date fonn of the Service 
List on 1he Web.site. 

36. Any in1erested party. including the Receiver, may serve any coun materials in thcie 
proceedings by facsimile or by emailing a PDF or other electronic copy of such materiaJs 
to the numbers or addresses, as applicable, set out on the Service List. Any interested pany, 
including the Receiver, may serve anycourl materials in these proceedings by mail 10 any 
pany on the Service List that has not provided a facsimile nuinber or emaH address, and 
materials delivered by mail shall be deemed received fjvc (5) days after mailing. 

37. N01wi1hswnding paragraph 36 of thjs Order, service of 1he Petition and any affidavits fi led 
in support shall be made on the Federal and Brilish Columbia Crowns in accordance with 
the Crown liabili1y <ind Proceedings Acl, R.S.C. 1985. c.c.50 and its regula1ions for lhc 
Federal Crown and 1he Crown Proceeding., Act, R.S.8.C. 1996 e.89 in respect of the British 
Columbia Crown. 

Jl'U80.<IOCIOIIJ06·J6576) .12 
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38. The Receiver and it$ counsel nre authorised to serve or djstribute this Order, any other 
orders and any other materials as may be reasonably required in these proceedings, 
including any notices or other correspondence, by forwarding copies by facsimile or by 
email 10 the Ecoasis Entities' creditors. or other interested parties and their advisors. For 
greater certainty, any such d.istribu1ion or service shall be deemed co be in satisfaction or 
any legal or juridical obligation and notice requirerncnts within the meaning of clause 3(c) 
or I.he Electronic Commtr<:e ProtecH011 Reg,,/ati<ms. 

GENERAL 

39. My interested pany may apply to this Court to vary or amend this Order on not less than 
seven (7) clear business days' not.ice to the Service L-ist and to any other party who may be 
affected by the variation or amendment, or upon -Such Other notice. if any, as this Coun 
may order. 

40. The Receiver may from time to time apply 10 this Court for advice and directions in the 
discharge of its power'$ and duties hereunder. 

41. Nothing in this Order shall prevent the Receiver from acting as a trus1ee in bankruptcy of 
the Ecoasis Entities. 

42. Th.is Court requests the aid, recognition and assistance of any coon. tribunal, regulatory or 
administrative body having jurisdiction. wherever located, to give effect 10 this Order and 
to assist the Receiver and its agents in carrying out the cerms of this Order. All such courts. 
tribunals a11d regulatory and administrative bodies are respectfully requested to make such 
orders and to provide such assistance to the Receiver. as an officer of this Court. as may be 
neces.sary or desirable to give effec.1 10 this Order or to assist the Receiver aod its agents in 
carrying out the terms of thjs Order. 

43. The Receiver is authorized and empowered 10 apply to any coun, 1ribunal or regulatory or 
administrative body, wherever locntcd, for recognition of th.is Order and for assistance in 
carrying out 1he terms of this Order and the Receiver is authorized ::ind emJ)()wercd to act 
as a representative in respccl of the within pr0<;ecdings for the purpose of having these 
proceedings recognized in a jurisdktfon outside Canada. 

3~3o.OOOOl '30626S76.\. I? 
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SCHEDULE ''B" 

RECEIVER CERTIFICATE 

CERTIFICATE NO. 

AMOUNT $ 

I. 

2, 

THIS IS TO CERTIFY 1ha1 Alvarez & Matsal Canada Inc .. as rooeiver and manage, (the 
"Recth,er") or certain lands of the Respondent Bear Mountain Adventures Ltd. ("BMA~'), 
any interests in real property of &oasis Resort and Golf LLP ("Resorts") and all of the 
asseis, unde11aJdngs and property of the Respondents Ecoasis Developments LLP. Ecoasis 
Bear Moun1ain DevelopmcnlS Ltd., 0884185 B.C. I.Id,, 0884188 B.C. Ltd., 0884190 8.C, 
I.Id., 0884194 B.C. Lid., BM 81/821.ands Lid .. BM 831.Mds Ltd .. BM 84 Lands Lid., BM 
Capella Lands Ltd .. BM Highlands Golf Course Lid., BM Highlands Lands Lid. and BM 
Mountain Golf Course Ltd. (collectively. the .. De\lelopment Entities" and together with 
BMA and ResortS, the "Ecoasis Entities") acquired for, or used in relation to a business 
curried on by the Development Entities, including all proceeds thereof (colloc:tivcly. the 
"Prope.rty") appointed by Order of 1he Supreme Court of British Columbia and/or' 1hc 
Supreme Court of British Columbia (In Bankrupley and Insolvency) (!he "Court") dated 
the 18th day of Sep1embc,, 2024 (the "Order") made in SCBC Ae1ion No, S-243389 has 
received as such Receiver from the holder of this certificate (the "Lender") the principal 
s-um of$, ________ . being pan of the totaJ principal sum of $2i500,000 which 
the Receiver is authorized to bol'l'Ow under and pursuant co the Order. 

The principaJ sum evidenced by this cenific;;r itil\lii demand by the Lender' with 
interest thereon calculated and compounded not in advance on the_ 
day of each month art.er the date hereof at a notionaJ rate per annum equaJ to the rate of 
_percent above the prime commercial lending rate of ______ from time co 
time. 

3. Such principal sum with intcte.'il thereon is, by the terms of the Order, togecher with the 
principal sums and interest thereon of aU 01her certificates is.,;ued by the Receiver pursuant 
to the Order or to any fun her order of the Court, a charge upon the whoJe of the Property. 
in priority to the security interests of any olher person, but subject to the priority of the 
charges set 001 in the Order and in the 8a11kruptcy and ln.solve11cy Act, and 1he right of the 
Receiver to indernniJy itself out of the Property in respect of its rcmuneratfon and expenses. 

4. All sums payable in re..~pe,c:t of principal and iniercst under this cenificate are payable at 
the main office of the Lender at _______ _ 

5. Until all liability in respect or this cert.ifica1e has been 1erminatcd, no certificates creating 
charges ranking or purporting 10 rank in priority to this ccrtificale shall be issued by the 
Receiver to any person other than the holder of this certificate without the prior wriuen 
consent of the holder of this cen:ificate. 

}29480.000011)()6M$16.l, 12 
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6. The charge securing this certificate shall operate 10 pcmtit lhe Receiver to deal with the 
Property as authorized by the Order and as authorized by any further or other order of the 
Court. 

7. The Receiver does not undcr1ake, and it is not under any personal liability, to pay any sum 
under 1his Certificate in respect of which it may issue ccnificates under the lcmts of the 
Order. 

DATED the _ day or ______ , 2024. 

:Jl94$l00001f,IQ624S76J. I 2 

Alvarez & Marsal Canada Inc., solely in i1s 
capaci1y as Receiver of the Propeny. and not 
in its personal capacity 

Per: 
Name: 
Title: 
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Schedule "C'* 
Demand for Notice 

TO: Alvarez & Marsal Ca.iada Inc. 
925 West Georgia St 
Vancouver BC V6C 3L2 
Aucntion: Anthony Tillman nnd Pinky Law 
e .mail: atiJlman@alvarcznndmarsal.com Md pinky.law@alvarcumdmarsal.oom 

ANO TO: Blakes Cassels & Graydon LLP 
3500 - 11 33 Melville Street 
Vt1.ncouvcr BC V6E 4ES 
Attention: Peter Rubin 
Emajl: peter.rubin@blakes.com 

Re: In the matter of the Receivership ofEcoasi.s Developments LLP and others (AcHon 
No. $ -243389) 

I hereby request that notice of all Cun.her proceedings in the above Receivership be sent to me in 
the following manner: 

I. By email, at the following address (or addresses): 

OR 

2. By facsimile. at the following facsimjle number (or numbers): 

OR 

3. By mail, at the- following address: 

Name or Creditor: ___________ _ 

Name of Counsel ( if any): ___________ _ 

Creditor's Con1act Address: ____________ _ 

Creditor's Cont.act Phone Number: ____________ _ 

J:?'NI0.000010062651(1:l. I l 
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Action No. 

INTiiE SU~REME COURT OF BRmSH COLUMBIA 
IN BANKRUPTCY AND INSOLVF.NCY 

INi'JiE MA'rrER OP THE RECElVERSHIP OP 
ECOASIS OEVEl.OPMEN'TS LLP and 04ht:r$ 

D"1'WEEN: 

SANOVES'r IIOLDINGS L TO. 

l'l:tilioDCr 

• a.nd • 

ECOASIS DEVELOPMENTS LLP .ind 01hcrs 

RC:$ponckn1$ 

RF.CF.JVF.RSIUI! ORDER 

FASKF.N MAR'llNEAU Du.MOUl,IN t..LP 
Bnrri.s1er1 :ind Solicitors 

SSO Ournvd Strecc, Sui1c: 2900 
VfUlC()U\'C'I, oc. V6C OA'3 

+ I 604 631 3131 

Counsel: Lisa Hitbert 
E-mnil: lhicbl..--rt@fask<'n.com 

Mau~-r No: 329480.000)4 
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PART I – OVERVIEW 

A fundamental change in circumstances is required 

1. Sanovest Holdings Ltd. (“Sanovest”), Tian Kusumoto, and TRK Investments
Corporation (“TRK”) (collectively, the “Sanovest Parties”) have applied to
bring the Excluded Litigation – excluded from the Receivership Proceeding by
consent since September 2024 – into the Receivership Proceeding to be tried
summarily. The Sanovest Parties’ application is made pursuant to s. 187(5) of
the BIA and the comeback relief in paragraph 39 of the Receivership Order.1

2. To invoke the court’s sparingly-exercised discretion under s. 187(5) of the BIA,
the applicant must demonstrate, among other things, there has been a
fundamental change in circumstances between the original hearing and the
time of the motion to vary, or evidence must have been discovered that was
not known at the time of the original hearing and which could have led to a
different result.2

3. Comeback relief under any receivership order is only appropriate where there
has been a change in circumstances.3

4. The comeback relief in the Receivership Order, i.e., “until further order” in
para. 2 or para. 39, is analogous to the statutory recourse found in s.187(5) of
the BIA.4 Indeed, if it was not analogous, what test would be applied to vary
an order pursuant to “until further order”? The Sanovest Parties suggest no
legal tests and point to none, rather submit simply that if the court accepts that
they are right, the order should be varied. That would significantly deviate from
the principles set out by the Court of Appeal in considering statutory comeback
relief in Williams Moving.

5. The question on this application is not whether the Excluded Litigation is
connected to the estate or whether there is overlap in the proceedings. Indeed
there is. There always has been.

6. Rather, at a minimum, the Sanovest Parties are required to show a change in
circumstances between September 18, 2024 and October 22, 2025. They have
not done so.

There is no basis to set aside the agreement between the parties 

7. However, the present case goes beyond that of a usual comeback provision
or statutory relief pursuant to s.187(5) because the order sought to be varied

1 Sanovest Parties’ Notice of Application, para. 1 [Vol. 1, Tab 1] 
2 Williams Moving & Storage (B.C.) Ltd. v. Canada (Minister of National Revenue), 2024 BCCA 160 
(CanLII), para. 89 [Sanovest Parties’ BOA, Tab 22] 
3 Canada North Group Inc (Companies' Creditors Arrangement Act), 2017 ABQB 550 (CanLII), para. 50 
[Matthews Parties’ BOA, Tab 4] 
4 Ibid, para. 53 
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was made by consent. Altering an order made by consent requires grounds to 
be shown that justify setting aside the underlying contract. Such grounds 
include such things as duress, undue influence, fraud, misrepresentation, 
mistake and unconscionability.5 Nothing of the sort has been suggested here. 
Sanovest remains bound by the agreement and by the order that incorporated 
it. 

8. The Excluded Litigation has been excluded from the Receivership by consent 
since September 2024. The Sanovest Parties have expressly acknowledged 
in the Notice of Application that the exclusion reflects a compromise between 
the parties during the hearing of the Receivership Order in September 2024.6 

9. In his submissions, Mr. Nathanson pointed out that Mr. Ferris gave 
submissions in 2024 regarding the nature of the disputes, essentially making 
the point that the court had an incomplete picture. Mr. Nathanson’s submission 
misses a key fact, which is that the Receivership Order made was by consent. 
Whether or not the court had fulsome submissions is beside the point. 
Sanovest certainly understood the pleadings and the claims being made. 
There cannot be any suggestion that these claims at the outset were not 
understood to be in part derivative claims. Sanovest proceeded with the 
Receivership based on that compromise, it was not the Court’s doing. Now 
Sanovest seeks to walk that back by saying the Court did not understand the 
full picture. This application seeks to upend the agreement between the 
parties, and seeks to do so without any new material change in circumstances. 

10. Including words like “until further Order” in the Receivership Order does not 
change the fact that Sanovest voluntarily made the informed decision – 
knowing full well the nature of the disputes and the time required for the 
resolution of the disputes – to reach a compromise with the Matthews Parties 
that the extant litigation are carved out in exchange for the Matthews Parties’ 
consent for a full receivership. There is no basis to set aside the consent that 
Sanovest voluntarily gave. 

11. The Matthews Parties have bona fide relied on the exclusion of the extant 
litigation from the Receivership Proceeding for 14 months and progressed the 
litigation and the Debt Declaration Application on that basis. The status quo 
should not be disrupted. 

12. The fact that in July of 2025, Mr. Nathanson suggested that Sanovest may 
possibly bring this application does not alter that fact. Parties cannot be 
expected to make strategic decisions based on what a party may or may not 
do, especially nearly a year after a consent agreement was made. 

 
5 Verma v. Verma, 2007 BCCA 566, para. 28 [Matthews BOA, Tab15] 
6 Sanovest Parties’ Notice of Application, paras. 3 and 14 [Vol. 1, Tab 1] 

125



3 
 

 

13. Mr. Nathanson on this application submits that the “Bear Mountain Litigation 
belongs in the Receivership” because of the “basic” point that the litigation 
consists of what are in substance derivative claims. This has always been the 
case. What the Sanovest Parties do not do on this application is explain why 
their consent has changed. 

14. If you accept the Sanovest Parties’ submission that in the ordinary course this 
litigation would be required to proceed in the Receivership,7 there is even more 
reason not to vary the consent order and agreement between the parties. This 
is a substantive change, not one that one party should be able to walk back 
14 months later without explanation. 

15. The question of “who bears the onus” of deviating from the single proceeding 
model shows the problem of reneging on the agreement between the parties. 
The parties did not contract out of the single control model, rather, the court 
has endorsed a carve out to a receivership (which all parties consented to) that 
otherwise maintains the single control function currently in place. The single 
control model is a model that favours litigation involving an insolvent company 
to be dealt within a single jurisdiction. The single proceeding model is intended 
to mitigate the inefficiency and chaos that would result if each stakeholder in 
an insolvency initiated a separate claim to enforce its rights as against the 
insolvent debtor. This is not a concern here nor is it a reason to grant the orders 
sought. 

The orders sought are prejudicial to the Matthews Parties 

16. There are three ways that this application is prejudicial to the Matthews Parties: 

a) Prejudice of reversing course on the proceedings that have already taken 
place over the past 14 months. This includes the prejudice of making 
strategic decisions, for example relating to the Debt Declaration 
Application and hiring litigation counsel. This is exactly the type of 
“mounting prejudice” that occurs with delay in bringing a comeback 
motion, described as the “virtual impossibility of unscrambling the egg.”8 

b) Prejudice in imposing the BIA regime on the Matthews Parties, when they 
negotiated out of that regime 14 months ago, including the presumption 
of summary procedures, in a complex proceeding that is worth tens of 
millions of dollars. 

c) Prejudice of an ongoing nature to the value of the Bear Mountain assets 
themselves. Bringing the Excluded Litigation into the Receivership 
signals to the market that the assets are still mired in disputes. It is 
fundamentally different than the SISP concluding, the closing of the 

 
7 The Sanovest Parties’ Written Submissions, para. 87 
8 Canada North Group Inc (Companies' Creditors Arrangement Act), 2017 ABQB 550 (CanLII), para. 56 
[Matthews Parties’ BOA Tab 4] 
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transaction occurring and the work of the Receiver largely completing, 
while the former partners, of the old partnership, litigate outside of the 
bankruptcy context. 

17. On November 25, 2025, the Receiver filed the application for an Approval and 
Vesting order, approving the Asset Purchase Agreement of Groundplay 
Developments Ltd. (an affiliated entity to the Matthews Parties) as purchaser 
and 599 as guarantor.9 The Receiver filed its Eighth Report supporting this bid 
and recommending it for approval. This is a transaction worth over 
$141 million. There is significant prejudice and potential stigma associated 
with having the Excluded Litigation bound in a bankruptcy proceeding.10 

18. This type of prejudice was specifically contemplated in the initial receivership 
application prior to the agreement on the carve out being reached: 

a) Counsel for Matthews Parties: “the blunt instrument of a full, non-
nuanced receivership does create prejudice, not just in the community of 
purchasers but the larger community… They’ve been through a 
receivership once already. If we do another full receivership, that’s two 
times. That’s going to cause prejudice long-term to the membership and 
to the viability of operations.” (Transcripts of Hearing, 
September 10, 2024, pg. 33-34).11 

b) The Court inquired about this stigma when considering a full versus 
limited receivership: “But don’t you already have the stigma if I appoint a 
limited receiver in any event?” (Transcripts of Hearing, 
September 10, 2024, pg. 38).12 

c) Counsel for Sanovest (Mr. Jackson), acknowledged the media’s role 
during this hearing: “There’s plenty of evidence about the partnership 
dispute and the financially strained circumstances of the partnership in 
the media already… It has been aired in public extensively.”13 

19. The last thing this project needs is for the receivership to broaden significantly 
in scope at the very moment when there is finally good news that a sale is 
occurring for significant value. 

20. A number of additional questions of potential prejudice arise if the order is 
granted, in particular: 

a) The receivership proceedings naturally focus on the rights of the secured 
creditor. This is an unusual receivership where the secured creditor also 

 
9 D. Matthews #8, Exhibit “A” 
10 D. Matthews #8, paras. 3-7 
11 M. Liang #2, Exhibit “A” [Vol. 1, Tab 6, pg. 125] 
12 Ibid [Vol. 1, Tab 6, pg. 130] 
13 Ibid [Vol. 1, Tab 6, pg. 95] 
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happens to be one of the main two parties wearing a different hat in the 
partnership dispute. The lens by which the receivership naturally 
progresses is not the same lens that parties in a partnership dispute face. 
This creates a concern of fairness if the litigation is brought within the 
scope of the receivership for the first time late in the process. 

b) Mr. Nathanson gave submissions that Mr. Tian Kusumoto was “proven 
right” in his business judgment given that the Receivership has 
proceeded with an en bloc sale, which was the course of action that 
Mr. Kusumoto insisted on back in 2021 while he vetoed the site sale 
strategy endorsed by Colliers. It cannot be accepted as a fait accompli 
that this is correct, and it is very much in dispute.  

c) There is an allegation, made strenuously by Mr. Ferris at the original 
application for the receivership on behalf of the Matthews Parties, that 
Sanovest effectively manufactured the bankruptcy, which forms part of 
its oppressive conduct.14 That allegation is significantly harder to address 
when the same court that ordered the receivership is now determining 
the litigation itself. It was on the heels of that submission that the carve 
out occurred in the first place. 

The justification for the proposed order, being that the proceedings “are not 
working”, is not correct 

21. This is an important point and addressed a number of key issues for this 
application: 

a) The Case Plan Proposal15 has been followed.16 The litigation is 
proceeding in the normal course. In particular: 

i. Document discovery has occurred and is largely complete outside 
of a few remaining issues. Thousands of documents have been 
produced in accordance with a collaborative ‘meet and confer’ 
process. The parties have been responsive and prompt in their 
dealings on these issues, including working with prior counsel as 
needed. 

ii. 12 days of examinations for discovery have occurred within the 
deadline set out in the Case Plan Order. There are no further 
examinations proposed outside of follow up to requests. 

 
14 M. Liang #2, Exhibit “A” [Vol. 1, Tab 6, pg. 167] 
15 Case Plan Order of the Honourable Mr. Justice Walker of September 12, 2024 [Vol. 3, Tab 41] 
16 The only possible complaint regarding the Case Plan Order that Sanovest could make is that the initial 
discoveries brought by the Matthews Parties did not occur until September 2025, after counsel changed. 
Mr. Matthews was examined within the initial timeline as set out. The Sanovest Parties cannot use their 
own witness’s examination transcript as evidence. There has been no prejudice or delay as a result of the 
initial discoveries not completing by May 2025. All the discoveries were completed by the ultimate deadline. 
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iii. Responses to requests of Mr. Matthews’ initial discovery were 
provided in August 2025, as agreed between the parties. 

iv. A trial management conference was scheduled for December as 
per the case plan order, which has now been adjourned. 

v. Expert reports have not yet been exchanged given the ultimate 
adjournment of the trial. The Matthews Parties sought Sanovest’s 
consent to amend the Case Plan Proposal by one month to allow 
the instructions of experts after the discoveries, so that the trial 
could proceed, that proposal was not accepted by Sanovest. 

vi. All other pre-trial steps, including trial briefs, trial certificates and trial 
records were not yet due at the time of the adjournment. 

vii. There is ample time to complete the remaining pre-trial steps prior 
to January 2027, which include the exchange of expert reports and 
witness lists. 

b) There has not been an inordinate amount of court time spent or any 
conflicting decisions of the court. The parties, despite the animosity, have 
resolved most issues by consent. Even the Debt Declaration Application 
and the Receivership Application resulted in agreements. The only other 
applications concerned the hearing of the actions together (which the 
Matthews Parties were successful on) and the first adjournment 
application brought by Sanovest. This is not a picture of scrambled and 
unorganized litigation, rather these are normal applications which are to 
be expected in complex litigation. Certainly, these could have been 
anticipated in September 2024 and do not constitute a change in 
circumstances. 

c) The Sanovest Parties and Mr. Tom Kusumoto have not availed 
themselves of any of the tools available under the Rules to address any 
of the problems they now complain, for example: 

i. No document production applications have been brought by the 
Sanovest Parties. 

ii. No applications to address any now (sort of) alleged conflict have 
been brought by the Sanovest Parties. 

iii. No applications for summary trial have been brought by any party, 
despite being specifically allowed in the Order of Justice Morellato 
ordering the actions be heard together. If Mr. Tom Kusumoto is so 
concerned about being dragged through a trial, why hasn’t that 
application been brought in the normal course? 
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iv. Similarly, no applications to vary the Order of Justice Morelatto have 
been bought on the basis of material change of circumstances, 
despite being specifically allowed in that Order. 

v. No further case planning conferences have been scheduled or 
proposed by the Sanovest Parties. 

vi. No concrete proposal has been tendered by the Sanovest Parties 
even on this application for how the proposed order would expedite 
the resolution of the Excluded Litigation. 

d) A trial is scheduled for 29 days in January 2027. It is the Sanovest Parties 
that are now taking the position that this trial cannot complete, saying 50 
days is required. They have provided no credible explanation on why they 
previously agreed that 25 days would be sufficient and now have doubled 
that estimate. 

22. The Sanovest Parties have not justified why this order sought, if issued, would 
prevent any of the conflict or issues that have arisen. As Mr. Nathanson said, 
this is complex litigation. There is no case plan proposal. There is no 
substantive or concrete description on how the Excluded Litigation will 
progress if the order is granted. There is no explanation on why the Sanovest 
Parties did not avail themselves of the case planning tools available to it in the 
litigation under the Rules. The Sanovest Parties have never proposed any sort 
of solution to the Matthews Parties regarding the format of trial that has been 
rejected. There is no need to “stop the fragmentation and the scramble”, there 
is no fragmentation and scramble occurring. 

23. Far from a change in circumstances, there is less reason now to bring the 
Excluded Litigation within the receivership than there was when it was carved 
out in 2024. The sale process has nearly concluded in parallel with the 
Excluded Litigation – all secured and unsecured and all trade creditors will be 
paid in full following the closing of the transaction. The Excluded Litigation has 
substantially progressed as contemplated. All that remains is that the parties 
get on with trial as soon as possible. 

24. The Sanovest Parties say that the orders sought will protect the integrity of the 
Receivership. There is no threat to the integrity of the Receivership. That 
process is playing out exactly as planned and ordered in September 2024. The 
Receiver has been able to execute their duties professionally and no one is 
questioning the integrity of that process at this stage. 

25. The reality is that the Excluded Litigation is working in the normal course. The 
parties have been able to resolve the Debt Declaration Application to allow the 
sale process to continue. The Resort Partnership issue has been determined. 
Discoveries have taken place, documents exchanged, applications consented 
to. There is nothing of substance that this proposed order actually 

130



8 
 

 

accomplishes, besides imposing the bankruptcy regime onto the parties in the 
Excluded Litigation, which was specifically excluded over a year ago. 

So where do we go from here? 

26. The Court asked counsel to consider what the Matthews Parties propose going 
forward. The Matthews Parties propose the following: 

a) A case planning conference brought pursuant to Part 5 of the Rules be 
held within 21 days (the same timeframe as proposed by Sanovest on 
this application). 

b) At that conference, the parties can advance case plan proposals 
pursuant to the Rules. 

c) The Matthews Parties are agreeable to amending the current case plan 
order by substituting new dates in 2026 for the remaining items to ensure 
that this matter proceeds as scheduled. 

d) The Matthews Parties are agreeable to making themselves available in 
almost the entirety of 2026. It is understood that Mr. Nathanson is 
primarily not available at any time in 2026 for a trial of this matter; 
however, should that change, the Matthews Parties want to proceed and 
are agreeable to amending the case plan order to accommodate an 
expedited timeline. 

e) The Matthews Parties are agreeable to an order that the trial date is 
peremptory on all parties, to ensure no delay in resolution. 

27. The Matthews Parties want the Excluded Litigation to be resolved as 
expeditiously as possible. 

28. Given the nature of the allegations made, the nature of the relief sought, the 
complexity of the factual and legal issues, and most importantly that credibility 
of the witnesses is critical to the determination of most of the issues in dispute, 
with limited exceptions on specific issues, the Excluded Litigation should not 
be resolved summarily. It would not be in the interest of justice. That said, the 
Matthews Parties are certainly open to solutions that would streamline the 
evidence. 

29. The trial of the Excluded Litigation is set for 29 days commencing January 11, 
2027. There is no reasonable prospect that the Excluded Litigation is resolved 
earlier than that, even if the orders sought are granted. Counsel for the 
Sanovest Parties have said that they are not available for a trial (even for the 
originally scheduled 25 days) in 2026. They have refused to provide a time 
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estimate for the proposed “hybrid” summary trial. They have refused to say 
that they are available in 2026 for the hearing they propose.17 

30. Not disrupting the status quo and allowing the Excluded Litigation to proceed 
with the trial as scheduled in January 2027 would ensure the timely resolution 
of the Excluded Litigation, consistent with the policies underlying the provisions 
of the BIA. 

The orders sought are not essential to the receivership proceedings or conclusion 
of the sales process 

31. Unlike the case in relation to the hotel arbitration, the Receiver does not take 
the position that the Excluded Litigation should be brought within the 
Receivership Proceeding.18 The Receiver does not take the position that the 
orders sought are essential to the completion of the SISP.19 

32. Sanovest relies heavily on Alderbridge20 to support its application. The 
circumstances in Alderbridge were fundamentally different, as set out by 
Justice Fitzpatrick: 

[69] I would emphasize again the Monitor’s comments in the Report at 
paras. 9 and 15, which I have summarized above, about how the priority 
issue is expected to negatively impact the Monitor’s ability to arrange a 
sale of the Development if the disputes in the Related Actions are not 
resolved beforehand. The Monitor does not describe the resolution of the 
Related Actions as merely “desirable”; rather it is described as 
“important” and “essential” to achieving the objectives that are before the 
stakeholders in this insolvency proceeding. 

[70]     It cannot be seriously questioned that, in these unique 
circumstances, it is critical and necessary to determine who holds debt 
and security against the Development and, if security is held, what is its 
priority. 

33. Alderbridge was dealing with a circumstance where it was important to resolve 
the litigation before the sale process. That is simply not the case here. 

34. The amount due by the Partnership to Sanovest has been determined 
pursuant to Sanovest’s application to have the amount of the secured debt 
determined summarily.21 The SISP is expected to complete by 
December 31, 2025.22 Counsel for the Receiver has confirmed this. 

 
17 V. Cheng #1, Exhibit “U” [Vol. 2, Tab 10, pg. 454] 
18 Receiver’s Application Response [Vol. 1, Tab 4] 
19 Ibid 
20 Alderbridge Way GP Ltd. (Re), 2023 BCSC 1718 [Sanovest Parties’ BOA, Tab 4] 
21 Order of the Honorable Mr. Justice Walker made November 12, 2025 [Vol. 3, Tab 43] 
22 Order of the Honorable Mr. Justice Walker made July 15, 2025 [Vol. 3, Tab 16] 
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35. Counsel for the Receiver also has confirmed that proceeds of the sale will be 
able to pay Sanovest, HSBC, and other creditors in full. Any remaining 
distribution will be paid pursuant to the Partnership Agreement and the 
Matthews Parties are not seeking that distributions be stayed. Once the sale 
completes, the role of the Receiver will be minimal as the only issue remaining 
will be the Excluded Litigation and the remaining payout based on that result. 
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PART II –THE EVOLUTION AND THE CURRENT STATE OF THE EXCLUDED 
LITIGATION 

37. The Matthews Parties’ core complaint in the Excluded Litigation is Sanovest’s 
oppressive conduct and breaches of the Sanovest Loan Agreements and the 
Partnership Agreements. In particular, Sanovest refused to fund the operations 
(not even for the payment of property taxes payable to the municipal 
government) and voted against efforts to find third-party financing. Sanovest 
also vetoed any sale of the lands in order to entrench the Sanovest Loan. 

38. The Matthews Parties have no reason to delay the resolution of the 
Excluded Litigation. The ongoing accrual of interest under the Sanovest Loan 
Agreements – which, according to Sanovest, continues to accrue at a rate of 
$14,700 per day as of May 2025 – continues to erode 599’s and Mr. Matthews’ 
equity in the Partnership. 

The Matthews Parties’ effort to progress the Excluded Litigation before the 
Receivership Order 

39. In October 2023, the Matthews Parties applied to consolidate the Oppression 
Action, the Partnership Action, and the Sanovest Action.23 

40. On November 24, 2023, 599 and other plaintiffs in the Partnership Action 
served their list of documents in the Partnership Action.24 

41. On December 13, 2023, 599 and other plaintiffs in the Partnership Action filed 
a notice of trial, setting the trial in the Partnership Action for 25 days beginning 
on January 6, 2025.25 

42. On April 3, 2024, Mr. Matthews served his list of documents in the 
Sanovest Action.26 

43. On the Matthews Parties’ application, on April 18, 2024, Associate Justice 
Nielsen ordered that the Oppression Action, the Partnership Action, and the 
Sanovest Action be consolidated on certain terms.27 

44. As of April 2024, the Sanovest Parties had yet to list or produce a single 
document in any of the Excluded Litigation, including in the Sanovest Action, 
which Sanovest had commenced almost two years ago in May 2022. 

 
23 V. Cheng #1, Exhibit “A” [Vol. 2, Tab 10, pg. 1-17] 
24 V. Cheng #1, Exhibit “B” [Vol. 2, Tab 10, pg. 18-20] 
25 V. Cheng #1, Exhibit “C” [Vol. 2, Tab 10, pg. 21-25] 
26 V. Cheng #1, Exhibit “D” [Vol. 2, Tab 10, pg. 26-27] 
27 Order of Associate Judge Nielson of April 18, 2024 [Vol. 3, Tab 40] 
Ecoasis Developments LLP v. Sanovest Holdings Ltd., 2024 BCSC 635 [Matthews Parties’ BOA, Tab 5] 
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45. On April 25, 2024, the Sanovest Parties applied to adjourn the trial set for 
January 2025, before any attempt to comply with their document production 
obligations under the Rules.28 

46. On April 29, 2024, 599 filed an application to compel the listing and production 
of documents by the Sanovest Parties in the Partnership Action.29 

47. On May 2, 2024, the Sanovest Parties delivered a first list of documents in 
each of the Oppression Action, the Partnership Action, and the 
Sanovest Action – listing just 775 documents on each of those lists.30 

48. By contrast, the Matthew Parties at the time had listed and produced more 
than 6,800 documents in the Partnership Action and the Sanovest Action.31 

49. Given the state of the Sanovest Parties’ document production at the time, the 
Matthews Parties, in July 2024, consented to their application to adjourn the 
trial. 

50. On July 24, 2024, the Matthews Parties set down the Oppression Action, the 
Partnership Action, and the Sanovest Action for trial commencing on 
January 12, 2026, with 25 days reserved.32 

51. The parties agreed at the time that the trial of the Oppression Action, the 
Partnership Action, and the Sanovest Action could be completed in 25 days. 

The Excluded Litigation is excluded from the Receivership Proceeding by consent 

52. In May 2024, Sanovest filed a petition in the within proceedings for the 
appointment of a receiver. Around the same time, the Matthews Parties filed 
an application in the Oppression Action for the appointment of a receiver with 
a limited scope and authority to sell some of the assets to fully repay the 
Sanovest Loan and to fund the operations of the Partnership. 

53. Sanovest’s petition and the Matthews Parties’ application were heard by the 
Honourable Mr. Justice Walker on September 10-12 and 17-28, 2024. 

54. Ultimately, the Honourable Mr. Justice Walker made the Receivership Order 
by consent on September 18, 2024. As the Honourable Mr. Justice Walker 
noted in para. 2 in Sanovest Holdings Ltd. v Ecoasis Developments LLP, 2025 
BCSC 150433: 

 
28 V. Cheng #1, Exhibit “F” [Vol. 2, Tab 10, pg. 38-52] 
29 V. Cheng #1, Exhibit “G” [Vol. 2, Tab 10, pg. 53-61] 
30 V. Cheng #1, Exhibit “H” [Vol. 2, Tab 10, pg. 62-122] 
31 V. Cheng #1, Exhibit “I” [Vol. 2, Tab 10, pg. 123-338] 
32 V. Cheng #1, Exhibit “K” [Vol. 2, Tab 10, pg. 344-349] 
33 Sanovest Holdings Ltd. v Ecoasis Developments LLP, 2025 BCSC 1504 [Matthews Parties’ BOA, Tab 14] 
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“I issued the receivership order by consent (“Receivership Order”) on 
September 18, 2024, following a lengthy and fractious hearing, where 
nearly every issue was in dispute.” 

55. The Excluded Litigation is excluded from the Receivership Proceeding by 
consent. As noted in para. 14 of the Sanovest Parties’ Notice of Application34: 

“The Bear Mountain Litigation was carved out from the Receivership 
Order pursuant to a consent agreement reached between Sanovest and 
the Matthews Parties during the hearing in September 2024.” 

The Matthews Parties continued to progress the Excluded Litigation after the 
Receivership Order 

56. In October 2024, the Matthews Parties applied for an order that the Debt Action 
be tried and heard together with the Oppression Action, the Partnership Action, 
and the Sanovest Action. 

57. The “meet and confer” process for document discovery took place in August-
November 2024. The parties exchanged lists/amended lists of documents in 
mid December 2024. 

58. The parties worked collaboratively in the next three months to resolve the issue 
concerning privilege over partnership documents. Amended lists of documents 
were exchanged in February 2025. Voluminous documents were produced 
and delivered to the other parties. The Matthews Parties began to review the 
documents disclosed by the Sanovest Parties and Mr. Tom Kusumoto. 

59. In late February 2025, Mr. Matthews was examined for 2 days by counsel for 
the Sanovest Parties. 

60. The Matthews Parties’ joinder application was heard on February 7, 2025. By 
Order of the Honourable Madam Justice Morellato dated May 16, 2025, the 
Debt Action, the Oppression Action, the Partnership Action, and the Sanovest 
Action were ordered to be heard together.35 

61. On June 6, 2025, the Matthews Parties’ former counsel delivered notices of 
intention to withdraw in the Excluded Litigation. About one month later, the 
Matthews Parties’ new counsel in the Excluded Litigation came on record on 
July 14, 2025.36 

 
34 Sanvoest Parties’ Notice of Application, [Vol. 1, Tab 1, para. 14] 
35 Ecoasis Developments LLP v. Sanovest Holdings Ltd., 2025 BCSC 991. Order of Madam Justice 
Morellato of May 16, 2025 [Vol. 2, Tab 10] [Matthews Parties’ BOA Tab 6] 
36 V. Cheng #1, Exhibits “Q” and “R” [Vol. 2, Tab 10] 
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62. Subsequent to that, the Matthews Parties continued to diligently progress the 
Excluded Litigation: 

a) Requests for information and documents made of Mr. Matthews during 
his examination for discovery were addressed in August 2025. 

b) Mr. Tian Kusumoto was examined for discovery for four days in 
September and early October 2025. 

c) Mr. Tom Kusumoto was examined for discovery for two days in early 
October 2025. And for a further day by Sanovest in October 2025. 

d) Mr. Matthews was examined further for discovery by counsel of the 
Sanovest Parties and counsel of Tom Kusumoto in October 2025. 

63. In early September 2025, the Matthews Parties’ new counsel discussed the 
preparation of the January 2026 trial with the Sanovest Parties’ counsel, and 
the latter expressed the concern that there may not be sufficient time for the 
parties to exchange expert reports. 

64. On September 19, 2025, the Matthews Parties suggested a slight variation of 
the Case Plan Orders to allow the parties more time for the exchange of expert 
reports. The Sanovest Parties responded on October 8, 2025, insisting without 
any elaboration, that outstanding discovery issues must be completed before 
expert reports are exchanged and that the January 2026 trial must be 
adjourned.37 Interestingly, the Case Plan Order itself contemplated discoveries 
completing by November 15, 2025 and the Expert Reports being exchanged 
by October 17, 2025.38 

The Sanovest Parties applied to adjourn the trial of the Excluded Litigation for the 
second time 

65. The adjourned trial of the Excluded Litigation was scheduled to commence in 
January 2026. As the January 2026 trial approached, Sanovest raised 
concerns about the Matthews Parties’ document production efforts. Sanovest 
first raised those concerns in September 2025, 9 months after the amended 
lists were served on them and 7 months after the partnership privilege issue 
was resolved and documents were provided to Sanovest. All of the concerns 
were unfounded.39 

66. Contrary to Sanovest’s submissions that they are concerned about delay and 
costs of the Excluded Litigation, the Sanovest Parties in December 2024 
abandoned the agreed joint collection of the emails from the 14 custodians and 
insisted that every single email of each and every employee of the Partnership 

 
37 V. Cheng #1, Exhibit “T” [Vol. 2, Tab 10, pg. 445-452] 
38 Case Plan Order of the Honourable Mr. Justice Walker of September 12, 2024 [Vol. 3, Tab 41] 
39 V. Cheng #1, Exhibit “S” [Vol. 2, Tab 10, pg. 418-444] 
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and the Resort Partnership and all data in the servers must be collected and 
reviewed for production. 

67. The Sanovest Parties are still seeking to expand the already voluminous 
production record. The Sanovest Parties claim in October 2025, without basis, 
that they have doubts as to the Matthews Parties’ production, and suggest that 
they will collect and review all the electronically stored information of the 
employees of the Partnership.40 

68. The second adjournment of the trial of the Excluded Litigation was 
necessitated by the delay and inaction of the Sanovest Parties. The Matthews 
Parties consented to the application brought by Sanovest to adjourn the 2026 
trial date. Counsel have worked collaboratively to find the next available trial 
date, which is January 2027, a (not unusual) one year delay. 

69. In any event, none of these circumstances are ones that are not common in 
litigation or are materially different from what could have been expected in 
September 2024 when the receivership order was made. There has been no 
change in circumstances. 

Procedural steps required before the January 2027 trial 

70. The trial of the Excluded Litigation is now scheduled to commence on 
January 11, 2027, with 29 days reserved. 

71. In the next 13 months, the parties will be able to complete all the outstanding 
procedural steps required. 

72. The parties altogether have produced over 30,000 documents. Mr. Matthews, 
Mr. Tian Kusumoto, and Mr. Tom Kusumoto altogether have attended 12 days 
of examinations for discovery. The parties are addressing the outstanding 
requests made during the examinations for discovery. Once the outstanding 
requests are addressed, the parties can then schedule follow-up examinations 
for discovery. 

73. The SISP will be completed by December 2025. Expert reports will be 
completed and exchanged prior to the commencement of the January 2027 
trial. 

Length of the trial 

74. When the trial of the Excluded Litigation was adjourned for the first time at the 
request of the Sanovest Parties in July 2024, the Sanovest Parties agreed that 
the trial of the Excluded Litigation could be finished within 25 days.41 

 
40 V. Cheng #1, Exhibit “S” [Vol. 2, Tab 10, pg. 418-444] 
41 V. Cheng #1, Exhibit “K” [Vol. 2, Tab 10, pg. 344-349] 
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75. The Sanovest Parties now take the position that 50 days is necessary for the 
trial of the Excluded Litigation. 

76. The Sanovest Parties first communicated the new time estimate – a double of 
the previous time estimate – to the Matthews Parties’ counsel in mid-
November 2025, when the parties tried to fix the further adjourned trial of the 
Excluded Litigation as a result of the Sanovest Parties’ second adjournment 
application. 

77. The new time estimate was not communicated to the Matthews Parties in 
September and October 2025, when the parties were discussing varying the 
timetable for the exchange of expert report.42 

78. The Sanovest Parties say that one of the reasons why the Sanovest Parties 
are of the view that the trial of the Excluded Litigation would take 50 days is 
because the Excluded Litigation is only ordered to be heard together, but has 
not been ordered to be merged in any manner.43 

79. In the Oral Reasons for Judgment, Justice Morellato stated in paragraph 60 
that: 

[60]      Third, while each of the Bear Mountain Actions will be heard 
together, each will proceed to trial as if they were separate actions and 
nothing in this order shall be construed to merge or consolidate the 
claims. Subject to the discretion of the trial judge, the parties are at liberty 
to reach agreement on the sequencing and presentation of the four Bear 
Mountain Actions at trial. 

80. Justice Morellato held that the Excluded Litigation should be heard together 
because the Excluded Litigation is inter-connected and hearing them together 
would very likely reduce the trial time required for the Excluded Litigation 
because, among other things, the same witnesses would not be called or 
recalled multiple times to speak to overlapping and related matters. 
In paragraph 52, Justice Morellato stated that: 

[52]      I am satisfied, given the interconnected nature of the Bear 
Mountain Actions that hearing them together will streamline pre-trial 
procedures and will reduce the number of days of trial. The common 
background, factual matrix and inter-related issues will very likely reduce 
the trial time required for the Bear Mountain Actions if they are heard 
together, better ensuring the court is more fully informed of the entirety 
of the facts and issues before it, and avoiding the need to call and recall 
the same witnesses multiple times to speak to overlapping and related 

 
42 V. Cheng #1, Exhibit “T” [Vol. 2, Tab 10, pg. 445-452] 
43 M. Liang #4, Exhibit “C” [Vol. 2, Tab 8, pg. 15] 
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matters. Hearing the matters together should also facilitate in 
streamlining pre-trial discovery and other procedures. 

81. It is up to the parties to discuss sequencing and presentation of the Excluded 
Litigation at trial so that the trial of the Excluded Litigation could be finished 
within the time currently booked. If the parties cannot reach an agreement, a 
case planning conference can be scheduled. 

82. All these steps could be done under the Rules by the parties’ counsel working 
collaboratively without disrupting the parties’ consent agreement that the 
Excluded Litigation be excluded from the Receivership Proceeding. 

83. Instead, the Sanovest Parties opted to make this application to set aside the 
consent agreement that the parties had reached. 

The proposed summary/hybrid trial would not take place before January 2027 

84. The Matthews Parties are in favour of resolving the Excluded Litigation 
expeditiously. The Matthews Parties however disagree that the relief sought 
by the Sanovest Parties will speed up the process, given that the adjourned 
trial is scheduled for January 2027 and Sanovest’s lack of any plan on how this 
hybrid process would actually advance the resolution of the Excluded Litigation 
prior to January 2027. 

85. There is no reasonable prospect that the Excluded Litigation can be resolved 
earlier than January 2027, even if the orders sought are granted. Counsel for 
the Sanovest Parties have said that they are not available for a trial (even for 
the originally scheduled 25 days) in 2026. They have refused to provide a time 
estimate for the proposed “hybrid” summary trial, and have refused to say that 
they are available in 2026 for the hearing they propose.44  

 
44 V. Cheng #1, Exhibit “U” [Vol. 2, Tab 10, pg. 454] 
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PART III – THE BANKRUPTCY COURTS HAVE NO JURISDICTION TO DETERMINE 
QUESTIONS BETWEEN THE CREDITORS 

86. The Excluded Litigation is undeniably disputes between the partners, 599 and 
Sanovest. 

87. In paragraph 48 of Sanovest’s written submissions for the appointment of 
receiver dated August 15, 2024, Sanovest described the Excluded Litigation 
as “contentious, unresolved litigation between the Partners containing 
cross-allegations of serious breaches of duty, bad faith, oppressive conduct 
and equitable, if not actual, dishonesty, including, among other things, 
allegations of undervalue transactions to the detriment of Sanovest and the 
Partnerships.” (Emphasis added.) 

 

Proceedings brought under the BIA 

88. There are limits in respect of the jurisdiction of the bankruptcy courts. 

89. The Sanovest Parties have emphasized time and again that the single control 
model and the single proceeding model applies to insolvency proceedings. 

90. The single control model is a model that favours litigation involving an insolvent 
company to be dealt within a single jurisdiction. The single proceeding model 
is intended to mitigate the inefficiency and chaos that would result if each 
stakeholder in an insolvency initiated a separate claim to enforce its rights as 
against the insolvent debtor. These models do not require that each and every 
dispute be tried in the bankruptcy courts. 

91. It is well established that the court sitting in bankruptcy has no jurisdiction to 
determine questions between creditors: The 2025 Annotated Bankruptcy and 
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Insolvency Act, Lloyd W. Houlden, Jeffrey B. Morawetz, and Janis P. Sarra, 
Thomson Reuters at §8:28, p. 1014.45 

92. In Alda Wholesale Ltd. (Trustee of), 2001 BCSC 92146, the Honourable 
Mr. Justice Burnyeat discussed the jurisdiction of the Supreme Court of 
British Columbia sitting in bankruptcy. 

93. In paragraphs 57 and 58, Justice Burnyeat stated that: 

[57]  Where a trustee in bankruptcy is not claiming an interest in 
assets, there is no right to litigate a disputed claim regarding 
priority rights in the Bankruptcy Court: Re Halikas (1943) 25 C.B.R. 
67 (Que.C.A.); Re Princeton Tailors Ltd. (1931) 12 C.B.R. 208 (Ont.S.C.); 
and Re Points of Call Airlines Ltd. (1990) 1990 CanLII 464 (BC SC), 80 
C.B.R. (n.s.) 157 (B.C.S.C.). In Re Points of Call Airlines Ltd., supra, 
Parrett J. stated: 

This court in its jurisdiction sitting in bankruptcy is confined to 
matters dealing with the administration of an insolvent estate 
by the trustee. Its bankruptcy jurisdiction does not extend 
to the trial and determination of issues between creditors 
but rather to claims by the bankrupt against creditors or 
by creditors against the bankrupt. (at para.39) 

[58]  Similarly, in Re Rico Enterprises Ltd. (1994) 1994 CanLII 996 (BC 
SC), 92 B.C.L.R. (2d) 67 (B.C.S.C.), Tysoe J. adopted the reasoning in 
the decision of Re Orzy (1924) 1923 CanLII 489 (ON CA), 1 D.L.R. 250 
(Ont.C.A.) when stating: 

… the practice in bankruptcy does not permit of the 
adjustment of the rights and privileges of creditors inter 
se but only the rights, privileges and preferences of 
creditors as against the insolvent and his estate … the 
reason or principle governing being that bankruptcy 
proceedings are designated to administer the rights of 
creditors of the estate as against the bankrupt and his estate, 
and therefore the Court may not in that administration be 
delayed or hindered by being called upon to determine 
questions between creditors … (at p.77)” (Emphasis added.) 

94. While the Partnership and the Resort Partnership are named as defendants in 
the Oppression Action, the Matthews Parties did not make any claims against 
the Partnership and the Resort Partnership in the Oppression Action. 

 
45 Matthews Parties’ BOA, Tab 17 
46 Matthews Parties’ BOA, Tab 1 
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95. In the Sanovest Action, Sanovest included a claim for breach of EBMD’s 
reporting obligations under the Partnership and Sanovest Loan Agreements. 
Sanovest however agrees in paragraph 18 of the Written Submissions that 
such claim is now essentially academic because of the appointment of the 
Receiver. 

96. As Sanovest has rightly described in its written submissions for the 
appointment of receiver, the Excluded Litigation is essentially disputes 
between 599 and Sanovest containing cross-allegations of oppressive conduct 
and serious breaches of duties and dishonesty. They do not involve any 
meaningful claims against the debtor by the creditors. 

97. The fact that the Excluded Litigation is, in part, for the benefit of the debtor 
does not mean that the Excluded Litigation should be tried in the bankruptcy 
courts. 

98. As Justice Burnyeat stated in Alda Wholesale Ltd. (Trustee of), the court in its 
jurisdiction sitting in bankruptcy is confined to matters dealing with the 
administration of an insolvent estate by the trustee. 

99. The Excluded Litigation is brought by the partners making cross-allegations 
against the other partner. They were not brought by the Receiver; they are not 
and will not be managed by the Receiver. 

100. Unlike the hotel arbitration, the Receiver does not take the position that the 
Excluded Litigation should be brought within the Receiver’s control. 

101. The Sanovest Parties did not refer to any authority where disputes between 
the partners or disputes not controlled by the trustee/receiver are heard in the 
proceedings brought under the BIA. 

Proceedings brought under the CCAA 

102. In contrast to proceedings brought under the BIA, there is some limited 
discretion in the CCAA context. The courts have consistently held that the court 
would not determine inter-creditor disputes, unless the resolution of such 
disputes is inextricably connected to the bankruptcy process. 

103. This principle was restated in a recent judgment of the Court of King’s Bench 
of Alberta. In National Bank of Canada v Sunterra Food Corporation, 2025 
ABKB 599, the Honourable Justice Michael J. Lema held that it is not a proper 
use of a CCAA proceeding to determine disputes between parties other than 
the debtor company, unless where the resolution of such dispute is 
“inextricably connected to the restructuring process”.47 

 
47 [Matthews Parties’ BOA, Tab 9] 

143



21 
 

 

104. Justice Lema stated in paragraphs 12 and 13: 

[12]           It is not a proper use of a CCAA proceeding to determine 
disputes between parties other than the debtor company: Stelco (Re), 
2005 CanLII 42247 (ONCA) (para 32).  See also Green Growth Brands 
Inc (In the matter of a plan of compromise or arrangement), 2020 ONSC 
3565 (paras 33-37). 

[13]           An exception is where the resolution of such disputes is 
“inextricably connected to the restructuring process”: Stelco Inc (Re), 
2006 CanLII 16526 (ONCA) (paras 11 and 12) and Alderbridge Way GP 
Ltd, 2023 BCSC 1718 (Fitzpatrick J.) (paras 34-57).  For examples of 
such connections, see Stelco (2006) (paras 5-10), Alderbridge (paras 58-
72) and Dynamic Technologies Group Inc (Re CCAA), 2023 ABKB 172 
(Mah J.). 

105. In Alderbridge Way GP Ltd. (Re), 2023 BCSC 1718, brought under the CCAA, 
the Court made the exception to try inter-creditor disputes within the 
bankruptcy proceedings because of the Monitor’s position that the expeditious 
resolution of the inter-creditor disputes was important in relation to the future 
marketing and sale of the real estate development.48 

106. In paragraph 16, Justice Fitzpatrick cited the Monitor’s position that the 
resolution of the inter-creditor disputes was important and essential to the SISP 
process to be re-commenced: 

[16]      The Monitor believes that an expeditious resolution of the claims 
between the CCAA Debtors/Guarantors, GEC and Romspen is important 
in relation to the future marketing and sale the Development. The Monitor 
states that it is important, if not essential, for the Monitor, who has 
conduct of the sales process, to have clarity on the relative priorities and 
amounts of the secured claims when the SISP is re-started or, at least, 
shortly thereafter. 

107. Justice Fitzpatrick emphasized the Monitor’s position again in paragraph 69: 

[69]      I would emphasize again the Monitor’s comments in the Report 
at paras. 9 and 15, which I have summarized above, about how the 
priority issue is expected to negatively impact the Monitor’s ability to 
arrange a sale of the Development if the disputes in the Related Actions 
are not resolved beforehand. The Monitor does not describe the 
resolution of the Related Actions as merely “desirable”; rather it is 
described as “important” and “essential” to achieving the objectives that 
are before the stakeholders in this insolvency proceeding. 

 
48 [Matthews Parties’ BOA, Tab 2] 

144



22 
 

 

108. In the present case, there is no such statement from the Receiver. 

109. The receivership process and the Excluded Litigation have been specifically 
separated since September 2024. 

110. When Sanovest applied on June 16, 2025 to have the Indebtedness summarily 
determined in the Receivership Proceeding, Sanovest explained in the notice 
of application that the determination of the Indebtedness is essential for the 
sale process conducted by the Receivership.49 

111. The Debt Declaration Application has been resolved.50 

112. The Receiver applied on July 8, 2025 – 10 months after the specific exclusion 
of the Excluded Litigation from the Receivership Proceeding – for the approval 
of, among other things, a SISP for the Partnership or its business and/or 
property. The Receiver proposed a timetable for the implementation of the 
SISP, with a commencement date on July 22, 2025, and an outside closing 
date on December 31, 2025.51 

113. At the time of the Receiver’s SISP application, the trial of the Excluded 
Litigation was scheduled to commence in mid January 2026 – after the 
completion of the SISP. There was no mention in the notice of application that 
the completion of the SISP is dependent on the resolution of the Excluded 
Litigation.52 

114. Since its appointment, the Receiver has submitted altogether 8 reports, with 
the latest one submitted on November 25, 2025. The Receiver has not made 
any reference in the reports that the resolution of the Excluded Litigation is 
inextricably connected to the SISP. 

115. The Receiver will come before this Court on December 1, 2025 to seek the 
Court’s approval of a transaction emanating from the SISP, with an outside 
closing date on December 31, 2025.53 

116. The sale process will see that the secured and unsecured claims of Sanovest, 
the secured claim of HSBC, and the other unsecured claims by all remaining 
creditors be paid in full following the closing date. 

117. After the transaction approval and closing, the Receiver’s role, if any, would be 
limited to the issues set out in paragraph 9 of the Receiver’s Application 
Response – “distributions to the partners, claims and cross-claims impacting 

 
49 Sanovest’s Notice of Application (Debt Declaration) [Vol. 3, Tab 17] 
50 Order of the Honourable Mr. Justice Walker of November 12, 2025 [Vol. 3, Tab 43] 
51 Receiver’s Notice of Application (SISP) [Vol. 3, Tab 19, para. 14] 
52 Receiver’s Notice of Application (SISP) [Vol. 3, Tab 19] 
53 Receiver’s Notice of Application (SISP) [Vol. 3, Tab 19, para. 14] 
Receiver’s Application Response [Vol. 1, Tab 4, para. 6] 
D. Matthews #8, Exhibit “A” 
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final recovery to the partners, the funding of tax obligations under the 
partnership agreements, and the need to settle financial statements”.54 

118. The Sanovest Parties argue that the Excluded Litigation is intimately 
connected with the Receivership proceeding because the outcome of the 
Excluded Litigation would impact the final assets and liabilities of the estate 
and the equity claims of the partners. This is however the case for every 
bankruptcy/receivership matter involving disputes that the bankruptcy courts 
do not have jurisdiction over, such as trustee’s claims as against third parties 
and inter-creditor disputes. This is not the reason to disrupt the well-
established limits of the bankruptcy courts. 

 
54 Receiver’s Application Response [Vol. 1, Tab 4, para. 9] 
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PART IV – THE COMEBACK RELIEF SHOULD NOT BE USED IN THE 
CIRCUMSTANCES  

There is no basis to set aside the consent order 

119. As acknowledged by the Sanovest Parties in paragraph 14 of the Notice of 
Application, the Excluded Litigation was carved out from the Receivership 
Order “pursuant to a consent agreement reached between Sanovest and the 
Matthews Parties during the hearing in September 2024”. 

120. The Sanovest Parties argue that the carve-out of the Excluded Litigation from 
the Receivership Proceeding was provisional. This position does not stand up 
to scrutiny. The carve-out is recorded in the Receivership Order which took 
effect immediately upon pronouncement on September 18, 2024. 

121. The existence of words like “until further Order” in the Receivership Order does 
not change the analysis. A material change in circumstances is still required.  

122. The fact remains that, in September 2024, Sanovest voluntarily made the 
informed decision – knowing full well the nature of the Excluded Litigation and 
the time required for the resolution of the Excluded Litigation – to reach a 
compromise with the Matthews Parties that the Excluded Litigation is carved 
out in exchange for the Matthews Parties’ consent for a full receivership. 

123. Consent orders represent an agreement of the parties and will not generally 
be set aside or varied unless grounds can be shown that would justify setting 
aside the underlying contract. Grounds would include such things as duress, 
undue influence, fraud, misrepresentation, mistake, and unconscionability. 
Verma v. Verma, 2007 BCCA 566, para. 28.55 

124. The Sanovest Parties have not suggested that Sanovest’s consent to exclude 
the Excluded Litigation from the Receivership in September 2024 was given 
under duress, undue influence, fraud, misrepresentation, mistake, and other 
unconscionable conduct. There is simply no evidence. 

125. There is simply no basis to set aside the consent that Sanovest voluntarily 
gave in September 2024. 

126. The Sanovest Parties rely on Mundo Media Ltd. (Re), 2022 ONCA 607 
(CanLII)56 and argue that the parties should not be allowed to contract out of 
the single proceeding model where doing so would adversely affect all 
creditors. Mundo is clearly distinguishable here. 

127. In Mundo, the receiver commenced a claim to seek repayment of the single 
largest account receivable of the bankrupt company, and the merit of the claim 

 
55 Matthews Parties’ BOA, Tab 15 
56 Sanovest Parties’ BOA, Tab 14 
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and the defence of set-off (if successful, eliminating all debt owing to the 
bankrupt company) would impact if there is any distribution to the creditors at 
all. The facts are strikingly different here: the proceeds from the sale will see 
that all of the secured and unsecured creditors be paid in full in the coming two 
months or so, way before the resolution of the Excluded Litigation, whether it 
is in the receivership proceeding or not. 

128. The exclusion of the Excluded Litigation did not and will not adversely affect 
any of the creditors. 

The Sanovest Parties are required to show a fundamental change in circumstances 

129. As stated in paragraph 1 of the Sanovest Parties’ Notice of Application, the 
Sanovest Parties make this application to vary the Receivership Order 
pursuant to s. 187(5) of the BIA and paragraph 39 of the Receivership Order. 

Statutory comeback relief under s. 187(5) of the BIA 

130. In line with the judgment by the Court of Appeal in Williams Moving & Storage 
(B.C.) Ltd. v. Canada (Minister of National Revenue), 2024 BCCA 160 
(CanLII), for s. 187(5) of the BIA to apply, the Sanovest Parties must show that 
there has been a fundamental change in circumstances between the original 
hearing of the receivership order (i.e., September 2024) and the time of the 
motion to vary (i.e., October 22, 2025). The Court of Appeal made clear that 
the jurisdiction given by s. 187(5) should be sparingly exercised and a motion 
to vary pursuant to s. 187(5) should be made promptly because bankruptcy 
proceedings take place in real time.57 

Comeback relief under the receivership order itself  

131. Recourse through the comeback clause is available when circumstances 
change.58 This is analogous to section 187(5) of to the BIA.59 

132. Comeback motions must be made post haste because of delay prejudice and 
the mounting prejudice caused by the momentum of proceeding itself.60 

133. Comeback relief cannot prejudicially affect the position of parties who have 
relied bona fide on the previous order in question.61  

 
57 Williams Moving & Storage (B.C.) Ltd. v. Canada (Minister of National Revenue) 2024 BCCA 160 
(CanLII), para. 89 [Sanovest Parties’ BOA Tab 22] 
58 Canada North Group Inc. (Companies’ Creditors Arrangement Act) 2017 ABQB 550, para. 50 [Matthews 
Parties’ BOA Tab 4] 
59 Ibid at paras. 2 and 53 
60 Ibid, para. 56 
61 Ibid, para. 68 
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There has been no change in the circumstances, let alone a fundamental change 
in circumstances 

134. There has been no change in the circumstances that warrant the exercise of 
the comeback clause to set aside the consent agreement. 

135. The Sanovest Parties argue that the following, singly or collectively, represent 
a material change in circumstances: 

a) the Matthews Parties’ failure to comply with the Case Plan Orders; 

b) the adjournment of the January 2026 trial date; 

c) the Receiver’s findings and recommendations concerning the 
Partnership and Resort Partnership’s business; and 

d) the variation of the Receivership Order already made. 

136. In respect to the first two matters, as discussed above, these do not constitute 
a change in circumstances. The litigation has progressed in the normal course. 
Further, the orders sought would not speed up the resolution of the Excluded 
Litigation prior to the currently scheduled trial date in January 2027. 

137. In respect of the last two matters, the variation of the Receivership Order was 
made in August 2025 because of the Resort Partnership’s circumstances and 
the Receiver’s recommendations. Here, the Receiver does not take the 
position that the Excluded Litigation should be brought within the Receivership 
Proceeding. In fact, the Receiver has confirmed that the sale proceeds will see 
that all the secured and unsecured creditors be paid, and the remaining issues 
are the distributions to equity partners. Counsel for the Receiver also 
confirmed that it would not serve the parties to bring the Excluded Litigation 
within the Receiver’s control. 

138. The earlier variation of the Receivership Order was for a specific purpose that 
does not change the circumstances with respect to the Excluded Litigation in 
any way. 

The Matthews Parties have bona fide relied on the consent order 

139. The Matthews Parties provided their consent to the receivership on the basis 
of the carve out. 

140. The Matthews Parties have progressed the Excluded Litigation and the Debt 
Declaration Application pursuant to this compromise between the parties. For 
example, in July 2025, the Matthews Parties retained different counsel for the 
Receivership Proceeding (Owen Bird Law Corporation) and the Excluded 
Litigation (Bojm, Funt & Gibbons LLP). They have conducted the litigation 
through that lens, including conducting discoveries and making procedural and 
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strategic decisions. The Matthews Parties are now faced essentially with the 
prospect of changing counsel from current commercial litigation counsel or 
proceeding with the litigation within the receivership proceeding with counsel 
who has very limited insolvency experience. 

141. In June 2025, Sanovest applied to have the amount due under the Sanovest 
Loan determined summarily in the Receivership Proceeding.62 

142. The Matthews Parties agreed to have the Indebtedness determined summarily 
in the Receivership Proceeding and agreed to the scope of the 
Debt Declaration Application on the understanding that the Matthews Parties’ 
claims in the Oppression Action and in the Partnership Action – including the 
allegations that Sanovest’s conduct was oppressive and calculated to entrench 
the Sanovest Loan, increase the interest accrued under the Sanovest Loan, 
and in turn erode 599’s equity in the partnership – will be fully canvassed at 
the trial of the Excluded Litigation.63 

143. Pursuant to paragraph 7 of the SISP Order made July 15, 2025, Sanovest can 
credit bid the entirety of its secured debt, which is approximately 
$62.25 million.64 This includes approximately $16.4 million in disputed interest 
that the Matthews Parties will seek as damages in the Excluded Litigation. 

The Sanovest Parties did not bring this Notice of Application post haste 

144. The Sanovest Parties argue that the Matthews Parties could not complain 
about prejudice, because when the scope of the Debt Declaration Application 
was agreed to, the Matthews Parties were aware of the possibility of the 
current application. 

145. At the hearing on July 4, 2025, Mr. Nathanson did not inform the 
Matthews Parties or the Court that the Sanovest Parties would definitely bring 
the current application to bring the Excluded Litigation to the Receiver 
Proceeding. Mr. Nathanson simply stated that the Sanovest Parties may or 
may not do so. Transcripts of Proceedings in Chambers, July 4, 2025, at 
pg. 8, l. 47 – pg. 9, ll. 1-965 

And -- and then the last point I think I need 
to say by way of fairness is I don't want to be 
taken by this agreement to be saying -- to be in 
any way limited to what I may seek to do with the 
excluded litigation. So I'm -- it's possible that 
we will seek some summary determination. It is 
also possible that we might apply to you to bring 

 
62 Vol. 3, Tab 17 
63 V. Cheng #1, Exhibit “P” [Vol. 2, Tab 10, pg. 406-410] 
64 Order of the Honorable Mr. Justice Walker made July 15, 2025 [Vol. 3, Tab 16] 
65 M. Liang #2, Exhibit “G” [Vol. 1, Tab 6, pg. 378-379] 
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the excluded litigation back into this process. I 
don't know if we will or not. We haven't been 
heard -- you haven't heard a lot about this. 

146. The Matthews Parties could only make strategic decisions based on the status 
quo – that the Excluded Litigation is excluded by consent. They cannot make 
litigation decisions based on what the Sanovest Parties may or may not do. 

147. Sanovest points to that statement as “notice” to the Matthews Parties. That 
works both ways, as it also begs the question of why this application was not 
brought months ago. Certainly, this application was contemplated by Sanovest 
prior to July. Instead, Sanovest has strategically allowed the Receivership 
proceedings to proceed with the simplicity of the Debt Determination 
application, refused to agree to simple amendments to the case plan order to 
allow the trial to proceed as scheduled, and only after it has achieved those 
goals, brings this application. 

148. The law is clear. Applications pursuant to s. 187(5) of the BIA and the 
comeback relief in a receivership order must be made without delay given that 
the bankruptcy proceedings take place in real time. 

149. This is the exact problem that the requirement that any motion to vary a 
receivership order must be brought without delay is seeking to avoid. 
Foreshadowing a possibility in July 2025 that the Sanovest Parties may or may 
not bring this application in July 2025 is not sufficient. The application to vary 
was only brought on October 22, 2025. 
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PART V – THE EXCLUDED LITIGATION SHOULD NOT BE HEARD ON A 
SUMMARY/HYBRID BASIS 

150. Even if it is accepted that allowing the application would expedite the litigation, 
the Matthews Parties further disagree that the timing should be the paramount 
consideration. There are significant credibility and other issues that make the 
litigation impossible to be resolved entirely through the process contemplated 
by the Sanovest Parties. 

151. The Sanovest Parties ask this Court to adopt the summary trial procedure 
taken in Forjay Management Ltd. v. 0981478 BC Ltd., 2019 BCSC 238 for the 
resolution of the issues in dispute in the Excluded Litigation. 

152. Forjoy concerns a foreclosure proceeding and there were disputes in respect 
of the validity and the priority of the amounts claimed under the first and second 
mortgages registered against the subject property in the foreclosure 
proceeding. Validity and priority of claims against the estate are routinely dealt 
with summarily by the bankruptcy courts. The issues in disputes in Forjay were 
discrete and straightforward. 

153. In Forjay, a summary trial was conducted to resolve most of the disputes. The 
stakeholders participating in the summary trial did not object to the suitability 
of the issues being decided on a summary basis. Case planning orders were 
made in preparation for the summary trial and all stakeholders prepared for the 
summary trial in accordance with the case planning orders. The evidence at 
the summary trial consisted of affidavits filed by the various stakeholders, read-
ins from the discovery transcripts and the viva voce evidence of certain 
witnesses who were cross-examined on their affidavits. 

154. The Excluded Litigation cannot justly be heard on a summary/hybrid basis. 

155. Determination of the suitability of an application for summary trial is a 
discretionary exercise. The exercise of the discretion is guided by two lines of 
inquiry: (a) whether the court finds the facts necessary to decide the issues of 
fact or law, and (b) whether it is just in the circumstances to decide the issues 
summarily.66 

156. Proportionality is relevant to this determination.67 

157. In determining suitability, the court may also consider (a) the cost of taking the 
case forward to a conventional trial in relation to the amount involved, (b) the 
course of proceedings, and (c) any other matters which arise for consideration 
on this question, such as: (i) the cost of the litigation and the time of the 
summary trial; (ii) whether credibility is a critical factor in the determination of 

 
66 Greenleaf Brewing Corporation v. Lonsdale Quay Market Corp., 2023 BCSC 2005, paras. 19-21 
[Matthews Parties’ BOA, Tab 8] 
67 Ibid, para. 22 
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the dispute; (iii) whether the summary trial may create unnecessary complexity 
in the resolution of the dispute; and (iv) whether the application would result in 
litigating in slices.68 

158. In deciding whether to convert a petition into an action or to use hybrid 
procedures within the petition proceeding, fairness is the ultimate 
consideration. The court will take into account various factors, including (a) the 
undesirability of multiple proceedings; (b) the desirability of avoiding 
unnecessary costs and delay; (c) whether the particular issues involved 
require an assessment of the credibility of witnesses; (d) the need for the court 
to have a full grasp of the evidence; and (e) whether it is in the interest of justice 
that there be pleadings and discovery in the usual way to resolve the dispute.69 

159. Including pre-trial and trial procedures within a petition (or in this case a 
receivership) hearing may overwhelm and undermine the benefits of the 
intended summary process. In Boffo Developments (Jewel 2) Ltd. v. Pinnacle 
International (Wilson) Plaza Inc., 2009 BCSC 170170, the Court noted in 
para. 50 that: 

“On this point I would add that the Court ought to be cautious in making 
orders which have the objective of addressing the resolution of a bona 
fide triable issue through the creation of a hybrid proceeding that permits 
certain pre-trial and trial mechanisms to the parties, but denies them 
others.  Where the driving underpinning for such an approach is largely 
one of practicality, it strikes me there is a very real risk of diminishing 
returns where the summary process is expanded to allow the filing of 
additional lengthy affidavits, cross-examination on affidavits and possibly 
a broader scope of cross-examination, selective document disclosure, 
and other features of the trial process. At some point, the process that 
looks like a trial, should be a trial.” (Emphasis added.) 

160. The current application is neither a summary trial application nor an application 
to convert a petition into an action, but these factors are pertinent. 

161. In paragraph 80 of the Sanovest Parties’ written submissions, the Sanovest 
Parties argue that the Receivership Order was not final and there is no need 
for the Sanovest Parties to show a fundamental change in circumstances. The 
Sanovest Parties ask the court to determine, among other things, what course 
of action is most consistent with the policies underlying the provisions of the 
BIA and what the ends of justice require. 

 
68 Greenleaf Brewing Corporation v. Lonsdale Quay Market Corp., 2023 BCSC 2005, para. 26 [Matthews 
Parties’ BOA, Tab 8] 
69 New Great Land Developing Ltd. v 1034113 B.C. Ltd., 2023 BCSC 2207, paras. 37-40 [Matthews Parties’ 
BOA, Tab 10] 
70 Boffo Developments (Jewel 2) Ltd. v. Pinnacle International (Wilson) Plaza Inc., 2009 BCSC 1701 
[Matthews Parties’ BOA, Tab 3] 
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162. The Matthews Parties submit that the Excluded Litigation could not be justly 
determined summarily. The Matthews Parties also disagree that bringing the 
Excluded Litigation within the Receivership Proceeding is going to speed up 
the resolution of the Excluded Litigation. 

The nature of the allegations and the complexity of the issues 

163. The Excluded Litigation in substance concern disputes between two partners 
with long-term business relationship. Cross-allegations of serious misconduct, 
dishonesty, and breaches of duty have been made. The factual and legal 
issues to be determined by the court are complex. It is therefore essential for 
the court to have a full grasp of the evidence. 

164. This is acknowledged by the Sanovest Parties. The Sanovest Parties’ counsel 
stated in its May 2, 2024 letter that: “The material facts giving rise to the three 
actions span over ten years of a complex business relationship between the 
parties. The proceedings involve serious reputationally damaging cross-
allegations of misconduct and assets of significant value. Given the time frame, 
complexity and nature of allegations, we expect there to be dozens of 
custodians with numerous ESIs which must be searched, likely with tens of 
thousands if not over one hundred thousand documents in those various 
sources. Production without protocols in those circumstances will either be 
uneconomical or result in deficient lists of documents.”71 

165. The relief sought and the issues to be determined are summarized below. 

The Oppression Action 

166. On June 1, 2023, Matthews and 599 commenced an oppression petition 
seeking relief under s. 227 of the Business Corporations Act (“BCA”). 

167. Matthews and 599 seek inter alia the following relief: 

a) a declaration that the affairs of EBMD are being conducted in a manner 
that is oppressive to 599, entitling Matthews and 599 to relief under 
s. 227 of the BCA; 

b) orders that Sanovest and Tian Kusumoto compensate 599 (i) by 
reversing interest credited to Sanovest on its financing from and after 
June 1, 2021, or such other date as the Court deems appropriate, (ii) by 
payment to 599 to the extent of lost distributions through the partnerships 
that EBMD manages, in amounts as may be established at the hearing 
or trial, resulting from lost sales revenues from and after June 1, 2021, 
and (iii) by disentitling Sanovest from receiving preferential payments on 

 
71 V. Cheng #1, Exhibit “J” [Vol. 2, Tab 10, pg. 339-343] 
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distributions to be paid through the limited liability partnerships that 
EBMD manages; 

c) an order directing Tian Kusumoto compensate Matthews, as an 
aggrieved person, for harm and loss suffered as a result of disparaging 
statements Tian Kusumoto has made against Matthews and his family in 
connection with the conduct of EBMD’s affairs; and 

d) an order converting the petition into an action. 

168. In August 2023, Sanovest and Tian Kusumoto filed a response to petition. 
They consented that the petition be converted into an action. Sanovest’s and 
Tian Kusumoto’s consent to convert the petition into an action was recorded in 
the Order of Associate Judge Nielsen dated April 18, 2024. 

169. Based on the pleadings filed in the Oppression Action72, the major factual and 
legal issues to be resolved include but are not limited to the following: 

a) whether the evidence supports the reasonable expectations asserted by 
Matthews and 599 (the court will take into account factors such as 
general commercial practice, nature of the corporation, the relationship 
between the parties, past practices, representations and agreements, 
and the fair resolution of conflicting interests between corporate 
stakeholders); 

b) whether the reasonable expectations were violated by conduct of 
Sanovest and Tian Kusumoto; 

c) whether the conduct of Sanovest and Tian Kusumoto was oppressive; 

d) whether Sanovest wrongfully blocked sale of development; 

e) whether Sanovest breached the Loan Agreement, whether Sanovest 
wrongfully withheld advances under the Loan Agreement, and whether 
Sanovest wrongfully refused third-party financing; 

f) whether Tian Kusumoto caused Sanovest not to fund and then at the 
same time offered to lend funds from TRK at an interest rate significantly 
higher than that under the Sanovest Loan; 

g) whether Sanovest’s acts were calculated to entrench its dual position as 
a lender and a partner to the detriment of 599 and Matthews; 

h) whether Tian Kusumoto told Matthews that his goal was to have 
Sanovest purchase 599’s equity on a discounted or distressed basis, and 

 
72 Petition [Vol. 3, Tab 36]; Matthews #1 (Oppression) [Supp. AR, Tab 1]; Response to Petition [Vol. 3, 
Tab 37]; Tian Kusumoto #1 (Oppression) [Supp. AR, Tab 2] 
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that he had the benefit of time to do so, given that Sanovest was 
continuing to earn interest on the Sanovest loan, effectively intentionally 
eroding 599’s interest in the Partnership; 

i) whether Tian Kusumoto told Kevin Isomura, the partnership’s external 
accountant, that he was happy to wait 10 years and let the interest on the 
Sanovest Loan eat up all of 599’s equity in the Bear Mountain Project; 

j) whether Tian Kusumoto refused to authorize ordinary course of business 
payments; 

k) whether 599’s claim could only be advanced derivatively or 599 is entitled 
to relief under the oppression remedy; 

l) whether any of 599’s claims are barred by laches; 

m) the tailoring of fair and appropriate corporate remedies under s. 227(3) of 
the BCA to rectify the oppression in light of the factual circumstances; 

n) whether Sanovest and Tian Kusumoto exercised business judgment in 
good faith or in bad faith or dishonestly; 

o) whether Tian Kusumoto has personally benefitted from the entrenchment 
and continuation of the Sanovest Loan through his arrangement, 
personally or through TRK, with Sanovest; 

p) the scope of compensatory orders under s. 227(3)(j) and 227(3)(m) of the 
BCA; 

q) whether Tian Kusumoto should be personally liable under s. 227(3) of the 
BCA; and 

r) whether Tian Kusumoto made disparaging comments against Matthews 
and his family, and whether Matthews and/or his family should be 
compensated as aggrieved persons under the BCA. 

The Partnership Action 

170. Also on June 1, 2023, 599 commenced a common law derivative claim naming 
Sanovest, EBMD, Tian Kusumoto, and TRK as defendants, seeking inter alia 
the following relief: 

a) As against Sanovest and EBMD (to the extent Sanovest has controlled 
or inhibited EBMD’s actions as “manager partner”), damages for breach 
of the terms of the Partnership Agreement and the Resort Partnership 
Agreement and damages for breach of its duties of fairness and good 
faith, and breach of fiduciary duties to the Partnership, the Resort 
Partnership, and 599; 
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b) As against Tian Kusumoto, damages for knowingly assisting Sanovest in 
its breaches of duty to the Partnership, the Resort Partnership, and 599; 

c) As against Tian Kusumoto and TRK, damages for knowing receipt of fees 
earned under the Sanovest Loan Agreement (including as extended and 
modified) in breach of Sanovest’s obligations to the Partnership, the 
Resort Partnership, and 599; 

d) An accounting of all proceeds or payments received by Sanovest, Tian 
Kusumoto, and TRK in relation to Sanovest’s breach of its duties to the 
Partnership, the Resort Partnership, and 599, and/or the knowing 
assistance and knowing receipt of such proceeds or payments, and an 
order for restitution or disgorgement, or in the alternative, equitable 
damages; 

e) A declaration that Sanovest, Kusumoto, and TRK hold all such funds in 
trust, as constructive trustee, for the Partnership and Resort Partnership, 
and an order for an accounting and tracing of all such funds; 

f) In the alternative, damages for unjust enrichment; and 

g) Aggravated and/or punitive damages. 

171. Based on the pleadings filed in the Partnership Action73, the major issues to 
be resolved include but not limited to the following: 

a) the express and implied terms of the Partnership Agreement and the 
Resort Partnership Agreement; 

b) whether Sanovest breached statutory and common law duties to the 
Partnership, the Resort Partnership, and 599; 

c) whether the negotiation of the Second Modification Agreement was 
improper; 

d) whether Tian Kusumoto knowingly directed Sanovest’s breaches and 
permitted himself to carry out the breaches on behalf of Sanovest; 

e) whether Tian Kusumoto personally and/or through TRK, has benefitted 
from Sanovest’s breaches of duties; 

f) whether Sanovest, Tian Kusumoto, and/or TRK have been unjustly 
enriched to the detriment of the Partnership, the Resort Partnership, and 
599. 

 
73 Notice of Civil Claim [Vol. 3, Tab 38]; Response to Civil Claim [Vol. 3, Tab 39] 
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The Sanovest Action 

172. On May 13, 2022, Sanovest commenced the Sanovest Action alleging self-
interested transactions and wrongdoings in their capacities as directors of 
EBMD and with respect to the Partnership’s affairs. The Amended Notice of 
Civil Claim was served in March 2023. 

173. Sanovest seeks inter alia the following relief: 

a) An order that as a result of the self-interested transactions, Matthews and 
Tom Kusumoto pay equitable compensation to EBMD and BM Mountain 
Golf Course Ltd. (“BMGC”); 

b) In the alternative, an order that Matthews and Tom Kusumoto account to 
EBMD and BMGC for any profit that has or will accrue to them as a result 
of the self-interested transactions; 

c) An agreement for specific performance of EBMD’s reporting obligations 
under the Partnership Agreement and Sanovest Loan Agreement. 

174. Matthews has filed a response to the notice of civil claim as well as a 
counterclaim against Sanovest, Tom Kusumoto, and Tian Kusumoto. 
Matthews has also served a third party notice on Tom Kusumoto. 

175. Based on the pleadings filed by the parties in the Sanovest Action74, the major 
issues to be determined may include the following: 

a) Whether Sanovest has standing to commence the action when the 
allegations relating to harm done to the Partnership and breaches of 
alleged fiduciary duties said to be owed to EBMD and BMGC; 

b) the applicability of the disclosure requirements of ss. 142, 147-153 of the 
BCA; 

c) whether Matthews has instructed EBMD not to prepare financial 
statements for the Partnership since 2018, and whether the delay in 
preparing updated financial statements was attributable to Matthews; 

d) whether Sanovest had waived the requirement of audited financial 
statements, and whether Sanovest has full access to the Partnership 
financial information at all material times; 

e) whether EBMD or the Partnership has refused to comply with any 
reporting obligations under the Partnership Agreement, the Sanovest 

 
74 Amended Notice of Civil Claim [Vol. 3, Tab 27]; Response to Amended Notice of Civil Claim of 
Mr. Matthews [Vol. 3, Tab 28]; Counterclaim of Mr. Matthews [Vol. 3, Tab 29]; Third Party Notice to Mr. Tom 
Kusumoto of Mr. Matthews [Vol. 3, Tab 30] 
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Loan Agreement, the Partnership Act, or otherwise, and whether 
Matthews has directed any refusal or non-cooperation by EBMD; 

f) whether the referenced transactions were done with the knowledge and 
approval of Sanovest; 

g) Tom Kusumoto’s position at Sanovest at all material times and the scope 
of Tom Kusumoto’s actual and implied authority vis-à-vis Sanovest; 

h) whether Matthews’ reliance on Tom Kusumoto’s representations that he 
had authority to enter into and approve transactions on Sanovest’s behalf 
was reasonable; 

i) whether the referenced transactions were approved by both shareholders 
of the Partnership; 

j) whether Sanovest has come before the Court with clean hands; 

k) whether Sanovest is barred from seeking all, or in the alternative some, 
of the relief claimed by reason of estoppel, acquiescence, laches, or 
unreasonably delay, and by operation of the Limitation Act, and whether 
Sanovest’s knowledge includes (1) all matters that were or ought to have 
been known to Tom Kusumoto in conducting Partnership business and 
in acting as Sanovest’s nominee to EBMD and BMGC, and (2) all matters 
that were or ought to have been known to Tian Kusumoto at all material 
times. 

The Debt Action 

176. In August 2022, Mr. Tom Kusumoto commenced an action demanding 
repayment of 3 loans from Mr. Matthews. Mr. Matthews alleges that the loans 
were advanced under an “umbrella agreement” where Mr. Tom Kusumoto 
would lend $5 million to him, to be repaid by the profit distribution to 599 when 
a substantial portion of the Bear Mountain Assets were sold, allowing for the 
retirement of the Sanovest Loan and the realization of profits. 

177. Based on the pleadings filed by the parties in the Debt Action75, the major 
issues to be determined include but not limited to the following: 

a) whether and how the umbrella agreement exists; 

b) whether the umbrella agreement is enforceable; 

c) whether the umbrella agreement applies or informs the conduct alleged 
by Sanovest in the Sanovest Action; And 

 
75 Notice of Civil Claim [Vol. 3, Tab 33]; Response to Civil Claim [Vol. 3, Tab 34] 
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d) whether Mr. Tom Kusumoto breached the umbrella agreement; and 

e) whether Mr. Matthews is entitled to damages for breach of the umbrella 
agreement. 

178. The Excluded Litigation are disputes between the Partners concerning cross-
allegations of serious breaches of duty, bad faith, oppressive conduct and 
dishonesty. The factual and legal issues to be determined are complex. The 
Sanovest Parties’ current estimate that the trial of the Excluded Litigation 
would take 50 days underscores this point. 

179. The documents involved are voluminous. The parties so far have listed and 
produced approximately 30,000 documents. The Sanovest Parties are still 
looking to further expand the document production record by insisting that the 
email data of all of the Partnership’s employees and all data on the servers of 
the Partnership and the Resort Partnership must be collected and reviewed for 
production. 

180. The nature and severity of the allegations and the nature of the defences 
mitigate against summary trial determination. It would be unjust to the parties 
if these reputationally damaging allegations and the defences are determined 
on a summary basis. 

181. This issue was directly contemplated at the initial receivership application, 
which led to the compromise by the parties leading to the consent order that 
the Excluded Litigation be excluded from the Receivership Order. 

182. Near the outset of that hearing, the Honourable Justice Walker posed the 
questions of whether the allegations of malafide conduct and tortious conduct 
require determination at trial: Transcripts of Proceedings in Chambers, 
September 10, 2024, at pg. 5, ll. 5-11.76 

And so I just wonder how much of the -- the 
allegations concerning oppressive conduct, breach 
of fiduciary duty, mall -- I'll call it malafide 
conduct, tortuous conduct. I can decide on a 
summary application. And, really, aren't they the 
type of allegations that require the determination 
at trial? 

The amount involved 

183. The Matthews Parties’ case in the Oppression Action and the Partnership 
Action is that but for Sanovest’s oppressive conduct and breaches of duty 
calculated to entrench Sanovest’s position as a lender, the Sanovest Loan 
would have been retired in 2021, and the Partnership should not be held liable 

 
76 M. Liang #2, Exhibit “A” [Vol. 1, Tab 6, pg. 10] 
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for the interest accrued from 2021 onwards. The amount concerned with 
respect to interest alone is in excess of $16 million. Further significant claims 
for damages due to this conduct for loss of opportunity are in the tens of 
millions of dollars. 

184. From a proportionality perspective, this consideration mitigates against 
summary trial determination. 

Credibility of witnesses is critical for the determination of the Excluded Litigation 

185. Given the nature of the allegations and the state of conflicting affidavit 
evidence, credibility of the major witnesses including Mr. Matthews, 
Mr. Tom Kusumoto, and Mr. Tian Kusumoto is critical for the determination of 
most of the issues in the Excluded Litigation. This factor significantly mitigates 
against summary trial determination. 

186. Justice Walker also queried the appropriateness to resolve the significant 
conflicts in the evidence on a summary basis: Transcripts of Proceedings in 
Chambers, September 10, 2024, at pg. 21, ll. 16-47, and pg, 22, I, 1.77 

THE COURT: -- in the oppression proceeding, I take it, 
then, that there are -- the affidavits there 
contain significant conflicts -- significant 
conflicts -- 
CNSL K. JACKSON: Indeed. 
THE COURT: -- in the evidence. 
CNSL K. JACKSON: Right. 
THE COURT: So whoever has -- is dealing with that, the 
one question I had -- one of the questions I had 
is, is it appropriate for me to even determine 
them on a summary basis? And, if it is, how can I 
do that given the nature of the conflict? 

CNSL K. JACKSON: I would -- it's a question I would 
ask myself, Justice. I don't have an answer for 
that. I don't think the court can determine 
what -- it could. It could be asked to wade into 
that. It may be asked to wade into that. I don't 
think it needs to wade into that and make a 
determination because it is an awful lot of 
conflicting evidence. 
I mean, fundamentally, each party thinks the 
other is -- is guilty of various misdeeds and 
misconduct. 
It would take -- I don't know. I'm not a -- 

 
77 M. Liang #2, Exhibit “A” [Vol. 1, Tab 6, pg. 26-27] 
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I'm not a true litigator, Justice. My impression 
is it would take -- I'm surrounded by them, but I 
am not one for good reason. 
It would take, I think, an awful lot of 
additional evidence, perhaps viva voce evidence, 
everything else to be able to explore all of those 
issues properly to make a determination. And you 
don't need to, Justice, because it doesn't affect 
the availability of relief. Period. 

Uncertainty surrounding hybrid procedure 

187. In New Great Land Developing Ltd. v 1034113 B.C. Ltd., 2023 BCSC 220778, 
the court discussed the suitability of hybrid procedure. 

[64]      I have considered whether hybrid procedures would save time 
and expense while maintaining the Court’s ability to make a fair and just 
determination. 
 
[65]      After considering the various tools that would have to be included 
in the petition to craft a fair procedure, I have concluded that such an 
effort would result in precisely the “diminishing returns” discussed 
above. In other words, this case would likely reach a point where the 
caution in Boffo would be engaged, i.e. that a process that looks too 
much like a trial should simply be a trial. For example, the hybrid 
procedure would perhaps require the cross-examination of seven 
separate witnesses. 
 
[66]       I also fear the potential for further litigation regarding the precise 
parameters of any hybrid procedure. As pointed out in Phaneuf at 
para. 73, a hybrid process runs the risk of fostering a lack of certainty 
about the applicable procedures, leading to the need for many interim 
determinations. 

188. Given the nature and severity of the allegations, the complexity of the legal 
and factual issues to be resolved, the conflicting evidence, and that most of 
the issues turn on the assessment of credibility of witnesses, a fair hybrid 
procedure that maintains the parties’ ability to present their respective cases 
and the court’s ability to make a fair and just determination of the issues would 
very much look like a trial. Further examinations for discovery will have to be 
scheduled. Lengthy affidavits will have to be filed in each of the proceedings. 
A broader scope of cross-examination, i.e., beyond cross-examination on 
affidavits, will have to be permitted. The number of factual witnesses and 
expert witnesses to be subject to cross-examination very likely will exceed 10. 

 
78 Matthews Parties’ BOA, Tab 10 
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Part 1: Facts 

1. On September 18, 2024, Mr. Justice Paul Walker (the “Chambers Judge”) made an

order, by consent, appointing Alvarez & Marsal Canada Inc. as receiver over the

property of the respondents, Ecoasis Developments LLP (the “Partnership”); Ecoasis

Bear Mountain Developments Ltd. (“EBMD”) and Ecoasis Resort and Golf LLP

(“Resorts”), among others (the “Consent Order”). The property and operations at

issue comprise what is known as the “Bear Mountain Resort”.

2. The Receiver’s appointment was sought by Sanovest Holdings Ltd. (“Sanovest”) and

opposed by the applicants, Daniel Matthews and 599315 B.C. Ltd. (“599”) (the

“Matthews Applicants”). Sanovest is a secured lender to the Partnership and partner

in the Partnership, along with EBMD and 599. When Sanovest commenced the

receivership proceeding, the partners were involved in ongoing litigation (the “Bear
Mountain Litigation”). The Bear Mountain Litigation commenced in May 2022.

3. Sanovest and the Matthews Applicants ultimately reached an agreement and the

Matthews Applicants consented to the Receiver’s appointment with three carve-outs.

The Bear Mountain Litigation was excluded, the “Hotel Arbitration” was excluded,

and the operations of Resorts were excluded.

4. The exclusions were provided for “until further order of the court”, and the Consent

Order contained a term providing that any interested party could apply to vary or

amend the Consent Order. The term providing for variation or amendment is a

standard clause included in the Model Receivership Order prescribed by Practice

Directive 47 - Model Orders.

5. Following the appointment of the Receiver pursuant to the Consent Order, the

receivership and the Bear Mountain Litigation were carried on separately, with the

Receiver obtaining approval of a sales and investment solicitation process (the

“SISP”) and the Bear Mountain Litigation proceeding in the ordinary course.1

1 See Ecoasis Developments LLP v Sanovest Holdings Ltd., 2025 BCSC 991. 
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6. On July 10, 2025, following an application by Sanovest, the chambers judge varied

the Consent Order to bring the Hotel Arbitration and Resorts’ previously excluded

operations within the Receiver’s control. The application was supported by the

Receiver.2  The Matthews Applicants did not support or consent to this amendment of

the Consent Order.

7. On October 22, 2025, following examinations for discovery conducted in the Bear

Mountain Litigation, Sanovest filed a second application, this time seeking an order to

vary the Consent Order to bring the Bear Mountain Litigation within the receivership

proceedings. Sanovest did not seek to vary the Receiver’s appointment, and the

Receiver took no position on the application. The Matthews Applicants opposed the

application.

8. The application was initially heard on November 24 and 26, 2025, with judgement

reserved. Before judgement was rendered, the Receiver applied for approval of a bid

received from Groundplay Developments Ltd. (“Groundplay”).An amended bid by

Groundplay was later consented to by the parties and approved by the court on

January 21, 2026.

9. One week later, on January 29, 2026, the chambers judge made an order varying the

Consent Order to encompass the previously excluded Bear Mountain Litigation (the

“Variation Order”). Under the Variation Order, the parties to the Bear Mountain

Litigation will maintain control of it within the receivership. The Variation Order does

not vary the Receiver’s appointment but does vary the Consent Order appointing the

Receiver.

10. The precise effects of the Variation Order and what, exactly, it does, remain unclear.

The jurisdictional basis for the Variation Order is likewise unclear.

Part 2: Issues 

2 Sanovest Holdings Ltd. v Ecoasis Developments LLP, 2025 BCSC 1504. 
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11. Is leave to appeal the Variation Order required?

12. If leave to appeal the Variation Order is required, should leave to appeal be granted?

Part 3: Analysis 

I. Appeals Generally

13. Section 193 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 9 (the “BIA”)

provides that unless otherwise expressly provided, an appeal lies to the Court of

Appeal from any order or decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;…

(c) if the property involved in the appeal exceeds in value ten thousand dollars;…

(e) in any other case by leave of a judge of the Court of Appeal.

14. The test for granting leave under s. 193(e) is set out in Farm Credit Canada v.

Gidda, 2014 BCCA 501, at paragraph 11 and asks whether the proposed appeal:

a) raises an issue that is of general importance to the practice of bankruptcy
and insolvency matters or to the administration of justice as a whole, and is one
that this Court should therefore consider and address;

b) is prima facie meritorious; and

c) would unduly hinder the progress of the bankruptcy and insolvency
proceedings.

15. The test requires the interests of justice to be the “overarching concern.”3

16. For section 193 of the BIA to apply, the order appealed from must have been made

by a justice exercising powers conferred by the BIA.4

II. Leave to Appeal is Not Required

3 McKibbon v. BDO Canada Limited, 2020 BCCA 7, at para. 22.  
4 Crowe Mackay & Company Ltd. v. 0731431 B.C. Ltd., 2022 BCCA 158, at para. 33. 
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17. The Matthews Applicants’ primary position is that leave to appeal is not required.5 The

Variation Order varies the Consent Order but does not vary the Receiver’s

appointment. Section 243(1) of the BIA and  section 39 of the Law and Equity Act,

R.S.B.C. 1996 c. 253, (the “LEA”) do not permit or contemplate a “receivership”

absent appointment of a receiver and there can be no receivership outside of the

receiver. Excepting the secondarily relied on section 187(5) of the BIA (the stringent

test for which was not applied or met) there was and is no statutory basis for the

Variation Order. As a result, the Variation Order was necessarily made pursuant to

the court’s inherent jurisdiction and not pursuant to the BIA. As such, it may be

appealed as of right.

18. In addition, the Variation Order swept into the receivership four ongoing civil actions.

Mr. Matthews is a personal defendant and plaintiff by counterclaim in two of the

actions, neither of which is brought by an insolvent business organization. To the

extent the Variation Order was made pursuant to the BIA, the point at issue involves

future rights, including Mr. Matthews’ future rights to take a considered approach to

his rights of appeal in a 30 rather than 10-day period.

III. Leave to Appeal Should Be Granted

19. If leave to appeal is required, leave to appeal should be granted. The proposed appeal

will not delay the insolvency proceedings, the proposed appeal is of general

importance to insolvency practice, and the proposed appeal is meritorious.

a. The Appeal Will Not Delay the Receivership

20. The proposed appeal will not delay the receivership. A sale has been approved to

Groundplay Developments for approximately $141 million. There is no question that

all creditors will be paid in full, including Sanovest. As the judge was aware, the

remaining “stakeholders” are the equity partners 599 and Sanovest. The parties are

actively progressing the Bear Mountain Litigation, with trial set to commence in

January of 2027. Nothing material has changed since the original carve-out of the

5 See Stagewest Winery Limited Partnership (Re), 2023 BCCA 296 at para. 19. 

168



6 

Bear Mountain Litigation and there is no reason why the Bear Mountain Litigation and 

the receivership cannot continue in tandem with this appeal.  

21. A further judicial management conference relating to the Bear Mountain Litigation is

scheduled for February 26-27, 2026, along with two applications scheduled to be

heard relating to document production and an application to strike pursuant to rule 9-

5. The appeal will not delay the proceedings.

b. The Appeal is of General Importance in Insolvency Proceedings

22. The proposed appeal raises issues of general importance to insolvency litigation.

These include:

a. the test to be applied on an application to vary a receivership order when the

order was made by consent, an issue not addressed in Williams Moving &

Storage (B.C.) Ltd. v. Canada (Minister of National Revenue), 2024 BCCA

160 at para. 89;

b. the test for and intersection between the comeback relief in the Consent Order,

i.e., “until further order” in paras 2 and 39, and the statutory comeback relief

found in s.187(5) of the BIA; and

c. what it means for claims to be “brought within” a receivership, which includes

the important question of whether a receiver’s appointment can be varied to

include litigation over which the receiver has no control—giving the judge direct

control over the claims process and outcome, absent the mediating action and

recommendation of the receiver as its neutral appointee.

c. The Appeal is Meritorious

The Chambers Judge Failed to Identify and Apply the Correct Legal Test 

23. The chambers judge incorrectly rejected the characterization of Sanovest’s application

as “comeback relief” and found that the fact that the Consent Order was made by

consent “was not an impediment to variation in the circumstances.” Respectfully, the
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chambers judge cited a number of cases for this proposition, none of which were 

directly applicable on this point.  

24. The chambers judge did not identify the legal test to be applied when a consent order

is sought to be varied if s.187(5) does not apply. As a result, the chambers judge failed

to recognize that Sanovest had not met the test required for the relief that it was

seeking (even if that relief was available—which it was not) and failed to recognize the

significance of the bargain at the heart of the Consent Order.

25. The chambers judge rejected the argument that a material change is required to vary

the Consent Order. He did not state, nor did he apply an alternative test in those

circumstances. Instead, he appears to have applied a general discretion outside of

section 187(5) in finding that the litigation must be brought within the ambit of the

Receivership given the intersection between the litigation and the need for a prompt,

efficient and orderly conclusion of the Receivership. The chambers judge did not state

how bringing the litigation within the Receivership would accomplish that goal

(especially as the trial is scheduled for January 2027 in either case). Further, at the

conclusion of the hearing the chambers judge put in place case management orders

(pursuant to the SCCR) that were proposed by the parties and further reduced the

need or justification for the order ultimately made.

The Comeback wording in the Consent Order is Analogous to Comeback Relief in 
section 187(5) 

26. The Consent Order includes the standard clause included in the Model Receivership

Order for B.C. In other provinces, this clause is also used and understood as

“comeback relief” available only where a party shows a material change in

circumstances. The question in this appeal is whether the presence of the standard

comeback language “until further order” effectively negates the requirements for

variation of an order under s.187(5) as set out by this Court in Williams Moving. The

appellants say that it does not and that the chambers judge erred in determining that

it did.
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27. In 7451190 Manitoba Ltd v CWB Maximum Financial Inc et al, 2019 MBCA 95, the

Court of Appeal for Manitoba discussed the same clause at issue in a similar order

appointing a receiver. Manitoba’s Court of Appeal specifically identified the term as a

“comeback clause” available for use by a party who had not had opportunity to make

full submissions on the issue they sought to vary.

28. Likewise, in 2615333 Ontario Inc. v. Central Park Ajax Developments Phase 1 Inc. et

al, 2024 ONSC 1484, the court in Ontario identified a similar “comeback clause” and

dismissed an applicant’s motion to vary a consent order containing the clause on the

basis that the order had been consented to, and the variance at issue would be

prejudicial. The court accepted that, for variance to be available, a material change in

circumstances was required. The court also accepted that the fact the order was made

by consent did present an impediment to variation in the circumstances, given the

parties’ underlying bargain.

The Chambers Judge Relied on His Own Understanding of the Facts 

29. In this instance, the only change in circumstances identified by the chambers judge

was a change in his knowledge and understanding of the circumstances at issue.

Such a change cannot meet the threshold for a material change in circumstances. If

so, parties would be incentivized to withhold information to support later variation of

an order and would be unable to trust the bargain struck in a consent order. This would

not be conducive to the orderly or efficient resolution of insolvency proceedings for the

benefit of all stakeholders.

30. Further, the chambers judge at para. 35 incorrectly states (and consequently relies

on) the fact that the Matthews Applicants previously supported Sanovest’s application

to vary the Consent Order to include the Hotel Arbitration within the ambit of the

Receivership. Contrarily, the Matthews Applicants opposed all of the orders sought by

Sanovest in their June 16, 2025, application to amend the receivership to include the

operations of Resorts and the Hotel Arbitration. This position was explained in the

application response concluding at paragraph 102 as follows:
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“The exclusion of the Hotel Arbitration from the Receivership Order was one of the 
negotiated terms and of paramount importance to Matthews/599 in consenting to 
the receivership order, in particular given the legitimate concern that Tian 
Kusumoto was and is actively working with the Hotel operators to disrupt and derail 
the arbitration proceedings.” 

The Chambers Judge Incorrectly applied s.187(5) of the BIA 

31. This Court in Williams Moving & Storage (B.C.) Ltd. v. Canada (Minister of National

Revenue) at para. 89, sets out the principles to be applied when exercising s.187(5)

to vary an order. This discretion should be “sparingly exercised.”   Mr. Justice Willcock,

for the court, sets out at 89(e):

(e) For the provision to apply, there must have been a fundamental change
in circumstances between the original hearing and the time of the motion to
vary, or evidence must have been discovered that was not known at the
time of the original hearing and which could have led to a different result.

32. The chambers judge did not refer to the requirements set out by this Court in Williams

Moving. Rather, the chambers judge referred to a “justifiable basis” for the variation

under s.187(5) of the BIA (para 53). The chambers judge found, without explanation,

that the continued exclusion of the litigation would be an “unwarranted departure from

the single proceeding model” and thus varied the Consent Order on that basis.

33. The chambers judge, in finding a justifiable basis for variation, did not weigh this factor

against any of the arguments raised by the Matthews Parties in relation to prejudice.

The Matthews Parties had submitted the following ways the order sought was

prejudicial to them:

a. Prejudice of reversing course on the proceedings that have already taken place
over the past 14 months. This includes the prejudice of making strategic
decisions, for example relating to the Debt Declaration Application and hiring
litigation counsel. This is exactly the type of “mounting prejudice” that occurs
with delay in bringing a comeback motion, described as the “virtual impossibility
of unscrambling the egg.”6

b. Prejudice in imposing the BIA regime on the Matthews Parties, when they
negotiated out of that regime 14 months ago, including the presumption of

6 Canada North Group Inc (Companies' Creditors Arrangement Act), 2017 ABQB 550 at 
para. 56.  
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summary procedures, in a complex proceeding that is worth tens of millions of 
dollars. 

c. Prejudice of an ongoing nature to the value of the Bear Mountain assets
themselves. Bringing the Excluded Litigation into the Receivership signals to
the market that the assets are still mired in disputes. It is fundamentally different
than the SISP concluding, the closing of the transaction occurring and the work
of the Receiver largely completing, while the former partners, of the old
partnership, litigate outside of the bankruptcy context.

d. On November 25, 2025, the Receiver filed the application for an Approval and
Vesting order, approving the Asset Purchase Agreement of Groundplay
Developments Ltd. (an affiliated entity to the Matthews Parties) as purchaser
and 599 as guarantor.7 The Receiver filed its Eighth Report supporting this bid
and recommending it for approval. This is a transaction worth over $141 million.
There is significant prejudice and potential stigma associated with having the
Excluded Litigation bound in a bankruptcy proceeding.8 That bid, in slightly
revised form was later agreed to by the parties and approved by the court.

34. The chambers judge found that the parties’ agreement regarding the sale was a

significant and positive step. In such a context, the last thing the Bear Mountain Resort

needs is for the receivership to broaden significantly in scope at the very moment

when there is finally good news that a sale will occur for significant value.

IV. Conclusion

35. By making the Variation Order, the chambers judge rejected the applicable legal test

and substituted his own understanding (limited due to the fact that the order was by

consent) of the facts as they were when the Consent Order was made with the facts

that were, in fact, known and knowable.

36. The Variation Order made deprives the Matthews Applicants of the benefits that they

bargained for in the Consent Order and deprives all parties to the Bear Mountain

Litigation of the clarity and protections afforded under the Supreme Court Civil Rules.

This leaves them subject to vague and unidentified “hybrid procedures contemplated

in the BIA”.

7 Affidavit # 8 of Daniel Matthews made November 26, 2025 (“Matthews #8”) Exhibit “A” 
8 Matthews #8 at paras. 3-7 
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37. If leave to appeal is required, leave to appeal should be granted. The Variation Order

complicates these proceedings specifically and insolvency proceedings generally. No

harm or delay will result from the appeal and the appeal has merit.

Part 4: Order Sought 

38. The Matthews Applicants seek an order that leave to appeal is not required. If leave

to appeal is required, the Matthews Applicants seek an order granting leave to appeal

the order made January 29, 2026, bringing the Bear Mountain Litigation within the

ambit of the receivership proceedings.

All of which is respectfully submitted. 

Dated at the City of Vancouver, Province of British Columbia, this February 9, of 2026  

Malcolm Funt and Faith Pierce 
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