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I. DOCUMENTS AND AUTHORITIES RELIED ON 

 

Documents to be relied on: 

 

1. the Amended and Restated Initial Order signed December 2, 2022 (the “ARIO”); 

 

2. the Affidavit of Keith McConnell sworn November 28, 2022 (the "McConnell Affidavit"); 

 
3. the Pre-Filing Report of Alvarez & Marsal Canada Inc. dated November 29, 2022 (the 

"Pre-Filing Report"); 

 
4. the First Report of the Monitor dated January 20, 2023 (the "First Report");  

 
5. Notice of Motion dated April 17, 2023; 

 
6. the Second Report of the Monitor dated April 18, 2023 (the “Second Report”);  

 
7. the Confidential Supplement to the Second Report (the “Second Confidential 

Supplement”);  

 
8. the draft Sale Investment Solicitation Process ("SISP") appended to the draft order filed 

with this application (the “SISP Approval Order”);  

 
9. Affidavit of Service of Alecia Iwanchuk sworn April 17, 2023;  

 
10. Affidavit of Service of Craig Frith sworn April 18, 2023; and 

 
11. such further and other documentation as counsel may advise and this Honourable Court 

may permit. 
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Cases, statutory provisions and authorities to be relied on: 

TABS 

 

A. Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”), s. 11 and 36;  

 

B. CCM Master Qualified Fund Ltd. v blutip Power Technologies Ltd., 2012 ONSC 1750; 

 
C. Walter Energy Canada Holdings, Inc. Re., 2016 BCSC 107; 

 
D. Sherman Estate v Donovan, 2021 SCC 25; 

 
E. Ontario Securities Commission v Bridging Finance Inc., 2021 ONSC 4347; and 

 
F. Re Polar Window of Canada Ltd. et al., MBKB File No. CI 23-01-39360 (April 5, 2023). 

 

II. INTRODUCTION 

 

1. Over the past four months, the Monitor1 has worked with Management to restructure 

Medco's operations.  This work was completed with a view to ensuring that Medco could emerge 

from the CCAA Proceedings as a viable entity, and ultimately implement the SISP for the 

Companies in the event that it was determined that this objective could be achieved.  The 

restructuring work to date has focused on instituting a number of cost-saving initiatives, creating 

a new Overhead Model, and  developing a retention strategy for the Remaining Physicians 

(collectively, the “Initial Restructuring Activities”).  

Second Report at paras 14-21, 28-29 and 71-74 

 
2. Having successfully completed the Initial Restructuring Activities, the Monitor, in 

consultation with the Companies and the Lender, is of the view that it is now appropriate and in 

the best interests of the Companies and their stakeholders to implement a SISP to solicit interest 

in an investment in the Companies or a sale of some or all of their assets, the outcome of which 

will determine the next steps in this CCAA Proceeding.   

                                                 
1 Unless otherwise defined, capitalized terms will have the meanings given to them in the Pre-Filing Report, the 
First Report, the Second Report, the Monitor's notice of motion, and the SISP Approval Order. 
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3. Against this backdrop, this Brief of Law will discuss the applicable law and evidence with 

respect to the form of SISP Approval Order sought by the Monitor.  As discussed in more detail 

below: 

(a) paragraph 21(h) of the ARIO authorizes and empowers the Monitor to develop and 
execute a SISP;  
 

(b) the SISP presented for approval on this application was developed with the input of 
the Companies and the Lender, each of whom support its approval; 
 

(c) the SISP clearly identifies the  
 

(i) procedural requirements with which bidders must comply to successfully 
conclude a transaction; 

 
(ii) deadlines for receiving bids; 
 
(iii) procedure for approving the successful bid(s); and 
 
(iv) ability of the Monitor or any other interested party to apply to the Court to 

resolve any disagreement regarding the interpretation or application of the 
SISP Procedures or the responsibilities of any Person in respect of the same; 

 
(d) the Monitor has taken steps to minimize the intrusion on the open-Court principle 

by only redacting the amount of the Marketing Agent's commissions from the 
Monitor's contract with the Marketing Agent (the "Exclusive Authority to Sell"). 

 

4. The approval of the SISP and the sealing of the Second Confidential Supplement are 

appropriate because, in the Monitor's respectful submission, the legal tests set out in CCM Master 

Qualified Fund v blutip Power Technologies and Sherman Estate v Donovan, respectively, are 

satisfied based on the evidence before the Court. 

 
III.  FACTS 

 

5. The relevant facts are set out in the Pre-Filing Report, the First Report, the Second Report, 

and the Second Confidential Supplement, as well as the McConnell Affidavit.  

 

6. For the sake of economy, the facts will not be summarized here, but instead referred to, 

where appropriate, in the discussion below.  
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IV. ISSUES 

 

7. This Brief of Law addresses the following issues: 

 

(a) Should the SISP, including the Monitor’s engagement of the Marketing Agent, be 
approved?  
 

(b) Should the Second Confidential Supplement be sealed? 
 

(c) Should the Monitor and Marketing Agents’ liability be limited with respect to their 
respective mandates under the SISP?  

 

V. DISCUSSION 

 

A. The SISP and retention of the Marketing Agent should be approved 

 

8. The Monitor is requesting that the Court approve the SISP Approval Order, as filed.  The 

provisions of the CCAA and paragraph 21(h) of the ARIO allow the Monitor to develop and 

execute a proposed sales process for the Companies’ assets, subject to obtaining Court approval.  

 

9. On an application to approve a sales and marketing process in the context of an insolvency 

proceeding, the Court considers: 

(a)  the fairness, transparency, and integrity of the proposed process;  
 
(b) the commercial efficacy of the proposed process in light of the specific 

circumstances facing the court officer; and 
 
(c)  whether the sales process will optimize the chances, in the particular 

circumstances, of securing the best possible price for the assets up for sale. 
 
(collectively, the “CCM Factors”) 

 
CCM Master Qualified Fund Ltd. v blutip Power Technologies Ltd.,  

 2012 ONSC 1750 at para 6 [TAB B] [CCM] 
 

10. CCM involved the approval of a proposed sales process in a receivership, as opposed to a 

CCAA proceeding; however, cases such as Walter Energy Canada Holdings, Inc. Re have since 
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confirmed that the CCM Factors also apply when a Court is being asked to approve a sales process 

in a CCAA proceeding.  

Walter Energy Canada Holdings, Inc. Re.,  
2016 BCSC 107 at paras 20-21 [TAB C] 

 
11. The Monitor is of the view that the SISP (including the engagement of the Marketing 

Agent) satisfies the CCM Factors for the reasons discussed below. 

 

(i) The SISP is fair, transparent, and has integrity 
 

12.  The SISP is fair and transparent because it was developed in consultation with the major 

stakeholders: the Companies themselves and the party with the largest financial interest in these 

proceedings, namely, the Lender.  Furthermore, the SISP requires the Monitor and the Marketing 

Agent to advertise the sale opportunity in various ways in order to ensure that the public is aware 

of the opportunity and can participate in the process.  

Second Report at para 36 

 

13. In the Monitor's view, the SISP has integrity because: (i) it provides for a comprehensive 

procedure and timelines for submitting bids; and (ii) any Person (as defined in Schedule "A" to the 

SISP) may apply to this Court for direction in the event a disagreement arises or clarification is 

required with respect to the SISP. 

 

Second Report at para 33 
SISP Approval Order at para 9 

 

 

(ii) The SISP is commercially efficacious  

 

14. The Marketing Agent will assist the Monitor in marketing and selling the assets and 

investment opportunity under the SISP.  The Marketing Agent is a reputable entity which has 

experience marketing assets of the type referenced in the SISP Approval Order in a commercially 

efficient manner.  Finally, the SISP provides for a six-week marketing process which, in the 
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Monitor’s experience, is a sufficient amount of time to expose the Companies and their assets to 

market. 

Second Report at paras 23-27 and 52 

 

(iii) The sales process will optimize the realization of the assets  

 

15. The SISP has been crafted to optimize the realization of the Companies’ assets.  The SISP 

provides for a robust, multi-phased marketing and sales process that affords the Monitor the 

flexibility to conclude a transaction for the Companies or their assets in a variety of ways 

depending on the nature of the bids that are received. 

 

Second Report at paras 30-47 

16. For the foregoing reasons, the Monitor respectfully requests that this Court approve the 

SISP, as drafted. 

 

B. The Second Confidential Supplement should be sealed 

 

17. The legal test that the Court must apply in determining whether to grant a sealing order 

was revisited by the Supreme Court of Canada in Sherman Estate v Donovan [Sherman Estate] 

where it held that,  in order to rebut the general open-Court presumption, an applicant must 

establish that:  

 

(a) court openness poses a serious risk to an important public interest;  
 

(b) the order sought by an applicant is necessary to prevent this serious risk to the 
identified interest because reasonable alternative measures will not prevent this 
risk; and 
 

(c) as a matter of proportionality, the benefits of the order outweigh its negative 
effects.  

Sherman Estate v Donovan,  
2021 SCC 25 at para 38 [TAB D] 

 
18. Chief Justice Morawetz of the Ontario Superior Court applied the Sherman Estate test in 

Ontario Securities Commission v Bridging Finance Inc. and held that a sealing order was 
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warranted where an application was made to seal commercially sensitive information regarding a 

proposed sales process. 

Ontario Securities Commission v Bridging Finance Inc., 
2021 ONSC 4347 at paras 25 to 26 [TAB E] 

 
19. In this case, the Monitor is requesting a sealing order with respect to commercially sensitive 

terms contained in the Exclusive Authority to Sell regarding the Marketing Agent’s commission 

(the “Confidential Information”).  

 

20. The Monitor submits that it has satisfied the test laid out in Sherman Estate and that is 

appropriate to grant the sealing order for the following reasons: 

 

(a) the Monitor has taken steps to minimize the intrusion on the open-Court principle 
by only redacting the commercial terms of the Exclusive Authority to Sell and 
appending it to the Second Report (which is publicly available);  
 

(b) publicly disclosing the Confidential Information could prejudice the commercial 
integrity of this sales process if, for example, the Marketing Agent subsequently 
declines the proposed engagement and a new marketing agent must be engaged; 

 
(c) it is necessary to seal the Second Confidential Supplement because there is no 

alternative method by which the Confidential Information can be introduced into 
evidence before the Court without exposing the Confidential Information to the 
deleterious effects associated with public exposure;  

 
(d) any interested party may apply to Court to unseal the Second Confidential 

Supplement in the event it feels prejudiced by the sealing order; and 
 
(e) the Courts have accepted that there is a public interest in preserving the integrity of 

confidential information as it relates to a proposed sales process. 
 

Ontario Securities Commission v Bridging Finance Inc., 
2021 ONSC 4347 at paras 25 to 26 [TAB E] 

 
 

C. The Monitor and Marketing Agent’s liability should be limited 

 

21. The draft SISP Approval Order limits the Monitor and Marketing Agent’s liability with 

respect to the SISP to instances of gross negligence or willful misconduct.  This limitation of 
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liability is consistent with other sales processes authorized by the Courts in insolvency 

proceedings, the most recent of which in Manitoba being the Order granted by the Honourable Mr. 

Justice Bock in Re Polar Window of Canada Ltd., et al.  

 

Re Polar Window of Canada Ltd., et al.,  
MBKB File No. CI 23-01-39360 (April 5, 2023) SISP section 6.11(c) [TAB F] 

 

22. The Monitor submits that it would be appropriate, in the circumstances, to limit its liability 

and that of the Marketing Agent with respect to the SISP in accordance with the SISP Approval 

Order. 

 

VI. CONCLUSION  

 

23. For the reasons stated in this Brief of Law, the Monitor respectfully requests that the 

requested relief be granted in the form of the SISP Approval Order filed. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18th day of April, 2023. 
 

McDOUGALL GAULEY LLP 

 

      Per:  
______________________________________ 
For: Ian Sutherland, K.C., counsel to the applicant, 

 Alvarez & Marsal Canada Inc. 
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