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AFFIDAVIT OF ERIC KOZA #5

Sworn on October 5th, 2023

I, Eric Koza, of the City of Boston in the Commonwealth of Massachusetts, United States of 
America, SWEAR AND SAY THAT:

1. I am the Chief Restructuring Officer (“CRO”) of Cyxtera Technologies, Inc. (“CTI”), 
Cyxtera Canada, LLC (“Cyxtera LLC”), Cyxtera Communications Canada, ULC 
(“Communications ULC”), Cyxtera Canada TRS, ULC (“TRS ULC”, and TRS ULC and 
Communications ULC being collectively “Cyxtera Canada”, and Cyxtera Canada and
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Cyxtera LLC being collectively the “Debtors”) and the other Chapter 11 Debtors (as 
defined below), and as such, have personal knowledge of the facts and matters hereinafter 
deposed to, except where stated to be based upon information and belief, in which case I 
verily believe them to be true and accurate.

2. I have reviewed the business records maintained by the Debtors herein in respect of the 
matters at issue, which I verily believe were made in the ordinary and usual course of 
business. Where I do not have direct personal knowledge of matters deposed to herein, 
and my knowledge is derived from my review of the business records, I have attached 
relevant copies of those business records as exhibits to my Affidavit.

3. I have served as the CRO of CTI and the Debtors since May 5, 2023 and am authorized by 
them to swear this Affidavit. This Affidavit is filed with this Honourable Court in the 
recognition proceedings (the “Recognition Proceedings”) by the Debtors and CTI, as 
foreign representative of the Debtors (the “Foreign Representative”), under Part IV of the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) 
in respect of the cases commenced by CTI, the Debtors and twelve (12) other affiliated 
corporations (the “Chapter 11 Cases”, and CTI, the Debtors and such affiliated 
corporations being collectively the “Chapter 11 Debtors”) under chapter 11 of title 11 of 
the United States Code, 11 U.S.C. §§ 101-1532 (the ”US Bankruptcy Code”) before the 
United States Bankruptcy Court for the District of New Jersey (the “US Bankruptcy 
Court”).

4. All references to dollar amounts contained herein are in United States dollars unless 
otherwise stated.

RELIEF REQUESTED

5. This Affidavit is sworn in support of an application by the Foreign Representative and the 
Debtors for the following Orders:

(a) an Order recognizing and giving effect in Canada to the following orders granted 
by the US Bankruptcy Court (collectively, the “Recognition Orders”):

(i) the fifth interim order of the US Bankruptcy Court (A) authorizing the 
Chapter 11 Debtors to (1) continue using the cash management system, (2) 
honor certain prepetition obligations related thereto, (3) maintain existing 
Chapter 11 Debtor bank accounts, business forms, and books and records, 
and (4) continue intercompany transactions; and (B) granting related relief 
(such Order of the US Bankruptcy Court being the ’’Fifth Interim Cash 
Management Order”);
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(ii) an order approving (A) the adequacy of the disclosure statement, (B) the 
solicitation procedures, (C) the forms of ballots and notices in connection 
herewith, and (D) certain dates with respect thereto (the “DS Order”);

(iii) an order (A) pursuant to section 365(D)(4) of the US Bankruptcy Code 
extending Debtors’ time to assume or reject unexpired leases of non- 
residential real property, and (B) granting related relief (the “Lease 
Order”); and

(iv) an order (A) extending the Debtors’ exclusive periods to file a Chapter 11 
Plan and solicit acceptances thereof pursuant to Section 1121 of the 
Bankruptcy Code, and (B) granting related relief (the “Exclusive Filing 
Order”);

(b) an Order authorizing Communications ULC to:

(i) transfer from its accounts maintained at the branch of Bank of America 
located in Toronto, Ontario (the “Canadian Accounts”) to an account 
maintained by Communications ULC with Bank of America in the United 
States of America that is compliant with the Uniform Depository 
Agreement with the United States Trustee for the District of New Jersey 
(the “U.S. Trustee”, and such account, the “New Account”) that amount in 
the Canadian Accounts that is in excess of USD$750,000 plus the 
outstanding amount of the Debtors’ Canadian restructuring costs in the 
aggregate (including all reasonable fees and disbursements of Gowling 
WLG (Canada) LLP (“Gowling”), counsel to the Foreign Representative 
and the Debtors, Alvarez & Marsal Canada Inc. in its capacity as 
information officer (the “Information Officer”) and McMillan LLP 
(“McMillan”), counsel to the Information Officer (the “Restructuring 
Costs”, and the amount in the Canadian Accounts from time to time in 
excess of USD$750,000 plus the Restructuring Costs being the “Excess 
Amount”); and

(ii) thereafter, transfer on at least a weekly basis from the Canadian Accounts 
to the New Account the aggregate of the Excess Amount in the Canadian 
Accounts,

provided that:

(A) the balances in the Canadian Accounts shall at all times be sufficient 
to fund the Debtors’ reasonable business needs, including but not 
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limited to, funding the Debtors’ operations and Restructuring Costs 
in Canada; and

(B) on notice to the Information Officer, the Chapter 11 Debtors, with 
the consent of the U.S. Trustee, may increase or decrease the 
allowed total aggregate balance maintained in the Canadian 
Accounts due to their reasonable business needs, including but not 
limited to funding the Chapter 11 Debtors’ operations and the 
Restructuring Costs in Canada

(the “Cash Transfer Order”);

(c) an Order:

(i) approving the professional fees, costs and disbursements of Gowling for the 
period up to and including September 30, 2023;

(ii) approving the professional fees and disbursements of the Information 
Officer for the period up to and including September 30, 2023; and

(iii) approving the professional fees and disbursements of McMillan for the 
period up to and including September 30, 2023,

(the “Professional Costs Approval Order”); and

(d) an Order granting such further and other relief as the CCAA Court may deem 
appropriate.

6. For the purpose of this Application, the substantive and continuing background to the 
Chapter 11 Cases and Recognition Proceedings is set out in my first affidavit sworn 
June 6, 2023 (“Koza Affidavit #1), second affidavit sworn on June 30, 2023 (“Koza 
Affidavit #2), third affidavit sworn July 27, 2023 (“Koza Affidavit #3”), and fourth 
Affidavit of Eric Koza #4, sworn September 1, 2023 (“Koza Affidavit #4”).

7. In this Application, CTI and the Debtors are relying upon:

(a) the evidence in Koza Affidavit #1, Koza Affidavit #2, Koza Affidavit #3, the 
Affidavit of Eric Koza #4 in support of the recognition of the Fifth Interim Cash 
Management Order, with Koza Affidavit #1 attaching the cash management First 
Day Motion as an exhibit;
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(b) the additional evidence submitted in this Affidavit in support of recognition of the 
Fifth Interim Cash Management Order and the granting of the Cash Transfer Order; 
and

(c) any other evidence submitted in these Recognition Proceedings.

BACKGROUND

The Parties

8. CTI is a United States corporation incorporated pursuant to the laws of the State of 
Delaware with its head office in Coral Gables, Florida and its registered office in 
Wilmington, Delaware. CTI is the ultimate parent corporation of a group of companies 
operating under the tradename “Cyxtera” that are incorporated in the United States, 
Canada, United Kingdom, Germany, Australia, Japan, the Netherlands, Hong Kong, 
Singapore and the Cayman Islands, including the Debtors (collectively “Cyxtera” or the 
“Cyxtera Group”).

9. Cyxtera LLC is a United States limited liability corporation incorporated pursuant to the 
laws of the State of Delaware with its registered office in Wilmington, Delaware. Cyxtera 
LLC’s sole activity is to hold all of the shares in Communications ULC.

10. Communications ULC is an Alberta unlimited liability corporation incorporated pursuant 
to the laws of the Province of Alberta and has its registered in Calgary, Alberta. 
Communications ULC is extra-provincially registered in British Columbia, Ontario and 
Quebec and carries on business in those provinces and in Alberta. Communications ULC 
has four (4) data centre operations in (i) Vancouver, British Columbia, (ii) Mississauga and 
Markham, Ontario, and (iii) Montreal, Quebec (collectively the “Canadian Data 
Centres”).

11. TRS ULC is an Alberta unlimited liability corporation incorporated pursuant to the laws 
of Alberta and has its registered office in Calgary, Alberta. TRS ULC has no property 
other than its corporate records and does not carry on business. Communications ULC is 
the sole shareholder of TRS ULC.

Chapter 11 Cases and Recognition Proceedings

12. On June 4, 2023 (the “Petition Date”), the Debtors and the other Chapter 11 Debtors filed 
voluntary petitions for relief under Chapter 11 of the US Bankruptcy Code in the US 
Bankruptcy Court, commencing the Chapter 11 Cases, whereupon the Chapter 11 Debtors 
received certain automatic relief under the US Bankruptcy Code including a world-wide 
stay of proceedings.
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13. Contemporaneously with filing the petitions commencing the Chapter 11 Cases, the 
Chapter 11 Debtors filed first day motions therein (“First Day Motions”) seeking, among 
other things, certain orders in the Chapter 11 Cases (the “Chapter 11 Orders”), which 
First Day Motions were heard by the US Bankruptcy Court on June 6, 2023 (the “First 
Day Hearing”). Some of the Chapter 11 Orders could be made as final orders at the First 
Day Hearings (the “First Day Final Orders”), but others only as interim orders (the “First 
Day Interim Orders”, along with the First Day Final Orders, the (“First Day Orders”)), 
with the final orders available to be sought at subsequent hearings before the US 
Bankruptcy Court.

14. On June 6-7, 2023, the US Bankruptcy Court issued, inter alia, certain First Day Interim 
Orders, including an order authorizing the Chapter 11 Debtors to continue using the cash 
management system, to honor certain prepetition obligations related thereto, to maintain 
existing bank accounts, business forms, and books and records of the Chapter 11 Debtors, 
and to continue certain intercompany transactions (“First Interim Cash Management 
Order”).

15. A true copy of the First Interim Cash Management Order is attached to the Secretarial 
Affidavit of Kristy Delure, an assistant employed by our Canadian counsel, Gowling, 
sworn June 15, 2023 and filed in these Recognition Proceedings.

16. On June 7, 2023, this Honourable Court granted an Order recognizing the Chapter 11 
Proceedings and a Supplemental Order - Foreign Main Proceeding recognizing, and giving 
effect in Canada to, the First Interim Cash Management Order.

17. On or before June 29, 2023, the US Bankruptcy Court granted certain second day orders, 
including a second interim cash management order (“Second Interim Cash Management 
Order”) following the Chapter 11 Debtors filing of certificates of no objection for these 
orders.

18. On July 12, 2023, this Honourable Court granted an Order recognizing, and giving effect 
in Canada to, the Second Interim Cash Management Order.

19. On or about July 19, 2023, the US Bankruptcy Court granted, based on a certificate of no 
objection filed by the Chapters 11 Debtors, a third interim cash management order (“Third 
Interim Cash Management Order”).

20. On July 31, 2023, this Honourable Court granted an Order recognizing, and giving effect 
in Canada to, the Third Interim Cash Management Order.
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21. On or about August 16, 2023, the US Bankruptcy Court granted a fourth interim cash 
management order (“Fourth Interim Cash Management Order”) on a certificate of no 
objection filed by the Chapter 11 Debtors.

22. On September 6, 2023, this Honourable Court granted an Order recognizing, and giving 
effect in Canada to, the Fourth Interim Cash Management Order.

DEVELOPMENTS SINCE SEPTEMBER 6, 2023

Developments in the United States and in the Chapter 11 Cases

23. Since the commencement of the Chapter 11 Cases, Cyxtera has pursued a dual track 
restructuring under which it has carried out a marketing process and a standalone 
recapitalization of its balance sheet. In accordance with a bidding procedures order granted 
by the US Bankruptcy Court (“Bidding Procedures Order”), the Chapter 11 Debtors have 
adhered to the schedule outlined below (the “Schedule”) as amended by the Chapter 11 
Debtors pursuant to their amending rights under the Bidding Procedures Order:

Action Description

Original Deadline in 
Bid Procedures 

Order filed June 29, 
2023

Amended 
Timing filed 
July 31,2023

Current 
Timing

Status

Stalking
Horse 
Deadline

The deadline by 
which the Chapter 11 
Debtors may choose 
a Stalking Horse 
Bidder

July 16, 2023, at 5:00 
p.m. prevailing 
Eastern Time, in the 
event there are no 
acceptable bidders 
and July 24, 2023, at 
5:00 p.m. prevailing 
Eastern Time in the 
event there is at least 
one acceptable bidder

August 16, 2023 
at 5:00 p.m. 
prevailing 
Eastern Time

August 16, 
2023 at 5:00 
p.m. prevailing 
Eastern Time

No stalking 
horse bid 
selected

Final Bid
Deadline

The deadline by 
which all binding 
bids must be actually 
received pursuant to 
the Bidding 
Procedures

July 19, 2023, at 5:00 
p.m. prevailing 
Eastern Time, in the 
event there are no 
acceptable bidders 
and July 31, 2023, at 
5:00 p.m. prevailing 
Eastern Time in the 
event there is at least 
one acceptable bidder

August 18, 2023 
at 5:00 p.m. 
prevailing 
Eastern Time

August 18, 
2023 at 5:00 
p.m. prevailing 
Eastern Time

Complete

58709847X5



-8-

Action Description

Original Deadline in 
Bid Procedures 

Order filed June 29, 
2023

Amended 
Timing filed 
July 31,2023

Current 
Timing

Status

Auction The date and time of 
the Auction, if one is 
needed, which will 
be held at the offices 
of Kirkland & Ellis 
LLP, 601 Lexington 
Avenue, New York, 
New York, 10022

July 24, 2023, at 
10:00 a.m. prevailing 
Eastern Time, if 
needed, or August 7, 
2023, at 10:00 a.m. 
prevailing Eastern 
Time in the event 
there is at least one 
acceptable bidder

August 23, 2023 
at 10:00 a.m. 
prevailing 
Eastern Time

August 30, 
2023 at 10:00 
a.m. prevailing 
Eastern Time

Cancelled

Notice of
Successful
Bidder

As soon as 
reasonably 
practicable after the 
conclusion of the 
Auction, the Chapter 
11 Debtors will file 
on the US 
Bankruptcy Court 
docket, but not serve, 
a notice identifying 
the Successful 
Bidder (as defined in 
the Bidding 
Procedures), 
identifying the 
applicable 
Successful Bidder, 
assets, and key terms 
of the agreement.

As soon as 
reasonably 
practicable after the 
conclusion of the 
Auction (if 
necessary).

Unchanged Unchanged N/A 
(Auction 
cancelled)

24. Cyxtera received acceptable bids in the sale process which have been reviewed by 
Cyxtera’s senior secured lenders and the DIP Lender, and an amended final bid deadline 
and potential auction date were scheduled. The auction was subsequently cancelled.

25. A revised deadline of November 8, 2023 has been set for entry of a final sale order of 
Cyxtera’s assets. The prior deadline was September 13, 2023, as referred to in Koza 
Affidavit #4.

26. As more particularly set out below, on September 21, 2023, the US Bankruptcy Court 
granted the Exclusive Filing Order and the Lease Order, which, among other things, 
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extends the deadline by which the Debtors have the exclusive right to file a plan of 
reorganization and to assume or reject non-residential real property leases, respectively.

27. As more particularly set out below, on September 26, 2023 the US Bankruptcy Court 
granted the DS Order which, among other things, approved the procedures, materials and 
timeline for soliciting votes on confirming the joint plan of reorganization of the Chapter 
11 Debtors (the “Plan”).

28. Attached hereto and marked as Exhibit “A” are updated 13-week cash flow projections 
prepared by AlixPartners for Communications ULC from the period of September 11, 2023 
to December 10, 2023 (the “Updated Cash Flow Report”). The Updated Cash Flow 
Report provides that approximately USD$750,000 is required to maintain Communications 
ULC’s business operations during the thirteen (13) week period. Professional fees and 
disbursements included in Restructuring Costs are not listed in the Updated Cash Flow 
Report but are conservatively estimated by AlixPartners to be an aggregate of 
USD$250,000 per month based on past invoicing by Gowling, the Information Officer and 
McMillan in these Recognition Proceedings.

Developments in Canada

29. All day-to-day operations for Communications ULC and the Canadian Data Centres have 
continued in the ordinary course since the Petition Date.

APPLICATION AND GROUNDS TO RECOGNIZE THE FIFTH INTERIM CASH 
MANAGEMENT ORDER AND GRANTING CASH TRANSFER ORDER

30. I understand from speaking to Kirkland & Ellis LLP (“K&E”) that the Fifth Interim Cash 
Management Order was granted and entered by the US Bankruptcy Court on a certificate 
of no objection. This means that no objections were received by any interested party prior 
to the deadline established by the US Bankruptcy Court. Attached hereto and marked as 
Exhibit “B” is a true copy of the certificate of no objection.

31. Attached hereto and marked as Exhibit “C” is a true copy of the filed and entered Fifth 
Interim Cash Management Order.

Recognition of the Fifth Interim Cash Management Order and Granting Cash Transfer Order

32. As previously referenced in the Koza Affidavit #4, the U.S. Trustee has been unwilling to 
support an order of the US Bankruptcy Court granting on a final basis the relief granted on 
an interim basis in the Fourth Interim Cash Management Order because the Canadian 
Accounts are not in compliance with section 345 of the US Bankruptcy Code and the U.S. 
Trustee Guidelines, which require that all moneys deposited in a debtor’s accounts be 
insured by a bank or financial institution that is party to a Uniform Depository Agreement 
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with the U.S. Trustee, whereas the Canadian Accounts are not held in a bank or financial 
institution party to a Uniform Depository Agreement with the U.S. Trustee, and the 
Canadian Deposit Insurance Corporation (the “CDIC”) only insures deposits in accounts 
up to C$100,000 for each account. There is currently USD$8,000,000 on deposit in the 
Canadian Accounts.

33. Previously the U.S. Trustee was requiring that the funds in the Canadian Accounts be fully 
insured by a US government backed insurance program before the U.S. Trustee would 
consent to the Chapter 11 Debtors seeking a final cash management order. Cyxtera has 
been actively working to satisfy that requirement and has come to an agreement with the 
U.S. Trustee which is incorporated into paragraph 9 of the Fifth Interim Cash Management 
Order.

34. Under paragraph 9 of the Fifth Interim Cash Management Order, the Chapter 11 Debtors 
may seek entry of a final cash management order and will be granted a limited waiver 
pursuant to such final cash management order of their compliance with the deposit and 
investment guidelines set forth in section 345 of the US Bankruptcy Code and the U.S. 
Trustee Guidelines on the basis that the Chapter 11 Debtors confirm the following:

(a) the Chapter 11 Debtors control the four Canadian Accounts within Canada which 
are insured by the CDIC;

(b) the Chapter 11 Debtors have opened the New Account which is to be maintained 
by Communications ULC at a Bank of America branch in the United States and is 
to be compliant with the Uniform Deposit Agreement between Bank of America 
and the U.S. Trustee;

(c) this Honourable Court shall have entered the Cash Transfer Order in these 
Recognition Proceedings; and

(d) pending the granting of authority requested in the Cash Transfer Order, the Chapter 
11 Debtors shall transfer the Excess Amount in the Canadian Accounts into the 
New Account such that the total cash balance in the New Account shall not exceed 
USD$750,000, plus the outstanding amount of the Restructuring Costs.

35. The Cash Transfer Order that is contemplated by the agreement with the U.S. Trustee 
authorizes the immediate transfer from the Canadian Accounts to the New Account, and 
the transfer at least once per week thereafter, of the Excess Amounts in the Canadian 
Accounts consisting of the amounts exceeding the aggregate of:

(a) USD$750,000; plus
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(b) the Restructuring Costs, which include the professional fees and disbursements of 
Gowling, the Information Officer and McMillan and have been conservatively 
estimated to be approximately USD$250,000 per month based on past invoicing of 
Gowling, the Information Officer and McMillan in these Recognition Proceedings

(the amounts in (a) and (b) being the “Remaining Balance”), provided that:

(i) the Remaining Balance shall at all times be sufficient to pay the Chapter 11 
Debtors’ Restructuring Costs in Canada; and

(ii) the Chapter 11 Debtors, with the consent of the U.S. Trustee, may increase 
or decrease the allowed total aggregate balance of the Remaining Balance 
due to their reasonable business needs, including but not limited to funding 
the Chapter 11 Debtors operations and Restructuring Costs in Canada.

The Chapter 11 Debtors estimate that the Remaining Balance is necessary to fund the 
Debtors’ operations in Canada.

36. I have been informed by Gowling that the Cash Transfer Order is necessary because under 
this Honourable Court’s Initial Recognition Order - Foreign Main Proceeding dated June 
9, 2023, the Debtors were prevented, except with the leave of the Court, from disposing, 
outside of the ordinary course of business, any of their property in Canada that relates to 
the business of the Debtors, and any of their other property in Canada.

37. As referenced in Koza Affidavit #1, Cyxtera has not forecasted intercompany transactions 
which would impact Communications ULC. Cyxtera does not plan to transfer any funds 
to/from the Canadian Accounts or New Account to other accounts of other Chapter 11 
Debtors during the Chapter 11 Cases, and will only move funds between the Canadian 
Accounts and New Account, which as related above are all in the name of Communications 
ULC. To the extent there are shared services performed by Cyxtera in the US to the benefit 
of Communications ULC, that intercompany activity will continue to be recorded in the 
normal course; however, no cash will be moving from the Canadian Accounts or New 
Account to other Chapter 11 Debtors through intercompany transactions. I am informed 
by K&E that the Fifth Interim Cash Management Order is substantially the same as the 
Fourth Interim Cash Management Order with the exception of paragraph 9, which as 
discussed above describes the conditions agreed to between the Chapter 11 Debtors and 
the U.S. Trustee.

38. It is of critical importance to CTI, the Debtors and other Chapter 11 Debtors, and to the 
continued coordination of the Chapter 11 Cases and these Recognition Proceedings, that 
the Fifth Interim Cash Management Order is recognized and given effect in Canada by this 
Honourable Court and that the Cash Transfer Order is granted:
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(a) Without those orders the U.S. Trustee has advised Cyxtera that it will not support 
a waiver of section 345 of the US Bankruptcy Code or entry of a final cash 
management order. The U.S. Trustee has also indicated they cannot continue to 
support Cyxtera obtaining any further interim cash management orders absent a 
change in circumstance such as the proposed transactions contemplated by 
paragraph 9 of the Fifth Interim Cash Management Order;

(b) It is not practical for the Debtors to create an independent cash management system 
in Canada, as they are thoroughly integrated into the financial, management and 
administrative structures of Cyxtera and have no independent or separate financial, 
management and administrative structure in Canada to support an independent cash 
management system;

(c) Since the Debtors are also debtors in the Chapter 11 Cases, they must comply with 
section 345 of the US Bankruptcy Code and the U.S. Trustee Guidelines absent a 
waiver from the U.S. Trustee, which I am informed by K&E will not be available; 
and

(d) Failure to obtain recognition of the Fifth Interim Cash Management Order and to 
obtain the Cash Transfer Order would also put in jeopardy the ability of the other 
Chapter 11 Debtors to maintain their current cash management system, which is 
critical to Cyxtera successfully restructuring its business.

39. Logistically, if the Fifth Interim Cash Management is recognized in Canada and the Cash 
Transfer Order is granted, the Chapter 11 Debtors may seek entry of an additional interim 
cash management order or a final cash management order by the US Bankruptcy Court. 
The Debtors and CTI will subsequently apply to have such order recognized in these 
Recognition Proceedings.

Recognition of the DS Order, the Lease Order and the Exclusive Filing Order

DS Order

40. On August 15, 2023 the Chapter 11 Debtors filed the initial motion and disclosure 
statement in support of the DS Order (the “DS Motion”). On September 14, 2023 the U.S. 
Trustee filed an objection to the DS Motion (the “Objection”) asserting, among other 
things, that the Plan and disclosure statement did not convey sufficient information to allow 
a hypothetical reasonable investor of the relevant class to make an informed judgment 
about the Plan. A copy of the Objection is attached hereto and marked as Exhibit “D”.

41. As a result of the Objection, on September 24, 2023 a revised disclosure statement (the 
“Disclosure Statement”) was filed in the US Bankruptcy Court which resolved the U.S.
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Trustee’s Objection and on September 26, 2023 the DS Order was granted by the US 
Bankruptcy Court. A copy of the DS Order is attached hereto and marked as Exhibit “E”. 
A copy of the Disclosure Statement, without exhibits, is attached to the DS Order as Exhibit 
“1”

42. The proposed schedule outlined below (the “Schedule”), and pulled from the DS Order, 
establishes confirmation dates with respect to the solicitation of votes to accept the Plan, 
voting on the Plan, and confirming the Plan (terms in the Schedule not otherwise defined 
herein shall have the meanings set out in the DS Order):

Event Date Description Status
Voting Record Date September 14, 2023 The date to determine 

which Holders of Claims 
are entitled to vote to 
accept or reject the Plan.

Complete

Solicitation Mailing 
Deadline

Two (2) business days 
following entry of the 

Order 
(or as soon as reasonably 

practicable thereafter)

The deadline by which the 
Debtors must distribute 
the Notice of Non-Voting 
Status, including Opt Out 
Forms, and Solicitation 
Packages, including 
Ballots, to Holders of 
Claims entitled to vote to 
accept or reject the Plan 
(the “Solicitation Mailing 
Deadline”).

Complete

Publication Deadline Five (5) business days 
following entry of the 

Order 
(or as soon as reasonably 

practicable thereafter)

The date by which the 
Debtors will submit the 
Confirmation Hearing 
Notice in a format 
modified for publication 
(such notice, the 
“Publication Notice,” and 
such date, the 
“Publication Deadline”).

Complete

Sale Transaction
Notice Deadline

The date that is no later 
than 

seven (7) days prior to the 
Voting Deadline

The date by which the 
Debtors must file and 
serve either (A) a notice 
of a Sale Transaction and 
estimated percentage 
recoveries thereunder or 
(B) a notice of estimated 
percentage recoveries 
pursuant to the 
Recapitalization 
Transaction.

Outstanding
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Event Date Description Status
Plan Supplement 
Filing Deadline

The date that is no later 
than 

three (3) days prior to the 
Voting Deadline

The date by which the 
Debtors shall file the Plan 
Supplement (the “Plan 
Supplement Deadline”).

Outstanding

Voting Deadline October 26, 2023, at 4:00 
p.m., prevailing Eastern 

Time

The deadline by which all 
Ballots and Opt Out 
Forms must be properly 
executed, completed, and 
submitted so that they are 
actually received by 
Kurtzman Carson 
Consultants LLC (the 
“Claims and Noticing 
Agent”).

Outstanding

Confirmation
Objection Deadline

October 26, 2023, at 4:00 
p.m., prevailing Eastern 

Time

The deadline by which 
parties in interest may file 
objections to 
Confirmation of the Plan 
(the “Confirmation 
Objection Deadline”).

Outstanding

Deadline to File 
Voting Report

November 2, 2023 The date by which the 
report tabulating the 
voting on the Plan (the 
“Voting Report”) shall be 
filed with the Court.

Outstanding

Confirmation Brief 
and 

Confirmation 
Objection Reply 

Deadline

November 2, 2023 The deadline by which the 
Debtors shall file their 
brief in support of 
confirmation of the Plan 
and reply to objections to 
objections to confirmation 
of the Plan.

Outstanding

Confirmation
Hearing Date

November 6, 2023 at 10:00 
a.m., prevailing Eastern 

Time or such other date as 
may be scheduled by the 

Court

The date of the 
Confirmation Hearing (the 
“Confirmation Hearing 
Date”).

Outstanding

43. Further, the DS Order approves the procedures and materials for soliciting votes on and 
confirming the Plan. As set out above the Sale Transaction Notice Deadline includes a 
deadline of October 19, 2023 for the Chapter 11 Debtors to file a notice by which they will 
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notify their creditors whether they will toggle to a sale transaction or whether they will 
continue pursuing a recapitalization transaction.

44. The DS Order will allow the Chapter 11 Debtors to continue working towards a sale 
transaction with prospective purchasers.

Lease Order

45. I understand from speaking to K&E that the Lease Order was granted and entered by the 
US Bankruptcy Court on a certificate of no objection. Attached hereto as Exhibit “F” is a 
copy of the Lease Order. Attached hereto as Exhibit “G” is a copy of the certificate of no 
objection respecting the Lease Order.

46. The Lease Order extends the time within which the Chapter 11 Debtors must assume or 
reject unexpired leases to January 2, 2024 without prejudice to seek further extensions. 
The transactions being contemplated in the Chapter 11 Debtors’ restructuring includes the 
sale of Communications ULC’s assets, which includes its leases. The procedures under the 
Lease Order will be used with respect to the assignment and assumption of any leases as 
part of such transactions and as such, the Lease Order needs to be recognized and given 
effect in Canada.

Exclusive Filing Order

47. I understand from speaking to K&E that the Exclusive Filing Order was granted and 
entered by the US Bankruptcy Court on a certificate of no objection. Attached hereto as 
Exhibit “H” is a copy of the Exclusive Filing Order. Attached hereto as Exhibit “I” is a 
copy of the certificate of no objection respecting the Exclusive Filing Order.

48. The Exclusive Filing Order extends the time periods during which the Chapter 11 Debtors 
have an exclusive right to (i) file a Plan by 120 days through and including January 30, 
2024 and (ii) solicit acceptances thereof by 120 days through and including April 1, 2024.

APPROVAL OF FEES AND DISBURSEMENTS

49. I understand from Gowling that the Supplemental Order requires that Gowling, the 
Information Officer and McMillan obtain approval of their respective professional fees, 
costs, and disbursements in the Recognition Proceedings this Honourable Court, and 
therefore CTI and the Debtors have applied for the Professional Costs Approval Order.

50. Attached hereto and marked as Exhibit “J” is Gowling’s invoice to CTI dated September 
30, 2023 for its work performed up to September 30, 2023. I have reviewed the invoice 
and it is accurate, fair, and reasonable, and based on the necessary work performed by 
Gowling.
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51. I am advised by Gowling that information pertaining to the invoices of the Information 
Officer and McMillan will be made available to this Honourable Court and any interested 
party requesting copies of the same prior to the October 11, 2023 hearing date. I have 
reviewed the invoices for the Information Officer and McMillan. Their invoices appear to 
be fair and reasonable, and based on their actual work performed.

CONCLUSION

52. Based on the foregoing, the Recognition Orders and the Cash Transfer Order are necessary 
for the protection of the Debtors’ property and are in the best interests of all of the Debtors’ 
stakeholders. As such, CTI and the Debtors seek recognition of the Fifth Interim Cash 
Management Order, the DS Order, the Lease Order and the Exclusive Filing Order and the 
granting of the Cash Transfer Order and the other ancillary relief in their application to the 
Court.
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53. CTI and the Debtors also seek the Professional Costs Approval Order.

SWORN BEFORE ME at the City of ) 
Boston, in the Commonwealth of )
Massachusetts, United States, this 5th day 
of October, 2023.

)

Commonwealth of Massachusetts, United
States

ERIC KOZA

For a verification on oath or affirmation:
Commonwealth of Massachusetts
County of 
Signed and sworn to (or affirmed) before me on 10/5/23 (date) by
_____ <,67^________________________  
(Name(s) of individual(s) making statement)

15 Qma
Signature of notarial officer
Stamp
___ fcwiUA
Name of Notary Public

EMILY ANN GRIFFIN
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

Notary Public, Commonwealth of Massachusetts Title of office 
My commission expires (date)
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This is Exhibit “A” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of M s(faX/\ <4> 
County of SVFfaOC-_______________________________
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(s) 6f individual(s) making statement)

Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

zvIAA A . GuifryA______
of Noiary Public

A Notary Public in and for the Commonwealth of Massachusetts
My commission expires 
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Cyxtera Technologies, Inc.

13 Week Cash Flow 

Canada - Cyxtera Communications Canada, Inc.

($ in thousands)

Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13

ACTL ACTL FCST FCST FCST FCST FCST FCST FCST FCST FCST FCST FCST

11-Sep 18-Sep 25-Sep 2-Oct 9-Oct 16-Oct 23-Oct 30-Oct 6-Nov 13-Nov 20-Nov 27-Nov 4-Dec

17-Sep 24-Sep 1-Oct 8-Oct 15-Oct 22-Oct 29-Oct 5-Nov 12-Nov 19-Nov 26-Nov 3-Dec 10-Dec

Total Receipts 860                  239                  303                  616                  506                  428                  523                  537                  727                  605                  484                  483                  571                  

Payroll & Commissions (86)                   -                   (67)                   -                   (67)                   -                   (67)                   -                   (67)                   -                   (67)                   -                   (67)                   

Capital Expenditures (5)                     (54)                   (36)                   (75)                   (10)                   (10)                   (1)                     (10)                   (22)                   -                   -                   -                   -                   

Other Operating Disbursements -                   (115)                 (382)                 (343)                 (63)                   (55)                   (103)                 (635)                 (38)                   (52)                   (19)                   (583)                 (88)                   

Total Operating Disbursements (91)                   (169)                 (486)                 (418)                 (140)                 (65)                   (171)                 (645)                 (128)                 (52)                   (86)                   (583)                 (155)                 

OPERATING CASH FLOW 769                  70                    (183)                 198                  366                  363                  352                  (108)                 599                  553                  398                  (101)                 416                  

Net I/C Activity -                   -                   -                   -                   -                   -                   -                   -                   -                   

Other Disbursements -                   -                   -                   -                   -                   -                   -                   -                   -                   -                   -                   -                   -                   

NET CASH FLOW 769                  70                    (183)                 198                  366                  363                  352                  (108)                 599                  553                  398                  (101)                 416                  

Beginning Cash 7,316               8,085               8,155               7,972               8,169               8,535               8,898               9,250               9,142               9,741               10,295             10,692             10,592             

Change in Cash 769                  70                    (183)                 198                  366                  363                  352                  (108)                 599                  553                  398                  (101)                 416                  

ENDING CASH 8,085               8,155               7,972               8,169               8,535               8,898               9,250               9,142               9,741               10,295             10,692             10,592             11,008             



This is Exhibit “B” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of 
County of S'Q frOkbL-_______________________________
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(s) of individual(s) making statement)

Signature of notarial 
Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

^4/\aiUa A~. __
Name of Notary Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires 1^ VtM, 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

 
In re: 

CYXTERA TECHNOLOGIES, INC., et al., 

 Debtors.1 

  
Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

CERTIFICATE OF NO  
OBJECTION WITH RESPECT TO THE FIFTH  

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) CONTINUE USING THE CASH MANAGEMENT SYSTEM,  

(B) HONOR CERTAIN PREPETITION OBLIGATIONS RELATED  
THERETO, (C) MAINTAIN EXISTING DEBTOR BANK ACCOUNTS,  

 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134.  
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2 

BUSINESS FORMS, AND BOOKS AND RECORDS, AND (D) CONTINUE 
INTERCOMPANY TRANSACTIONS AND (II) GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE that in connection with the Debtors’ Motion for Entry of 

Interim and Final Orders (I) Authorizing the Debtors to (A) Continue Using the Cash Management 

System, (B) Honor Certain Prepetition Obligations Related Thereto, (C) Maintain Existing Debtor 

Bank Accounts, Business Forms, and Books and Records, and (D) Continue Intercompany 

Transactions and (II) Granting Related Relief [Docket No. 11] (the “Motion”), the 

above-captioned debtors and debtors in possession (the “Debtors”) hereby file a revised proposed 

form of the Fourth Interim Order (I) Authorizing the Debtors to (A) Continue Using the Cash 

Management System, (B) Honor Certain Prepetition Obligations Related Thereto, (C) Maintain 

Existing Debtor Bank Accounts, Business Forms, and Books and Records, and (D) Continue 

Intercompany Transactions and (II) Granting Related Relief (the “Proposed Fifth Interim Order”) 

in accordance with comments from the Office of the United States Trustee for the District of New 

Jersey (the “U.S. Trustee”). 

PLEASE TAKE FURTHER NOTICE that a clean version of the Proposed Fifth Interim 

Order is attached hereto as Exhibit A and a blackline against the previous filed version is attached 

hereto as Exhibit B. 

PLEASE TAKE FURTHER NOTICE that the Debtors and the U.S. Trustee have agreed 

to the Proposed Fifth Interim Order and to defer a final hearing on the Motion to October 24, 2023. 

PLEASE TAKE FURTHER NOTICE the objection deadline has passed, and the 

Debtors have resolved all formal and informal objections in connection with the relief requested 

in the Proposed Fifth Interim Order and respectfully request that the Court enter the Proposed Fifth 

Interim Order without a hearing and schedule a final hearing on the Motion for October 24, 2023. 
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Dated: September 19, 2023   
  /s/ Michael D. Sirota 
  COLE SCHOTZ P.C. 
  Michael D. Sirota, Esq.  
  Warren A. Usatine, Esq.  
  Felice R. Yudkin, Esq. 
  Court Plaza North, 25 Main Street 
  Hackensack, New Jersey 07601 
  Telephone:  (201) 489-3000 
  Email: msirota@coleschotz.com 
        wusatine@coleschotz.com 
        fyudkin@coleschotz.com 
   
  KIRKLAND & ELLIS LLP 
  KIRKLAND & ELLIS INTERNATIONAL LLP 
  Edward O. Sassower, P.C. (admitted pro hac vice) 
  Christopher Marcus, P.C. (admitted pro hac vice) 
  Derek I. Hunter (admitted pro hac vice) 
  601 Lexington Avenue 
  New York, New York 10022 
  Telephone: (212) 446-4800 
  Facsimile: (212) 446-4900 
  edward.sassower@kirkland.com 
  christopher.marcus@kirkland.com 
  derek.hunter@kirkland.com 
   
  Co-Counsel for Debtors and  
  Debtors in Possession 
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In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 
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FIFTH INTERIM ORDER 
(I) AUTHORIZING THE DEBTORS TO  

(A) CONTINUE USING THE CASH MANAGEMENT SYSTEM, 
(B) HONOR CERTAIN PREPETITION OBLIGATIONS RELATED 

THERETO, (C) MAINTAIN EXISTING DEBTOR BANK ACCOUNTS, 
 BUSINESS FORMS, AND BOOKS AND RECORDS, AND (D) CONTINUE 

INTERCOMPANY TRANSACTIONS AND (II) GRANTING RELATED RELIEF 
 

The relief set forth on the following pages, numbered three (3) through eighteen (18), is 

ORDERED.
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(Page | 3) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Fifth Interim Order (I) Authorizing the Debtors to (A) Continue Using the 

Cash Management System, (B) Honor Certain Prepetition Obligations 
Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business 
Forms, and Books and Records, and (D) Continue Intercompany 
Transactions and (II) Granting Related Relief 

 

 

Upon the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the 

Debtors to (A) Continue Using the Cash Management System, (B) Honor Certain Prepetition 

Obligations Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business Forms, and 

Books and Records, and (D) Continue Intercompany Transactions and (II) Granting Related Relief 

(the “Motion”),2 of the above-captioned debtors and debtors in possession (collectively, 

the “Debtors”), for entry of an interim order (this “Fifth Interim Order”) (a) authorizing, but not 

directing, the Debtors to (i) continue using the Cash Management System, (ii) honor certain 

prepetition obligations related thereto, (iii) maintain existing Debtor Bank Accounts, Business 

Forms, and Books and Records, and (iv) continue Intercompany Transactions and funding 

consistent with the Debtors’ historical practices, (b) scheduling a final hearing to consider approval 

of the Motion on a final basis, and (c) granting related relief, all as more fully set forth in the 

Motion; and upon the First Day Declaration; and the Court having jurisdiction to consider the 

Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing 

Order of Reference to the Bankruptcy Court Under Title 11 of the United States District Court for 

the District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion was appropriate under the circumstances and no other notice need 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Fifth Interim Order (I) Authorizing the Debtors to (A) Continue Using the 

Cash Management System, (B) Honor Certain Prepetition Obligations 
Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business 
Forms, and Books and Records, and (D) Continue Intercompany 
Transactions and (II) Granting Related Relief 

 

 

be provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and upon all of the proceedings had before the Court and after due deliberation and 

sufficient cause appearing therefor IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein.   

2. The Final Hearing on the Motion will be held on October 24, 2023, at 2:00 p.m. 

(Eastern Time).  Objections, if any, that relate to the Motion shall be filed and served so as to be 

actually received by the Debtors’ proposed counsel on or before October 17, 2023, at 4:00 p.m. 

(Eastern Time).  If no objections are filed to the Motion, the Court may enter an order approving 

the relief requested in the Motion on a final basis without further notice or hearing. 

3. The Debtors are authorized, on an interim basis, but not directed, to:  (a) continue 

using the Cash Management System, substantially as identified on Exhibit 1 attached hereto and 

honor any prepetition obligations related to the use thereof; (b) use, in their present form, all 

preprinted correspondence and Business Forms (including letterhead) without reference to the 

Debtors’ status as debtors in possession and continue using, in their present form, the Books and 

Records; (c) continue to perform Intercompany Transactions in the ordinary course of business 

and on the same terms and consistent with past practice (including with respect to transaction 

amounts); provided that the Debtors are not authorized to undertake any Intercompany 

Transactions or incur any Intercompany Claims prohibited or restricted by the terms of the 

Case 23-14853-JKS    Doc 523    Filed 09/20/23    Entered 09/20/23 09:19:18    Desc Main
Document      Page 8 of 46



(Page | 5) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Fifth Interim Order (I) Authorizing the Debtors to (A) Continue Using the 

Cash Management System, (B) Honor Certain Prepetition Obligations 
Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business 
Forms, and Books and Records, and (D) Continue Intercompany 
Transactions and (II) Granting Related Relief 

 

 

Final DIP Order (as defined herein); provided further that the Debtors are authorized to continue 

to perform Intercompany Transactions in connection with the Receivables Program; (d) maintain 

all of their existing Debtor Bank Accounts, including, but not limited to, the Debtor Bank Accounts 

identified on Exhibit C attached to the Motion, in the names and with the account numbers existing 

immediately before the Petition Date, without the need to comply with certain guidelines relating 

to bank accounts set forth in the U.S. Trustee Guidelines (to the extent applicable); (e) treat the 

Debtor Bank Accounts for all purposes as debtor in possession accounts; (f) deposit funds in and 

withdraw funds from the Debtor Bank Accounts in the ordinary course and by all means, including 

checks, wire transfers, ACH transfers, and other debits or electronic means; and (g) pay the Bank 

Fees, including any prepetition amounts, and any ordinary course Bank Fees incurred in 

connection with the Debtor Bank Accounts, and to otherwise perform their obligations under the 

documents governing the Debtor Bank Accounts.  Notwithstanding the foregoing, once the 

Debtors’ existing checks have been used, the Debtors shall, when reordering checks, require the 

designation “Debtors in Possession” and the corresponding bankruptcy case number on all checks.  

Further, within fourteen (14) days of the entry of this Fifth Interim Order, the Debtors will update 

any electronically produced checks to reflect their status as debtors-in-possession and to include 

the corresponding bankruptcy number. 

4. The Cash Management Banks are authorized to continue to maintain, service, and 

administer the Debtor Bank Accounts as accounts of the Debtors as debtors in possession, without 

interruption and in the ordinary course of business consistent with historical practices, and to 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Fifth Interim Order (I) Authorizing the Debtors to (A) Continue Using the 

Cash Management System, (B) Honor Certain Prepetition Obligations 
Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business 
Forms, and Books and Records, and (D) Continue Intercompany 
Transactions and (II) Granting Related Relief 

 

 

receive, process, honor, and pay, to the extent of available funds, any and all checks, drafts, wires, 

credit card payments, and ACH transfers issued and drawn on the Debtor Bank Accounts after the 

Petition Date by the holders or makers thereof, as the case may be, and all such banks and financial 

institutions are authorized to rely on the Debtors’ designation of any particular check or electronic 

payment request as approved by this Fifth Interim Order. 

5. The Cash Management Banks are authorized to debit the Debtors’ accounts in the 

ordinary course of business, consistent with historical practices, without the need for further order 

of this Court for:  (a) all checks drawn on the Debtors’ accounts which are cashed at such 

Cash Management Bank’s counters or exchanged for cashier’s checks by the payees thereof prior 

to the Petition Date; (b) all checks or other items deposited in one of Debtors’ accounts with such 

Cash Management Bank prior to the Petition Date which have been dishonored or returned unpaid 

for any reason, together with any fees and costs in connection therewith, to the same extent the 

Debtor was responsible for such items prior to the Petition Date; and (c) all undisputed prepetition 

amounts outstanding as of the date hereof, if any, owed to any Cash Management Bank as service 

charges for the maintenance of the Cash Management System. 

6. Any existing deposit agreements between or among the Debtors, the 

Cash Management Banks, and other parties shall continue to govern the postpetition cash 

management relationship between the Debtors and the Cash Management Banks, and all of the 

provisions of such agreements, including, without limitation, the termination and fee provisions, 

shall remain in full force and effect unless otherwise ordered by the Court, and the Debtors and 
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the Cash Management Banks may, without further order of this Court, agree to and implement 

changes to the Cash Management System and cash management procedures in the ordinary course 

of business, consistent with historical practices, including, without limitation, the opening and 

closing of bank accounts, but in all events subject to the terms and conditions of this Fifth Interim 

Order; provided that the Debtors shall not make any material changes to the Cash Management 

System without obtaining the prior written consent of the Ad Hoc First Lien Group and the Official 

Committee of Unsecured Creditors appointed in these chapter 11 cases (the “Committee”); 

provided, further, that the Debtors may seek authority from the Court to make any material changes 

to the Cash Management System absent consent of the Ad Hoc First Lien Group or the Committee. 

7. Notwithstanding anything to the contrary in paragraph 9 hereof, if any Debtor Bank 

Accounts existing as of the Petition Date are not in compliance with section 345(b) of the 

Bankruptcy Code or the U.S. Trustee Guidelines, the Debtors shall have until a date that is 

thirty (30) days from the entry of this Fifth Interim Order or such longer time as agreed with the 

U.S. Trustee, without prejudice to seeking additional extensions, to come into compliance with 

section 345(b) of the Bankruptcy Code and any of the U.S. Trustee’s requirements or guidelines; 

provided that nothing herein shall prevent the Debtors or the U.S. Trustee from seeking further 

relief from the Court to the extent that an agreement cannot be reached.  The U.S. Trustee’s and 

the Debtors’ rights to seek further relief from this Court on notice in the event that the 

aforementioned Cash Management Banks are unwilling to execute a Uniform Depository 

Agreement in a form prescribed by the U.S. Trustee are fully reserved.  The Debtors may obtain a 
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Transactions and (II) Granting Related Relief 

 

 

further extension of the thirty (30) day period referenced above by written stipulation with the U.S. 

Trustee and filing such stipulation on the Court’s docket without the need for further Court order. 

8. For the Cash Management Banks at which the Debtors hold Debtor Bank Accounts 

that are party to a Uniform Depository Agreement with the U.S. Trustee for the District of 

New Jersey, within fifteen (15) days of the date of entry of this Fifth Interim Order, the Debtors 

shall (a) contact such bank, (b) provide such bank with each of the Debtors’ employer 

identification numbers, and (c) identify each of their Debtor Bank Accounts held at such bank as 

being held by a debtor in possession in the Debtors’ bankruptcy cases. 

9. Pending entry of a final order, the Debtors shall be granted a limited waiver of the 

Debtors’ compliance with the deposit and investment guidelines set forth in section 345 of the 

Bankruptcy Code and the U.S. Trustee Guidelines on the basis that the Debtors have confirmed 

that:  (i) the Debtors control four Debtor Banks Accounts within Canada (the “Canadian 

Accounts”) which are insured by the Canadian Deposit Insurance Corporation (the “CDIC”); 

(ii) the Debtors opened a new UDA-compliant Debtor Bank Account at BoA maintained by Debtor 

Cyxtera Communications Canada, ULC (the “New Account”); (iii) the Canadian Court has entered 

an order in the Canadian Proceeding (each as defined in the Debtors’ Motion for Entry of Order 

(I) Authorizing Cyxtera Technologies, Inc. to Act as Foreign Representative, and (II) Granting 

Related Relief [Docket No. 14]) authorizing the movement of excess funds from the Canadian 

Accounts to the New Account; (iv) the total balance of the Canadian Accounts does not exceed 

$750,000 plus the outstanding amount of the Debtors’ Canadian restructuring costs in the 
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aggregate, which is the minimum amount deemed necessary to fund the Debtors’ operations in 

Canada; and (v) any balances maintained in the Canadian Accounts in excess of $750,000 in the 

aggregate will be swept on at least a weekly basis to the New Account; provided that (i) the 

balances in the Canadian Accounts shall at all times be sufficient to pay the Debtors’ restructuring 

costs in Canada and (ii) the Debtors, with the consent of the U.S. Trustee for the District of New 

Jersey, may increase or decrease the allowed total aggregate balance maintained in the Canadian 

Accounts due to their reasonable business needs, including but not limited to, funding the Debtors’ 

operations and restructuring costs in Canada.  Notwithstanding the foregoing, the U.S. Trustee for 

the District of New Jersey reserves its rights to seek further relief from this Court with respect to 

the Debtors’ compliance with section 345(b) of the Bankruptcy Code or the U.S. Trustee 

Guidelines. 

10. The Cash Management Banks are authorized to continue to maintain, service, and 

administer the Debtor Bank Accounts as accounts of the Debtors as debtors in possession, without 

interruption, consistent with historical practices and in the ordinary course, and to receive, process, 

honor, and pay, to the extent of available funds and consistent with the Final DIP Order and the 

Final Receivables Order (as defined herein), any and all checks, drafts, wires, credit card payments, 

and ACH transfers issued and drawn on the Debtor Bank Accounts after the Petition Date by the 

holders or makers thereof, as the case may be.  Those certain existing deposit agreements between 

the Debtors and the Cash Management Banks shall continue to govern the postpetition cash 

management relationship between the Debtors and the Cash Management Banks, and all of the 
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provisions of such agreements, including, without limitation, the termination and fee provisions, 

and any provisions relating to offset or charge-back rights with respect to return items, shall remain 

in full force and effect. 

11. Subject to the terms hereof, the Debtors are authorized, but not directed, in the 

ordinary course of business consistent with historical practices, to implement changes to the Cash 

Management System and procedures in the ordinary course of business, including, without 

limitation, opening any new bank accounts or closing any existing Debtor Bank Accounts and 

entering into any ancillary agreements, including deposit account control agreements, related to 

the foregoing, as they may deem necessary and appropriate; provided that the Debtors shall not 

make any material changes to the Cash Management System without obtaining the prior written 

consent of the Ad Hoc First Lien Group and the Committee; provided, further, that the Debtors 

may seek authority from the Court to make any material changes to the Cash Management System 

absent consent of the Ad Hoc First Lien Group or the Committee; provided further that the Debtors 

provide reasonable prior notice, but in no event less than five (5) days, to the U.S. Trustee for the 

District of New Jersey, counsel to the Committee, and counsel to the Ad Hoc First Lien Group of 

the opening or closing of such Debtor Bank Accounts or entry into a deposit control agreement.  

Any new bank account opened by the Debtors shall be established at an institution that is (a) a party 

to a Uniform Depository Agreement with the U.S. Trustee for the District of New Jersey or is 

willing to immediately execute a Uniform Depository Agreement, and (b) bound by the terms of 

this Fifth Interim Order.  The Debtors shall give notice to the U.S. Trustee for the District of New 
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Jersey within fifteen (15) days after opening any new bank account or closing any existing Debtor 

Bank Accounts.  The relief granted in this Fifth Interim Order is extended to any new bank account 

opened by the Debtors in the ordinary course of business after the date hereof, which account shall 

be deemed a “Debtor Bank Account,” and to the bank at which such account is opened, which 

bank shall be deemed a “Cash Management Bank.” 

12. All banks maintaining any of the Debtor Bank Accounts that are provided with 

notice of this Fifth Interim Order shall not honor or pay any bank payments drawn on the listed 

Debtor Bank Accounts or otherwise issued before the Petition Date for which the Debtors 

specifically issue timely stop payment orders in accordance with the documents governing such 

Debtor Bank Accounts. 

13. The Cash Management Banks are authorized, without further order of this Court, 

to deduct any applicable fees from the applicable Debtor Bank Accounts in the ordinary course of 

business consistent with historical practices, and the automatic stay is modified to the extent 

necessary to allow the Cash Management Banks to effectuate such setoffs. 

14. The Cash Management Banks are authorized, without further order of this Court, 

to charge back to the appropriate accounts of the Debtors any amounts resulting from returned 

checks or other returned items, including returned items that result from ACH transactions, wire 

transfers, or other electronic transfers of any kind, regardless of whether such returned items were 

deposited or transferred prepetition or postpetition and regardless of whether the returned items 

relate to prepetition or postpetition items or transfers; provided that, should such a charge back 
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occur, the Debtors must provide written notice to the Ad Hoc First Lien Group and the Committee 

(email is sufficient) within five (5) business days, providing reasonable information relating to the 

charge back, including but not limited to, the amount of the charge back, the reason for the original 

payment, and the identity of the party that was to receive the payment, and detailing any fees and 

expenses charged to the Debtors as a result of the charge back. 

15. Subject to the terms set forth herein, any bank, including the Cash Management 

Banks, may rely upon the representations of the Debtors with respect to whether any check, draft, 

wire, or other transfer drawn or issued by the Debtors prior to the Petition Date should be honored 

pursuant to any order of this Court, and no bank that honors a prepetition check or other item 

drawn on any account that is the subject of this Fifth Interim Order (a) at the direction of the 

Debtors, (b) in a good-faith belief that this Court has authorized such prepetition check or item to 

be honored, or (c) as a result of a mistake made despite implementation of reasonable customary 

handling procedures, shall be deemed to be nor shall be liable to the Debtors, their estates, or any 

other party on account of such prepetition check or other item being honored postpetition, or 

otherwise deemed to be in violation of this Fifth Interim Order. 

16. Any banks, including the Cash Management Banks, are further authorized to honor 

the Debtors’ directions with respect to the opening and closing of any Debtor Bank Account and 

accept and hold, or invest, the Debtors’ funds in accordance with the Debtors’ instructions; 

provided that the Cash Management Banks shall not have any liability to any party for relying on 

such representations to the extent such reliance otherwise complies with applicable law. 
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17. The Debtors are authorized, but not directed, to issue Credit Cards pursuant to the 

Credit Card Programs, subject to any terms and conditions thereof, and to pay any amount due and 

owing thereunder in the ordinary course of business on a postpetition basis, including, without 

limitation, making payments on account of charges that were made under the Credit Card Programs 

both prior to and after the Petition Date, subject to the limitations of this Fifth Interim Order and 

any other applicable interim and/or final orders of this Court. 

18. The Debtors are authorized, but not directed, to enter into, engage in, and satisfy 

any payments in connection with the Intercompany Transactions, including those related to 

transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral Account 

for cash collateralization and Intercompany Transactions with non-Debtor affiliates, and to take 

any actions related thereto, in each case on the same terms as (including with respect to amount), 

in the ordinary course and consistent with past practice.  The Debtors shall disclose to the Ad Hoc 

First Lien Group and the Committee (i) any intercompany equity contributions and/or loans by 

and among the Debtors and non-Debtor affiliates and (ii) any Intercompany Transaction involving 

cash payments to non-Debtor affiliates greater than $100,000; provided that the foregoing sentence 

does not apply to any Intercompany Transaction approved pursuant to the Final Receivables Order. 

19. The Debtors are authorized, but not directed, to continue engaging in Intercompany 

Transactions (including with respect to “netting” or setoffs) in connection with the 

Cash Management System in the ordinary course of business on a postpetition basis, including 

transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral Account 
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for cash collateralization and Intercompany Transactions with non-Debtor affiliates, in a manner 

consistent with the Debtors’ past practice.  For the avoidance of doubt, the Debtors are also 

authorized to continue Intercompany Transactions arising from or related to the operation of their 

business, including Intercompany Transactions with non-Debtor affiliates to the extent ordinary 

course and consistent with past practice (including with respect to amount).  The Debtors shall 

disclose to the Ad Hoc First Lien Group and the Committee any Intercompany Transaction 

involving cash payments to non-Debtor affiliates greater than $100,000; provided that the 

foregoing sentence does not apply to any Intercompany Transaction approved pursuant to the 

Final Receivables Order. 

20. The Debtors shall maintain accurate and detailed Records of all Intercompany 

Transactions and the payment of Intercompany Claims, to the same extent maintained by the 

Debtors before the Petition Date, so that all transactions may be readily traced, ascertained, and 

recorded properly on applicable intercompany accounts (if any) and distinguished between 

prepetition and postpetition transactions for the purposes of determining administrative expense 

status.  In addition, the Debtors shall maintain a matrix capturing all Intercompany Transactions 

and payments of Intercompany Claims by and amongst the Debtors and non-Debtors on a 

postpetition basis that includes (1) the parties to the transaction; (2) the amount; (3) the reason for 

the payment; (4) the date of the transaction; and (5) whether the Intercompany Transaction is 

(a) a loan, including whether the loan is documented and the terms of such loan (and, if the loan is 

documented, a copy of the loan agreement) or (b) an equity contribution.  The Debtors shall 
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promptly provide access to such Books and Records and the matrix to the Ad Hoc First Lien Group 

and the Committee upon reasonable request. 

21. All postpetition payments from a Debtor to another Debtor or non-Debtor under 

any postpetition Intercompany Transactions authorized hereunder that result in an Intercompany 

Claim are hereby accorded administrative expense status under section 503(b) of the Bankruptcy 

Code; provided that any such administrative expense status claim shall be junior and subordinate 

to the Carve Out and approved superpriority administrative expense claims provided for in any 

order, including the Final DIP Order and the Final Receivables Order. 

22. Nothing contained in the Motion or this Fifth Interim Order shall be construed to 

(a) create or perfect, in favor of any person or entity, any interest in cash of a Debtor that did not 

exist as of the Petition Date or (b) alter or impair the validity, priority, enforceability, or perfection 

of any security interest or lien or setoff right, in favor of any person or entity, that existed as of the 

Petition Date.   

23. Notwithstanding the relief granted in this Fifth Interim Order and any actions taken 

pursuant to such relief, nothing in this Fifth Interim Order shall be deemed:  (a) an implication or 

admission as to the amount of, basis for, or validity of any particular claim against the Debtors 

under the Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of the Debtors’ 

or any other party in interest’s rights to dispute any particular claim on any grounds; (c) a promise 

or requirement to pay any particular claim; (d) an implication, admission or finding that any 

particular claim is an administrative expense claim, other priority claim or otherwise of a type 
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specified or defined in this Fifth Interim Order or the Motion or any order granting the relief 

requested by the Motion; (e) a request or authorization to assume, adopt, or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) an admission by the Debtors 

as to the validity, priority, enforceability, or perfection of any lien on, security interest in, or other 

encumbrance on property of the Debtors’ estates; (g) a waiver or limitation of the Debtors’, or any 

other party in interest’s, claims, causes of action, or other rights under the Bankruptcy Code or any 

other applicable law; (h) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy under section 365 of the Bankruptcy Code; (i) a concession by 

the Debtors that any liens (contractual, common law, statutory, or otherwise) that may be satisfied 

pursuant to the relief requested in the Motion are valid, and the rights of all parties in interest are 

expressly reserved to contest the extent, validity, or perfection or seek avoidance of all such liens; 

(j) a waiver of the obligation of any party in interest to file a proof of claim; or (k) otherwise 

affecting the Debtors’ rights under section 365 of the Bankruptcy Code to assume or reject any 

executory contract or unexpired lease.  Any payment made pursuant to this Fifth Interim Order is 

not intended and should not be construed as an admission as to the validity of any particular claim 

or a waiver of the Debtors’ rights to subsequently dispute such claim. 

24. The Debtors are authorized, but not directed, to issue postpetition checks, or to 

effect postpetition fund transfer requests, in replacement of any checks or fund transfer requests 

that are dishonored as a consequence of these chapter 11 cases with respect to prepetition amounts 
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owed in connection with the relief granted herein and to the extent authorized by this Fifth Interim 

Order. 

25. Notwithstanding anything to the contrary contained in the Motion or this 

Fifth Interim Order, any payment to be made, obligation incurred, or relief or authorization granted 

hereunder shall not be inconsistent with, and shall be subject to and in compliance with, the 

requirements imposed on the Debtors under the terms of (a) the Final Order (I) Authorizing the 

Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, 

(III) Granting Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting 

Adequate Protection, (V) Modifying the Automatic Stay, and (VI) Granting Related Relief 

[Docket No. 297] (the “Final DIP Order”), including compliance with any budget or cash flow 

forecast in connection therewith and any other terms and conditions thereof and (b) the Final Order 

(I) Authorizing Certain Debtors to Continue Selling, Contributing, and Servicing Receivables and 

Related Rights Pursuant to the Receivables Program, (II) Modifying the Automatic Stay, and 

(III) Granting Related Relief [Docket No. 295] (the “Final Receivables Order”).  Nothing herein 

is intended to modify, alter, or waive, in any way, any terms, provisions, requirements, or 

restrictions of the Final DIP Order or the Final Receivables Order. 

26. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 
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designation of any particular check or electronic payment request as approved by this Fifth Interim 

Order. 

27. Nothing in this Fifth Interim Order authorizes the Debtors to accelerate any 

payments not otherwise due. 

28. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the contents 

of the Motion or otherwise deemed waived. 

29. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Fifth Interim Order in accordance with the Motion. 

30. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this 

Fifth Interim Order shall be effective and enforceable immediately upon entry hereof. 

31. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

32. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

33. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Fifth Interim Order.
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Exhibit 1 
 

Cash Management System Schematic 
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1

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

In re:

CYXTERA TECHNOLOGIES, INC., et al

Debtors.
1

Chapter 11

Case No. 23-14853 (JKS)

(Jointly Administered)

Caption in Compliance with D.N.J. LBR 9004-1(b)

KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
Edward O. Sassower, P.C. (admitted pro hac vice)
Christopher Marcus, P.C. (admitted pro hac vice)
Derek I. Hunter (admitted pro hac vice)
601 Lexington Avenue
New York, New York 10022
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
edward.sassower@kirkland.com
christopher.marcus@kirkland.com
derek.hunter@kirkland.com

COLE SCHOTZ P.C.
Michael D. Sirota, Esq.
Warren A. Usatine, Esq.
Felice R. Yudkin, Esq.
Court Plaza North, 25 Main Street
Hackensack, New Jersey 07601
Telephone: (201) 489-3000
msirota@coleschotz.com
wusatine@coleschotz.com
fyudkin@coleschotz.com

Co-Counsel for Debtors and Debtors in Possession

1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’
claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies,
Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de
Leon Boulevard, Ste. 900, Coral Gables, Florida 33134.
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FOURTHFIFTH INTERIM ORDER
(I) AUTHORIZING THE DEBTORS TO

(A) CONTINUE USING THE CASH MANAGEMENT SYSTEM,
(B) HONOR CERTAIN PREPETITION OBLIGATIONS RELATED

THERETO, (C) MAINTAIN EXISTING DEBTOR BANK ACCOUNTS,
 BUSINESS FORMS, AND BOOKS AND RECORDS, AND (D) CONTINUE

INTERCOMPANY TRANSACTIONS AND (II) GRANTING RELATED RELIEF

The relief set forth on the following pages, numbered three (3) through eighteen (18), is

ORDERED.
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Intercompany Transactions and (II) Granting Related Relief

Upon the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the

Debtors to (A) Continue Using the Cash Management System, (B) Honor Certain Prepetition

Obligations Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business Forms, and

Books and Records, and (D) Continue Intercompany Transactions and (II) Granting Related

Relief (the “Motion”),2 of the above-captioned debtors and debtors in possession (collectively,

the “Debtors”), for entry of an interim order (this “FourthFifth Interim Order”) (a) authorizing,

but not directing, the Debtors to (i) continue using the Cash Management System, (ii) honor

certain prepetition obligations related thereto, (iii) maintain existing Debtor Bank Accounts,

Business Forms, and Books and Records, and (iv) continue Intercompany Transactions and

funding consistent with the Debtors’ historical practices, (b) scheduling a final hearing to

consider approval of the Motion on a final basis, and (c) granting related relief, all as more fully

set forth in the Motion; and upon the First Day Declaration; and the Court having jurisdiction to

consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and

the Standing Order of Reference to the Bankruptcy Court Under Title 11 of the United States

District Court for the District of New Jersey, entered July 23, 1984, and amended on September

18, 2012 (Simandle, C.J.); and this Court having found that venue of this proceeding and the

Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having

found that the Debtors’ notice of the Motion was appropriate under the circumstances and no

2 Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion.
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other notice need be provided; and this Court having reviewed the Motion and having heard the

statements in support of the relief requested therein at a hearing before this Court

(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the

Motion establish just cause for the relief granted herein; and upon all of the proceedings had

before the Court and after due deliberation and sufficient cause appearing therefor IT IS

HEREBY ORDERED THAT:

1. The Motion is GRANTED on an interim basis as set forth herein.

2. The Final Hearing on the Motion will be held on SeptemberOctober 214, 2023,

at 102:00 ap.m. (Eastern Time).  Objections, if any, that relate to the Motion shall be filed and

served so as to be actually received by the Debtors’ proposed counsel on or before

SeptemberOctober 147, 2023, at 4:00 p.m. (Eastern Time).  If no objections are filed to the

Motion, the Court may enter an order approving the relief requested in the Motion on a final

basis without further notice or hearing.

3. The Debtors are authorized, on an interim basis, but not directed, to:  (a) continue

using the Cash Management System, substantially as identified on Exhibit 1 attached hereto and

honor any prepetition obligations related to the use thereof; (b) use, in their present form, all

preprinted correspondence and Business Forms (including letterhead) without reference to the

Debtors’ status as debtors in possession and continue using, in their present form, the Books and

Records; (c) continue to perform Intercompany Transactions in the ordinary course of business

and on the same terms and consistent with past practice (including with respect to transaction
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amounts); provided that the Debtors are not authorized to undertake any Intercompany

Transactions or incur any Intercompany Claims prohibited or restricted by the terms of the

Final DIP Order (as defined herein); provided further that the Debtors are authorized to continue

to perform Intercompany Transactions in connection with the Receivables Program; (d) maintain

all of their existing Debtor Bank Accounts, including, but not limited to, the Debtor Bank

Accounts identified on Exhibit C attached to the Motion, in the names and with the account

numbers existing immediately before the Petition Date, without the need to comply with certain

guidelines relating to bank accounts set forth in the U.S. Trustee Guidelines (to the extent

applicable); (e) treat the Debtor Bank Accounts for all purposes as debtor in possession accounts;

(f) deposit funds in and withdraw funds from the Debtor Bank Accounts in the ordinary course

and by all means, including checks, wire transfers, ACH transfers, and other debits or electronic

means; and (g) pay the Bank Fees, including any prepetition amounts, and any ordinary course

Bank Fees incurred in connection with the Debtor Bank Accounts, and to otherwise perform

their obligations under the documents governing the Debtor Bank Accounts.  Notwithstanding

the foregoing, once the Debtors’ existing checks have been used, the Debtors shall, when

reordering checks, require the designation “Debtors in Possession” and the corresponding

bankruptcy case number on all checks.  Further, within fourteen (14) days of the entry of this

FourthFifth Interim Order, the Debtors will update any electronically produced checks to reflect

their status as debtors-in-possession and to include the corresponding bankruptcy number.
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4. The Cash Management Banks are authorized to continue to maintain, service, and

administer the Debtor Bank Accounts as accounts of the Debtors as debtors in possession,

without interruption and in the ordinary course of business consistent with historical practices,

and to receive, process, honor, and pay, to the extent of available funds, any and all checks,

drafts, wires, credit card payments, and ACH transfers issued and drawn on the Debtor Bank

Accounts after the Petition Date by the holders or makers thereof, as the case may be, and all

such banks and financial institutions are authorized to rely on the Debtors’ designation of any

particular check or electronic payment request as approved by this FourthFifth Interim Order.

5. The Cash Management Banks are authorized to debit the Debtors’ accounts in the

ordinary course of business, consistent with historical practices, without the need for further

order of this Court for:  (a) all checks drawn on the Debtors’ accounts which are cashed at such

Cash Management Bank’s counters or exchanged for cashier’s checks by the payees thereof prior

to the Petition Date; (b) all checks or other items deposited in one of Debtors’ accounts with

such Cash Management Bank prior to the Petition Date which have been dishonored or returned

unpaid for any reason, together with any fees and costs in connection therewith, to the same

extent the Debtor was responsible for such items prior to the Petition Date; and (c) all undisputed

prepetition amounts outstanding as of the date hereof, if any, owed to any Cash Management

Bank as service charges for the maintenance of the Cash Management System.

6. Any existing deposit agreements between or among the Debtors, the

Cash Management Banks, and other parties shall continue to govern the postpetition cash
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management relationship between the Debtors and the Cash Management Banks, and all of the

provisions of such agreements, including, without limitation, the termination and fee provisions,

shall remain in full force and effect unless otherwise ordered by the Court, and the Debtors and

the Cash Management Banks may, without further order of this Court, agree to and implement

changes to the Cash Management System and cash management procedures in the ordinary

course of business, consistent with historical practices, including, without limitation, the opening

and closing of bank accounts, but in all events subject to the terms and conditions of this

FourthFifth Interim Order; provided that the Debtors shall not make any material changes to the

Cash Management System without obtaining the prior written consent of the Ad Hoc First Lien

Group and the Official Committee of Unsecured Creditors appointed in these chapter 11 cases

(the “Committee”); provided, further, that the Debtors may seek authority from the Court to

make any material changes to the Cash Management System absent consent of the Ad Hoc First

Lien Group or the Committee.

7. IfNotwithstanding anything to the contrary in paragraph 9 hereof, if any Debtor

Bank Accounts existing as of the Petition Date are not in compliance with section 345(b) of the

Bankruptcy Code or the U.S. Trustee Guidelines, the Debtors shall have until a date that is

thirty (30) days from the entry of this FourthFifth Interim Order or such longer time as agreed

with the U.S. Trustee, without prejudice to seeking additional extensions, to either come into

compliance with section 345(b) of the Bankruptcy Code and any of the U.S. Trustee’s

requirements or guidelines; provided that nothing herein shall prevent the Debtors or the U.S.
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Trustee from seeking further relief from the Court to the extent that an agreement cannot be

reached.  The U.S. Trustee’s and the Debtors’ rights to seek further relief from this Court on

notice in the event that the aforementioned Cash Management Banks are unwilling to execute a

Uniform Depository Agreement in a form prescribed by the U.S. Trustee are fully reserved.  The

Debtors may obtain a further extension of the thirty (30) day period referenced above by written

stipulation with the U.S. Trustee and filing such stipulation on the Court’s docket without the

need for further Court order.

8. For the Cash Management Banks at which the Debtors hold Debtor Bank

Accounts that are party to a Uniform Depository Agreement with the U.S. Trustee for the District

of New Jersey, within fifteen (15) days of the date of entry of this FourthFifth Interim Order, the

Debtors shall (a) contact such bank, (b) provide such bank with each of the Debtors’ employer

identification numbers, and (c) identify each of their Debtor Bank Accounts held at such bank as

being held by a debtor in possession in the Debtors’ bankruptcy cases.

9. Pending entry of a final order, the Debtors shall be granted a limited waiver of the

Debtors’ compliance with the deposit and investment guidelines set forth in section 345 of the

Bankruptcy Code and the U.S. Trustee Guidelines on the basis that the Debtors have confirmed

that:  (i) the Debtors control four Debtor Banks Accounts within Canada (the “Canadian

Accounts”) which are insured by the Canadian Deposit Insurance Corporation (the “CDIC”);

(ii) the Debtors opened a new UDA-compliant Debtor Bank Account at BoA maintained by

Debtor Cyxtera Communications Canada, ULC (the “New Account”); (iii) the Canadian Court

Case 23-14853-JKS    Doc 523    Filed 09/20/23    Entered 09/20/23 09:19:18    Desc Main
Document      Page 33 of 46



(Page | 9)
Debtors: CYXTERA TECHNOLOGIES, INC., et al.
Case No. 23-14853 (JKS)
Caption of Order: FourthFifth Interim Order (I) Authorizing the Debtors to (A) Continue

Using the Cash Management System, (B) Honor Certain Prepetition
Obligations Related Thereto, (C) Maintain Existing Debtor Bank
Accounts, Business Forms, and Books and Records, and (D) Continue
Intercompany Transactions and (II) Granting Related Relief

has entered an order in the Canadian Proceeding (each as defined in the Debtors’ Motion for

Entry of Order (I) Authorizing Cyxtera Technologies, Inc. to Act as Foreign Representative, and

(II) Granting Related Relief [Docket No. 14]) authorizing the movement of excess funds from

the Canadian Accounts to the New Account; (iv) the total balance of the Canadian Accounts

does not exceed $750,000 plus the outstanding amount of the Debtors’ Canadian restructuring

costs in the aggregate, which is the minimum amount deemed necessary to fund the Debtors’

operations in Canada; and (v) any balances maintained in the Canadian Accounts in excess of

$750,000 in the aggregate will be swept on at least a weekly basis to the New Account; provided

that (i) the balances in the Canadian Accounts shall at all times be sufficient to pay the Debtors’

restructuring costs in Canada and (ii) the Debtors, with the consent of the U.S. Trustee for the

District of New Jersey, may increase or decrease the allowed total aggregate balance maintained

in the Canadian Accounts due to their reasonable business needs, including but not limited to,

funding the Debtors’ operations and restructuring costs in Canada. Notwithstanding the

foregoing, the U.S. Trustee for the District of New Jersey reserves its rights to seek further relief

from this Court with respect to the Debtors’ compliance with section 345(b) of the Bankruptcy

Code or the U.S. Trustee Guidelines.

10. 9. For banks at which the Debtors hold accounts that are not party to a Uniform

Depository Agreement with the U.S. Trustee, the Debtors shall use their good-faith efforts to

cause the banks to execute a Uniform Depository Agreement in a form prescribed by the U.S.

Trustee within thirty (30) days of the date of this Fourth Interim Order.  The U.S. Trustee’s
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rights to seek further relief from this Court  on notice in the event the aforementioned banks are

unwilling to execute a Uniform Depository Agreement in a form prescribed by the U.S. Trustee

are fully preserved. The Cash Management Banks are authorized to continue to maintain,

service, and administer the Debtor Bank Accounts as accounts of the Debtors as debtors in

possession, without interruption, consistent with historical practices and in the ordinary course,

and to receive, process, honor, and pay, to the extent of available funds and consistent with the

Final DIP Order and the Final Receivables Order (as defined herein), any and all checks, drafts,

wires, credit card payments, and ACH transfers issued and drawn on the Debtor Bank Accounts

after the Petition Date by the holders or makers thereof, as the case may be.  Those certain

existing deposit agreements between the Debtors and the Cash Management Banks shall

continue to govern the postpetition cash management relationship between the Debtors and the

Cash Management Banks, and all of the provisions of such agreements, including, without

limitation, the termination and fee provisions, and any provisions relating to offset or

charge-back rights with respect to return items, shall remain in full force and effect.

11. 10. Subject to the terms hereof, the Debtors are authorized, but not directed, in the

ordinary course of business consistent with historical practices, to implement changes to the

Cash Management System and procedures in the ordinary course of business, including, without

limitation, opening any new bank accounts or closing any existing Debtor Bank Accounts and

entering into any ancillary agreements, including deposit account control agreements, related to

the foregoing, as they may deem necessary and appropriate; provided that the Debtors shall not
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make any material changes to the Cash Management System without obtaining the prior written

consent of the Ad Hoc First Lien Group and the Committee; provided, further, that the Debtors

may seek authority from the Court to make any material changes to the Cash Management

System absent consent of the Ad Hoc First Lien Group or the Committee; provided further that

the Debtors provide reasonable prior notice, but in no event less than five (5) days, to the U.S.

Trustee for the District of New Jersey, counsel to the Committee, and counsel to the Ad Hoc

First Lien Group of the opening or closing of such Debtor Bank Accounts or entry into a deposit

control agreement.  Any new bank account opened by the Debtors shall be established at an

institution that is (a) a party to a Uniform Depository Agreement with the U.S. Trustee for the

District of New Jersey or is willing to immediately execute a Uniform Depository Agreement,

and (b) bound by the terms of this FourthFifth Interim Order.  The Debtors shall give notice to

the U.S. Trustee for the District of New Jersey within fifteen (15) days after opening any new

bank account or closing any existing Debtor Bank Accounts.  The relief granted in this

FourthFifth Interim Order is extended to any new bank account opened by the Debtors in the

ordinary course of business after the date hereof, which account shall be deemed a “Debtor Bank

Account,” and to the bank at which such account is opened, which bank shall be deemed a “Cash

Management Bank.”

12. 11. All banks maintaining any of the Debtor Bank Accounts that are provided

with notice of this FourthFifth Interim Order shall not honor or pay any bank payments drawn on

the listed Debtor Bank Accounts or otherwise issued before the Petition Date for which the
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Debtors specifically issue timely stop payment orders in accordance with the documents

governing such Debtor Bank Accounts.

13. 12. The Cash Management Banks are authorized, without further order of this

Court, to deduct any applicable fees from the applicable Debtor Bank Accounts in the ordinary

course of business consistent with historical practices, and the automatic stay is modified to the

extent necessary to allow the Cash Management Banks to effectuate such setoffs.

14. 13. The Cash Management Banks are authorized, without further order of this

Court, to charge back to the appropriate accounts of the Debtors any amounts resulting from

returned checks or other returned items, including returned items that result from ACH

transactions, wire transfers, or other electronic transfers of any kind, regardless of whether such

returned items were deposited or transferred prepetition or postpetition and regardless of whether

the returned items relate to prepetition or postpetition items or transfers; provided that, should

such a charge back occur, the Debtors must provide written notice to the Ad Hoc First Lien

Group and the Committee (email is sufficient) within five (5) business days, providing

reasonable information relating to the charge back, including but not limited to, the amount of

the charge back, the reason for the original payment, and the identity of the party that was to

receive the payment, and detailing any fees and expenses charged to the Debtors as a result of the

charge back.

15. 14. Subject to the terms set forth herein, any bank, including the Cash

Management Banks, may rely upon the representations of the Debtors with respect to whether
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any check, draft, wire, or other transfer drawn or issued by the Debtors prior to the Petition Date

should be honored pursuant to any order of this Court, and no bank that honors a prepetition

check or other item drawn on any account that is the subject of this FourthFifth Interim Order (a)

at the direction of the Debtors, (b) in a good-faith belief that this Court has authorized such

prepetition check or item to be honored, or (c) as a result of a mistake made despite

implementation of reasonable customary handling procedures, shall be deemed to be nor shall be

liable to the Debtors, their estates, or any other party on account of such prepetition check or

other item being honored postpetition, or otherwise deemed to be in violation of this FourthFifth

Interim Order.

16. 15. Any banks, including the Cash Management Banks, are further authorized to

honor the Debtors’ directions with respect to the opening and closing of any Debtor Bank

Account and accept and hold, or invest, the Debtors’ funds in accordance with the Debtors’

instructions; provided that the Cash Management Banks shall not have any liability to any party

for relying on such representations to the extent such reliance otherwise complies with applicable

law.

17. 16. The Debtors are authorized, but not directed, to issue Credit Cards pursuant to

the Credit Card Programs, subject to any terms and conditions thereof, and to pay any amount

due and owing thereunder in the ordinary course of business on a postpetition basis, including,

without limitation, making payments on account of charges that were made under the Credit
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Card Programs both prior to and after the Petition Date, subject to the limitations of this

FourthFifth Interim Order and any other applicable interim and/or final orders of this Court.

18. 17. The Debtors are authorized, but not directed, to enter into, engage in, and

satisfy any payments in connection with the Intercompany Transactions, including those related

to transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral

Account for cash collateralization and Intercompany Transactions with non-Debtor affiliates, and

to take any actions related thereto, in each case on the same terms as (including with respect to

amount), in the ordinary course and consistent with past practice.  The Debtors shall disclose to

the Ad Hoc First Lien Group and the Committee (i) any intercompany equity contributions

and/or loans by and among the Debtors and non-Debtor affiliates and (ii) any Intercompany

Transaction involving cash payments to non-Debtor affiliates greater than $100,000; provided

that the foregoing sentence does not apply to any Intercompany Transaction approved pursuant to

the Final Receivables Order.

19. 18. The Debtors are authorized, but not directed, to continue engaging in

Intercompany Transactions (including with respect to “netting” or setoffs) in connection with the

Cash Management System in the ordinary course of business on a postpetition basis, including

transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral

Account for cash collateralization and Intercompany Transactions with non-Debtor affiliates, in a

manner consistent with the Debtors’ past practice.  For the avoidance of doubt, the Debtors are

also authorized to continue Intercompany Transactions arising from or related to the operation of
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their business, including Intercompany Transactions with non-Debtor affiliates to the extent

ordinary course and consistent with past practice (including with respect to amount).  The

Debtors shall disclose to the Ad Hoc First Lien Group and the Committee any Intercompany

Transaction involving cash payments to non-Debtor affiliates greater than $100,000; provided

that the foregoing sentence does not apply to any Intercompany Transaction approved pursuant to

the Final Receivables Order.

20. 19. The Debtors shall maintain accurate and detailed Records of all Intercompany

Transactions and the payment of Intercompany Claims, to the same extent maintained by the

Debtors before the Petition Date, so that all transactions may be readily traced, ascertained, and

recorded properly on applicable intercompany accounts (if any) and distinguished between

prepetition and postpetition transactions for the purposes of determining administrative expense

status.  In addition, the Debtors shall maintain a matrix capturing all Intercompany Transactions

and payments of Intercompany Claims by and amongst the Debtors and non-Debtors on a

postpetition basis that includes (1) the parties to the transaction; (2) the amount; (3) the reason

for the payment; (4) the date of the transaction; and (5) whether the Intercompany Transaction is

(a) a loan, including whether the loan is documented and the terms of such loan (and, if the loan

is documented, a copy of the loan agreement) or (b) an equity contribution.  The Debtors shall

promptly provide access to such Books and Records and the matrix to the Ad Hoc First Lien

Group and the Committee upon reasonable request.

Case 23-14853-JKS    Doc 523    Filed 09/20/23    Entered 09/20/23 09:19:18    Desc Main
Document      Page 40 of 46



(Page | 16)
Debtors: CYXTERA TECHNOLOGIES, INC., et al.
Case No. 23-14853 (JKS)
Caption of Order: FourthFifth Interim Order (I) Authorizing the Debtors to (A) Continue

Using the Cash Management System, (B) Honor Certain Prepetition
Obligations Related Thereto, (C) Maintain Existing Debtor Bank
Accounts, Business Forms, and Books and Records, and (D) Continue
Intercompany Transactions and (II) Granting Related Relief

21. 20. All postpetition payments from a Debtor to another Debtor or non-Debtor

under any postpetition Intercompany Transactions authorized hereunder that result in an

Intercompany Claim are hereby accorded administrative expense status under section 503(b) of

the Bankruptcy Code; provided that any such administrative expense status claim shall be junior

and subordinate to the Carve Out and approved superpriority administrative expense claims

provided for in any order, including the Final DIP Order and the Final Receivables Order.

22. 21. Nothing contained in the Motion or this FourthFifth Interim Order shall be

construed to (a) create or perfect, in favor of any person or entity, any interest in cash of a Debtor

that did not exist as of the Petition Date or (b) alter or impair the validity, priority, enforceability,

or perfection of any security interest or lien or setoff right, in favor of any person or entity, that

existed as of the Petition Date.

23. 22. Notwithstanding the relief granted in this FourthFifth Interim Order and any

actions taken pursuant to such relief, nothing in this FourthFifth Interim Order shall be deemed:

(a) an implication or admission as to the amount of, basis for, or validity of any particular claim

against the Debtors under the Bankruptcy Code or other applicable nonbankruptcy law; (b) a

waiver of the Debtors’ or any other party in interest’s rights to dispute any particular claim on

any grounds; (c) a promise or requirement to pay any particular claim; (d) an implication,

admission or finding that any particular claim is an administrative expense claim, other priority

claim or otherwise of a type specified or defined in this FourthFifth Interim Order or the Motion

or any order granting the relief requested by the Motion; (e) a request or authorization to assume,
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adopt, or reject any agreement, contract, or lease pursuant to section 365 of the Bankruptcy

Code; (f) an admission by the Debtors as to the validity, priority, enforceability, or perfection of

any lien on, security interest in, or other encumbrance on property of the Debtors’ estates; (g)

a waiver or limitation of the Debtors’, or any other party in interest’s, claims, causes of action, or

other rights under the Bankruptcy Code or any other applicable law; (h) an approval, assumption,

adoption, or rejection of any agreement, contract, lease, program, or policy under section 365 of

the Bankruptcy Code; (i) a concession by the Debtors that any liens (contractual, common law,

statutory, or otherwise) that may be satisfied pursuant to the relief requested in the Motion are

valid, and the rights of all parties in interest are expressly reserved to contest the extent, validity,

or perfection or seek avoidance of all such liens; (j) a waiver of the obligation of any party in

interest to file a proof of claim; or (k) otherwise affecting the Debtors’ rights under section 365

of the Bankruptcy Code to assume or reject any executory contract or unexpired lease.  Any

payment made pursuant to this FourthFifth Interim Order is not intended and should not be

construed as an admission as to the validity of any particular claim or a waiver of the Debtors’

rights to subsequently dispute such claim.

24. 23. The Debtors are authorized, but not directed, to issue postpetition checks, or

to effect postpetition fund transfer requests, in replacement of any checks or fund transfer

requests that are dishonored as a consequence of these chapter 11 cases with respect to

prepetition amounts owed in connection with the relief granted herein and to the extent

authorized by this FourthFifth Interim Order.
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25. 24. Notwithstanding anything to the contrary contained in the Motion or this

FourthFifth Interim Order, any payment to be made, obligation incurred, or relief or

authorization granted hereunder shall not be inconsistent with, and shall be subject to and in

compliance with, the requirements imposed on the Debtors under the terms of (a) the Final

Order (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors

to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative

Expense Claims, (IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, and (VI)

Granting Related Relief [Docket No. 297] (the “Final DIP Order”), including compliance with

any budget or cash flow forecast in connection therewith and any other terms and conditions

thereof and (b) the Final Order (I) Authorizing Certain Debtors to Continue Selling,

Contributing, and Servicing Receivables and Related Rights Pursuant to the Receivables

Program, (II) Modifying the Automatic Stay, and (III) Granting Related Relief [Docket No. 295]

(the “Final Receivables Order”).  Nothing herein is intended to modify, alter, or waive, in any

way, any terms, provisions, requirements, or restrictions of the Final DIP Order or the Final

Receivables Order.

26. 25. The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized

to receive, process, honor, and pay all such checks and electronic payment requests when

presented for payment, and all such banks and financial institutions are authorized to rely on the
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Debtors’ designation of any particular check or electronic payment request as approved by this

FourthFifth Interim Order.

27. 26. Nothing in this FourthFifth Interim Order authorizes the Debtors to accelerate

any payments not otherwise due.

28. 27. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the

contents of the Motion or otherwise deemed waived.

29. 28. The Debtors are authorized to take all actions necessary to effectuate the relief

granted pursuant to this FourthFifth Interim Order in accordance with the Motion.

30. 29. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this

FourthFifth Interim Order shall be effective and enforceable immediately upon entry hereof.

31. 30. Notice of the Motion as provided therein shall be deemed good and sufficient

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are

satisfied by such notice.

32. 31. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion

or otherwise waived.

33. 32. This Court retains exclusive jurisdiction with respect to all matters arising

from or related to the implementation, interpretation, and enforcement of this FourthFifth Interim

Order.
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Exhibit 1

Cash Management System Schematic
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This is Exhibit “C” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of ---------------------------------
County of --------------------------- -—-—,
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(^) of individual(s) making statement)

a,
Signature of notarialWficer
Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

Name
A Notary Public in and for the Commonwealth of Massachusetts 
My commission expires ( fa)
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1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
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FIFTH INTERIM ORDER 
(I) AUTHORIZING THE DEBTORS TO  

(A) CONTINUE USING THE CASH MANAGEMENT SYSTEM, 
(B) HONOR CERTAIN PREPETITION OBLIGATIONS RELATED 

THERETO, (C) MAINTAIN EXISTING DEBTOR BANK ACCOUNTS, 
 BUSINESS FORMS, AND BOOKS AND RECORDS, AND (D) CONTINUE 

INTERCOMPANY TRANSACTIONS AND (II) GRANTING RELATED RELIEF 
 

The relief set forth on the following pages, numbered three (3) through eighteen (18), is 

ORDERED.

DATED: September 21, 2023
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Upon the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the 

Debtors to (A) Continue Using the Cash Management System, (B) Honor Certain Prepetition 

Obligations Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business Forms, and 

Books and Records, and (D) Continue Intercompany Transactions and (II) Granting Related Relief 

(the “Motion”),2 of the above-captioned debtors and debtors in possession (collectively, 

the “Debtors”), for entry of an interim order (this “Fifth Interim Order”) (a) authorizing, but not 

directing, the Debtors to (i) continue using the Cash Management System, (ii) honor certain 

prepetition obligations related thereto, (iii) maintain existing Debtor Bank Accounts, Business 

Forms, and Books and Records, and (iv) continue Intercompany Transactions and funding 

consistent with the Debtors’ historical practices, (b) scheduling a final hearing to consider approval 

of the Motion on a final basis, and (c) granting related relief, all as more fully set forth in the 

Motion; and upon the First Day Declaration; and the Court having jurisdiction to consider the 

Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing 

Order of Reference to the Bankruptcy Court Under Title 11 of the United States District Court for 

the District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion was appropriate under the circumstances and no other notice need 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion. 
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be provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and upon all of the proceedings had before the Court and after due deliberation and 

sufficient cause appearing therefor IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein.   

2. The Final Hearing on the Motion will be held on October 24, 2023, at 2:00 p.m. 

(Eastern Time).  Objections, if any, that relate to the Motion shall be filed and served so as to be 

actually received by the Debtors’ proposed counsel on or before October 17, 2023, at 4:00 p.m. 

(Eastern Time).  If no objections are filed to the Motion, the Court may enter an order approving 

the relief requested in the Motion on a final basis without further notice or hearing. 

3. The Debtors are authorized, on an interim basis, but not directed, to:  (a) continue 

using the Cash Management System, substantially as identified on Exhibit 1 attached hereto and 

honor any prepetition obligations related to the use thereof; (b) use, in their present form, all 

preprinted correspondence and Business Forms (including letterhead) without reference to the 

Debtors’ status as debtors in possession and continue using, in their present form, the Books and 

Records; (c) continue to perform Intercompany Transactions in the ordinary course of business 

and on the same terms and consistent with past practice (including with respect to transaction 

amounts); provided that the Debtors are not authorized to undertake any Intercompany 

Transactions or incur any Intercompany Claims prohibited or restricted by the terms of the 
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Final DIP Order (as defined herein); provided further that the Debtors are authorized to continue 

to perform Intercompany Transactions in connection with the Receivables Program; (d) maintain 

all of their existing Debtor Bank Accounts, including, but not limited to, the Debtor Bank Accounts 

identified on Exhibit C attached to the Motion, in the names and with the account numbers existing 

immediately before the Petition Date, without the need to comply with certain guidelines relating 

to bank accounts set forth in the U.S. Trustee Guidelines (to the extent applicable); (e) treat the 

Debtor Bank Accounts for all purposes as debtor in possession accounts; (f) deposit funds in and 

withdraw funds from the Debtor Bank Accounts in the ordinary course and by all means, including 

checks, wire transfers, ACH transfers, and other debits or electronic means; and (g) pay the Bank 

Fees, including any prepetition amounts, and any ordinary course Bank Fees incurred in 

connection with the Debtor Bank Accounts, and to otherwise perform their obligations under the 

documents governing the Debtor Bank Accounts.  Notwithstanding the foregoing, once the 

Debtors’ existing checks have been used, the Debtors shall, when reordering checks, require the 

designation “Debtors in Possession” and the corresponding bankruptcy case number on all checks.  

Further, within fourteen (14) days of the entry of this Fifth Interim Order, the Debtors will update 

any electronically produced checks to reflect their status as debtors-in-possession and to include 

the corresponding bankruptcy number. 

4. The Cash Management Banks are authorized to continue to maintain, service, and 

administer the Debtor Bank Accounts as accounts of the Debtors as debtors in possession, without 

interruption and in the ordinary course of business consistent with historical practices, and to 
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receive, process, honor, and pay, to the extent of available funds, any and all checks, drafts, wires, 

credit card payments, and ACH transfers issued and drawn on the Debtor Bank Accounts after the 

Petition Date by the holders or makers thereof, as the case may be, and all such banks and financial 

institutions are authorized to rely on the Debtors’ designation of any particular check or electronic 

payment request as approved by this Fifth Interim Order. 

5. The Cash Management Banks are authorized to debit the Debtors’ accounts in the 

ordinary course of business, consistent with historical practices, without the need for further order 

of this Court for:  (a) all checks drawn on the Debtors’ accounts which are cashed at such 

Cash Management Bank’s counters or exchanged for cashier’s checks by the payees thereof prior 

to the Petition Date; (b) all checks or other items deposited in one of Debtors’ accounts with such 

Cash Management Bank prior to the Petition Date which have been dishonored or returned unpaid 

for any reason, together with any fees and costs in connection therewith, to the same extent the 

Debtor was responsible for such items prior to the Petition Date; and (c) all undisputed prepetition 

amounts outstanding as of the date hereof, if any, owed to any Cash Management Bank as service 

charges for the maintenance of the Cash Management System. 

6. Any existing deposit agreements between or among the Debtors, the 

Cash Management Banks, and other parties shall continue to govern the postpetition cash 

management relationship between the Debtors and the Cash Management Banks, and all of the 

provisions of such agreements, including, without limitation, the termination and fee provisions, 

shall remain in full force and effect unless otherwise ordered by the Court, and the Debtors and 
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the Cash Management Banks may, without further order of this Court, agree to and implement 

changes to the Cash Management System and cash management procedures in the ordinary course 

of business, consistent with historical practices, including, without limitation, the opening and 

closing of bank accounts, but in all events subject to the terms and conditions of this Fifth Interim 

Order; provided that the Debtors shall not make any material changes to the Cash Management 

System without obtaining the prior written consent of the Ad Hoc First Lien Group and the Official 

Committee of Unsecured Creditors appointed in these chapter 11 cases (the “Committee”); 

provided, further, that the Debtors may seek authority from the Court to make any material changes 

to the Cash Management System absent consent of the Ad Hoc First Lien Group or the Committee. 

7. Notwithstanding anything to the contrary in paragraph 9 hereof, if any Debtor Bank 

Accounts existing as of the Petition Date are not in compliance with section 345(b) of the 

Bankruptcy Code or the U.S. Trustee Guidelines, the Debtors shall have until a date that is 

thirty (30) days from the entry of this Fifth Interim Order or such longer time as agreed with the 

U.S. Trustee, without prejudice to seeking additional extensions, to come into compliance with 

section 345(b) of the Bankruptcy Code and any of the U.S. Trustee’s requirements or guidelines; 

provided that nothing herein shall prevent the Debtors or the U.S. Trustee from seeking further 

relief from the Court to the extent that an agreement cannot be reached.  The U.S. Trustee’s and 

the Debtors’ rights to seek further relief from this Court on notice in the event that the 

aforementioned Cash Management Banks are unwilling to execute a Uniform Depository 

Agreement in a form prescribed by the U.S. Trustee are fully reserved.  The Debtors may obtain a 
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further extension of the thirty (30) day period referenced above by written stipulation with the U.S. 

Trustee and filing such stipulation on the Court’s docket without the need for further Court order. 

8. For the Cash Management Banks at which the Debtors hold Debtor Bank Accounts 

that are party to a Uniform Depository Agreement with the U.S. Trustee for the District of 

New Jersey, within fifteen (15) days of the date of entry of this Fifth Interim Order, the Debtors 

shall (a) contact such bank, (b) provide such bank with each of the Debtors’ employer 

identification numbers, and (c) identify each of their Debtor Bank Accounts held at such bank as 

being held by a debtor in possession in the Debtors’ bankruptcy cases. 

9. Pending entry of a final order, the Debtors shall be granted a limited waiver of the 

Debtors’ compliance with the deposit and investment guidelines set forth in section 345 of the 

Bankruptcy Code and the U.S. Trustee Guidelines on the basis that the Debtors have confirmed 

that:  (i) the Debtors control four Debtor Banks Accounts within Canada (the “Canadian 

Accounts”) which are insured by the Canadian Deposit Insurance Corporation (the “CDIC”); 

(ii) the Debtors opened a new UDA-compliant Debtor Bank Account at BoA maintained by Debtor 

Cyxtera Communications Canada, ULC (the “New Account”); (iii) the Canadian Court has entered 

an order in the Canadian Proceeding (each as defined in the Debtors’ Motion for Entry of Order 

(I) Authorizing Cyxtera Technologies, Inc. to Act as Foreign Representative, and (II) Granting 

Related Relief [Docket No. 14]) authorizing the movement of excess funds from the Canadian 

Accounts to the New Account; (iv) the total balance of the Canadian Accounts does not exceed 

$750,000 plus the outstanding amount of the Debtors’ Canadian restructuring costs in the 
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aggregate, which is the minimum amount deemed necessary to fund the Debtors’ operations in 

Canada; and (v) any balances maintained in the Canadian Accounts in excess of $750,000 in the 

aggregate will be swept on at least a weekly basis to the New Account; provided that (i) the 

balances in the Canadian Accounts shall at all times be sufficient to pay the Debtors’ restructuring 

costs in Canada and (ii) the Debtors, with the consent of the U.S. Trustee for the District of New 

Jersey, may increase or decrease the allowed total aggregate balance maintained in the Canadian 

Accounts due to their reasonable business needs, including but not limited to, funding the Debtors’ 

operations and restructuring costs in Canada.  Notwithstanding the foregoing, the U.S. Trustee for 

the District of New Jersey reserves its rights to seek further relief from this Court with respect to 

the Debtors’ compliance with section 345(b) of the Bankruptcy Code or the U.S. Trustee 

Guidelines. 

10. The Cash Management Banks are authorized to continue to maintain, service, and 

administer the Debtor Bank Accounts as accounts of the Debtors as debtors in possession, without 

interruption, consistent with historical practices and in the ordinary course, and to receive, process, 

honor, and pay, to the extent of available funds and consistent with the Final DIP Order and the 

Final Receivables Order (as defined herein), any and all checks, drafts, wires, credit card payments, 

and ACH transfers issued and drawn on the Debtor Bank Accounts after the Petition Date by the 

holders or makers thereof, as the case may be.  Those certain existing deposit agreements between 

the Debtors and the Cash Management Banks shall continue to govern the postpetition cash 

management relationship between the Debtors and the Cash Management Banks, and all of the 

Case 23-14853-JKS    Doc 544    Filed 09/21/23    Entered 09/21/23 15:02:41    Desc Main
Document      Page 9 of 19



(Page | 10) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Fifth Interim Order (I) Authorizing the Debtors to (A) Continue Using the 

Cash Management System, (B) Honor Certain Prepetition Obligations 
Related Thereto, (C) Maintain Existing Debtor Bank Accounts, Business 
Forms, and Books and Records, and (D) Continue Intercompany 
Transactions and (II) Granting Related Relief 

 

 

provisions of such agreements, including, without limitation, the termination and fee provisions, 

and any provisions relating to offset or charge-back rights with respect to return items, shall remain 

in full force and effect. 

11. Subject to the terms hereof, the Debtors are authorized, but not directed, in the 

ordinary course of business consistent with historical practices, to implement changes to the Cash 

Management System and procedures in the ordinary course of business, including, without 

limitation, opening any new bank accounts or closing any existing Debtor Bank Accounts and 

entering into any ancillary agreements, including deposit account control agreements, related to 

the foregoing, as they may deem necessary and appropriate; provided that the Debtors shall not 

make any material changes to the Cash Management System without obtaining the prior written 

consent of the Ad Hoc First Lien Group and the Committee; provided, further, that the Debtors 

may seek authority from the Court to make any material changes to the Cash Management System 

absent consent of the Ad Hoc First Lien Group or the Committee; provided further that the Debtors 

provide reasonable prior notice, but in no event less than five (5) days, to the U.S. Trustee for the 

District of New Jersey, counsel to the Committee, and counsel to the Ad Hoc First Lien Group of 

the opening or closing of such Debtor Bank Accounts or entry into a deposit control agreement.  

Any new bank account opened by the Debtors shall be established at an institution that is (a) a party 

to a Uniform Depository Agreement with the U.S. Trustee for the District of New Jersey or is 

willing to immediately execute a Uniform Depository Agreement, and (b) bound by the terms of 

this Fifth Interim Order.  The Debtors shall give notice to the U.S. Trustee for the District of New 
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Jersey within fifteen (15) days after opening any new bank account or closing any existing Debtor 

Bank Accounts.  The relief granted in this Fifth Interim Order is extended to any new bank account 

opened by the Debtors in the ordinary course of business after the date hereof, which account shall 

be deemed a “Debtor Bank Account,” and to the bank at which such account is opened, which 

bank shall be deemed a “Cash Management Bank.” 

12. All banks maintaining any of the Debtor Bank Accounts that are provided with 

notice of this Fifth Interim Order shall not honor or pay any bank payments drawn on the listed 

Debtor Bank Accounts or otherwise issued before the Petition Date for which the Debtors 

specifically issue timely stop payment orders in accordance with the documents governing such 

Debtor Bank Accounts. 

13. The Cash Management Banks are authorized, without further order of this Court, 

to deduct any applicable fees from the applicable Debtor Bank Accounts in the ordinary course of 

business consistent with historical practices, and the automatic stay is modified to the extent 

necessary to allow the Cash Management Banks to effectuate such setoffs. 

14. The Cash Management Banks are authorized, without further order of this Court, 

to charge back to the appropriate accounts of the Debtors any amounts resulting from returned 

checks or other returned items, including returned items that result from ACH transactions, wire 

transfers, or other electronic transfers of any kind, regardless of whether such returned items were 

deposited or transferred prepetition or postpetition and regardless of whether the returned items 

relate to prepetition or postpetition items or transfers; provided that, should such a charge back 
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occur, the Debtors must provide written notice to the Ad Hoc First Lien Group and the Committee 

(email is sufficient) within five (5) business days, providing reasonable information relating to the 

charge back, including but not limited to, the amount of the charge back, the reason for the original 

payment, and the identity of the party that was to receive the payment, and detailing any fees and 

expenses charged to the Debtors as a result of the charge back. 

15. Subject to the terms set forth herein, any bank, including the Cash Management 

Banks, may rely upon the representations of the Debtors with respect to whether any check, draft, 

wire, or other transfer drawn or issued by the Debtors prior to the Petition Date should be honored 

pursuant to any order of this Court, and no bank that honors a prepetition check or other item 

drawn on any account that is the subject of this Fifth Interim Order (a) at the direction of the 

Debtors, (b) in a good-faith belief that this Court has authorized such prepetition check or item to 

be honored, or (c) as a result of a mistake made despite implementation of reasonable customary 

handling procedures, shall be deemed to be nor shall be liable to the Debtors, their estates, or any 

other party on account of such prepetition check or other item being honored postpetition, or 

otherwise deemed to be in violation of this Fifth Interim Order. 

16. Any banks, including the Cash Management Banks, are further authorized to honor 

the Debtors’ directions with respect to the opening and closing of any Debtor Bank Account and 

accept and hold, or invest, the Debtors’ funds in accordance with the Debtors’ instructions; 

provided that the Cash Management Banks shall not have any liability to any party for relying on 

such representations to the extent such reliance otherwise complies with applicable law. 
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17. The Debtors are authorized, but not directed, to issue Credit Cards pursuant to the 

Credit Card Programs, subject to any terms and conditions thereof, and to pay any amount due and 

owing thereunder in the ordinary course of business on a postpetition basis, including, without 

limitation, making payments on account of charges that were made under the Credit Card Programs 

both prior to and after the Petition Date, subject to the limitations of this Fifth Interim Order and 

any other applicable interim and/or final orders of this Court. 

18. The Debtors are authorized, but not directed, to enter into, engage in, and satisfy 

any payments in connection with the Intercompany Transactions, including those related to 

transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral Account 

for cash collateralization and Intercompany Transactions with non-Debtor affiliates, and to take 

any actions related thereto, in each case on the same terms as (including with respect to amount), 

in the ordinary course and consistent with past practice.  The Debtors shall disclose to the Ad Hoc 

First Lien Group and the Committee (i) any intercompany equity contributions and/or loans by 

and among the Debtors and non-Debtor affiliates and (ii) any Intercompany Transaction involving 

cash payments to non-Debtor affiliates greater than $100,000; provided that the foregoing sentence 

does not apply to any Intercompany Transaction approved pursuant to the Final Receivables Order. 

19. The Debtors are authorized, but not directed, to continue engaging in Intercompany 

Transactions (including with respect to “netting” or setoffs) in connection with the 

Cash Management System in the ordinary course of business on a postpetition basis, including 

transfers to/from the Receivables Accounts and the Receivables Program Cash Collateral Account 
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for cash collateralization and Intercompany Transactions with non-Debtor affiliates, in a manner 

consistent with the Debtors’ past practice.  For the avoidance of doubt, the Debtors are also 

authorized to continue Intercompany Transactions arising from or related to the operation of their 

business, including Intercompany Transactions with non-Debtor affiliates to the extent ordinary 

course and consistent with past practice (including with respect to amount).  The Debtors shall 

disclose to the Ad Hoc First Lien Group and the Committee any Intercompany Transaction 

involving cash payments to non-Debtor affiliates greater than $100,000; provided that the 

foregoing sentence does not apply to any Intercompany Transaction approved pursuant to the 

Final Receivables Order. 

20. The Debtors shall maintain accurate and detailed Records of all Intercompany 

Transactions and the payment of Intercompany Claims, to the same extent maintained by the 

Debtors before the Petition Date, so that all transactions may be readily traced, ascertained, and 

recorded properly on applicable intercompany accounts (if any) and distinguished between 

prepetition and postpetition transactions for the purposes of determining administrative expense 

status.  In addition, the Debtors shall maintain a matrix capturing all Intercompany Transactions 

and payments of Intercompany Claims by and amongst the Debtors and non-Debtors on a 

postpetition basis that includes (1) the parties to the transaction; (2) the amount; (3) the reason for 

the payment; (4) the date of the transaction; and (5) whether the Intercompany Transaction is 

(a) a loan, including whether the loan is documented and the terms of such loan (and, if the loan is 

documented, a copy of the loan agreement) or (b) an equity contribution.  The Debtors shall 
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promptly provide access to such Books and Records and the matrix to the Ad Hoc First Lien Group 

and the Committee upon reasonable request. 

21. All postpetition payments from a Debtor to another Debtor or non-Debtor under 

any postpetition Intercompany Transactions authorized hereunder that result in an Intercompany 

Claim are hereby accorded administrative expense status under section 503(b) of the Bankruptcy 

Code; provided that any such administrative expense status claim shall be junior and subordinate 

to the Carve Out and approved superpriority administrative expense claims provided for in any 

order, including the Final DIP Order and the Final Receivables Order. 

22. Nothing contained in the Motion or this Fifth Interim Order shall be construed to 

(a) create or perfect, in favor of any person or entity, any interest in cash of a Debtor that did not 

exist as of the Petition Date or (b) alter or impair the validity, priority, enforceability, or perfection 

of any security interest or lien or setoff right, in favor of any person or entity, that existed as of the 

Petition Date.   

23. Notwithstanding the relief granted in this Fifth Interim Order and any actions taken 

pursuant to such relief, nothing in this Fifth Interim Order shall be deemed:  (a) an implication or 

admission as to the amount of, basis for, or validity of any particular claim against the Debtors 

under the Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of the Debtors’ 

or any other party in interest’s rights to dispute any particular claim on any grounds; (c) a promise 

or requirement to pay any particular claim; (d) an implication, admission or finding that any 

particular claim is an administrative expense claim, other priority claim or otherwise of a type 
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specified or defined in this Fifth Interim Order or the Motion or any order granting the relief 

requested by the Motion; (e) a request or authorization to assume, adopt, or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) an admission by the Debtors 

as to the validity, priority, enforceability, or perfection of any lien on, security interest in, or other 

encumbrance on property of the Debtors’ estates; (g) a waiver or limitation of the Debtors’, or any 

other party in interest’s, claims, causes of action, or other rights under the Bankruptcy Code or any 

other applicable law; (h) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy under section 365 of the Bankruptcy Code; (i) a concession by 

the Debtors that any liens (contractual, common law, statutory, or otherwise) that may be satisfied 

pursuant to the relief requested in the Motion are valid, and the rights of all parties in interest are 

expressly reserved to contest the extent, validity, or perfection or seek avoidance of all such liens; 

(j) a waiver of the obligation of any party in interest to file a proof of claim; or (k) otherwise 

affecting the Debtors’ rights under section 365 of the Bankruptcy Code to assume or reject any 

executory contract or unexpired lease.  Any payment made pursuant to this Fifth Interim Order is 

not intended and should not be construed as an admission as to the validity of any particular claim 

or a waiver of the Debtors’ rights to subsequently dispute such claim. 

24. The Debtors are authorized, but not directed, to issue postpetition checks, or to 

effect postpetition fund transfer requests, in replacement of any checks or fund transfer requests 

that are dishonored as a consequence of these chapter 11 cases with respect to prepetition amounts 
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owed in connection with the relief granted herein and to the extent authorized by this Fifth Interim 

Order. 

25. Notwithstanding anything to the contrary contained in the Motion or this 

Fifth Interim Order, any payment to be made, obligation incurred, or relief or authorization granted 

hereunder shall not be inconsistent with, and shall be subject to and in compliance with, the 

requirements imposed on the Debtors under the terms of (a) the Final Order (I) Authorizing the 

Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, 

(III) Granting Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting 

Adequate Protection, (V) Modifying the Automatic Stay, and (VI) Granting Related Relief 

[Docket No. 297] (the “Final DIP Order”), including compliance with any budget or cash flow 

forecast in connection therewith and any other terms and conditions thereof and (b) the Final Order 

(I) Authorizing Certain Debtors to Continue Selling, Contributing, and Servicing Receivables and 

Related Rights Pursuant to the Receivables Program, (II) Modifying the Automatic Stay, and 

(III) Granting Related Relief [Docket No. 295] (the “Final Receivables Order”).  Nothing herein 

is intended to modify, alter, or waive, in any way, any terms, provisions, requirements, or 

restrictions of the Final DIP Order or the Final Receivables Order. 

26. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 
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designation of any particular check or electronic payment request as approved by this Fifth Interim 

Order. 

27. Nothing in this Fifth Interim Order authorizes the Debtors to accelerate any 

payments not otherwise due. 

28. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the contents 

of the Motion or otherwise deemed waived. 

29. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Fifth Interim Order in accordance with the Motion. 

30. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this 

Fifth Interim Order shall be effective and enforceable immediately upon entry hereof. 

31. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

32. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

33. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Fifth Interim Order.
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Exhibit 1 
 

Cash Management System Schematic 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

 
______________________________ 
     : Chapter 11 
In re:     :  
     : Case No. 23-14853(JKS) 
Cyxtera Technologies, Inc., et al., :  
     : Hearing Date: September 26, 2023 at 10:00 a.m. 
Debtors.1    :  
______________________________: The Honorable John K. Sherwood 
 

UNITED STATES TRUSTEE’S OBJECTION TO DEBTORS’ MOTION FOR ENTRY 
OF AN ORDER APPROVING (I) THE ADEQUACY OF THE AMENDED 

DISCLOSURE STATEMENT, (II) THE SOLICITATION PROCEDURES, (III) THE 
FORMS OF BALLOTS AND NOTICES IN CONNECTION THEREWITH,  

AND (IV) CERTAIN DATES WITH RESPECT THERETO 

 

Andrew R. Vara, the United States Trustee for Regions Three and Nine (“U.S. Trustee”), 

through his undersigned counsel, files this objection (“Objection”) to the Debtors’ Motion for 

Entry of an Order Approving (I) the Adequacy of the Amended Disclosure Statement, (II) the 

Solicitation Procedures, (III) the Forms of Ballots and Notices in Connection Therewith, and 

 
1 A complete list of each of the Debtors in these Chapter 11 Cases may be obtained on the website of the 
Debtors’ Claims and Noticing Agent at https://www.kccllc.net/cyxtera. 
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(IV) Certain Dates with Respect Thereto (“Motion”) (Dkt. 408), and respectfully states as 

follows: 

JURISDICTION 

1. Under (i) 28 U.S.C. § 1334, (ii) applicable order(s) of the United States District 

Court for the District of New Jersey issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C. § 

157(b)(2), this Court has jurisdiction to hear and determine the Debtors’ request for approval of 

the relief requested in the Motion and the matters raised in this Objection. 

2. The U.S. Trustee is charged with overseeing the administration of Chapter 11 

cases filed in this judicial district, pursuant to 28 U.S.C. § 586.  This duty is part of the U.S. 

Trustee’s overarching responsibility to enforce the bankruptcy laws as written by Congress and 

interpreted by the courts to guard against abuse and over-reaching to assure fairness in the 

process and adherence to the provisions of the Bankruptcy Code.  See In re United Artists 

Theatre Co., 315 F.3d 217, 225 (3d Cir. 2003) (“U.S. Trustees are officers of the Department of 

Justice who protect the public interest by aiding bankruptcy judges in monitoring certain aspects 

of bankruptcy proceedings.”); United States Trustee v. Columbia Gas Sys., Inc. (In re Columbia 

Gas Sys., Inc.), 33 F.3d 294, 298 (3d Cir. 1994) (“It is precisely because the statute gives the 

U.S. Trustee duties to protect the public interest . . . that the Trustee has standing to attempt to 

prevent circumvention of that responsibility.”); Morgenstern v. Revco D.S., Inc. (In re Revco 

D.S., Inc.), 898 F.2d 498, 499 (6th Cir. 1990) (“As Congress has stated, the U.S. trustees are 

responsible for protecting the public interest and ensuring that the bankruptcy cases are 

conducted according to [the] law”). 

3. Pursuant to 28 U.S.C. § 586(a)(3)(B), the U.S. Trustee has the duty to monitor 

plans and disclosure statements filed in Chapter 11 cases and to comment on such plans and 

disclosure statements. 
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4. Under section 307 of title 11 of the United States Code (the “Bankruptcy Code” 

or “Code”), the U.S. Trustee has standing to be heard on the Debtors’ request for approval of the 

relief in the Motion. 

BACKGROUND 

5. On June 4, 2023 (“Petition Date”), Cyxtera Technologies, Inc., et al., (“Debtors”) 

(“Cyxtera”) filed voluntary petitions for relief under chapter 11 of title 11 of the United States 

Code, 11 U.S.C. §§ 101 et seq.  Dkt. 1 

6. On June 6, 2023, this Court entered an Order directing that these cases be jointly 

administered.  Dkt. 71. 

7. The Debtors continue to operate their business(es) as debtors in possession 

pursuant to 11 U.S.C. §§ 1107 and 1108. 

8. No trustee or examiner has been appointed in these Chapter 11 cases. 

9. On June 28, 2023, the Office of the United States Trustee filed a Notice of 

Appointment of Official Committee of Unsecured Creditors (the “Committee”).  Dkt. 133. 

10. On August 15, 2023, the Debtors filed the Motion, seeking, among other things, 

approval of the disclosures contained in the Disclosure Statement Relating to the Joint Plan of 

Reorganization of Cyxtera Technologies, Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of 

the Bankruptcy Code (the “Disclosure Statement”).  Dkt. 407. 

11. Debtors previously filed their Joint Plan of Reorganization of Cyxtera 

Technologies, Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code (the 

“Plan”) (Dkt. 372) on August 7, 2023. 
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12. On September 13, 2023, Debtors filed their Amended Joint Plan of 

Reorganization of Cyxtera Technologies, Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of 

the Bankruptcy Code (the “Amended Plan”) (Dkt. 501). 

13. On September 13, 2023, Debtors also filed their Disclosure Statement Relating to 

the Amended Joint Plan of Reorganization of Cyxtera Technologies, Inc. and Its Debtor 

Affiliates Pursuant to Chapter 11 of the Bankruptcy Code (the “Amended Disclosure Statement”) 

(Dkt. 502). 

14. In the Amended Disclosure Statement, the Debtors discuss a “toggle” feature of 

the Amended Plan whereby “the Debtors will pursue the Recapitalization Transaction unless a 

more value-maximizing Sale Transaction materializes with a third party prior to the 

Confirmation Hearing,” (the “Sale Toggle”).2  Amended Disclosure Statement at 2, Article II.  

“[T]he Plan provides flexibility for the Debtors to ‘toggle’ to a Sale Transaction should one 

develop that is more value-maximizing than the Recapitalization Transaction.”  Id.  “Sale 

Transaction” is defined as “either an Equity Investment Transaction or an Asset Sale.”  Amended 

Plan at 12, ¶ 149.  With this, the Amended Plan contains three possible proposals to be presented 

at confirmation, those being (i) the Recapitalization Transaction, (ii) a sale of the New Common 

Stock of Reorganized Cyxtera (the Equity Investment Transaction), or (iii) a sale of the Debtors’ 

assets (the Asset Sale). 

15. The Amended Plan defines “Post-Effective Date Debtors” as “the Debtors after 

the Effective Date or the Plan Administrator, as applicable.”  Amended Plan at 9, ¶ 112. 

16. The Summary of Expected Recoveries table includes a column for “Estimated % 

Recovery.”  Amended Disclosure Statement at 6-7.  Class 1 “Other Secured Claims” receive 

 
2 Unless otherwise defined herein, capitalized terms in this Objection shall have the meaning ascribed to 
them in the relevant pleading or document including the Motion. 
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100%, Class 2 “Other Priority Claims” receive 100%, but Class 3 First Lien Claims are listed as 

“Unspecified,” and Class 4 General Unsecured Claims are listed as “To Be Determined.”  Id.  

Regarding a possible Equity Investment Transaction, no estimated recovery for creditors is 

detailed, and no form of Purchase Agreement is provided.  Regarding a possible Asset Sale, no 

estimated recovery for creditors is detailed, and no form of Purchase Agreement is provided.  

17. The Amended Plan defines “Plan Supplement” as a compilation of documents and 

exhibits which include, “(g) in the event of an asset sale, the identity of the Plan Administrator 

and the terms of compensation of the Plan Administrator, (h) in the event of a Sale Transaction, 

the Purchase Agreement.”  Amended Plan at 9, ¶ 111.  The definition provides that the Plan 

Supplement will be filed “no later than seven (7) days before the Confirmation Hearing or such 

later date as may be approved by the Bankruptcy Court on notice to parties in interest.”  Id. 

ARGUMENT 

I.   The Plan and Disclosure Statement Do Not Convey Sufficient Information to Allow a 
Hypothetical Reasonable Investor of the Relevant Class to Make an Informed 
Judgment about the Plan. 

 
18. Section 1125 of the Bankruptcy Code provides that a disclosure statement must 

contain “adequate information” describing a confirmable plan.  11 U.S.C. § 1125; see also In re 

Quigley Co., 377 B.R. 110, 115 (Bankr. S.D.N.Y. 2007).   The Bankruptcy Code defines 

“adequate information” as: 

Information of a kind, and in sufficient detail, as far as is reasonably practicable in 
light of the nature and history of the debtor and the condition of the debtor’s 
books and records, including a discussion of the potential material Federal tax 
consequences of the plan to the debtor, any successor to the debtor, and a 
hypothetical investor typical of the holders of claims or interests in the case, that 
would enable such a hypothetical reasonable investor of the relevant class to make 
an informed judgment about the plan . . . . 
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11 U.S.C. § 1125(a)(1) (emphasis added); see also Momentum Mfg. Corp. v. Employee Creditors 

Comm. (In re Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994); Kunica v. St. Jean 

Fin., Inc., 233 B.R. 46, 54 (S.D.N.Y. 1999). 

19. The disclosure statement requirement of section 1125 of the Bankruptcy Code is 

“crucial to the effective functioning of the federal bankruptcy system [;] . . . the importance of 

full and honest disclosure cannot be overstated.”  Ryan Operations G.P. v. Santiam-Midwest 

Lumber Co., 81 F.3d 355, 362 (3d Cir. 1996) (citing Oneida Motor Freight, Inc. v. United Jersey 

Bank (In re Oneida Motor Freight, Inc.), 848 F.2d 414 (3d Cir. 1988)). 

20. The “adequate information” requirement is designed to help creditors in their 

negotiations with debtors over the plan.  See Century Glove, Inc. v. First Am. Bank, 860 F.2d 94 

(3d Cir. 1988).  Section 1129(a)(2) conditions confirmation upon compliance with applicable 

Code provisions.  The disclosure requirement of section 1125 is one of those provisions.  See 11 

U.S.C. 1129(a)(2); In re PWS Holding Corp., 228 F.3d 224, 248 (3d Cir. 2000). 

21. To be approved, a disclosure statement must include sufficient information to 

apprise creditors of the risks and financial consequences of the proposed plan.  See In re McLean 

Indus., 87 B.R. 830, 834 (Bankr. S.D.N.Y. 1987) (“substantial financial information with respect 

to the ramifications of any proposed plan will have to be provided to, and digested by, the 

creditors and other parties in interest in order to arrive at an informed decision concerning the 

acceptance or rejection of a proposed plan”); In re Duratech Indus., 241 B.R. 291, 298 (Bankr. 

E.D.N.Y.), aff’d, 241 B.R. 283 (E.D.N.Y. 1999) (the purpose of the disclosure statement is to 

give creditors enough information so that they can make an informed choice of whether to 

approve or reject the debtor’s plan). 
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22. Section 1125 of the Bankruptcy Code is geared towards more disclosure rather 

than less.  See In re Crowthers McCall Pattern, Inc., 120 B.R. 279, 300 (Bankr. S.D.N.Y. 1990).  

The “adequate information” requirement merely establishes a floor, and not a ceiling for 

disclosure to voting creditors.  In re Adelphia Commc’ns Corp., 352 B.R. 592, 596 (Bankr. 

S.D.N.Y. 2006) (citing Century Glove, Inc. v. First Am. Bank of New York, 860 F.2d 94, at 100 

(3d Cir. 1988). 

23. “Adequate information” under section 1125 is “determined by the facts and 

circumstances of each case.”  See Oneida, 848 F.2d at 417 (citing H.R. Rep. No. 595, 97th 

Cong., 2d Sess. 266 (1977)). 

24. A disclosure statement must inform the average creditor what it is going to get 

and when, and what contingencies there are that might intervene. In re Ferretti, 128 B.R. 16, 19 

(Bankr. D.N.H. 1991).  Although the adequacy of the disclosure is determined on a case-by-case 

basis, the disclosure must “contain simple and clear language delineating the consequences of the 

proposed plan on [creditors’] claims and the possible [Bankruptcy] Code alternatives so that they 

can intelligently accept or reject the Plan.”  In re Copy Crafters Quickprint, Inc., 92 B.R. 973, 

981 (Bankr. N.D.N.Y. 1988). 

25. Here, the Amended Disclosure Statement and Amended Plan simply lack enough 

information such that holders of claims and interests cannot reasonably determine whether any 

proposed distribution or recovery on their claims is proper.  Clear and concise information is 

necessary for creditors and interest holders in voting classes to properly evaluate whether to vote 

to accept or reject the Amended Plan, and for creditors in non-voting classes and other parties in 

interest to determine whether to object to confirmation of the Amended Plan. 
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26. The Debtors are asking creditors to accept a Plan that simultaneously approaches 

three possible paths toward confirmation, without knowing what path the case will take.  One 

path, the default fork, is the Recapitalization Transaction.  No percentage or range of percentages 

is given for the recovery for General Unsecured Claims, only a “To Be Determined” placeholder.  

The other path is itself forked.  It is the Sale Toggle, which could result in either an Equity 

Investment Transaction or an Asset Sale.  The Debtors have failed to provide an estimated range 

of recoveries for the General Unsecured Claims for any scenario, and no form of Purchase 

Agreement is provided for either possible Sale Transaction.   

27. No disclosure is made as to who the counter parties will be in either Sale 

Transaction.  The Amended Disclosure Statement fails to inform voting creditors and contract 

parties who will acquire the Debtors in either Sale Transaction, or what the terms will be.  The 

Amended Disclosure Statement merely warns that General Unsecured Creditors may not receive 

any recovery, as the Debtors, Committee, and Consenting Term Lenders continue to negotiate 

the terms of the GUC Recovery Pool, and there is a possibility that these parties may not be able 

to reach an agreement on the contents of a GUC Recovery Pool.  Amended Disclosure Statement 

at 57, Article IX.B.9.  Creditors should know whether any recovery on their claims is being 

proposed in connection with being asked to vote on the Amended Plan. 

28. The Amended Disclosure Statement suggests a reorganization of the Debtors by 

way of a Recapitalization Transaction or an Equity Investment Transaction.  However, an Asset 

Sale would be a liquidation.  A reorganization versus a liquidation represents two very distinct 

paths for creditors and parties in interest to consider.  For example, liquidation of the Debtors 

through an asset sale would have a significant impact on confirmation pursuant to 

section 1141(d)(3).  These two vastly different approaches would also have numerous different 
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consequences on the Plan, including but not limited to vesting of remaining assets, releases, 

injunctions, and conditions to the effective date.  Without knowing what path confirmation is 

going to take, creditors and parties in interest cannot assess their vote on or other response to the 

Amended Plan. 

29. Moreover, as presented by the Motion, notice of what path confirmation is going 

to take does not occur until after the voting and objection deadlines.  The Voting Deadline and 

Confirmation Objection Deadline are October 24, 2023.  As outlined above, in the event of a 

Sale Transaction, the Plan Supplement will contain the Purchase Agreement in question, and if 

an Asset Sale occurs, disclose terms relating to the Plan Administrator.  The Plan Supplement is 

to be filed seven (7) days before the Confirmation Hearing.  With a Confirmation Hearing of 

November 2, the Plan Supplement is due to be filed on October 26, which is two days after the 

Voting and Confirmation Objection Deadlines.   

30. Ultimately, the General Unsecured Creditors are being asked to vote blind 

collectively on all three paths to confirmation, rather than allowing the sale process to play out 

prior to moving ahead with confirmation.  The Amended Disclosure Statement states that 

“negotiations with certain bidders remain ongoing as of the filing of this [Amended] Disclosure 

Statement.”  Amended Disclosure Statement, 2, Article II.   It is further stated that “[b]ecause the 

Debtors do not want to prejudice the sale process by disclosing the estimated recoveries for First 

Lien Claims or General Unsecured Claims, such recoveries are not estimated [in the Amended 

Disclosure Statement].”  Id., at 6, footnote 5. 

31. For these reasons, the Amended Disclosure Statement should be denied for lack 

of adequacy at this time. 
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II.  Approval of Solicitation Procedures Must Be Limited at this Time. 

32. The Motion, and its accompanying Proposed Order, seek approval of certain 

Solicitation Procedures.  Additionally, the Debtors seek approval of various documents, 

including the Ballots, Non-Voting Status Notice, and Opt-Out Forms.  The proposed Order states 

that the Non-Voting Status Notice and Opt-Out Form are “hereby approved,” and that the Ballots 

“are hereby approved.”  See Proposed Order ¶¶ 7, 12, 19. 

33. The Plan documents taken together propose approval at the Confirmation Hearing 

of certain releases contained in the Plan, and the Debtors propose to establish a party’s consent to 

such releases through an opt-out process.  This approach toward accomplishing approval of such 

releases is objectionable.  See In re Emerge Entergy Services LP, 2019 WL 7634308, Case No. 

19-11563 (Bankr. D. Del. Dec. 5, 2019). 

34. Accordingly, the U.S. Trustee respectfully seeks clarification, at this juncture, that 

approval of any and all of the terms of the Debtors’ proposed Amended Plan (including but not 

limited to any and all settlement, release, injunction, exculpation, and related provisions) is 

expressly reserved for Confirmation.  In addition, approval of the Solicitation Procedures, as well 

as approval at this juncture of any document(s) attendant to the Solicitation Procedures (such as 

the documents included in the Solicitation Package, the Non-Voting Status Notice, and the Opt-

Out Form) must be limited to approval for solicitation purposes only. 

RESERVATION OF RIGHTS 

35. The U.S. Trustee reserves any and all rights, remedies and obligations to, among 

other things, complement, supplement, augment, alter or modify this objection, assert any further 

objection, file an appropriate motion, or conduct any and all discovery as may be deemed 

necessary or as may be required and to assert such other grounds as may become apparent upon 
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further factual discovery. The U.S. Trustee also reserves all such rights with respect to any and 

all plan confirmation issues. 

WHEREFORE, the U.S. Trustee respectfully requests that the Court deny the Motion and 

relief sought and grant such other relief as the Court deems appropriate and just. 

Respectfully submitted, 

ANDREW R. VARA 
UNITED STATES TRUSTEE 
REGIONS 3 and 9 
 
/s/ David Gerardi 
David Gerardi 
Trial Attorney 
 
Peter J. D’Auria 
Trial Attorney 
 
Dated: September 14, 2023 
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This is Exhibit “E” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of 
County of S\r$t)U/-_______________________________
Signed and sworn to (or affirmed) before me on October 5, 2023 by

_______________(Name(s) of indivioual(s) making statement)
EMILY ANN GRIFFIN

Notary Publicn . A , Commonwealth of Massachusetts
Y Ll V tA - _ _ _ _ _ _ _ _ _ My Commission Expires March 23,2029

Signatureof notarial-bfficer
Stamp

Name of Notdry Public
A Notary Public in and for the Commonwealth of Massachusetts 
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DATED: September 26, 2023

Order Filed on September 26, 2023 
 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts
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State of SAnJU-OS» (M4S---------- ---------------------
County of ------------------------------ --------
Signed and sworn to (or affirmed) before me on October 5,2023 by

(Name(s) of individuäl(s) making statement)

Signature of notariarofficer
Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029
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Name" of Notary-Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires fJ\ßkCtX/\ i
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Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
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edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
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Michael D. Sirota, Esq. 
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In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 

Case No. 23-23-14853 (JKS) 

(Jointly Administered) 

  

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

proposed claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera 
Technologies, Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases 
is:  2333 Ponce de Leon Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Order Filed on September 21, 2023 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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2 
 

ORDER (I) PURSUANT TO SECTION 365(D)(4) OF 
THE BANKRUPTCY CODE EXTENDING DEBTORS’ 

TIME TO ASSUME OR REJECT UNEXPIRED LEASES OF  
NON-RESIDENTIAL REAL PROPERTY AND (II) GRANTING RELATED RELIEF 

 
The relief set forth on the following pages, numbered three (3) through five (5) is 

ORDERED. 

DATED: September 21, 2023
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS)    
Caption of Order: Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential 
Real Property and (II) Granting Related Relief 

3 
 

Upon the Debtors’ Motion Seeking Entry of an Order (I) Pursuant to Section 365(d)(4) of 

the Bankruptcy Code Extending Debtors’ Time to Assume or Reject Unexpired Leases of 

Non-Residential Real Property and (II) Granting Related Relief (the “Motion”)2 of the 

above-captioned debtors and debtors in possession (collectively, the “Debtors”) for entry of an 

order (this “Order”) (a) authorizing the Debtors to extend the time within which the Debtors must 

assume or reject the Unexpired Leases, and (b) granting related relief., all as more fully set forth 

in the Motion; and upon the First Day Declaration; and the Court having jurisdiction to consider 

the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing 

Order of Reference to the Bankruptcy Court Under Title 11 of the United States District Court for 

the District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

relief requested in the Motion is in the best interests of the Debtors’ estates, their creditors, and 

other parties in interest; and this Court having found that the Debtors’ notice of the Motion was 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed the Motion and having heard the statements in support of the relief requested therein at 

a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion establish just cause for the relief granted herein; and upon all 

of the proceedings had before the Court and after due deliberation and sufficient cause appearing 

therefor IT IS HEREBY ORDERED THAT: 

 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 

Case 23-14853-JKS    Doc 542    Filed 09/21/23    Entered 09/21/23 14:04:01    Desc Main
Document      Page 3 of 5



(Page | 4) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS)      
Caption of Order: Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 
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4 
 

1. The Motion is GRANTED as set forth herein.   

2. The time within which the Debtors must assume or reject Unexpired Leases is 

extended through and including January 2, 2024 (unless an earlier date is agreed to by and between 

the Debtors and any party to an Unexpired Lease); provided, that if the Debtors file a motion to 

assume or reject an Unexpired Lease prior to such date, the time period within which the Debtors 

must assume or reject such Unexpired Lease pursuant to section 365(d)(4)(B)(i) of the Bankruptcy 

Code shall be deemed extended through and including the date that the Court enters an order 

granting or denying such motion.   

3. Nothing herein shall prejudice the Debtors’ rights to seek further extensions of the 

time to assume or reject the Unexpired Leases in accordance with the requirements of 

section 365(d)(4)(B)(ii) of the Bankruptcy Code. 

4. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted herein.  

5. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this Order shall 

be effective and enforceable immediately upon entry hereof. 

6. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry.  

7. Nothing in the Motion or this Order shall be deemed an approval of the assumption 

or rejection of any lease, and the relief granted herein shall not affect the ability of the Debtors to 

assume, assume and assign, or reject any Unexpired Leases. 
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5 
 

8. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

9. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion, and the requirements of Bankruptcy Rules and the Local Rules are satisfied by 

such notice. 

10. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

11. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 
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This is Exhibit “G” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

(Name(s) of individual(s) making statement)

For a verification on oath or affirmation:
State of
County of 
Signed and sworn to (or affirmed) before me on October 5, 2023 by

Signature ornotarial officer
Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

Name of Notary Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires ‘24> f
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KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and  
Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

 
In re: 

CYXTERA TECHNOLOGIES, INC., et al., 

 Debtors.1 

  
Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
CERTIFICATE OF NO OBJECTION WITH  

RESPECT TO THE DEBTORS’ MOTION SEEKING ENTRY OF AN  
ORDER (I) PURSUANT TO SECTION 365(D)(4) OF THE BANKRUPTCY CODE 

EXTENDING DEBTORS’ TIME TO ASSUME OR REJECT UNEXPIRED LEASES OF 
NON-RESIDENTIAL REAL PROPERTY AND (II) GRANTING RELATED RELIEF  

 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134.  
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PLEASE TAKE NOTICE that in connection with the Debtors’ Motion Seeking Entry of 

an Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending Debtors’ Time to 

Assume or Reject Unexpired Leases of Non-Residential Real Property and (II) Granting Related 

Relief  [Docket No. 470] (the “Motion”), the above-captioned debtors and debtors in possession 

hereby file this certificate of no objection (the “Certificate of No Objection”) with respect to a 

revised proposed form of the Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code 

Extending Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential Real Property 

and (II) Granting Related Relief (the “Revised Proposed Order”). 

PLEASE TAKE FURTHER NOTICE that a clean version of the Revised Proposed 

Order is attached hereto as Exhibit A and a blackline against the original filed version is attached 

hereto as Exhibit B. 

PLEASE TAKE FURTHER NOTICE that the objection deadline has passed, and the 

Debtors have resolved all formal and informal objections in connection with the relief requested 

in the Revised Proposed Order and respectfully request that the Court enter the Revised Proposed 

Order without a hearing. 

[Remainder of Page Intentionally Left Blank]  
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Dated: September 15, 2023   
  /s/ Michael D. Sirota 
  COLE SCHOTZ P.C. 
  Michael D. Sirota, Esq.  
  Warren A. Usatine, Esq.  
  Felice R. Yudkin, Esq. 
  Court Plaza North, 25 Main Street 
  Hackensack, New Jersey 07601 
  Telephone:  (201) 489-3000 
  Email: msirota@coleschotz.com 
        wusatine@coleschotz.com 
        fyudkin@coleschotz.com 
   
  KIRKLAND & ELLIS LLP 
  KIRKLAND & ELLIS INTERNATIONAL LLP 
  Edward O. Sassower, P.C. (admitted pro hac vice) 
  Christopher Marcus, P.C. (admitted pro hac vice) 
  Derek I. Hunter (admitted pro hac vice) 
  601 Lexington Avenue 
  New York, New York 10022 
  Telephone:  (212) 446-4800 
  Facsimile:   (212) 446-4900 
  edward.sassower@kirkland.com 
  christopher.marcus@kirkland.com 
  derek.hunter@kirkland.com 
   
  Co-Counsel for Debtors and  
  Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 

COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 

Co-Counsel for Debtors and Debtors in Possession 

  

 
In re: 

CYXTERA TECHNOLOGIES, INC., et al., 

 Debtors.1 

  
Chapter 11 
 
Case No. 23-23-14853 (JKS) 
 
(Jointly Administered) 
 

 
  

 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134.  
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ORDER (I) PURSUANT TO SECTION 365(D)(4) OF 
THE BANKRUPTCY CODE EXTENDING DEBTORS’ 

TIME TO ASSUME OR REJECT UNEXPIRED LEASES OF 
NON-RESIDENTIAL REAL PROPERTY AND (II) GRANTING RELATED RELIEF 

The relief set forth on the following pages, numbered three (3) through five (5) is 

ORDERED. 
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(Page | 3)  
Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential 
Real Property and (II) Granting Related Relief  

Upon the Debtors’ Motion Seeking Entry of an Order (I) Pursuant to Section 365(d)(4) of 

the Bankruptcy Code Extending Debtors’ Time to Assume or Reject Unexpired Leases of Non-

Residential Real Property and (II) Granting Related Relief (the “Motion”)2 of the above-captioned 

debtors and debtors in possession (collectively, the “Debtors”) for entry of an order (this “Order”) 

(a) authorizing the Debtors to extend the time within which the Debtors must assume or reject the 

Unexpired Leases, and (b) granting related relief., all as more fully set forth in the Motion; and 

upon the First Day Declaration; and the Court having jurisdiction to consider the Motion and the 

relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 

District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 (Simandle, 

C.J.); and this Court having found that venue of this proceeding and the Motion in this district is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief 

requested in the Motion is in the best interests of the Debtors’ estates, their creditors, and other 

parties in interest; and this Court having found that the Debtors’ notice of the Motion was 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed the Motion and having heard the statements in support of the relief requested therein at 

a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion establish just cause for the relief granted herein; and upon all 

of the proceedings had before the Court and after due deliberation and sufficient cause appearing 

therefor IT IS HEREBY ORDERED THAT: 

 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.  
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Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential Real 
Property and (II) Granting Related Relief  

 

1. The Motion is GRANTED as set forth herein. 

2. The time within which the Debtors must assume or reject Unexpired Leases is 

extended through and including January 2, 2024 (unless an earlier date is agreed to by and between 

the Debtors and any party to an Unexpired Lease); provided, that if the Debtors file a motion to 

assume or reject an Unexpired Lease prior to such date, the time period within which the Debtors 

must assume or reject such Unexpired Lease pursuant to section 365(d)(4)(B)(i) of the Bankruptcy 

Code shall be deemed extended through and including the date that the Court enters an order 

granting or denying such motion. 

3. Nothing herein shall prejudice the Debtors’ rights to seek further extensions of the 

time to assume or reject the Unexpired Leases in accordance with the requirements of section 

365(d)(4)(B)(ii) of the Bankruptcy Code. 

4. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted herein. 

5. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this Order shall 

be effective and enforceable immediately upon entry hereof. 

6. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

7. Nothing in the Motion or this Order shall be deemed an approval of the assumption 

or rejection of any lease, and the relief granted herein shall not affect the ability of the Debtors to 

assume, assume and assign, or reject any Unexpired Leases. 
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Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential Real 
Property and (II) Granting Related Relief  

8. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

9. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion, and the requirements of Bankruptcy Rules and the Local Rules are satisfied by 

such notice. 

10. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived.  

11. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order.  
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
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edward.sassower@kirkland.com  
christopher.marcus@kirkland.com  
derek.hunter@kirkland.com  

COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
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Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
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wusatine@coleschotz.com  
fyudkin@coleschotz.com  

Co-Counsel for Debtors and Debtors in Possession 

  

 
In re: 

CYXTERA TECHNOLOGIES, INC., et al., 

 Debtors.1 

  
Chapter 11 
 
Case No. 23-23-14853 (JKS) 
 
(Jointly Administered) 
 

 
  

 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134.  
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ORDER (I) PURSUANT TO SECTION 365(D)(4) OF 
THE BANKRUPTCY CODE EXTENDING DEBTORS’ 

TIME TO ASSUME OR REJECT UNEXPIRED LEASES OF 
NON-RESIDENTIAL REAL PROPERTY AND (II) GRANTING RELATED RELIEF 

The relief set forth on the following pages, numbered three (3) through five (5) is 
ORDERED. 
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(Page | 3)  
Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential 
Real Property and (II) Granting Related Relief  

Upon the Debtors ‘ Motion Seeking Entry of an Order (I) Pursuant to Section 365(d)(4) of 

the Bankruptcy Code Extending Debtors’ Time to Assume or Reject Unexpired Leases of Non-

Residential Real Property and (II) Granting Related Relief (the “Motion”)2 of the above-captioned 

debtors and debtors in possession (collectively, the “Debtors”) for entry of an order (this “Order”) 

(a) authorizing the Debtors to extend the time within which the Debtors must assume or reject the 

Unexpired Leases, and (b) granting related relief., all as more fully set forth in the Motion; and 

upon the First Day Declaration; and the Court having jurisdiction to consider the Motion and the 

relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 

District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 (Simandle, 

C.J.); and this Court having found that venue of this proceeding and the Motion in this district is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief 

requested in the Motion is in the best interests of the Debtors’ estates, their creditors, and other 

parties in interest; and this Court having found that the Debtors’ notice of the Motion was 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed the Motion and having heard the statements in support of the relief requested therein at 

a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion establish just cause for the relief granted herein; and upon all 

of the proceedings had before the Court and after due deliberation and sufficient cause appearing 

therefor IT IS HEREBY ORDERED THAT: 

 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.  
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Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential 
Real Property and (II) Granting Related Relief  

1. The Motion is GRANTED as set forth herein. 

2. The time within which the Debtors must assume or reject Unexpired Leases is 

extended through and including January 2, 2024 (unless an earlier date is agreed to by and 

between the Debtors and any party to an Unexpired Lease); provided, that if the Debtors file a 

motion to assume or reject an Unexpired Lease prior to such date, the time period within which 

the Debtors must assume or reject such Unexpired Lease pursuant to section 365(d)(4)(B)(i) of 

the Bankruptcy Code shall be deemed extended through and including the date that the Court 

enters an order granting or denying such motion. 

3. Nothing herein shall prejudice the Debtors’ rights to seek further extensions of 

the time to assume or reject the Unexpired Leases in accordance with the requirements of section 

365(d)(4)(B)(ii) of the Bankruptcy Code. 

4. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted herein. 

5. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this Order 

shall be effective and enforceable immediately upon entry hereof. 

6. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

7. Nothing in the Motion or this Order shall be deemed an approval of the 

assumption or rejection of any lease, and the relief granted herein shall not affect the ability of 

the Debtors to assume, assume and assign, or reject any Unexpired Leases. 
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Debtors:  CYXTERA TECHNOLOGIES, INC., et al.  
Case No.  23-14853 (JKS)  
Caption of Order:  Order (I) Pursuant to Section 365(d)(4) of the Bankruptcy Code Extending 

Debtors’ Time to Assume or Reject Unexpired Leases of Non-Residential 
Real Property and (II) Granting Related Relief  

8. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

9. Notice of the Motion as provided therein shall be deemed good and sufficient 

notice of such Motion, and the requirements of Bankruptcy Rules and the Local Rules are 

satisfied by such notice. 

10. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

11. This Court retains exclusive jurisdiction with respect to all matters arising from 

or related to the implementation, interpretation, and enforcement of this Order. 
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This is Exhibit “H” referred to in the Affidavit of
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A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of bA Mbfl pAa OSt J^>_______________________
County of ACCX-- ~
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(s) of individual(s) making statement)

C/1 A.
Signature of notarial^officer 
Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

A, ____
Name of Notary Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires Ü\MA<ZA/1 j
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KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and Debtors in Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.
1
 

Chapter 11 
 
Case No. 22-19361 (MBK) 
 
(Jointly Administered) 

 
ORDER (I) EXTENDING THE DEBTORS’  

EXCLUSIVE PERIODS TO FILE A CHAPTER 11 PLAN AND  
SOLICIT ACCEPTANCES THEREOF PURSUANT TO SECTION 1121  

OF THE BANKRUPTCY CODE AND (II) GRANTING RELATED RELIEF 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Order Filed on September 21, 2023 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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The relief set forth on the following pages, numbered three (3) through four (4) is 

ORDERED. 

DATED: September 21, 2023
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(Page | 3) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Extending the Debtors’ Exclusive Periods to File a Chapter 11 

Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of the 
Bankruptcy Code and (II) Granting Related Relief 

 

 

Upon the Debtors’ Motion for Entry of an Order (I) Extending the Debtors’ Exclusive 

Periods to File a Chapter 11 Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of 

the Bankruptcy Code and (II) Granting Related Relief (the “Motion”),2 of the above captioned 

debtors and debtors in possession (collectively, the “Debtors”), for entry of an order (this “Order”) 

(a) extending the Debtors’ Filing Exclusivity Period by 120 days through and including 

January 30, 2024, and the Debtors’ Soliciting Exclusivity Period by 120 days through and 

including April 1, 2024,31without prejudice to the Debtors’ right to seek further extensions to the 

Exclusivity Periods, and (b) granting related relief, all as more fully set forth in the Motion; and 

upon the First Day Declaration; and the Court having jurisdiction to consider the Motion and the 

relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 

District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that 

sufficient cause exists for the relief set forth herein; and this Court having found that the Debtors’ 

notice of the Motion was appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion. 

3  The date 120 days after December 1, 2023, is Saturday, March 30, 2024, but such date continues to April 1, 2024, 
by operation of Bankruptcy Rule 9006. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS)       
Caption of Order: Order (I) Extending the Debtors’ Exclusive Periods to File a Chapter 11 

Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of the 
Bankruptcy Code and (II) Granting Related Relief 

 

 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and upon all of the proceedings had before the Court and after due deliberation and 

sufficient cause appearing therefor IT IS HEREBY ORDERED THAT 

1. The Motion is GRANTED on a basis as set forth herein. 

2. Pursuant to section 1121(d) of the Bankruptcy Code, the Filing Exclusivity Period 

pursuant to section 1121(b) of the Bankruptcy Code is hereby extended by 120 days through and 

including January 30, 2024. 

3. Pursuant to section 1121(d) of the Bankruptcy Code, the Soliciting Exclusivity 

Period pursuant to section 1121(c) of the Bankruptcy Code is hereby extended by 120 days through 

and including April 1, 2024. 

4. Nothing herein shall prejudice the Debtors’ rights to seek further extensions of the 

Exclusivity Periods consistent with section 1121(d) of the Bankruptcy Code. 

5. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

6. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

7. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order.  
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This is Exhibit “I” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023 

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of M m 
County of 
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(s) of individual(s) making statement) EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

lire o:Signature of-notarial officer 
Stamp

Name of Notary Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires jAAACU/) 2^
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derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
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wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and  
Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY 

 
In re: 

CYXTERA TECHNOLOGIES, INC., et al., 

 Debtors.1 

  
Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
CERTIFICATE OF NO  

OBJECTION WITH RESPECT TO THE DEBTORS’  
MOTION FOR ENTRY OF AN ORDER (I) EXTENDING THE  

DEBTORS’ EXCLUSIVE PERIODS TO FILE A CHAPTER 11 PLAN  
AND SOLICIT ACCEPTANCES THEREOF PURSUANT TO SECTION  

 
1 A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134.  
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2 
 

1121 OF THE BANKRUPTCY CODE AND (II) GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE that in connection with the Debtors’ Motion for Entry of an 

Order (I) Extending the Debtors’ Exclusive Periods to File a Chapter 11 Plan and Solicit 

Acceptances Thereof Pursuant to Section 1121 of the Bankruptcy Code and (II) Granting Related 

Relief [Docket No. 478] (the “Motion”), the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) hereby file this certificate of no objection (the “Certificate of No 

Objection”) with respect to the Order (I) Extending the Debtors’ Exclusive Periods to File a 

Chapter 11 Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of the Bankruptcy 

Code and (II) Granting Related Relief (the “Proposed Order”) attached to the Motion. 

PLEASE TAKE FURTHER NOTICE that a clean version of the Proposed Order is 

attached hereto as Exhibit A  

PLEASE TAKE FURTHER NOTICE that the objection deadline has passed, and the 

Debtors have resolved all formal and informal objections in connection with the relief requested 

in the Proposed Order and respectfully request that the Court enter the Proposed Order without a 

hearing. 

[Remainder of Page Intentionally Left Blank] 
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Dated: September 15, 2023   
  /s/ Michael D. Sirota 
  COLE SCHOTZ P.C. 
  Michael D. Sirota, Esq.  
  Warren A. Usatine, Esq.  
  Felice R. Yudkin, Esq. 
  Court Plaza North, 25 Main Street 
  Hackensack, New Jersey 07601 
  Telephone:  (201) 489-3000 
  Email: msirota@coleschotz.com 
        wusatine@coleschotz.com 
        fyudkin@coleschotz.com 
   
  KIRKLAND & ELLIS LLP 
  KIRKLAND & ELLIS INTERNATIONAL LLP 
  Edward O. Sassower, P.C. (admitted pro hac vice) 
  Christopher Marcus, P.C. (admitted pro hac vice) 
  Derek I. Hunter (admitted pro hac vice) 
  601 Lexington Avenue 
  New York, New York 10022 
  Telephone: (212) 446-4800 
  Facsimile: (212) 446-4900 
  edward.sassower@kirkland.com 
  christopher.marcus@kirkland.com 
  derek.hunter@kirkland.com 
   
  Co-Counsel for Debtors and  
  Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and Debtors in Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1
 

Chapter 11 
 
Case No. 22-19361 (MBK) 
 
(Jointly Administered) 

 
ORDER (I) EXTENDING THE DEBTORS’  

EXCLUSIVE PERIODS TO FILE A CHAPTER 11 PLAN AND  
SOLICIT ACCEPTANCES THEREOF PURSUANT TO SECTION 1121  

OF THE BANKRUPTCY CODE AND (II) GRANTING RELATED RELIEF 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Case 23-14853-JKS    Doc 513    Filed 09/15/23    Entered 09/15/23 18:29:58    Desc Main
Document      Page 5 of 8



 

   
 

The relief set forth on the following pages, numbered three (3) through four (4) is 

ORDERED. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Extending the Debtors’ Exclusive Periods to File a Chapter 11 

Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of the 
Bankruptcy Code and (II) Granting Related Relief 

 

 

Upon the Debtors’ Motion for Entry of an Order (I) Extending the Debtors’ Exclusive 

Periods to File a Chapter 11 Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of 

the Bankruptcy Code and (II) Granting Related Relief (the “Motion”),2 of the above captioned 

debtors and debtors in possession (collectively, the “Debtors”), for entry of an order (this “Order”) 

(a) extending the Debtors’ Filing Exclusivity Period by 120 days through and including 

January 30, 2024, and the Debtors’ Soliciting Exclusivity Period by 120 days through and 

including April 1, 2024,31without prejudice to the Debtors’ right to seek further extensions to the 

Exclusivity Periods, and (b) granting related relief, all as more fully set forth in the Motion; and 

upon the First Day Declaration; and the Court having jurisdiction to consider the Motion and the 

relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 

District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that 

sufficient cause exists for the relief set forth herein; and this Court having found that the Debtors’ 

notice of the Motion was appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion. 

3  The date 120 days after December 1, 2023, is Saturday, March 30, 2024, but such date continues to April 1, 2024, 
by operation of Bankruptcy Rule 9006. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS)       
Caption of Order: Order (I) Extending the Debtors’ Exclusive Periods to File a Chapter 11 

Plan and Solicit Acceptances Thereof Pursuant to Section 1121 of the 
Bankruptcy Code and (II) Granting Related Relief 

 

 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and upon all of the proceedings had before the Court and after due deliberation and 

sufficient cause appearing therefor IT IS HEREBY ORDERED THAT 

1. The Motion is GRANTED on a basis as set forth herein. 

2. Pursuant to section 1121(d) of the Bankruptcy Code, the Filing Exclusivity Period 

pursuant to section 1121(b) of the Bankruptcy Code is hereby extended by 120 days through and 

including January 30, 2024. 

3. Pursuant to section 1121(d) of the Bankruptcy Code, the Soliciting Exclusivity 

Period pursuant to section 1121(c) of the Bankruptcy Code is hereby extended by 120 days through 

and including April 1, 2024. 

4. Nothing herein shall prejudice the Debtors’ rights to seek further extensions of the 

Exclusivity Periods consistent with section 1121(d) of the Bankruptcy Code. 

5. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

6. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

7. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order.  

Case 23-14853-JKS    Doc 513    Filed 09/15/23    Entered 09/15/23 18:29:58    Desc Main
Document      Page 8 of 8



This is Exhibit “J” referred to in the Affidavit of
Eric Koza sworn before me this 5th day of October, 2023

A Notary Public in and for the Commonwealth of Massachusetts

For a verification on oath or affirmation:
State of 
County of 
Signed and sworn to (or affirmed) before me on October 5, 2023 by

(Name(s) df" individual(s) making statement)

Stamp

EMILY ANN GRIFFIN 
Notary Public 

Commonwealth of Massachusetts 
My Commission Expires March 23,2029

Name of Notary Public
A Notary Public in and for the Commonwealth of Massachusetts
My commission expires 2^'2^

58287403M



Invoice

Keith Desjardins          Signed for & on behalf of Gowling WLG (Canada) LLP

Our services are provided in accordance with our Terms of Business (www.gowlingwlg.com/TermsofBusiness), subject to any other written 
engagement agreement entered into between the parties.

GOWLING WLG (CANADA) LLP
160 Elgin Street, Suite 2600,
Ottawa, Ontario, K1P 1C3, Canada

T +1 (613) 233 1781
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an 
international law firm which consists of independent and autonomous 
entities providing services around the world. Our structure is explained in 
more detail at www.gowlingwlg.com/legal

GST/HST: 11936 4511 RT page 1 of 13

September 30, 2023
INVOICE: 20132454

Cyxtera Communications Canada ULC
ATTN: Victor F Semah 
Chief Legal Officer
c/o Cyxtera Technologies, Inc.
BAC Colonnade Office Towers
2333 Ponce De Leon Blvd, Suite 900
Coral Gables FL  33134
USA

Our Matter: A171290 / 231148
RE: Canadian restructuring matters

GST
(5.0%)

Fees for Professional Services $131,077.00 $6,553.85

Disbursements (Taxable) 220.79
Disbursements (Non-Taxable) 50.00
Total Disbursements 270.79 11.04

Total Fees and Disbursements 131,347.79
Total Taxes 6,564.89 6,564.89
Total Invoice 137,912.68

Please remit balance due: In Canadian Dollars $137,912.68

Important Notice: Please Read

Please make all payments by wire transfer or electronic funds transfer (EFT)

Our complete banking details are on the remittance copy (last page) of this invoice. If you have any 
questions, please contact payments.ca@gowlingwlg.com



September 30, 2023
INVOICE: 20132454

Terms: payment due within 30 days of invoice date
Interest at the rate of 4.8% per annum will be charged on all amounts not paid within 30 days of invoice date

Errors and omissions excluded
page 2 of 13

Cyxtera Communications Canada ULC
Our Matter:  A171290
Canadian restructuring matters

PROFESSIONAL SERVICES

2023-08-03 Telephone call with S. Gabor re required Canadian tax disclosure;
Ash Gupta 0.60  1,650.00/hr  990.00

2023-08-07 Telephone call with Gowlings and K&E; considering Canadian tax disclosure language;
Ash Gupta 2.60  1,650.00/hr  4,290.00

2023-08-08 Drafting and revising Canadian tax disclosure language; email to K&E re same;
Ash Gupta 4.50  1,650.00/hr  7,425.00

2023-08-10 Reviewing amd considering tax issues under Asset Purchase Agreement;
Ash Gupta 1.20  1,650.00/hr  1,980.00

2023-08-14 Conversation with S. Gabor regarding background to Project Cadillac and securities law 
matters; reviewing and analyzing draft Plan Sponsor Agreement; providing commnents to 
Plan Sponsor Agreement; drafting email regarding Canadian securities law requirements in 
connection with Plan Sponsor Agreement;
Adam Garetson 1.80  850.00/hr  1,530.00

2023-08-14 Reviewing and considering Auction Plan Sponsor Agreement;
Ash Gupta 1.80  1,650.00/hr  2,970.00

2023-08-20 Reviewing and considering revised Asset Purchase Agreement;
Ash Gupta 1.40  1,650.00/hr  2,310.00

2023-08-22 Discussion with S. Gabor;
Thomas S. Cumming 0.40  1,120.00/hr  448.00

2023-08-31 Meeting with R. Robbins, N. Gavey regarding cash management, email to K. Desjardins, 
reviewing and revising accounts, reviewing service letters and other items pertaining to 
filing and services of court materials, meeting with T. Cumming and S. Kroeger regarding 
assignment of Canadian contract issues, reviewing invoices, email to O Pare.
Sam Gabor 1.40  920.00/hr  1,288.00

2023-08-31 Emails from K&E and Alix regarding court materials, reviewing and revising affidavit 
materials, finalizing court materials, emails to and from K&E.
Sam Gabor 1.50  920.00/hr  1,380.00



September 30, 2023
INVOICE: 20132454

Terms: payment due within 30 days of invoice date
Interest at the rate of 4.8% per annum will be charged on all amounts not paid within 30 days of invoice date

Errors and omissions excluded
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2023-08-31 Assisting prepare materials for filing;
Natalie Gillespie 1.30  420.00/hr  546.00

2023-08-31 Reviewing email from S. Gabor re: review of revisions by counsel to purchaser; reviewing 
redline of asset purchase agreement with a view of employment matters; preparing email 
to S. Gabor to confer re: client intentions for employment matters;
Arielle Sie-Mah 0.40  500.00/hr  200.00

2023-09-01 Various correspondence relating to deleting of section 167 election language, possible 
bases for same; drafting supplemental language to address collection and self-assessment 
of GST/HST;
Michael Bussmann 0.80  1,320.00/hr  1,056.00

2023-09-01 Review revised draft APA; email correspondence regarding same;
Paul Carenza 1.50  1,430.00/hr  2,145.00

2023-09-01 Review and comment upon draft brief;
Thomas S. Cumming 1.00  1,120.00/hr  1,120.00

2023-09-01 Emails from and to K&E regarding execution of court materials, emails from and to Gowling 
team regarding APA revisions, phone call with D. McCrae regarding cash flow comments in 
IO report.
Sam Gabor 1.10  920.00/hr  1,012.00

2023-09-01 Reviewing and revising information officer report, reviewing revisions to APA, prepare 
email to K&E regarding APA revisions and Gowling comments, email from M. Bussman, 
email to K&E regarding ETA comments.
Sam Gabor 0.80  920.00/hr  736.00

2023-09-01 Reviewing correspondence and enclosures from S. Gabor re updated draft APA; 
correspondences to and from S. Gabor re antitrust comments; correspondence from and to 
K&E re Competition Act threshold analysis;
Elad Gafni 1.20  700.00/hr  840.00

2023-09-01 Reviewing and analyzing revised Canadian asset purcahse agreement with respect to 
Canadian securities law matters.
Adam Garetson 0.40  850.00/hr  340.00

2023-09-01 Review of the draft APA received from the buyer's counsels on August 31, 2023.
Olivier Lamoureux 0.60  630.00/hr  378.00

2023-09-02 Email to J. Slack regarding GST language in APA.
Sam Gabor 0.20  920.00/hr  184.00
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Errors and omissions excluded
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2023-09-04 Email regarding draft APA review;
Paul Carenza 0.20  1,430.00/hr  286.00

2023-09-04 Email to S. Kroeger, email to N Gavey, reviewing authorities on conflicts of law, email to S. 
Kroeger.
Sam Gabor 1.50  920.00/hr  1,380.00

2023-09-04 Researching law re assignments, conflict of laws and set-off; emails with S. Gabor re 
same;
Stephen Kroeger 3.90  580.00/hr  2,262.00

2023-09-05 Review and revise draft note regarding assignments;
Thomas S. Cumming 1.80  1,120.00/hr  2,016.00

2023-09-05 Email from S. Toth and considering, email from T. Cumming, email to S. Toth, reviewing 
memorandum from S. Kroeger regarding assignment of agreements, conflicts of laws, set-
off
Sam Gabor 2.30  920.00/hr  2,116.00

2023-09-05 Prepare for court hearing.
Sam Gabor 0.60  920.00/hr  552.00

2023-09-05 Sending various emails;
Natalie Gillespie 0.20  420.00/hr  84.00

2023-09-05 Researching law re outstanding issues in sale; drafting memo to T. Cumming and S. Gabor 
re same; reviewing lease agreements; emails with K&E re sale process; drafting service 
letters; preparation for court appearance; drafting affidavit of service; emails with S. Gabor 
and T. Cumming re assignments of agreements; emails with Ministry of Attorney General;
Stephen Kroeger 8.00  580.00/hr  4,640.00

2023-09-06 Email correspondence regarding review of tax disclosure;
Paul Carenza 0.30  1,430.00/hr  429.00

2023-09-06 Discussion with S. Gabor regarding assignments of contracts;
Thomas S. Cumming 0.60  1,120.00/hr  672.00

2023-09-06 Prepare for court, attendance at court regarding 4th interim cash management recognition, 
reviewing and revising email to K&E, review and revise email to N Gavey regarding 
assignment of Canadian contracts, phone call with T. Cumming.
Sam Gabor 2.70  920.00/hr  2,484.00
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INVOICE: 20132454
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2023-09-06 Reviewing correspondence and enclosure from K&E re Vancouver and Montreal market 
share analyses re APA; considering competition law issues; correspondence to and from, 
and meeting with, J. Donado Diex and J. Ross re same and next steps;
Elad Gafni 1.70  700.00/hr  1,190.00

2023-09-06 Reviewing and considering proposed Plan changes; considering whether changes required 
to tax disclosure;
Ash Gupta 3.60  1,650.00/hr  5,940.00

2023-09-06 Preparation for and attendance at court application; emails with court re order granted; 
drafting order; instructions re filing;
Stephen Kroeger 3.40  580.00/hr  1,972.00

2023-09-07 Review and respond to emails from Kirkland regarding assignments; discussion with S. 
Gabor;
Thomas S. Cumming 0.40  1,120.00/hr  448.00

2023-09-07 email from K&E regarding disclosure statement revisions, email from T. Cumming, email to 
A. Gupta, phone call with A. Gupta, email from K&E regarding disclosure statement 
revisions.
Sam Gabor 0.50  920.00/hr  460.00

2023-09-07 Reviewing emails from K&E and T. Cumming regarding assignment of contracts law in 
Canada and US and considering.
Sam Gabor 0.30  920.00/hr  276.00

2023-09-07 Engaged re Competition Act matters including correspondences from and to K&E re same;
Elad Gafni 0.40  700.00/hr  280.00

2023-09-07 Considering whether tax language amendments required to Disclosure;
Ash Gupta 0.60  1,650.00/hr  990.00

2023-09-08 Correspondence from and to K&E re transaction size threshold analysis and confirmation 
of no mandatory antitrust filing re APA; preparing for, and meeting with, K&E and client re 
Vancouver market competition analysis;
Elad Gafni 0.90  700.00/hr  630.00

2023-09-10 Email to N. Felton regarding Chapter 11 plan.
Sam Gabor 0.10  920.00/hr  92.00

2023-09-11 Emails from client regarding fifth interim cash management order and logistics.
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Sam Gabor 0.20  920.00/hr  184.00

2023-09-12 Meeting with K&E regarding fifth cash management order and logistics for payment of 
professional fees, email from O. Pare.
Sam Gabor 0.50  920.00/hr  460.00

2023-09-12 Preparation for and attendance on Zoom meeting with Gowlings and K&E;
Ash Gupta 0.50  1,650.00/hr  825.00

2023-09-12 Zoom call with K&E; emails with Alix re invoices to be approved;
Stephen Kroeger 1.20  580.00/hr  696.00

2023-09-14 Email from K&E regarding fifth interim cash management order and considering, email to 
T. Cumming, email from T. Cumming and considering, email from N. Gavey, phone call 
with A. Maerov regarding movement of Canadian funds.
Sam Gabor 0.70  920.00/hr  644.00

2023-09-18 Emails from and to K&E regarding fifth interim cash management order, reviewing draft fifth 
interim cash management order and considering.
Sam Gabor 1.00  920.00/hr  920.00

2023-09-19 Email correspondence regarding retained employees;
Paul Carenza 0.20  1,430.00/hr  286.00

2023-09-19 Email to B. Nakhaimousa and the other members of the Kirkland and Gowling working 
group with respect to the rules for assigning agreements under the CCAA and the 
evidential standards that have to be satisfied;
Thomas S. Cumming 2.40  1,120.00/hr  2,688.00

2023-09-19 Emails from and to K&E and McMillan regarding fifth interim cash management order, 
reviewing email from T. Cumming, emails to T. Cumming.
Sam Gabor 0.70  920.00/hr  644.00

2023-09-19 Emails with K&E and Gowling team re cash management recognition order;
Stephen Kroeger 0.60  580.00/hr  348.00

2023-09-20 Discussion with K&E regarding procedures for assigning agreements in Canada; 
discussion with S. Gabor regarding termination of employees and treatment of their claims;
Thomas S. Cumming 1.60  1,120.00/hr  1,792.00

2023-09-20 Email to A. Maerov and O. Konowalchuk.
Sam Gabor 0.10  920.00/hr  92.00
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2023-09-20 Meeting with T. Cumming, emails to Gowling employment lawyers, emails from and to K&E 
regarding employment matters, reviewing authorities on WEPPA law authorities, 
considering employment answer to client, meeting with K&E regarding assignment of 
contracts, meeting with T. Cumming.
Sam Gabor 2.20  920.00/hr  2,024.00

2023-09-20 Preparation for and attendance at call with K&E re Canadian Asset Sale; email to 
information officer, their counsel and counsel to the DIP lender re further court application; 
emails with K&E re outstanding purchase agreement items;
Stephen Kroeger 2.00  580.00/hr  1,160.00

2023-09-20 Legal research on the application of section 2097 of the Civil Code in Québec; written 
correspondence to S. Gabor on this matter.
Olivier Lamoureux 1.00  630.00/hr  630.00

2023-09-20 Call with T. Cumming, J. Slack, A. Simioni and others re assignability of material contracts;
Braden A Sheps 0.50  775.00/hr  387.50

2023-09-21 Review and comment on revised draft APA;
Paul Carenza 1.00  1,430.00/hr  1,430.00

2023-09-21 Call with S. Gabor, O. Konowalchuk and A. Maerov;
Thomas S. Cumming 0.60  1,120.00/hr  672.00

2023-09-21 Email to K&E regarding employment law questions, email from Gowling employment 
lawyers.
Sam Gabor 1.00  920.00/hr  920.00

2023-09-21 Meeting with A. Maerov, O. Konowalchuk, T. Cumming regarding potential WEPPA issues, 
meeting with S. Kroeger regarding fifth interim cash management order materials and 
hearing.
Sam Gabor 0.80  920.00/hr  736.00

2023-09-21 Emails with K&E team re recognition application; email to court re same; reviewing 
certificate of no objection received re fifth cash management order;
Stephen Kroeger 0.80  580.00/hr  464.00

2023-09-21 Written correspondence to S. Gabor re : employment related considerations in Québec; 
review of a draft APA received from K&A on September 21, 2023.
Olivier Lamoureux 0.80  630.00/hr  504.00

2023-09-21 Reviewing law re: consequences to employment in civil jurisdictions in asset purchase 
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transaction; email to S. Gabor to advise re: same;
Arielle Sie-Mah 0.60  500.00/hr  300.00

2023-09-22 Reviewing purchase agreement and revisions to same; reviewing comments P. Carenza; 
drafting consolidated tax comments; reviewing various correspondence relating to PST 
provisions; various correspondence with P. Carenza regarding same;
Michael Bussmann 2.20  1,320.00/hr  2,904.00

2023-09-22 Email correspondence regarding draft APA tax provisions;
Paul Carenza 1.30  1,430.00/hr  1,859.00

2023-09-22 Emails and phone calls from and to J. Slack and K&E and Gowling tax teams, emails from 
and to K&E regarding Chapter 11 plan, emails to A. Maerov.
Sam Gabor 1.00  920.00/hr  920.00

2023-09-23 Responding to email on provincial sales tax mechanic J. Slack; confirming timing for sales 
tax remittance S. Toth; reviewing email reporting on position S. Toth; email exchange P. 
Carenza regarding same;
Michael Bussmann 0.50  1,320.00/hr  660.00

2023-09-23 Email correspondence regarding sales tax collection;
Paul Carenza 0.40  1,430.00/hr  572.00

2023-09-23 Reviewing emails from K&E and Gowling tax teams and considering.
Sam Gabor 0.20  920.00/hr  184.00

2023-09-24 Reviewing and considering amendments to Chapter 11 plan for Canadian professional 
fees, reviewing emails from K&E, phone call with A. Maerov, email to O. Pare, emails from 
O Pare and A Maerov.
Sam Gabor 1.70  920.00/hr  1,564.00

2023-09-25 Call with O. Pare and S. Gabor regarding WEPPA claims;
Thomas S. Cumming 0.60  1,120.00/hr  672.00

2023-09-25 Prepare draft court materials for fifth interim cash management order recognition.
Sam Gabor 1.20  920.00/hr  1,104.00

2023-09-25 Reviewing amended Chapter 11 plan, meeting with O. Pare and T. Cumming, email to O. 
Pare.
Sam Gabor 0.50  920.00/hr  460.00

2023-09-25 Emails with information officer and K&E re disclosure statement hearing; email to court re 
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application date; researching law in support of upcoming application; reviewing second 
amended joint plan;
Stephen Kroeger 2.60  580.00/hr  1,508.00

2023-09-26 Review and revise draft application and affidavit;
Thomas S. Cumming 3.80  1,120.00/hr  4,256.00

2023-09-26 Emails from counsel for Information Officer and Information Officer regarding September 
26 hearing, continue preparing court materials, emails from and to T. Cumming regarding 
fifth interim cash management court materials.
Sam Gabor 1.70  920.00/hr  1,564.00

2023-09-26 Continue preparing draft court materials for fifth interim cash management proceeding, 
email to T. Cumming.
Sam Gabor 0.60  920.00/hr  552.00

2023-09-26 Receiving various emails;
Natalie Gillespie 0.10  420.00/hr  42.00

2023-09-26 Emails with information officer re court application in the US and in Canada; drafting 
disclosure statements and emails with K&E re same; reviewing law re transfer of funds to 
Canada; drafting application materials; reviewing persons in interest list (revised) and 
requests of searches for updated disclosure statements; emails with court re application 
Oct 11;
Stephen Kroeger 4.00  580.00/hr  2,320.00

2023-09-27 Review revised draft APA;
Paul Carenza 0.60  1,430.00/hr  858.00

2023-09-27 Discussion with S. Gabor; revise affidavit; review and prepare WEPPA language; review 
asset purchase agreement;
Thomas S. Cumming 3.60  1,120.00/hr  4,032.00

2023-09-27 Meeting with T. Cumming regarding fifth interim cash management motion, reviewing and 
revising affidavit for fifth interim cash management hearing, reviewing draft consent request 
notice from T. Cumming and considering, emails from and to O. Pare regarding revised 
APA and WEPPA language.
Sam Gabor 1.20  920.00/hr  1,104.00

2023-09-27 Reviewing revised APA, reviewing and revising court materials for fifth interim cash 
management order
Sam Gabor 1.00  920.00/hr  920.00
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2023-09-27 Reviewing asset purchase agreement; emails from K&E and Gowling team re same;
Stephen Kroeger 0.50  580.00/hr  290.00

2023-09-27 Telephone discussion with F. Barnett re: employment matters;
Elisa Scali 0.30  805.00/hr  241.50

2023-09-28 Reviewing purchaser revisions to form of purchase agreement; drafting email comment S. 
Gabor;
Michael Bussmann 0.30  1,320.00/hr  396.00

2023-09-28 Email correspondence regarding revised draft APA;
Paul Carenza 0.30  1,430.00/hr  429.00

2023-09-28 Discussion with S. Gabor; review purchase agreement and plan and prepare WEPPA 
language for both; prepare and send email on WEPPA language to O. Pare; review and 
comment upon letter requesting consent to assignment; review US motion to approve sale 
of Vancouver and Montreal premises; discussion with S. Gabor;
Thomas S. Cumming 4.50  1,120.00/hr  5,040.00

2023-09-28 Reviewing email from T. Cumming and considering, reviewing draft WEPPA language, 
email to T. Cumming, reviewing and revising motion for approval of APA, phone call with T. 
Cumming, reviewing email from O. Pare, email to O. Pare, email from O. Lamouroux, email 
to J. Slack, emails from and to T. Cumming, revise draft motion for APA approval, email to 
K&E.
Sam Gabor 2.90  920.00/hr  2,668.00

2023-09-28 Reviewing law re transfer of funds in cross border proceedings; reviewing consent notice; 
receipt and review of emails amongst Gowling and K&E;
Stephen Kroeger 3.30  580.00/hr  1,914.00

2023-09-28 Review of the amended APA received on September 27, 2023; written correspondence to 
S. Gabor on this matter.
Olivier Lamoureux 1.00  630.00/hr  630.00

2023-09-28 Reviewing asset purchase agreement with a view of employment sections and providing 
comment; email to S. Gabor;
Arielle Sie-Mah 1.20  500.00/hr  600.00

2023-09-29 Reviewing form of intellectual property transfer agreement; drafting confirming email A. Da 
Silva Bellini;
Michael Bussmann 0.20  1,320.00/hr  264.00

2023-09-29 Discussion with S. Kroeger regarding the drafting of WEPPA provisions; discussion with A. 
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Maerov; discussion with S. Gabor and review provisions of purchase agreement in light of 
Information Officer's comments;
Thomas S. Cumming 1.40  1,120.00/hr  1,568.00

2023-09-29 Emails from S. Toth regarding APAs, emails from A. Maerov and considering, phone call 
with T. Cumming,
Sam Gabor 0.70  920.00/hr  644.00

2023-09-29 Phone call with T. Cumming, email to K&E regarding revisions to APA.
Sam Gabor 0.40  920.00/hr  368.00

2023-09-29 Reviewing and revising Sales Motion, email to K&E.
Sam Gabor 0.50  920.00/hr  460.00

2023-09-29 Reviewing law re employment issues per T. Cumming instructions; considering effect of 
same in plan and proposal; discussion with T. Cumming re same; emails with K&E and 
McMillan re same;
Stephen Kroeger 4.10  580.00/hr  2,378.00

2023-09-29 Preparing email to S. Toth re: considerations for employment-related liabilities;
Arielle Sie-Mah 1.40  500.00/hr  700.00

2023-09-30 Email correspondence and review of revised draft APA;
Paul Carenza 1.40  1,430.00/hr  2,002.00

2023-09-30 Email from A&M, phone call with T. Cumming, email to A&M regarding fifth interim cash 
management hearing.
Sam Gabor 0.30  920.00/hr  276.00

2023-09-30 Reviewing correspondence and enclosures from K&E re draft APA; correspondence to and 
from S. Gabor re next steps for Competition Act threshold analysis; correspondence to 
K&E re same;
Elad Gafni 1.40  700.00/hr  980.00

Total Fees for Professional Services $131,077.00
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DISBURSEMENTS

Taxable Costs
Registered Mail $220.79

Total Taxable Disbursements $220.79
Non-Taxable Costs
2023-09-01 Court Costs - Agency

VENDOR: RBC Visa - Calgary1332; INVOICE#: 2023SEP01; 
DATE: 09/01/2023:A171290/SK/Court of Kings Bench 
Re:Application Fee 

$50.00

Total Non-Taxable Disbursements $50.00
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Remittance Copy
Client: 231148 Cyxtera Communications Canada ULC
Matter: A171290
RE: Canadian restructuring matters
Amount Due: $137,912.68 CAD

PAYMENT BY CHEQUE:

Please return this page with your payment payable to Gowling WLG (Canada) LLP

Remit to: Gowling WLG (Canada) LLP
PO Box 466, STN D
Ottawa, ON  K1P 1C3
Canada

PAYMENT BY WIRE TRANSFER:

Pay by Swift MT 103 Direct to: 
SWIFTCODE: CIBCCATT

BENEFICIARY BANK: Canadian Imperial Bank of Commerce
84 Bank Street, Ottawa, ON K1P 5N4

TRANSIT NUMBER: 0010-00186

BENEFICIARY ACCOUNT NAME: Gowling WLG (Canada) LLP
160 Elgin Street, Suite 2600, Ottawa ,ON  K1P 1C3

BENEFICIARY ACCOUNT NUMBER(S): CDN Account: 41-02916
USD Account: 02-21015

US Corresponding Bank for US Dollar wires:
Wells Fargo Bank, N.A.  BIC: PNBPUS3NNYC - ABA:026005092

If paying by wire transfer or corporate EFT please e-mail the remittance details to 
payments.ca@gowlingwlg.com
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