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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part II — Jurisdiction of Courts (ss. 9-18.5)

R.S.C. 1985, c. C-36, s. 11.2

s 11.2

Currency

11.2
11.2(1)Interim financing
On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security or
charge, a court may make an order declaring that all or part of the company's property is subject to a security or charge — in an
amount that the court considers appropriate — in favour of a person specified in the order who agrees to lend to the company
an amount approved by the court as being required by the company, having regard to its cash-flow statement. The security or
charge may not secure an obligation that exists before the order is made.

11.2(2)Priority — secured creditors
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

11.2(3)Priority — other orders
The court may order that the security or charge rank in priority over any security or charge arising from a previous order made
under subsection (1) only with the consent of the person in whose favour the previous order was made.

11.2(4)Factors to be considered
In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the company is expected to be subject to proceedings under this Act;

(b) how the company's business and financial affairs are to be managed during the proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect of the
company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

11.2(5)Additional factor — initial application
When an application is made under subsection (1) at the same time as an initial application referred to in subsection 11.02(1)
or during the period referred to in an order made under that subsection, no order shall be made under subsection (1) unless the
court is also satisfied that the terms of the loan are limited to what is reasonably necessary for the continued operations of the
debtor company in the ordinary course of business during that period.
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Purpose [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 44

s 44. Purpose

Currency

44.Purpose
The purpose of this Part is to provide mechanisms for dealing with cases of cross-border insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with those of foreign jurisdictions in cases
of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that protects the interests of creditors and other
interested persons, and those of debtor companies;

(d) the protection and the maximization of the value of debtor company's property; and

(e) the rescue of financially troubled businesses to protect investment and preserve employment.

Amendment History
2005, c. 47, s. 131
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Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Interpretation [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 45

s 45.

Currency

45.
45(1)Definitions
The following definitions apply in this Part.

"foreign court" means a judicial or other authority competent to control or supervise a foreign proceeding. ("tribunal étranger")

"foreign main proceeding" means a foreign proceeding in a jurisdiction where the debtor company has the centre of its main
interests. ("principale")

"foreign non-main proceeding" means a foreign proceeding, other than a foreign main proceeding. ("secondaire")

"foreign proceeding" means a judicial or an administrative proceeding, including an interim proceeding, in a jurisdiction
outside Canada dealing with creditors' collective interests generally under any law relating to bankruptcy or insolvency in which
a debtor company's business and financial affairs are subject to control or supervision by a foreign court for the purpose of
reorganization. ("instance étrangère")

"foreign representative" means a person or body, including one appointed on an interim basis, who is authorized, in a foreign
proceeding respect of a debtor company, to

(a) monitor the debtor company's business and financial affairs for the purpose of reorganization; or

(b) act as a representative in respect of the foreign proceeding.

("représentant étranger")

45(2)Centre of debtor company's main interests
For the purposes of this Part, in the absence of proof to the contrary, a debtor company's registered office is deemed to be the
centre of its main interests.

Amendment History
2005, c. 47, s. 131
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Recognition of Foreign Proceeding [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 46

s 46.

Currency

46.
46(1)Application for recognition of a foreign proceeding
A foreign representative may apply to the court for recognition of the foreign proceeding in respect of which he or she is a
foreign representative.

46(2)Documents that must accompany application
Subject to subsection (3), the application must be accompanied by

(a) a certified copy of the instrument, however designated, that commenced the foreign proceeding or a certificate from
the foreign court affirming the existence of the foreign proceeding;

(b) a certified copy of the instrument, however designated, authorizing the foreign representative to act in that capacity or
a certificate from the foreign court affirming the foreign representative's authority to act in that capacity; and

(c) a statement identifying all foreign proceedings in respect of the debtor company that are known to the foreign
representative.

46(3)Documents may be considered as proof
The court may, without further proof, accept the documents referred to in paragraphs (2)(a) and (b) as evidence that the
proceeding to which they relate is a foreign proceeding and that the applicant is a foreign representative in respect of the foreign
proceeding.

46(4)Other evidence
In the absence of the documents referred to in paragraphs (2)(a) and (b), the court may accept any other evidence of the existence
of the foreign proceeding and of the foreign representative's authority that it considers appropriate.

46(5)Translation
The court may require a translation of any document accompanying the application.

Amendment History
2005, c. 47, s. 131
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Recognition of Foreign Proceeding [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 47

s 47.

Currency

47.
47(1)Order recognizing foreign proceeding
If the court is satisfied that the application for the recognition of a foreign proceeding relates to a foreign proceeding and that
the applicant is a foreign representative in respect of that foreign proceeding, the court shall make an order recognizing the
foreign proceeding.

47(2)Nature of foreign proceeding to be specified
The court shall specify in the order whether the foreign proceeding is a foreign main proceeding or a foreign non-main
proceeding.

Amendment History
2005, c. 47, s. 131
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Federal English Statutes reflect amendments current to May 24, 2023
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Canada Federal Statutes
Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Recognition of Foreign Proceeding [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 48

s 48.

Currency

48.
48(1)Order relating to recognition of a foreign main proceeding
Subject to subsections (2) to (4), on the making of an order recognizing a foreign proceeding that is specified to be a foreign
main proceeding, the court shall make an order, subject to any terms and conditions it considers appropriate,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken
or that might be taken against the debtor company under the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the debtor
company;

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the debtor
company; and

(d) prohibiting the debtor company from selling or otherwise disposing of, outside the ordinary course of its business, any
of the debtor company's property in Canada that relates to the business and prohibiting the debtor company from selling
or otherwise disposing of any of its other property in Canada.

48(2)Scope of order
The order made under subsection (1) must be consistent with any order that may be made under this Act.

48(3)When subsection (1) does not apply
Subsection (1) does not apply if any proceedings under this Act have been commenced in respect of the debtor company at the
time the order recognizing the foreign proceeding is made.

48(4)Application of this and other Acts
Nothing in subsection (1) precludes the debtor company from commencing or continuing proceedings under this Act, the
Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act in respect of the debtor company.

Amendment History
2005, c. 47, s. 131
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Companies' Creditors Arrangement Act

Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Recognition of Foreign Proceeding [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 49

s 49.

Currency

49.
49(1)Other orders
If an order recognizing a foreign proceeding is made, the court may, on application by the foreign representative who applied
for the order, if the court is satisfied that it is necessary for the protection of the debtor company's property or the interests of
a creditor or creditors, make any order that it considers appropriate, including an order

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection 48(1);

(b) respecting the examination of witnesses, the taking of evidence or the delivery of information concerning the debtor
company's property, business and financial affairs, debts, liabilities and obligations; and

(c) authorizing the foreign representative to monitor the debtor company's business and financial affairs in Canada for the
purpose of reorganization.

49(2)Restriction
If any proceedings under this Act have been commenced in respect of the debtor company at the time an order recognizing
the foreign proceeding is made, an order made under subsection (1) must be consistent with any order that may be made in
any proceedings under this Act.

49(3)Application of this and other Acts
The making of an order under paragraph (1)(a) does not preclude the commencement or the continuation of proceedings under
this Act, the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act in respect of the debtor company.

Amendment History
2005, c. 47, s. 131
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Part IV — Cross-Border Insolvencies (ss. 44-61) [Heading added 2005, c. 47, s. 131.]
Recognition of Foreign Proceeding [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36, s. 50

s 50. Terms and conditions of orders

Currency

50.Terms and conditions of orders
An order under this Part may be made on any terms and conditions that the court considers appropriate in the circumstances.

Amendment History
2005, c. 47, s. 131
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s 51. Commencement or continuation of proceedings
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51.Commencement or continuation of proceedings
If an order is made recognizing a foreign proceeding, the foreign representative may commence and continue proceedings under
this Act in respect of a debtor company as if the foreign representative were a creditor of the debtor company, or the debtor
company, as the case may be.

Amendment History
2005, c. 47, s. 131
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s 52.

Currency

52.
52(1)Cooperation — court
If an order recognizing a foreign proceeding is made, the court shall cooperate, to the maximum extent possible, with the foreign
representative and the foreign court involved in the foreign proceeding.

52(2)Cooperation — other authorities in Canada
If any proceedings under this Act have been commenced in respect of a debtor company and an order recognizing a foreign
proceeding is made in respect of the debtor company, every person who exercises powers or performs duties and functions
under the proceedings under this Act shall cooperate, to the maximum extent possible, with the foreign representative and the
foreign court involved in the foreign proceeding.

52(3)Forms of cooperation
For the purpose of this section, cooperation may be provided by any appropriate means, including

(a) the appointment of a person to act at the direction of the court;

(b) the communication of information by any means considered appropriate by the court;

(c) the coordination of the administration and supervision of the debtor company's assets and affairs;

(d) the approval or implementation by courts of agreements concerning the coordination of proceedings; and

(e) the coordination of concurrent proceedings regarding the same debtor company.

Amendment History
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R.S.C. 1985, c. C-36, s. 53

s 53. Obligations of foreign representative
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53.Obligations of foreign representative
If an order recognizing a foreign proceeding is made, the foreign representative who applied for the order shall

(a) without delay, inform the court of

(i) any substantial change in the status of the recognized foreign proceeding,

(ii) any substantial change in the status of the foreign representative's authority to act in that capacity, and

(iii) any other foreign proceeding in respect of the same debtor company that becomes known to the foreign
representative; and

(b) publish, without delay after the order is made, once a week for two consecutive weeks, or as otherwise directed by the
court, in one or more newspapers in Canada specified by the court, a notice containing the prescribed information.

Amendment History
2005, c. 47, s. 131
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s 54. Concurrent proceedings
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54.Concurrent proceedings
If any proceedings under this Act in respect of a debtor company are commenced at any time after an order recognizing the
foreign proceeding is made, the court shall review any order made under section 49 and, if it determines that the order is
inconsistent with any orders made in the proceedings under this Act, the court shall amend or revoke the order.
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s 55.
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55.
55(1)Multiple foreign proceedings
If, at any time after an order is made in respect of a foreign non-main proceeding in respect of a debtor company, an order
recognizing a foreign main proceeding is made in respect of the debtor company, the court shall review any order made under
section 49 in respect of the foreign non-main proceeding and, if it determines that the order is inconsistent with any orders made
under that section in respect of the foreign main proceedings, the court shall amend or revoke the order.

55(2)Multiple foreign proceedings
If, at any time after an order is made in respect of a foreign non-main proceeding in respect of the debtor company, an order
recognizing another foreign non-main proceeding is made in respect of the debtor company, the court shall, for the purpose of
facilitating the coordination of the foreign non-main proceedings, review any order made under section 49 in respect of the first
recognized proceeding and amend or revoke the order if it considers it appropriate.
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s 56. Authorization to act as representative of proceeding under this Act
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56.Authorization to act as representative of proceeding under this Act
The court may authorize any person or body to act as a representative in respect of any proceeding under this Act for the purpose
of having them recognized in a jurisdiction outside Canada.
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s 57. Foreign representative status
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57.Foreign representative status
An application by a foreign representative for any order under this Part does not submit the foreign representative to the
jurisdiction of the court for any other purpose except with regard to the costs of the proceedings, but the court may make any
order under this Part conditional on the compliance by the foreign representative with any other order of the court.
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58.Foreign proceeding appeal
A foreign representative is not prevented from making an application to the court under this Part by reason only that proceedings
by way of appeal or review have been taken in a foreign proceeding, and the court may, on an application if such proceedings
have been taken, grant relief as if the proceedings had not been taken.
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59.Presumption of insolvency
For the purposes of this Part, if an insolvency or a reorganization or a similar order has been made in respect of a debtor company
in a foreign proceeding, a certified copy of the order is, in the absence of evidence to the contrary, proof that the debtor company
is insolvent and proof of the appointment of the foreign representative made by the order.

Amendment History
2005, c. 47, s. 131
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s 60.
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60.
60(1)Credit for recovery in other jurisdictions
In making a compromise or an arrangement of a debtor company, the following shall be taken into account in the distribution
of dividends to the company's creditors in Canada as if they were a part of that distribution:

(a) the amount that a creditor receives or is entitled to receive outside Canada by way of a dividend in a foreign proceeding
in respect of the company; and

(b) the value of any property of the company that the creditor acquires outside Canada on account of a provable claim of
the creditor or that the creditor acquires outside Canada by way of a transfer that, if it were subject to this Act, would be
a preference over other creditors or a transfer at undervalue.

60(2)Restriction
Despite subsection (1), the creditor is not entitled to receive a dividend from the distribution in Canada until every other creditor
who has a claim of equal rank in the order of priority established under this Act has received a dividend whose amount is
the same percentage of that other creditor's claim as the aggregate of the amount referred to in paragraph (1)(a) and the value
referred to in paragraph (1)(b) is of that creditor's claim.
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s 61.
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61.
61(1)Court not prevented from applying certain rules
Nothing in this Part prevents the court, on the application of a foreign representative or any other interested person, from applying
any legal or equitable rules governing the recognition of foreign insolvency orders and assistance to foreign representatives that
are not inconsistent with the provisions of this Act.

61(2)Public policy exception
Nothing in this Part prevents the court from refusing to do something that would be contrary to public policy.

Amendment History
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Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous
Debtor was not-for profit post-secondary educational institution with complex asset holdings, which relied on donations and
was not self-sustaining financially — Initial order granted under Companies' Creditors Arrangement Act (Can.) — Debtor
brought petition for claims process order, to identify and determine claims against it, order for meeting of creditors to present
plan of arrangement, transaction approval and vesting order to approve proposed purchase and sale transaction — Petition
granted with respect to claims process and creditor meeting, and regarding breakup fee — Transaction at issue provided for
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sufficient funds to pay all debtor's secured creditors' claims, including claims secured by charges under Act, funding for plan
of arrangement, funds for insolvency proceedings, and working capital facility, as well as marketing and recruiting support to
permit debtor to become self-sustaining as post-secondary institution — Timeline set for claims process was ambitious however,
negative claims process in relation to many of unsecured creditors ameliorated any concerns — Secured creditors were aware
of proceedings since outset — Requirement that secured creditors file proof of claims would flush out any issues well ahead
of intended closing of transaction, if approved — Approval of claims process was important step forward allowing debtor to
identify and quantify claims — Creditor meeting approved — Plan was not doomed to fail — Plan properly classified affected
creditors in one class for voting purposes — Transaction was not true stalking horse bid in sense that debtor sought approval
of transaction with breakup fee and with expectation that debtor would use that bid to entice other proposals — Breakup fee
and related charge was appropriate in circumstances, particularly given factors including fee was approved by debtor's board of
directors, fee was not driven by purchase price and would only be material for short period of time — Proceedings regarding
transaction order adjourned.
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Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont. S.C.J.) — referred to
Timminco Ltd., Re (2014), 2014 ONSC 3393, 2014 CarswellOnt 9328, 14 C.B.R. (6th) 113 (Ont. S.C.J.) — considered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 6 — considered

s. 11 — considered

s. 11.2 [en. 1997, c. 12, s. 124] — considered

s. 11.2(4) [en. 2005, c. 47, s. 128] — considered

s. 11.2(4)(g) [en. 2007, c. 36, s. 65] — considered

s. 22(1) — considered

s. 22(2) — considered

PETITION by debtor for approval of order.

Fitzpatrick J.:

INTRODUCTION

1      The petitioner, Quest University Canada ("Quest"), seeks a number of orders on this application, all steps toward what
it considers will be a successful restructuring of its affairs under the Companies' Creditors Arrangement Act, R.S.C. 1985 c.
C-36 (the "CCAA").

2      Quest seeks: a Claims Process Order, to identify and determine claims against it; a Meeting Order, to allow Quest to
present a plan of arrangement to its creditors; and, a Transaction Approval and Vesting Order ("TAVO") to approve the proposed
purchase and sale transaction between it and Primacorp Ventures Inc. ("Primacorp").

3      There is minor opposition to the granting of the Claims Process Order and Meeting Order.

4      There is substantial opposition to the granting of the TAVO. To allow the opposing parties further time to develop their
materials, the Court adjourned that aspect of the application to November 12 — 13, 2020. In the meantime, however, Quest
seeks approval of its agreement to pay Primacorp a Break Up Fee and that the Court grant a Break Up Fee Charge to secure
those amounts. Various parties oppose this relief.

5      At the conclusion of this hearing, I granted the Claims Process Order and the Meeting Order. I also approved Quest's
agreement to pay the Break Up Fee and granted the Break Up Fee Charge. These are my reasons for those orders.

BACKGROUND FACTS

6      On January 16, 2020, these proceedings began with the granting of the Initial Order.

7      Quest's restructuring has been unique in many respects. Quest is a not-for-profit post-secondary educational institution, a
status that bears on its options in this proceeding. Quest has never really been self-sustaining financially; rather, it has historically
relied on donations, secured loans and land sales to supplement its revenue.
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18      The main and subsidiary agreements executed between Quest and Primacorp in September/October 2020 are complex.
They include, as defined in the Monitor's Fourth Report, the Primacorp Purchase and Sale Agreement (the "Primacorp PSA"),
the Campus Lease, an Operating Loan Agreement and an Operating Agreement. Significant terms include that Primacorp will:

a) Purchase substantially all of Quest's lands and related assets, including the Campus Lands, the Development Lands, the
Residence Lands, chattels and vehicles;

b) Lease specific Campus Lands back to Quest under a long-term lease arrangement;

c) Provide marketing and recruiting expertise and sufficient working capital to allow Quest to continue as a university;

d) Fund sufficient monies to pay the lesser of the Unsecured Creditor Claims and $1.35 million under a plan of arrangement.
In addition, the Purchase Price will satisfy all of Quest's secured lenders and any commissions on sales; and

e) Provide Quest with a $20 million secured credit facility.

19      All of the transaction documents are in settled form and the signed documents are in escrow. Primacorp and Quest are
working towards a closing date in late December 2020.

CLAIMS PROCESS

20      The remedial objective of the CCAA is to facilitate a restructuring of a debtor company. Section 11 of the CCAA imbues
the supervising judge with a broad statutory authority to make such orders as are appropriate toward achieving that objective:
Bul River Mineral Corp., Re, 2014 BCSC 1732 (B.C. S.C.) at para. 29 ("Bul River #2").

21      Establishing a claims process toward determining claims to be advanced under the CCAA is a recognized step in
proceedings across Canada: ScoZinc Ltd., Re, 2009 NSSC 136 (N.S. S.C.) at para. 23; and Bul River #2 at paras. 31-32.

22      In Timminco Ltd., Re, 2014 ONSC 3393 (Ont. S.C.J.) at paras. 41 — 44, Regional Senior Justice Morawetz (as he
then was) discussed "first principles" from the CCAA in relation to claims process orders and the establishment of a claims
bar date. He stated:

[41] It is also necessary to return to first principles with respect to claims-bar orders. The CCAA is intended to facilitate a
compromise or arrangement between a debtor company and its creditors and shareholders. For a debtor company engaged
in restructuring under the CCAA, which may include a liquidation of its assets, it is of fundamental importance to determine
the quantum of liabilities to which the debtor and, in certain circumstances, third parties are subject. It is this desire for
certainty that led to the development of the practice by which debtors apply to court for orders which establish a deadline
for filing claims.

23      Quest submits that a claims process is necessary to enable it to implement a plan and close the Primacorp transaction.

24      Quest indicates that there are five secured creditors holding approximately $30.7 million in debt. Quest estimates that
there are 446 unsecured creditors holding approximately $2 million in debt. If the Court upholds the Southern Star disclaimers,
Southern Star will also be entitled to advance a claim against Quest as an unsecured creditor.

25      Quest developed the proposed claims process with input and support from the Monitor. The features of the proposed
claims process are:

a) The claims process will not address claims arising post-filing, save for a Restructuring Claim and amounts secured by
CCAA Charges;

b) The claims process addresses claims against Governors and Officers in relation to a pre-filing claim or Restructuring
Claims;
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Bul River Mineral Corp., Re
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In the Matter of the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended

In the Matter of the Business Corporations Act, S.B.C. 2002, c. 57 and the Business Corporations Act, R.S.A. 2000, c. B-9

In the Matter of Bul River Mineral Corporation, Big Bear Metal Mining Corporation, Earth's Vital Extractors
Limited, Fort Steele Mineral Corporation, Fort Steele Metals Corporation, Fused Heat Ltd., Gallowai Metal

Mining Corporation, Giant Steeples Mineral Corporation, Grand Mineral Corporation, International Feldspar
Ltd., Jao Mine Developers Ltd., Kutteni Diamonds Ltd., Stanfield Mining Group of Canada Ltd., Sullibin

Mineral Corporation, Sullibin Multi Metal Corporation, Super Feldspars Corporation, White Cat Metal Mining
Corporation, Zeus Metal Mining Corporation, Zeus Metals Corporation and Zeus Mineral Corporation, Petitioners

Fitzpatrick J.

Heard: September 3, 5, 2014
Judgment: September 15, 2014
Docket: Vancouver S113459

Counsel: Colin D. Brousson for Petitioners
William C. Kaplan, Q.C., Peter Bychawski for CuVeras, LLC
J. Roger Webber, Q.C. for Eldon Clarence Stafford
Robert M. Curtis, Q.C. for Gordon Preston and Carol Preston
Tevia R.M. Jeffries for Monitor, Deloitte Restructuring Inc.

Subject: Civil Practice and Procedure; Contracts; Corporate and Commercial; Insolvency; Torts
Related Abridgment Classifications
Bankruptcy and insolvency
IX Proving claim

IX.1 Provable debts
IX.1.g Claims of director, officer or shareholder of bankrupt corporation

Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.5 Miscellaneous
Commercial law
I Agency

I.3 Creation of agency
I.3.a General principles

Contracts
XIII Novation

XIII.2 Proof of novation
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
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Petitioners were owners of mining properties in British Columbia — Owners went into bankruptcy and as result, were subject
of proceedings under Companies' Creditors Arrangement Act (CCAA) — Owners developed plan of arrangement for their
creditors and other interested parties — Owners received indication that their mining project could be viable, due to outside
financing from company C — Two claims against petitioners were at issue in hearing — First was claim by creditors P, which
C claimed was claim in equity rather than debt — Second claim was by individual creditor S, which owners denied was valid
claim — Hearing took place to determine nature of claims — P's claim was found to be in equity — S claim found not to be
debt claim — Applicable law was amended to require debt claims to be paid in full, before any equity claims were to be paid
out — P claimed that their claim was transferred into debt claim — However, claim was for recovery of own capital instead
of return on capital, as was true in case relied upon by P — Other preferred shareholders were in same situation, despite not
having judgment — It would be against policy objective to treat these shareholders differently — Treatment of claim as equity
claim was not collateral attack on judgment given elsewhere — For S claim, intentions of parties were unclear as principal of
owners was dead, and S was incapacitated — Documents between parties had to be examined — S advanced loan to principal
personally, and not to his companies — There was no assignment of loan agreement — As no novation occurred, S could not
characterize claim as debt claim — No agency relationship was created between parties.
Commercial law --- Agency — Creation of agency — General principles
Petitioners were owners of mining properties in British Columbia — Owners went into bankruptcy and as result, were subject
of proceedings under Companies' Creditors Arrangement Act (CCAA) — Owners developed plan of arrangement for their
creditors and other interested parties — Owners received indication that their mining project could be viable, due to outside
financing from company C — Two claims against petitioners were at issue in hearing — First was claim by creditors P, which
C claimed was claim in equity rather than debt — Second claim was by individual creditor S, which owners denied was valid
claim — Hearing took place to determine nature of claims — P's claim was found to be in equity — S claim found not to be
debt claim — No agency relationship was created between parties.
Contracts --- Novation — Proof of novation
Petitioners were owners of mining properties in British Columbia — Owners went into bankruptcy and as result, were subject
of proceedings under Companies' Creditors Arrangement Act (CCAA) — Owners developed plan of arrangement for their
creditors and other interested parties — Owners received indication that their mining project could be viable, due to outside
financing from company C — Two claims against petitioners were at issue in hearing — First was claim by creditors P, which
C claimed was claim in equity rather than debt — Second claim was by individual creditor S, which owners denied was valid
claim — Hearing took place to determine nature of claims — P's claim was found to be in equity — S claim found not to
be debt claim — For S claim, intentions of parties were unclear as principal of owners was dead, and S was incapacitated —
Documents between parties had to be examined — S advanced loan to principal personally, and not to his companies — There
was no assignment of loan agreement — As no novation occurred, S could not characterize claim as debt claim — No agency
relationship was created between parties.
Bankruptcy and insolvency --- Proving claim — Provable debts — Claims of director, officer or shareholder of bankrupt
corporation
Petitioners were owners of mining properties in British Columbia — Owners went into bankruptcy and as result, were subject
of proceedings under Companies' Creditors Arrangement Act (CCAA) — Owners developed plan of arrangement for their
creditors and other interested parties — Owners received indication that their mining project could be viable, due to outside
financing from company C — Two claims against petitioners were at issue in hearing — First was claim by creditors P, which
C claimed was claim in equity rather than debt — Second claim was by individual creditor S, which owners denied was valid
claim — Hearing took place to determine nature of claims — P's claim was found to be in equity — S claim found not to be
debt claim — Applicable law was amended to require debt claims to be paid in full, before any equity claims were to be paid
out — P claimed that their claim was transferred into debt claim — However, claim was for recovery of own capital instead
of return on capital, as was true in case relied upon by P — Other preferred shareholders were in same situation, despite not
having judgment — It would be against policy objective to treat these shareholders differently — Treatment of claim as equity
claim was not collateral attack on judgment given elsewhere.
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Farm Credit Corp. v. Holowach (Trustee of) (1988), 86 A.R. 304, 59 Alta. L.R. (2d) 279, 51 D.L.R. (4th) 501, [1988] 5
W.W.R. 87, 68 C.B.R. (N.S.) 255, 1988 CarswellAlta 293 (Alta. C.A.) — referred to
Farm Credit Corp. v. Holowach (Trustee of) (1989), 100 A.R. 395 (note), 66 Alta. L.R. (2d) xlvii (note), [1989] 4 W.W.R.
lxx (note), 73 C.B.R. (N.S.) xxvii (note), 60 D.L.R. (4th) vii (note), 102 N.R. 236 (note) (S.C.C.) — referred to
I. Waxman & Sons Ltd., Re (2008), 89 O.R. (3d) 427, 39 E.T.R. (3d) 49, 44 B.L.R. (4th) 295, 2008 CarswellOnt 1245, 40
C.B.R. (5th) 307, 64 C.C.E.L. (3d) 233 (Ont. S.C.J. [Commercial List]) — followed
Mills v. Triple Five Corp. (1992), 6 Alta. L.R. (3d) 105, 11 C.P.C. (3d) 34, 136 A.R. 67, 1992 CarswellAlta 172 (Alta.
Master) — referred to
Negus v. Oakley's General Contracting (1996), 40 C.B.R. (3d) 270, 152 N.S.R. (2d) 172, 442 A.P.R. 172, 1996 CarswellNS
229 (N.S. S.C.) — referred to
Nelson Financial Group Ltd., Re (2010), 71 C.B.R. (5th) 153, 75 B.L.R. (4th) 302, 2010 ONSC 6229, 2010 CarswellOnt
8655 (Ont. S.C.J. [Commercial List]) — followed
Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2011), 2011 CarswellOnt 8590, 2011 ONSC 5018, 83 C.B.R.
(5th) 123 (Ont. S.C.J. [Commercial List]) — considered
Return on Innovation Capital Ltd. v. Gandi Innovations Ltd. (2012), 2012 ONCA 10, 2012 CarswellOnt 103, 90 C.B.R.
(5th) 141 (Ont. C.A.) — referred to
Royal Bank v. Netupsky (1999), 1999 BCCA 561, 130 B.C.A.C. 61, 211 W.A.C. 61, 1999 CarswellBC 2309, 9 B.C.T.C.
320 (B.C. C.A.) — followed
Sino-Forest Corp., Re (2012), 2012 ONSC 4377, 2012 CarswellOnt 9430, 92 C.B.R. (5th) 99 (Ont. S.C.J. [Commercial
List]) — referred to
Sino-Forest Corp., Re (2012), 114 O.R. (3d) 304, 98 C.B.R. (5th) 20, 299 O.A.C. 107, 2012 ONCA 816, 2012 CarswellOnt
14701 (Ont. C.A.) — followed
Spidell v. LaHave Equipment Ltd. (2014), 2014 NSSC 255, 2014 CarswellNS 559 (N.S. S.C.) — followed
Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.), (sub nom.
Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Ltd., Re) 503 W.A.C.
1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC
3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R. (5th) 170, [2011] 2 W.W.R.
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Timminco Ltd., Re (2014), 14 C.B.R. (6th) 113, 2014 ONSC 3393, 2014 CarswellOnt 9328 (Ont. S.C.J.) — followed
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Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to

s. 2 "claim provable in bankruptcy", "provable claim" or "claim provable" — considered

s. 2 "creditor" — considered

s. 54(2)(d) — considered

s. 60(1.7) [en. 1992, c. 27, s. 24(1)] — considered

s. 95 — referred to

s. 101 — referred to

s. 121(1) — considered

s. 135 — considered
Business Corporations Act, S.B.C. 2002, c. 57

s. 193(2) — considered

s. 193(4) — considered
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 2(1) "claim" — considered

s. 2(1) "equity claim" — considered

s. 2(1) "equity claim" (a)-(c) — referred to

s. 2(1) "equity interest" (a) — considered

s. 6 — referred to

s. 6(8) — considered

s. 11 — considered

s. 22.1 [en. 2007, c. 36, s. 71] — considered

s. 36.1 [en. 2007, c. 36, s. 78] — referred to
Words and phrases considered:

equity claim

The effect of the amendments was considered by Pepall J. (as she then was) in Nelson Financial Group Ltd., Re, 2010 ONSC
6229 (Ont. S.C.J. [Commercial List]). In that case, the court had no difficulty in finding that the claims of preferred shareholders
for declared but unpaid dividends and requests for redemption were equity claims within the above definition. In addition, the
approach of the courts in the past in looking at the substance or true nature of the claim was applied in finding that related
claims for compensatory damages or amounts due on rescission were caught by the definition of "equity claim": paras. 32-34.
As such, all the claims were not provable debts under the CCAA.

HEARING to determine nature of claims brought by creditors, against petitioner owners of mining companies.
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31      Claims process orders are an important step in most restructuring proceedings. In Timminco Ltd., Re, 2014 ONSC 3393
(Ont. S.C.J.), Mr. Justice Morawetz reviewed the "first principles" relating to claims process orders and their purpose within
CCAA proceedings:

[41] It is also necessary to return to first principles with respect to claims-bar orders. The CCAA is intended to facilitate a
compromise or arrangement between a debtor company and its creditors and shareholders. For a debtor company engaged
in restructuring under the CCAA, which may include a liquidation of its assets, it is of fundamental importance to determine
the quantum of liabilities to which the debtor and, in certain circumstances, third parties are subject. It is this desire for
certainty that led to the development of the practice by which debtors apply to court for orders which establish a deadline
for filing claims.

[42] Adherence to the claims-bar date becomes even more important when distributions are being made (in this case,
to secured creditors), or when a plan is being presented to creditors and a creditors' meeting is called to consider the
plan of compromise. These objectives are recognized by s. 12 of the CCAA, in particular the references to "voting" and
"distribution".

[43] In such circumstances, stakeholders are entitled to know the implications of their actions. The claims-bar order can
assist in this process. By establishing a claims-bar date, the debtor can determine the universe of claims and the potential
distribution to creditors, and creditors are in a position to make an informed choice as to the alternatives presented to them.
If distributions are being made or a plan is presented to creditors and voted upon, stakeholders should be able to place a
degree of reliance in the claims bar process.

32      The overall objective of achieving certainty within the restructuring proceedings - for both debtor and creditor - is what
drives this process. In this vein, counsel makes an effort to draft a claims process order to achieve these objectives. A claims bar
date is typically set. The process is typically designed with some idea of the issues that either have arisen or might arise in the
restructuring. My comments in 0487826 B.C. Ltd., Re, 2012 BCSC 1501 (B.C. S.C.) [hereinafter Steels Products] are apposite:

[38] Similar issues often arise in CCAA proceedings where counsel and the Court must be mindful of issues that may
arise in relation to the determination of claims in that proceeding. There are no set rules, but care must be taken in the
drafting of the claims process order to ensure that the process by which claims are determined is fair and reasonable to all
stakeholders, including those who will be directly affected by the acceptance of other claims. In Winalta Inc. (Re), 2011
ABQB 399, Madam Justice Topolniski stated that "[p]ublic confidence in the insolvency system is dependent on it being
fair, just and accessible".

[39] Many CCAA proceedings provide for an independently run claims process (for example, by the monitor), the cost
of which again would be borne by the general body of creditors: see for example, Pine Valley Mining Corp. (Re), 2008
BCSC 356. To this extent, the statutory procedure under the BIA and the claims process under the CCAA will have similar
features, which is understandable since the overriding intention under both is to conduct a proper claims process: see
Century Services Inc. v. Canada (Attorney General), 2010 SCC 60at paras. 24 and 47.

33      Nevertheless, issues can and do arise that no one is able to foresee at the time of the claims process order. In that event, the
court retains its discretion to address the application of the claims process order: Timminco at para. 38. In that case, the claims
process order specifically allowed the court to order a further claims bar date. No such provision is found in the Claims Process
Order but I do not consider that its absence is sufficient to oust the statutory jurisdiction of the court in appropriate circumstances.

34      This, of course, is a different issue in that by the failure of the petitioners to deliver a Notice of Disallowance in respect
of the claims in issue, they were deemed to have been accepted by the petitioners. This is not a case where a creditor is seeking
to avoid the consequences of not filing materials by the time of the Claims Bar Date. Nevertheless, in my view, the court still
retains the statutory jurisdiction to consider the validity of claims that might otherwise, by the Claims Process Order, be deemed
to have been accepted.
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32 The overall objective of achieving certainty within the restructuring proceedings - for both debtor and creditor - is what

drives this process. In this vein, counsel makes an effort to draft a claims process order to achieve these objectives. A claims bar

date is typically set. The process is typically designed with some idea of the issues that either have arisen or might arise in the

restructuring. My comments in 0487826 B.C. Ltd., Re, 2012 BCSC 1501 (B.C. S.C.) [hereinafter Steels Products] are apposite:

[38] Similar issues often arise in CCAA proceedings where counsel and the Court must be mindful of issues that may

arise in relation to the determination of claims in that proceeding. There are no set rules, but care must be taken in the

drafting of the claims process order to ensure that the process by which claims are determined is fair and reasonable to all

stakeholders, including those who will be directly affected by the acceptance of other claims. In Winalta Inc. (Re), 2011

ABQB 399, Madam Justice Topolniski stated that "[p]ublic confidence in the insolvency system is dependent on it being

fair, just and accessible".

[39] Many CCAA proceedings provide for an independently run claims process (for example, by the monitor), the cost

of which again would be borne by the general body of creditors: see for example, Pine Valley Mining Corp. (Re), 2008

BCSC 356. To this extent, the statutory procedure under the BIA and the claims process under the CCAA will have similar

features, which is understandable since the overriding intention under both is to conduct a proper claims process: see

Century Services Inc. v. Canada (Attorney General), 2010 SCC 60at paras. 24 and 47.
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services to the LP Entities and is essential to the solicitation process. This charge would rank in third place, subsequent to the
administration charge and the DIP charge.

53      In the past, an administration charge was granted pursuant to the inherent jurisdiction of the court. Section 11.52 of the
amended CCAA now provides statutory jurisdiction to grant an administration charge. Section 11.52 states:

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of the debtor company is subject to a security or charge - in an amount that the
court considers appropriate - in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor in
the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the security
or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

54      I am satisfied that the issue of notice has been appropriately addressed by the LP Entities. As to whether the amounts
are appropriate and whether the charges should extend to the proposed beneficiaries, the section does not contain any specific
criteria for a court to consider in its assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the jurisprudence.

55      There is no question that the restructuring of the LP Entities is large and highly complex and it is reasonable to expect
extensive involvement by professional advisors. Each of the professionals whose fees are to be secured has played a critical
role in the LP Entities restructuring activities to date and each will continue to be integral to the solicitation and restructuring
process. Furthermore, there is no unwarranted duplication of roles. As to quantum of both proposed charges, I accept the
Applicants' submissions that the business of the LP Entities and the tasks associated with their restructuring are of a magnitude
and complexity that justify the amounts. I also take some comfort from the fact that the administrative agent for the LP Secured
Lenders has agreed to them. In addition, the Monitor supports the charges requested. The quantum of the administration charge
appears to be fair and reasonable. As to the quantum of the charge in favour of the Financial Advisor, it is more unusual as it
involves an incentive payment but I note that the Monitor conducted its own due diligence and, as mentioned, is supportive of
the request. The quantum reflects an appropriate incentive to secure a desirable alternative offer. Based on all of these factors,
I concluded that the two charges should be approved.

(g) Directors and Officers

56      The Applicants also seek a directors and officers charge ("D & O charge") in the amount of $35 million as security for
their indemnification obligations for liabilities imposed upon the Applicants' directors and officers. The D & O charge will rank

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I7dbaec1a53ed15a8e0440003bacbe8c1&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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54 I am satisfied that the issue of notice has been appropriately addressed by the LP Entities. As to whether the amounts

are appropriate and whether the charges should extend to the proposed beneficiaries, the section does not contain any specific

criteria for a court to consider in its assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the jurisprudence.
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against them exceeded $5 million, and debtors were unable to meet their liabilities as they came due and were insolvent and
"debtor company" within meaning of CCAA — CCAA expressly granted standing to creditors to commence proceedings in
respect of debtor company — Debtors could not proceed with their business operations without ongoing support of creditors —
Stakeholders required relief sought in initial order on urgent basis in order to allow debtors to continue operating their business,
and initial order was best option toward preserving debtors' enterprise value for benefit of stakeholders — It was appropriate
to grant stay that temporarily enjoyed debtors' creditors from proceeding with claims against them — Proposed monitor was
appropriate and was appointed — Factors set out in s. 11.2(4) of CCAA supported approval of $2 million interim financing and
granting of charge to secure amounts advanced — Intention was to develop and prepare restructuring transaction, and it was
clear that financing was required to continue operations which would allow debtors to maintain value of enterprise while they
pursued restructuring — Interim financing would be used only by debtors in accordance with direct supervision of monitor —
Restructuring charges including maximum $1 million administration charge and maximum $1 million directors' and officers'
charge were necessary, appropriate, fair and reasonable — Restructuring charges were ranked in priority with administration
charge first, interim financing charge second, and directors' and officers' charge last Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, s 11.2.
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s. 3(1) — referred to

ss. 4-5 — referred to

s. 11.2 [en. 1997, c. 12, s. 124] — considered

s. 11.02(1) [en. 2005, c. 47, s. 128] — considered

s. 11.2(1) [en. 2005, c. 47, s. 128] — considered

s. 11.2(4) [en. 2005, c. 47, s. 128] — considered

s. 11.7(2) [en. 1997, c. 12, s. 124] — referred to

s. 11.51(1) [en. 2005, c. 47, s. 128] — considered

s. 11.51(3) [en. 2005, c. 47, s. 128] — referred to

s. 11.51(4) [en. 2005, c. 47, s. 128] — referred to

s. 11.52 [en. 2005, c. 47, s. 128] — considered

PETITION by secured creditors seeking relief under Companies' Creditors Arrangement Act.

Fitzpatrick J.:

INTRODUCTION

1      The petitioners bring these proceedings pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
(the "CCAA"). Unlike the usual circumstance where the debtor companies commence the proceedings, the petitioners are the
secured creditors of the respondent debtor companies, resulting in a creditor-driven CCAA proceeding.

2      The petitioners, collectively described as the "Miniso Group", are the owners of the "Miniso" Japanese lifestyle product
brand. The Miniso Group manufactures products and operates a number of Miniso stores in Asia where those products are sold.
The Miniso Group licenses the "Miniso" name for use in other parts of the world and sells products to those entities.

3      The respondent debtor companies, collectively described as the "Migu Group", are the Canadian owners and operators
who have licensed the use of the "Miniso" brand in Canada. The Migu Group also purchases products from the Miniso Group
for resale here in Canada.

4      On July 12, 2019, I granted an initial order in this matter (the "Initial Order”) with reasons to follow. These are those reasons.

BACKGROUND FACTS

5      The evidence at the hearing consisted of the Affidavit #1 of Qihua Chen, an employee of one entity within the Miniso
Group, sworn July 11, 2019.

6      The Miniso Group manufacture lifestyle products under the "Miniso" brand name and distribute those products, under
licence, to retail outlets selling "Miniso" branded inventory to the public.

7      The Miniso Group, through a related entity, Miniso Hong Kong Limited, holds all applicable trademarks related to the
"Miniso" brand (respectively, the "Miniso Trademarks" and the "Miniso Brand"), including in Canada.

8      The Migu Group are a group of corporations formed primarily to sell "Miniso" branded products in Canada under a
licensing agreement with the Miniso Group.
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34      The Migu Group is current in respect of its obligations to pay employee wages and related remittances. However, it
is possible that some or all employees are owed accrued and unused vacation pay. The Migu Group does not have a pension
plan for their employees.

35      It is uncertain if the Migu Group's provincial sales tax remittances are current.

36      As noted, all of the premises from which the Migu Group operates across Canada are leased. The Migu Group currently
remits monthly rents of approximately $1.79 million. Some of the July rental payments (for 20 stores) have been paid; however,
rent for the remainder of the premises, totalling approximately $1.16 million, has not been paid.

37      The Migu Group owes approximately $2 million in other accrued and unpaid unsecured liabilities, including to suppliers
and service providers. It is anticipated that the Migu Group will honour outstanding gift card and credit notes during these
CCAA proceedings and honour existing warranty and return policies.

38      The Migu Group's consolidated assets, as at May 31, 2019, had a book value of approximately $53.3 million.

39      The Migu Group's value is almost entirely derived from their ability to sell and market Miniso Products under the Miniso
Brand in Canada through the various agreements with the Miniso Group and importantly, their licence agreements with the
Miniso Group. As of this date, the Miniso Group has terminated the Migu Group's right to sell and market the Miniso Brand
in Canada and the Miniso Group will not deliver further product, save on terms acceptable to the Miniso Group. As such, the
Migu Group is no longer able to market and sell the Miniso Brand. In addition, the Miniso Product in the possession of the
Migu Group is the property of the Miniso Group until it is paid for.

40      The result is obvious - the Migu Group cannot operate their business and generate revenue without the cooperation and
support of the Miniso Group.

CCAA ISSUES

41      I will briefly discuss the various issues that arose on this application for the Initial Order.

Statutory Requirements

42      The CCAA applies in respect of a "debtor company" or "affiliated debtor companies" where the total amount of claims
against the debtor or its affiliates exceeds $5 million: CCAA, s. 3(1). "Debtor company" is defined in s. 2 of the CCAA to
include any company that is bankrupt or insolvent.

43      I am satisfied that each of the companies within the Migu Group is a "company" existing under the laws of Canada or
one of the provinces and that the claims against them exceed $5 million.

44      Further, I am satisfied that the Migu Group, either individually or collectively, are unable to meet their liabilities as they
come due and are therefore insolvent, and thus each is a "debtor company" within the meaning of the CCAA: see Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3, s. 2; Stelco Inc., Re, [2004] O.J. No. 1257 (Ont. S.C.J. [Commercial List]) at paras.
21-22; leave to appeal ref'd, [2004] O.J. No. 1903 (Ont. C.A.); leave to appeal to S.C.C. ref'd [2004] S.C.C.A. No. 336 (S.C.C.).

45      The CCAA expressly grants standing to creditors, such as the Miniso Group, to commence proceedings in respect of
a debtor company: CCAA, ss. 4-5; ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., [2008] O.J. No.
1818 (Ont. S.C.J. [Commercial List]) at para. 34.

Objectives of the CCAA

46      In Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.), the Court provided a detailed analysis of the purpose and policy
behind the CCAA. Of particular note were the Court's comments that:
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46 In Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.), the Court provided a detailed analysis of the purpose and policy

behind the CCAA. Of particular note were the Court's comments that:
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a) the purpose of the CCAA is to permit the debtor to continue to carry on business and, where possible, avoid the social
and economic costs of liquidating its assets (para. 15); and

b) the CCAA's distinguishing feature is a grant of broad and flexible authority to the supervising court to use its discretion
to make the order necessary to facilitate the reorganization of the debtor and achieve the CCAA's objectives. The courts
have used its CCAA jurisdiction in increasingly creative and flexible ways (para. 19).

47      The commencement of CCAA proceedings is a proper exercise of creditors' rights where, ideally, the CCAA will preserve
the going-concern value of the business and allow it to continue for the benefit of the "whole economic community", including
the many stakeholders here. This is intended to allow stakeholders to avoid losses that would be suffered in an enforcement and
liquidation scenario: Citibank Canada v. Chase Manhattan Bank of Canada, [1991] O.J. No. 944 (Ont. Gen. Div.) at para. 49;
Nortel Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]) at paras. 33 and 40.

48      The imperatives facing both the Miniso Group and the Migu Group here are stark.

49      Without the cooperation of the Miniso Group, including access to immediate interim financing from the Miniso Group,
the Migu Group will be unable to meet their liabilities as they become due and it will not be able to continue their operations
and preserve their assets. The Migu Group is facing numerous claims from creditors other than the Miniso Group.

50      In addition, the Migu Group's ability to repay the indebtedness owed to the Miniso Group will be severely compromised
in the event of a receivership and liquidation.

51      Simply put, the Migu Group cannot proceed with its business operations without the ongoing support of the Miniso Group.

52      There is no doubt that the Miniso Group has dictated the course forward, for the most part. The Miniso Group holds
first ranking security over all of the Migu Group's assets. The Miniso Group has determined that a CCAA process is the best
means to ensure the preservation and sale of the Migu Group's business as a going concern and maintain enterprise value for
the benefit of all stakeholders, including the Miniso Group. In addition, as discussed below, the Miniso Group has agreed to
provide interim financing during the course of the restructuring in order to allow that process to unfold.

53      I have no doubt that the Migu Group has asserted its wishes and wants within the context of the past and ongoing
negotiations between the two Groups. However, the Migu Group now grudgingly accepted its fate and did not oppose the relief
sought here.

54      In addition, I was satisfied that the stakeholders require the relief sought in the Initial Order on an urgent basis in order
to allow the Migu Group to continue operating their business. The need for cash was immediate and without access to interim
financing and the stay of proceedings, the Migu Group was not be able to preserve the value of their business or even ensure
the coordinated realization of their assets. As such, the Initial Order was the best option toward preserving the Migu Group's
enterprise value for the benefit of their stakeholders.

55      After considering all of the circumstances, I am satisfied that these CCAA proceedings can assist in preserving value for
the stakeholders, until a longer term solution is found.

The Stay of Proceedings

56      In addressing the granting of a stay of proceeding in an initial order under the CCAA, Justice Farley in Lehndorff General
Partner Ltd., Re, [1993] O.J. No. 14 (Ont. Gen. Div. [Commercial List]) stated:

[5] ... a judge has the discretion under the CCAA to make [an] order so as to effectively maintain the status quo in respect
of an insolvent company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement
which will be to the benefit of both the company and its creditors. ...
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a) the purpose of the CCAA is to permit the debtor to continue to carry on business and, where possible, avoid the social

and economic costs of liquidating its assets (para. 15); and

b) the CCAA's distinguishing feature is a grant of broad and flexible authority to the supervising court to use its discretion

to make the order necessary to facilitate the reorganization of the debtor and achieve the CCAA's objectives. The courts

have used its CCAA jurisdiction in increasingly creative and flexible ways (para. 19).
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[6] ... It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors
during the period required to develop a plan and obtain the approval of creditors. Such manoeuvres could give an aggressive
creditor an advantage to the prejudice of others who are less aggressive and would undermine the company's financial
position making it even less likely that the plan will succeed ...

7 One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value
as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative,
sale of the property piecemeal, is likely to yield far less satisfaction to the creditors ...

57      I was satisfied that it was appropriate to exercise my discretion under s. 11.02(1) of the CCAA to grant a stay
that temporarily enjoins the Migu Group's creditors from proceeding with claims against the debtor companies. This stay of
proceedings will prevent any creditor from gaining any advantage that might otherwise be obtained. It will also facilitate the
ongoing operations of the Migu Group's business to preserve value and provide the Group with the necessary breathing room
to carry out a restructuring or organized sales process.

58      The Miniso Group sought a stay not only against the Migu Group, but also with respect to other entities that are not parties
to this proceeding, namely the JV Store Affiliates. The JV Store Affiliates are the general partner companies or partnerships
formed to operate the Outlet Stores.

59      The Court has broad jurisdiction under s. 11.02(1) of the CCAA to impose stays of proceedings where it is just and
reasonable to do so, including with respect to third party non-applicants.

60      In Cinram International Inc., Re, 2012 ONSC 3767 (Ont. S.C.J. [Commercial List]), the court discussed circumstances
that could justify extending the stay to third party non-applicants:

[64] The Courts have found it just and reasonable to grant a stay of proceedings against third party non-applicants in a
number of circumstances, including:

a. where it is important to the reorganization process;

b. where the business operations of the Applicants and the third party non-applicants are intertwined and the third
parties are not subject to the jurisdiction of the CCAA (such as partnerships that are not "companies" under the CCAA);

c. against non-applicant subsidiaries of a debtor company where such subsidiaries were guarantors under the note
indentures issued by the debtor company; and

d. against non-applicant subsidiaries relating to any guarantee, contribution or indemnity obligation, liability or claim
in respect of obligations and claims against the debtor companies.

61      As noted in Cinram International Inc., there is specific authority to grant a stay of proceedings against entities within
a limited partnership context, where the business operations of the debtor companies are intertwined within that corporate/
partnership structure: Lehndorff General Partner Ltd. at paras. 12, 16-21; Canwest Publishing Inc. / Publications Canwest Inc.,
Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]) at paras. 33-34.

62      I found that it was just and appropriate to extend the stay in these proceedings to include the JV Store Affiliates in the
circumstances. The business operations of the Outlet Stores are intertwined with the JV Store Affiliates. There is also some
intertwining of the financial obligations of the Migu Group and that of the JV Store Affiliates.

63      The draft Initial Order sought a stay for 10 days until July 22, 2019. It appears that the length of the stay was set at 10
days in light of the uncertainty with respect to amendments proposed to the CCAA by the Budget Implementation Act, 2019,
No. 1 Part 4 ("Bill C-97") tabled in Parliament in March 2019.
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57 I was satisfied that it was appropriate to exercise my discretion under s. 11.02(1) of the CCAA to grant a stay

that temporarily enjoins the Migu Group's creditors from proceeding with claims against the debtor companies. This stay of

proceedings will prevent any creditor from gaining any advantage that might otherwise be obtained. It will also facilitate the

ongoing operations of the Migu Group's business to preserve value and provide the Group with the necessary breathing room

to carry out a restructuring or organized sales process.
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