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POSITION OF THE RESPONDENTS

1.

The partics are directors and shareholders of an Alberta numbered corporation, 1178929
Alberta Ltd. (the “Corporation”). Each party controls 25% of the voting shares of
the Corporation.

The within action was brought by the Respondents, Murad Tejpar and Mahmood
Tejpar (the “Tejpars”), via an Originating Application for the liquidation and
dissolution of the Corporation under Section 215 of the Business Corporations Act,

R.S.A. 2000, c. B-9.!

The Corporation was incorporated by the parties on June 27, 2005, for the purpose of
purchasing land for development. In 2009, the corporation ceased operation. It has since
monetized all of its assets, with the exception of a single loan receivable. The total assets of
the Corporation, including the outstanding receivable, are insufficient to pay out the totality

of claims made by its creditors.

On November 19, 2021, Justice K. M. Homer granted an Order, made effective at 12:00 pm
on November 26, 2021, appointing Alvarez & Marsal Canada Inc. as referce (the “Referee”)
{o run a claim’s process to determine the value of all the creditors’ claims against the
Corporation. A claim’s process was subsequently undertaken by the Referee and a Notice
to Claimants outlining the Referees initial findings provided to the creditors on March 16,

2022,

The application before the court today has been brought by the Referee fora final distribution
of the remaining proceeds in the Corporation on a pro rata basis to the creditors as set out
in the First Report of Alvarez & Marsal Canada Inc. and for the Referee’s discharge.
The Tejpars are in agreement with the application brought by the Referee, but wish to
address the matter of costs between the parties as the court’s decision may effectively

conclude the underlying action.

' TAB L.
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6. The Tejpars submit that the Originating Application should never have been necessary.
The Tejpars made repeated attempts to address the objections of the Applicants, Gurpreet
Lail-Dhaliwal and Jaspreet Lail (the “Lails”), regarding the calculation of the creditor loans
outlined in the Corporation’s ledgers. Despite the Tejpars’ efforts, the Lails’ refused to
engage with the Tejpars or to comply with their obligations to the Corporation, resulting in
the Corporation’s default on its mortgage obligations and forcing the Tejpars to initiate the

within action.

7. Since the underlying action commenced, the Lails have taken steps to marginalise the
Tejpars’ interests, conducting the affairs of the Corporation without the Tejpars’ knowledge
or consent, and without the requisite corporate authority to act, The Lails have further forced
the assignment of a Referee at great cost to the Corporation. The Referee’s findings support
the Tejpars® position regarding the creditor loan amounis owed by the Corporation, making
them the successful party in this litigation and it is respectfully submitted that the Tejpars

are entitled to their costs.

COSTS

8.  The Tejpars’ submit that they are entitled to costs based on partial indemnity of the legal
fees incurred in accordance with the Court of Appeal's recent decision in McAllister v
Calgary (City), 2021 ABCA 25 (“McAllister’), or in the alternative, enhanced costs as a
multiple of the reasonable Schedule "C", Division 2 of the Alberta Rules of Court, Alta.
Reg 124/2010 (the "Rules of Court") fees imposed. In the further alternative, the Tejpars
submit that the full cost of the Referee should be borne by the Lails,

9.  The findings of the Referee are generally in agreement with the creditor loan amounts
outlined in the general ledgers of the Corporation. For reference, the general ledgers set out

the creditors’ loans as follows:?

a)  $854,440.04 to the Tejpars ($831,559.22 confirmed by the Referee);

2TAB 2 at paras 22 — 26 and TAB 3.




10.

11.

12.

13.

(3)
b)  $223,316.33 to the Lails ($236,709.08 confirmed by the Referee);

¢)  $18,070.30 to Amarjit Kaur Lail and the estate of Paul Lail Sr. ($42,420.30 confirmed
by the Referee);

d)  $402,164.92 to Salim Lalani, Noor Noorani and Karim Kaba ($401,500.85 confirmed
by the Referee); and

e)  $241,428.57 to Bellagio Homes Inc. (“BHI”) ($241,428.57 confirmed by the Referee).

At all material times, the Lails had access to the general ledgers of the Corporation and the
contact information of the Corporation’s accountant which prepared the Corporation’s
financials. Further, the Lails or their representatives participated in the review of the
Corporation’s financial statements and provided their approval regarding same every year

between 2005 and 2018.

In October of 2018, the Lails began to dispute the amounts contained within the general
ledgers, however, they failed to provide any evidence in support of their allegation that the
creditor amounts outlined in the general ledgers were incorrect. The Tejpars met with the
Lails on numerous occasions between October 2018 and July 2020 to come to an

understanding regarding the Lails’ concerns and attempt to rectify the parties dispute.?

During the parties’ meetings the Tejpars made requests of the Lails to provide back up
documentation to support their position on the creditor loan amounts. The Lails repeatedly
ignored these requests and failed to produce any evidence or alternative theory in support

of their position.’

Despite repeatedly reviewing the general ledgers of the Corporation with the Lails, and
providing them with the supporting documentation that went into the general ledgers

calculation, the Lails refused to accept the creditor loan amounts outlined in the general

I TAB 2 at paras 4 — 6, 21 and 27.
*TAB 2 at paras 27 and 28.
5 TAB 2 al paras 28 and 29.
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ledgers.

14. The Lails further failed to cooperate with the Tejpars throughout this period, stymieing the
Corporation’s ability to function and obstructing the parties’ efforts to sell the Corporation’s
assets. For instance, the Lails’ failed to respond to requests made by the Servus Credit Union
(“Servus”) in regards to the Corporation’s morigage obligations and Jaspreet Lail in
particular, failed to contribute his agreed upon share of the payments for the Corporation’s
mortgage obligations for the period January and March 2018, as well as February, March
and May through September 2019.8

15. The Lails’ failure to pay their share of the Corporation’s mortgage obligations, as well as
their refusal to communicate with the Tejpars or Servus made it impossible for the
Corporation to meet its obligations to the Servus, leading to the Tejpars filing of the

underlying Originating Application for the liquidation and dissolution of the Corporation.

16. After the within action was filed, the Lails’ improper conduct continued. The details
regarding their bad faith actions are outlined extensively within Murad Tejpar’s Affidavits,

filed January 14, 2021 and June 7, 2021, and are generally summarized as follows:

a)  In October 2020, the Lails® unilaterally listed and sold the Corporation’s Morgan Rise
property without the Tejpars’ knowledge or consent and without having the requisite

corporate authority to act;’

b)  Theinitial sale of the Morgan’s Rise property subsequently fell through in late October
2020. Despite having received a request from the Tejpars that they be included in all
further decisions related to the sale of the Corporation’s property, in early November
2020, the Lails again listed and sold the Morgan’s Risc property without informing the

Tejpars or having the requisite corporate authority to act;®

& TAB 2 al paras 29 — 30.
7TAB 4 at para 7,
8 TAB 4 at paras 10— 13,




d)

g

h)

)

Tn mid November 2020, the Lails retained Michael Strilchuk of Strilchuk Law to
represent the Corporation in the sale of the Morgan’s Rise property, without the
Tejpars’ knowledge or consent. Mr. Strilchuk had previously acted for the Lails in
their dispute with the Tejpars and was in direct conflict with the Tejpars. Once again,
the T.ails’ lacked the requisite corporate authority to retain counsel on behalf of the

Corporation;”

In early 2021, the Lails refused to consent to the sale of the Corporation’s 20 Acres
property unless their realtor was provided carte blanche to control the sale without

need for the directors, and specifically the Tejpars’ consent;"

In early February 2021, while the parties were addressing the Lails’ demands in order
to enter into a resolution to sell the 20 Acre property, the Lails’ listed and sold the 20
Acres property to the property’s current tenant without informing the Tejpars or having

the requisite corporate authority to act;!!

On February 9, 2021, the Tejpars’ learned that the Lails were involved in discussions
with Servus to address foreclosure proceedings it had filed against the Corporation.
The Tejpars were neither informed of these discussions nor copied on the Lails’
communications with Servus, only learning of them when Servus contacted the

Tejpars’ counsel directly;'?

In late February 2021, the Lails unilaterally made the decision to let improvements the
tenant had made on the 20 Acres property stand in place of the required deposit for the

sale, without the knowledge or involvement of the Tejpars;'

In late February 2021, the Lails unilaterally made the decision to relist the 20 Acres

property, without the knowledge or involvement of the Tejpars; ™

° TAB 4 at paras 23 — 27.
1 TAB 5 at paras 4 - 9.
UWTAB 5 at para 11.
1ZTAB 5 at para 17.

3 TAB 5 at para 23.

4 TAB 5 at para 23.
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)  After February 2021, the closing date for sale of the 20 Acres property was amended
unilaterally on two occasions by the Lails, first to April 26, 2021, and then to April 30,

2021, without the knowledge or involvement of the Tejpars;'® and

i)  Despite repeated requests by the Tejpars to be included in communications related to
the sale of the properties or the affairs of the Corporation, the Lails’ repeatedly failed

to copy the Tejpars on any communications with third parties throughout the litigation.

This Honourable Court has a broad discretion in awarding costs pursuant to Rules 10.29,

10.31 and 10.33 of the Alberta Rules of Court.

Rule 10.29 provides that as a general rule, the successful party in an action is entitled to a
costs award against the unsuccessful party, subject to the Court's general discretion and any

specific rules, such as Rule 4.29, which sets out the costs consequences resulting from formal

offers to settle.

In turn, the court's general discretion is governed by the factors enumerated in Rule 10.33 all
of which the Court may consider in making a costs award, including “the result of the action
and the degree of success of each party; the amount claimed and the amount recovered” as
well as, more generally, “any other matter related to the question of reasonable and proper

costs that the Court considers appropriate”.

After considering the factors described in Rule 10.33, the Court can make a costs award
under Rule 10.31 on the basis that they represent the "reasonable and proper costs" incurred
by a party who was successful in litigating its claim. Rule 10.31 expressly authorizes the
Court to use its discretion in implementing a reasonable and proper costs award and lists
several options open to a court in awarding costs, including awarding costs on a percentage
of legal costs incurred without reference to Schedule "C", Division 2 of the Alberta Rules of

Court.

The Tejpars respectfully submit that the evidence demonstrates the Lails have acted in

bad faith in their dealings with the Tejpars and the Corporation. The Lails have been

I5TAB 5 at para 27.
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uncooperative and failed to communicate with the Tejpars throughout the litigation,
conducting the affairs of the Corporation as they saw fit and without any regard for the
Tejpars’ input. Despite their efforts to explain away these acts as in the best interests of the
Corporation, this alone, without more, does not excuse their decision to unilaterally make

decisions on behalf of the Corporation.

Further, it is clear that it was the Lails’ own misconduct, and refusal to cooperate with
Servus, which led to the Corporation’s default on its mortgage obligations. The argument
that the Lails’ subsequent failure to conduct the affairs of the Corporation propetly, or
include the Tejpars in communications, should therefore be excused because they were
acting in the Corporation’s best interests is disingenuous. There is nothing in evidence to
support an argument that the Lails needed to act without the proper corporate authotity and
the Lails” improper conduct deserves sanction in the form of enhanced party and party costs,

or an order requiring the Lails to bear sole responsibility for payment of the Referees’ fees.

Moteover, the Tejpars’ submit that the entire exercise of the claim’s process was unnecessary
given the Referee’s findings and that the claim’s process has resulted in the parties
unnecessarily incurring costs that otherwise would not have been incurred. As previously
referenced, the findings of the Referee are generally in line with the Tejpars’ position; that

the creditor loan amounts were as outlined in the general ledgers of the Corporation,

In contrast, the Lails’ have refused to recognize any amount claimed by the Tejpars or the
third-party creditors, Salim Lalani, Noor Noorani and Karim Kaba. This behaviour
continued throughout the litigation, and was consistently outlined in without prejudice
correspondence from the Lails, where they alleged that there was no evidence to support the
Tejpars’ claim, and that the claims of Karim Kaba, Salim Lalani, and Noor Noorani were

not the Lails’ concern.

Tt has always been the intention of the Tejpars to resolve the parties dispute through a
pragmatic approach. The Tejpars made significant efforts to address the Lails’ objections
both prior to and during the litigation. As has already been highlighted, the supporting

documentation that went into the general ledgers’ calculation was provided to the Lails and
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they, or their representatives, had an opportunity to review the Corporation’s financials on

an annual basis before they were finalized.

Practical means to resolve the conflict on a without prejudice basis were also proposed by
the Tejpars throughout the litigation in an effort to save the significant time and expense

necessary to fully litigate this dispute. These proposals included:

a)  The assignment of the Corporation’s assets and liabilities to each shareholder in place

of their outstanding shareholder loans; and

b)  To hold an arbitration to resolve matters in the fall of 2020, wherein the Tejpars agreed
to pay for the participation of, and share representation with, Salim Lalani, Noor
Noorani and Karim Kaba in order to secure their involvement to ensure that the

arbitration could proceed.

Additionally, the Tejpars made a number of without prejudice offers to distribute the
monetized assets of the Corporation amongst the creditors on a pro-rata basis in a similar

fashion to what has been proposed by the Referee.

On October 5, 2021, in particular, the Tejpars proposed a division of the monetized assets

of the Corporation amongst the creditors as follows:

a)  54% to the Tejpars;

b)  21% to the Lails, Amarjit Kaur Lail and the estate of Paul Lail Sr.; and
¢)  25% to Karim Kaba, Salim Lalani, and Noor Noorani.

These numbers are consistent with the Referee’s findings which has the Tejpars recetving
47 4%, the Lails, Amarjit Kaur Lail and the estate of Paul Lail Sr. receiving 15.9% and Karim
Kaba, Salim Lalani, and Noor Noorani receiving 22.9% of the monetized assets of the

Corporation.,

The Lails rejected the Tejpars’ proposal and in turn proposed that they receive an
amount equating to 39% of the monetized assets, a number far in excess of the Referee’s

findings.
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Given the nominal difference between the Referee’s finding and the creditor loans set out
in the general ledgers, it is submitted that the Tejpars have, in fact, been suceessful
in the litigation, and are, therefore, entitled to costs on an enhanced party-to-party
basis. Alternatively, the Lails’ insistence on the need for the Referee is not supported
by its findings and the Lails should bear sole responsibility for payment of the Referees’

fees.

The Tejpars have incurred significant expenses in dealing with this matter in the amount of
$175,417.98 and therefore seck to recover costs on a percentage of the legal fees actually

incurred over two years of procedural and other litigation steps taken to address the within

action.

The Alberta Court of Appeal in McAllister looked at the issue of party and party costs and
opined that cost awards should approximate 40 to 50% of the successful party's incurred
expenses.'® While this is not a hard and fast rule, it is a useful reference point to establish
that which is typically considered to be "proper and reasonable costs" in conjunction with
the factors set out in Rule 10.33. The Court of Appeal further remarked that while in some
cases the application of Schedule "C", Division 2 of the Rules of Court may yield reasonable
and proper costs, Schedule "C" is not a "standard" or a "starting point".!” Rule 10.31 is clear

that Schedule "C" is one of many options the Court may use, or not use, to inform a cost

award.

Tn the alternative, if this Honourable Court is unwilling to exercise its discretion to award
costs as a percentage of the legal fees actually incurred, it is respectfully submitted that this
is an appropriate circumstance to award costs on an enhanced scale, pursuant to a multiple
of the fees set out in Schedule "C", Division 2 of the Rules of Court, in particular due to the
improper conduct of the Lails throughout the litigation.

16 TAB 6 at paras 42-45.
17 TAB 6 at para 53.
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RELIEF REQUESTED

33. The Tejpars seek an order of this Honourable Court:

a)  Awarding costs for the underlying application to the Tejpars in the amount of 50% of

the legal expenses actually incurred by the Tejpars;

b) In the alternative, awarding enhanced costs, at a minimum, double those to which the

Tejpars would be entitled pursuant to the Schedule "C" tariff fees; or

¢) In the further alternative, directing that the Lails bear responsibility for payment of the

Referee’s fees.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at the City of Calgary, in the Province of Alberta, this 12 day of May, 2022.

VERJEE LAW

w o

Zul Ve, Q.C. / Nicholas Mcllhargey
Solicitors for the Respondents, Murad Tejpar
and Mahmood Tejpar
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DOCUMENT

ADDRESS FOR VERJELE & ASSOCIATES
SERVICE AND Barristers & Solicitors
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INFORMATION OF Calgary, Alberta T2G 5J5
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DOCUMENT Attentions  Zul Veijee, Q.C,
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E-Mail: zul. verjee@verjee-law.com
Nicholas.mcilhargey@verjec-law.com
File No.: 533653-2682

NOTICE TO RESPONDENT(S)
This application is made against you. You are a respondent,
You have the right to state your side of this matter before the master/judge.

To do so, you must be in Court when the application is heard as shown below:

Date:  August 5, 2020

Time: 3:30 p.m

Where: Virtual Courlroom
Calgary Courts Centre, 1 0™ Floor, North Tower, 601 - 5 Street SW, Calgary,
Alberta

Before: Justice Kent

Go to the end of this document to see what else you can do and when you must do it.




)

Basis for this ¢laim:

i The Parties are directors and shareholders of 1178929 Alberta Lid. (the *“Corporation™) a
numbered corporation which owns property in Alberta. The Partics each control 25% of the

voting shares in the Cotporation.

2. The Corporation was incorporated by the Parties on June 27, 2005, for the purposc of
purchasing land for development. To fund the purchase of land the Corporation entered into
two credit Facilily agreements with the Servus Credit Union Ltd. (the “Servus Credit
Union.”) The credit facilities were secured through two mortgages o property the
Corporation had purchased, as well as a Joint and Several Guarantee and Postponement of

Claim entered into with the Parties.

3. In 2009 the corporation ceased operation. It retained the property mortgaged (o the Servus

Credit Union,

4. Since 2009, the Parlics have pravided loans to the Corporation fo make up shortfalls
associated with the Servus Credit Union niortgage payments, and with regards to taxes,

insurance, association fees and utilitics on the properties still owned. by the Corporation.

5. In or around October 2018, the Respondents began to dispute the shareholder loan amount
attributable to the Applicants and the Respondents in the Corporation’s financial Statements,
The disagreement in relation to the shareholder loans has led to a breakdown in the Parties

relationship and default on the mortgages held by the Servus Credit Union.

6. The Applicants submit that it is not possible for the Parties to resolve their dispute. The
dispute has damaged and will continue to damage the Corporation and its shareholders as il
is preventing the Corporation from rectifying its mortgage defaults with the Servus Credit

Union,

Remedy songht:

7. The Applicants seek the following relief from this Honourable Court:




b)

d)

()

An Ordei pursuant to Section 215 of the Alberta Business Corporafions Act, RSA
2000, ¢ B-9, dissolving the Corporation and liquidating its assets on just and equitable

grounds;

In the alternative, an Order pursuant to Section 242 of the Alberta Business
Corporations Act, RSA 2000, ¢ B-9, directing the Respondents to purchase the

Applicants shares in the Corporation;

Costs of this application on a full indemnity basis, or as otherwise ordered by this

Court; and

Such further and other relief as this Honourable Court deems fair and just in the

circumstances.

Affidavit or other evidence to be used in support of this application:

8.  Affidavit of Murad Tejpar, sworn and filed; and

9. Such further and other materials as this Honourable Court may permit.

Applicable Rules:

10, Rules1.2-1.3,3.8-3.14,10.29-10.31 and [0.33 of the Alberta Rides of Court, Alta, Reg.
12472010,

Applicable Acts and Regulations:

1.  Business Corporations Act, R.8.A. 2000, ¢. B-9.

WARNING

You are named as a respondent because you have made o are expected to make aw adverse claim in respect of this
originating application. 1f you do not come to Cowrt either it persoui or by your lawyer, the Court may make an order
declaring you and all persons claiming under you to be barred from Liking any further proceedings agains( the
applicani(s) and against all persons claiming under the applicani(s). You will be bound by any order the Courl
makes, or another order might be given or other proceedings taken which (he applicani(s) isfare entitied 1o make
without any further notice to you. If you want to take part in ihe application, you or your fawyer must aitend in Courl
on lhe date and at the time shown al the beginning of this form, 1f you intend to rely on on af fidavil or other evidence
when the originatiug application is heard or ¢onsidered, you must reply by giving reagsonable notice of that malterinl
1o the applicant(s).
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Affidavit of MURAD TEJPAR sworn on the 24 day of July, 2020
[, Murad Tejpar, of Calgary, Alberta, MAKE OATH AND SAY THAT:

1. 1am one of the Applicants named hercin and, as such, I have personal knowledge of the
matters hereinafier deposed to excepl where stated to be based on information and belief
and, where so stated, I do verily belicve same {o be true.

Background

2. The co-Applicant, Mahmood Tejpar, the Respondents, Gurpreet Lail-Dhaliwal and Jasprest
Lail, and T (together the «Parties”) are sharcholders in 1178929 Alberta Litd.
(the “Corporation”). We are all Directors of the Corporation, which owns property in
Alberta. PBach shareholder controls 95% of the voting shares, There is no unanimous
shareholder agreement between the Parties and the Corporation, A tiue copy of a corporate
regislry search result for 1178929 Alberta Litd. is hereto altached as Exhibit “A”.

3, The Corporation was incorpotated by the Parties on June 27, 2005, for the purpose. of
purchasing land for development. Another entity, Bellagio Homes Inc, (“BHI'"), was
subsequently incorporated by Mahmood Tejpar, and a relation of the Respondents, Pawan
Dhaliwal, on July 12, 2007, to catry out the construction of housing developments on the
acquired fand. Although the Corporation and BHI are separate entities, it was the Patties’
intention that these corporations would work in concett with one another, A true copy of a
cotporate registry search result for Bellagio Homes Inc. is hereto attached as ‘Exhibit “B”.




10.

@

Decisions related to the operation of the Corporation and BHI were made jointly by the
Parties and their relations. The Applicants and their father, Mumtazali Tejpar, made up the
“Tejpar Group” and the Respondents and their relations, Paul Lail Sr., Pawan Dhaliwal,
and Amarjit Kaur Lail, made up the “Lail-Dhaliwal Group”. While the Parties relations
are not, and have never been, shareholders or directors of the Corporation, the reality is that
they played a central role in the manner in which the Corporation and BHI were operated.

In particular, Paul Lail Sr. and Mumtazali Tejpar, the patriarchs of the two groups, were
heavily involved in the formation of the Corporation and in choosing the land it purchased.
The Parties primarily acted on the direction of Paul Lail Sr. and Mumtazali Tejpar when
making decisions with respect to the purchase, development and sale of land.

Paul Lail Sr. also actively involved himself in overseeing the Corporation’s financials,
including annually reviewing the corporate trial balance between 2005 and 2013 and meeting
with the Corporation’s accountant on behalf of the Lail-Dhaliwal Group to have the
financials approved. The other members of the Lail-Dhaliwal Group, including the
Respondents, relied upon Paul Lail Sr. to represent their interests during the operative years
of the Corporation and did not choose to take an active part in the corporate decision making
until late 2017.

The Corporation carried on the business of purchasing and selling land between 2005 and
2009. This included a number of properties in the community of Aspen Woods in southwest
Calgary, as well as 20 acres of Jand in Springbank (the “20 Acres”) and a property located
at 204 Morgan Rise SW (“Morgans Rise”). The majority of Jand purchased by the
Corporation was developed by BHI before it was sold, Paul Lail Sr. acted as realtor for the
Corporation and made a commission on each sale.

Funding for the purchase of land and its development was provided through the Tejpar
Group, the Lail-Dhaliwal Group, several outside investors and through credit facilities
provided by Servus Credit Union Ltd, (“Servus Credit Union”). The loans or investments
made to the Corporation were recorded in the Corporation’s general ledgers, which for the
period of 2005 through 2009 were prepared by the accounting firm, Ruhal, Warren and
Chugh (“RWC”), which had been retained by Paul Lail Sr. on behalf of the Corporation.
Attached hereto and marked as Exhibit “(C* is a copy of the Corporation’s general ledgers
for the period 2005 to 2009.

During this period, members of the Tejpar Group and the Lail-Dhaliwal Group would meet
with RWC at the end of each fiscal year fo review and approve the Corporation’s financial
statements before they were finalized. Mahmood Tejpar, as well as Paul Lail Sr. and Pawan
Dhaliwal of the Lail-Dhaliwal Group, attended at each review of the Corporation’s financial
statements which took place between 2005 and 2009. Each shareholder was provided an
opportunity to review and raise concerns with respect to the financial statements ahead of the

meeting.

In May 2007, the Corporation joaned $80,000.00 to myself and Mahmood Tejpar and
$80,000.00 to the Respondents to fund the purchase of land in Saskatchewan (the “Aberdeen
Land”) by a numbered corporation, 101103086 Qaskatchewan Ltd. The Parties are
shareholders of 101103086 Saskatchewan Ltd., each controlling 12.5% of the voting shares.
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The numbered corporation, 101103086 Saskatchewan Ltd., currently retains ownership of
the Aberdeen Land.

On October 29, 2007, the Corporation entered into a General Security Agreement with
Qervus Credit Union which guaranteed the mortgage debt on 20 Acres. I no longer have a
copy of the General Secutity Agreement, with all available copies residing in the
Respondents’ possession, but they are mentioned in the Credit Facility Letter attached as
Fxhibit “E” to my Affidavit.

Similarly, on March 11, 2009, the Corporation entered into a Specific Security Agreement
with Servus Credit Union which guaranteed the mortgage debt on the Morgans Rise. I no
longer have a copy of Specific Security Agreement, with all available copies residing in the
Respondents’ possession, but they are mentioned in the Credit Facility Letter attached as
Exhibit “E” to my Affidavit.

In August 2009, the Parties decided to refrain from purchasing or developing further land
through the Corporation or BHI due to the state of the economy. The Corporation retained
the 20 Acres and Morgans Rise, however, which remained subject to the mortgages held by
Servus Credit Union.

After 2009, the Parties sought an alternative accounting firm for the Corporation to reduce
costs. Myself and Paul Lail Sr. retained Rahim Samji BEuphoria Management
(“RSE Management”) on behalf of the Corporation in 2010. RSE Management provided
accounting for the 2010 fiscal year, afler which it was replaced by Paul Lail Sr. and myself
with the accountant Aruna Lalani.

In or around early 2011, myself, Mahmood Tejpar, Pawan Dhaliwal and Aruna Lalaini met
with Paul Lail Sr. at his request. During the meeting, Paul Lail Sr. recommended that the
shareholder loans in BHI be transferred to the Corporation now that neither company was
operating. It was my understanding that this was done to concentrate the shareholder loans
of the Tejpar Group and the Lail-Dhaliwal Group within a single Corporation for tax
purposes. The transfers were documented in the Corporation’s 2011 general ledger.
Attached hereto and marked as Exhibit «p» is a copy of the Corporation’s general ledger
for 2011.

Subsequently, the Parties entered into an Unlimited Joint and Several Guarantee and
Postponement of Claim with Servus Credit Union, guaranteeing the mortgage debt on
Morgans Rise and the 20 Acres, respectively. Further, myself, Mahmood Tejpar, and
Gurpreet Lail-Dhaliwal all entered into a separate Formal Assignment and Postponement of
Shareholder’s Loans with Servus Credit Union on or around April 26, 2012, Ino longer have
a copy of these documents, with all available copies residing in the Respondents’ possession,
but they are mentioned in the Credit Facility L etter attached as Exhibit “E” to my Affidavit.

In 2013, Paul Lail Sr. passed away. Mahmood and T continued to meet with Aruna Lalani to
review the financial statements on an annual basis. The remaining members of the Lail-
Dhaliwal Group continued to receive and approve of the Cotporation’s financial stalements,
but chose not to attend the review of these statements with the accountant.
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18. Subsequently, in late 2017, two separate offers were made for the purchase of Morgans Rise
in the amount of $1,250,000.00 and $1,290,000.00. The Parties discussed the offers and
made a decision to reject them.

19.  On March 14, 2018, the Corporation received a Credit Facility Letter from Servus Credit
Union approving refinancing of the Morgans Rise and 20 Acre mortgages. Attached hereto

and marked as Exhibits “E” to this my Affidavit is a true copy of the Credit Facility Letter,
dated March 14, 2018,

20. The Corporation still owns Morgans Rise and the 20 Acres, both of which remain subject to
the mortgages held by Servus Credit Union. Asof June 11,2020, $912,773.02 was outstanding
on the mortgage for Morgans Rise and carried a monthly mortgage payment of $8,622.00. In
turn, the amount owing in relation to the mortgage on the 20 Acres was in the amount of
$759,529.25 and carried a monthly mortgage payment of $7,211.00.

Shareholder Loans and Default on Mortgages

21, Between 2009 and 2020, the Tejpar Group and the Lail-Dhaliwal Group provided loans to
the Corporation to make up shortfalls associated with Servus Credit Union mortgage
payments, and with regards to taxes, insurance, association fess and utilities on the 20 Acres
and Morgans Rise properties. The loans were recorded in the Corporation’s financial
statements and approved by the Parties on an annual basis prior to being finalized by the
accountant.

29, I have reviewed the general ledgers of the Corporation (as of April 30 of the respective years)
prepared by RWC, RSE Management and Aruna Lalani and do verily believe the same to be
true that in 2018, the shareholder loan balance of the Parties was set out as follows:

a. $475,247.14 to Mahmood Tejpar;

b. $342,400.10 to Murad Tejpar;

c. $130,732.03 to Gurpreet Lail-Dhaliwal; and
d. $57,509.86 to Jasprit Lail.

Attached hereto and marked as Exhibit “F” is a copy of the Corporation’s general ledgers
for the years 2010 to 2018.

23. I have further reviewed the financial records of the Corporation for the period of May 2018
to May 2019, and verily believe to be true that the following additional shareholder loans
have been made to the Corporation since the 2018 fiscal year ended:

a. $18,470.15 has been provided by Gurpreet Lail-Dhaliwal,
b. $18,795.42 has been provided by Jaspreet Lail; and
¢. $44,022.40 has been provided by myself and Mahmood Tejpar from a joint account.

24.  Accounting has not been completed for the 2019 fiscal year.
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Given the foregoing, the shareholder loans of the Corporation currently stand as follows:
a. $497,258.34 to Mahmood Tejpar;
b. $364,411.30 at Murad Tejpar;
c. $149,202.18 to Gurpreet Lail-Dhaliwal; and
d. $76,305.28 to Jaspreet Lail.

In addition to the foregoing shareholder loan amounts, I do yerily believe that the general
ledgers and financial records of the Corporation set out the following loan amounts as owing
to other members of the Lail-Dhaliwal Group, several third-party investors and BHL

a. $7,042.58 to the estate of Paul Lail St.;
b, $11,027.72 to Amarjit Kaur Lail;

c. $100,536.58 to Karim Kaba;

d. $100,536.69 to Salim Lalani;

e. $201,091.65 to Noor Noorani; and

£ $241,428.57 1o BHL

Despite having had an opportunity to review, and having approved the financial statements
between 2005 and 2018, the Respondents began to dispute the shareholder loan amount

attributable to the Parties in the Corporation’s financial Statements in or around October
2018. :

Mahmood Tejpar and I subsequently met with the Lail-Dhaliwal Group on a number of
occasions to attempt a resolution of the dispute related to the sharcholder loan amounts. The
most recent meetings have taken place on April 3, 2020, April 19, 2020 and May 3, 2020,
Despite these meetings, the Respondents continue t0 dispute the shareholder loan amounts
set out in the Corporation’s financial statements. The disagreement in relation fo the
shareholder loans has led to an ongoing deadlock of the Partics’ relationship, which is
negatively affecting the Corporation. ‘

Further, the members of the Lail-Dhaliwal Group have repeatedly failed to cooperate with
Mahmood Tejpar and I or to respond to our requests for information or those requests made
by third party investors of Servus Credit Union. This conduct on the part of the Respondents
has stymied the Corporation’s ability to function and obstructed the Parties’ efforts to sell
the 20 Acres, Morgans Rise and Aberdeen Lands, Examples of such requests include:

a. On June 14, 2019, the Parties agreed that myself and Pawan Dhaliwal would obtain
separate Market Assessment Valuations for the 20 Actes so that the Parties could agree
to a listing price. 1 obtained a Market Assessment Valuation, but Pawan Dhaliwal
failed to do so;
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b. On July 16, 2019, Gurpreet Lail-Dhaliwal asked the Parties to provide the Corporation
with supporting documentation outlining the shareholder loans made. Mahmood
Tejpar and 1 provided our supporting documentation to the Corporation, but the
Respondents’ supporting documentation was never produced;

c. Also, on July 16, 2019, Gurpreet Lail-Dhaliwal advised myself, Mahmood Tejpar and
an outside investor, Salim Lalani, that the Respondents had retained Frnst and Young
to review the Corporation’s financials, We were told that Ernst and Young’s report
would be shared and reviewed with the Parties. To date the report has not been
provided;

d. On October 2, 2019, a representative from Servus Credit Union requested that the
Parties provide personal net worth statements to assist with obtaining a lower rate for
the renewal of the Corporation’s mortgages. The Respondents never responded; and

e. Repeated requests by myself and Mahmood in the summer/fall of 2019 and spring of
2020 for back up documentation to demonstrate the Respondents’ position on the
shareholders loans have been ignored.

Furthermore, Jaspreet Lail failed to contribute his agreed upon share of the 20 Acres and
Morgans Rise mortgage payments for the months of January and March 2018 as well as
February, March and May through September of 2019, resulting in their default.

The Lail-Dhaliwal Group’s failure to pay their share of the Corporation’s mortgage
obligations on time, as well as their refusal to communicate bas made it impossible for the
Corporation to meet its obligations to Servus Credit Union. Mahmood and I have lost
confidence in the Respondents’ abilities as Directors and no longer trust that they are acting
in the best interests of the Corporation.

On May 13, 2020, the Corporation received a letter of default from Servus Credit Union.
The letter set out that the Corporation had defaulted on its payment, reporting and conditional
obligations under the 20 Acres and Morgans Rise mortgages and the Credit Facility Letter,
dated March 14, 2018, A period of 15 days was provided to remedy the defaults. Attached
hereto and marked as Exhibit “G” is a copy of the letter of default received from Servus
Credit Union, dated May 13, 2020.

The Applicants subsequently retained Zul Verjee, Q.C., Barrister and Solicitor with Verjee
& Associates (“Counsel”) on May 25, 2020 to assist in resolving their dispute with the
Respondents and in responding o Servus Credit Union’s letter of defauit.

I have been advised by Counsel and verily believe to be true that Verjee and Associates
communicated with counsel for the Respondents, Michael Strilchuk of Strilchuk Law, on a
number of occasions in May, June and July 2020, proposing several scenarios to resolve the
Parties’ dispute. 1have further been advised that Verjee and Associates proposed that the
parties attend a mediation/ arbitration to resolve their dispute in the event an agreement could
not be reached.

[ have been advised by Counsel and verily belicve to be true that despite the substantial
communications between Verjee and Associates and Mr. Strilchuk, a resolution of the
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Parties’ dispute was not reached and the Respondents were, and remain, unwilling to attend
mediation/arbitration.

On June 22, 2020, the Corporation received a further letter from counsel for Servus Credit
Union, Tom Gusa, Barrister and Solicitor with Dentons Canada LLP, demanding payment
of its indebtedness to Servus Credit Union, totaling $1,672,302.27. A 10-day deadline was
provided. Attached hereto and marked as Exhibit “H” is a copy of the demand letter
received from Mr. Gusa, dated June 22, 2020.

I have been advised by Counsel and verily believe to be true that Verjee and Associates
subsequently wrote Mr. Gusa on July 3, 2020, requesting that Servus Credit Union forebear
on taking further action in relation to the debt until the end of August 2020, to allow the
Partics an opportunity to resolve their dispute and rectify the Corporation’s defaults.
Attached hereto and marked as Exhibit “I” is a copy of the letter sent to Mr, Gusa by Verjee
and Associates, dated July 3, 2020.

I have been advised by Counsel, and verily believe to be true that Nicholas Mcllhargey of
Verjee and Associates received a telephone call from Mr. Gusa on July 15, 2020. During
the call Mr. Gusa advised Mr. Mclihargey that Servus Credit Union was no longer interested
in maintaining a relationship with the Corporation and required full payout. Furthermore,
he advised that any forbearance period agreed to by Servus Credit Union would require
payment of a substantial penalty fee and a consent redemption order for use in the event the
extended deadline was not met.

Based on the foregoing, I do verily believe that it is not possible for the Parties to resolve
their dispute. The dispute has damaged and will continue to damage the Corporation and its
sharcholders and it is preventing the Corporation from rectifying its mortgage defaults with
Servus Credit Union,

This Affidavit is made in support of an application for an Order directing the Respondents
to purchase the Applicants’ shares in the Corporation pursuant to 242 of the Alberta Business
Corporations Act, RSA 2000, ¢ B-9, or, in the alternative, to have the Court wind-up and
dissolve the Corporation pursuant to Section 215 or 242 of the Alberta Business
Corporations Act, RSA 2000, ¢ B-9.

SWORN (OR AFFIRMED) BEFORE ME )
at City of Calgary, Alberta, this ﬁﬂ dayof )
July, 2020. )
)
) @0\/
V) \\R e
Commissioner for Oaths in and for the MURAD TFJPAR

ProvilisHOLAE MCILHARGEY

BARRISTER & SOLICITOR
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Nicholas McIthargey
Direct Line; 403.384.0308
e-mall: nmellhargey@vogelverjee.com

Lega! Assistant: Cheryl Abbey
Dlrect Line: 403.384.0319

e-mall: cahbey@vogelverjea,com

Paralegal: Fabi Pangilinan
_ Direct Line: 403,384.0305
e-mall: fpandilinan@vogelverjee.com

February 24, 2021 VIA EMAIL
REPLY TO: DOWNTOWN OFFICE

Bennett Jones LLP

2500 Bankers Hall East

855 - 2™ Street SW |
Calgary, AB T2P 4K7 : . - _

Attention: Justin Lambert.

Dear Sir:

Subject: Murad Tejpar and Mahmood Tejpar v. Gurpreet Lail-Dhaliwal and
Jaspreet Lail
Court File: 2001-09142
Our File: 533653-2682

Further to the Questioning of our client, Murad Tejpar, held on November 24, 2020,
please find attached the following responses to the undertakings given at that time:

U/T #1 Q Referring to the correction to paragraph 22 of Mr. Murad Tejpar’s
affidavit, to provide a current breakdown of the varlous

shareholder loan balances,

R Mr. Tejpar advised that taking into account the correction
to paragraph 22 the current shareholder loan balances are

as follows:

$498,729.00 to Mahmood Tejpar;
$355,711.04 to Murad Tejpar;

$151,061.35 to Gurpreet Lail-Dhaliwal; and
$72,254.98 to Jaspreet Lail.

SOUTH OFFICE | Sulte 1050, 102071 Southport Road SW Calgary, Alberta T2W 4X2 | Telephone: 403.255.2636 | Fax: 403.253.8036
DOWNTOWN OFFICE | Suite 200, 128 - 2 Avenue SE Calgary, Alberta T2G 5J5 | Telephone: 403.532,8881 | Fax: 403,532.8870
vogelvarjee.com




U/T #2

U/T #3

U/T #4

U/T #5

U/T #6

U/T #8

Q

To provide any paperwork that supports Mr. Murad Tejpar’s
evidence that there Is a debt owed to the tenant at 20 acres for

$90,000.

The debt owed to the tenant is set out at article 11 of the
Residential Tenancy Agreement & Right of First Refusal to
Purchase between 1178929 Alberta Ltd. and Mr. Kimball
Lacey. A copy of the Residential Tenancy Agreement &
Right of First Refusal is attached.

To produce the original MNP emall with the archived electronic
general ledgers attached.

A copy of the original email from Mr. Khemani in which the
archived electronic general ledgers were provided is
attached.

To provide the general ledgers maintained by Ms. Lalani In the
format she stored them; to provide in electronic format if they are

avallable In that format.

Ms. Lalani has advised that the general ledgers are stored
in paper format. A copy of Ms. Lalani’s correspondence
related to same is attached,

To enquire of Ms. Lalanl whether she recalls there belng any
formal assignment documentation put in place with respect to the
loan transfer deposed to in paragraph 15 of Mr. Murad Tejpar’s
affidavit; If so, to produce any such paper she has a copy of.

Ms. Lalani has provided the attached documentation, with
signatures, setting out the loan assignment outlined in
paragraph 15 of Murad Tejpars Affidavit.

To make enquiries of Mahmood Tejpar as to why Flrst Calgary
Account 1708205 appeared to be registered to both Bellaglo

Homes and 117.

Mr. Mahmood Tejpar advised that when 1178929 Alberta
Ltd. was first incorporated it operated under the trade
name Bellagio Homes. The reference to Bellagio Homes on
the First Calgary Account is to the trade name. Accounts
for the corporate entity Bellagio Homes Inc. were opened
separately, and can be distinguished by use of the full
corporate name, Bellagio Homes Inc. The incorporation of
Bellagio Homes Inc. was done for tax purposes.

To provide a copy of the market assessment valuation for the 20
acre land.




U/T #9

U/T #10

U/T #12

u/T #13

Uu/T #14

Q

A copy of the market assessment valuation by Mr. Jobbagy,
dated November 20, 2018, is attached.

To provide whatever contact information Mr. Murad Tejpar has for
Katim Kaba, Sallm Lalani, and Noor Noorani including mailing
addresses, email addresses, and phone numbers, (TAKEN UNDER
ADVISEMENT)

The contact information Mr. Tejpar has is as follows:
+ Salim Lalani - 403-830-0534
1144 Falconridge Dr. NE

salimlala@gmail.com
« Karim Kaba - 403-826-5529

karimkaba@gmail.com
« Noor Noorani - 403-608-6115

772 East Lakeview Rd
sulnoor@hotmail.com

Referring to Exhibit 1 and the balance sheet, to enquire of Ms.
Lalani what balances comprised the loan payable line item in the
amount of $376,833. (UNDERTAKING DISCHARED AT PAGE 42)

The loan payable is a breakdown of the loans made by the
private investors, as set out in Aruna Lalani’s email dated
November 9, 2017, which can be seen at Tab 31 of the
Applicants’ production.

To provide coples of the T-2s that are available for both Bellaglo
Homes and 117.

Copies of the T-2's for Bellagio Homes and 1178929 Alberta
Ltd., provided by the accountant Aruna Lalani for the period
2010 - 2018 are attached.

To produce a copy of the 2018 financial statement for the
corporation if that is the last available statement.

A copy of the 2018 financial statement for 1178928 Alberta
Ltd. is attached.

To produce any Bellaglo Homes financial statements produced for
any years post 2015,

Mr. Tejpa'r inquired with Ms. Lalani, who confirmed that
there were no financial statements prepared for Bellagio
Homes Inc. after 2015,




The responses to the remaining outstanding undertakings will be provided to you In
due course,

Yours truly,
VOGEL VERJEE/
V&

Nicholas McIlhargey
NM/fp
Attachment
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CERTIFICATE

I, Nicholas Mellhargey, Barrister and Solicitor and a Lonmmqmncr for Duths in and for the
Provinge oJ Albmm, amnr hereby sulisficd that a remote cnnumasmnmg Proccss Was necersary
to commilssion the Affidavit of Murad Tejpar-on. :Exmaﬂj 2., 2021, Tn light-of the
COVID-19 pandemie, and the public healily cmergency dectired for ‘rhc Trovince of Alberty, 1l was
unsafe (v maodical reasons. for the. deponent and the commissiondr fo.be phy sically present

{ogethier.

Datedthe 12 of January, 2021,

// ’ /¢
g /’
L
/ . /
Nicholas Mcllhargey
Commissioner for ()aths inund (or the Provinee ol Alborta
WWHOLAS MCILHARGEY

BARRISTER & SOLICITOR




COURY PILE NEUMBER 200109142
COURT COURT OF QUTEN*S BENCH OF ALBERTA

JBICTAT CENTRE CALGARY

APPLIGANT(S) MURAT TEIPAR and MAHMOOD TEIPAR ]
RESTONDENT(S). GURPREET LAIL:DHALIWAL and JASPREET
1AL
. I INV # 107659
BOCUMENT SUPPLEMENTAL AFFIDAVIT
ADDRESS FOR VOGEL VERJIER
SERVICEAND -_ijizn‘r'is_u;i"'s & Solicitors
CONTACT 200, 18- 2aveme s
e P T . Albis et T2 54
IN‘EQJW ATIGNOT Calpary, Alberfa: "T26 553
PARTYFILINGTHIS  Agiention: '
DOCUMENT

1,

i

‘howiever; th;!‘;utscs were fiot gble 1o ugre 1o glies terins _
outiined betow, 1 now no:longer helieve that resolufion:through: aebittation is possible.

J have been wdvised by my counsed, Zut Verjee, Q.C, of Yopel Vorjeg (“Counsel), thiat: on

‘aedviae hatic-tiad een retsined by the chpondcuts and would be replacing M,

''glephonie; ©  (403) 532-8831
agsinile:  (403) 532-8870.

E-Muul: averjeeld Dvogelverjeicom
et Ther gey(_wugb]vunw con
Hilbe-Na,; 533653-2682

AMidavit of MURAT. TEJPAR sworn on thie L2 day of Junuary, 2021

1, Murpd”I'ejpar, of Calgary, Alberta, MA [([!Z-CDA:'TH ANDEAY THAT:

| gmegne of the A ppln:antq aanted: hercin dnd, ds suel, LIAVE pérsonial. l{.ﬂUW[L(lgb uf’ the.

matters hereinafter deposed tu cxeept whicto: Staied 1o be based oo [nformation gnd beliol

:.;-.ﬂnd whert 5o Stat@d [do-verily: beliove siumelo be lrue;

Ty AQTdavit is e.uppl«,mm(aﬂ oy (He. Affidavit T vore b July 24, 2020; Anyand all
Cipitalized ey used hereln anc[ not othcmusc defined shall have tho: same meining s
aseribed o such terms 1n the Tnitial Affidayit,-

‘Since my Affidavity swom: July 24 2020, was (iled, thy Par(is-have continued to work

miion o raceed with arbltlatlotl
rh:tw Hon. and Gased o the cvents

owardsh r{,mlutloﬂ ot their digpure. 1) witg i Pdtllbh

July. 29, 2024, histin l,ﬂmhml of Beinitl Jones SRS boitacted thc Vngc] Vurch oG
Stit |chu[<

as their counsel.

s

e Y
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T have heen advised by Counsel and verlly believe to be true that on September 2, 2020,
a Statement of Claim bearing Action No, 2003-13227 (the “Servus Action’) wag served on
mysedland Mahmood Tejpar (“Mahmood™) through the Vogel Verjee office. The Statement
of Claim named the Corporation and the Parties to the within Action as Doefindmts and
sought judgment for the Cotporation’s indebledness with the Servus Credit Union
{“Servus™), Attachod hereto and marked sy Bxhibid ®A* is u true sopy of ihe Statement of
Claiin buaring Action Ko, 2003-13227, which T have reviewed,

1 have been advised by Counsel and verily believe 1o he true that on September 22, 2020
1 Slatoment of Delence was filed in the Servus Action on behalf of myself and Mahmood.
Atlached hereto and marked as 1ixhibit “B” is a true copy of the Statement of Defience filed
an September 22, 2020, which 1 have reviewed.

| have been advised by Counsel and verily believe o be (rue that on October 30, 2020,
Mr, Lambert wrote Mr. Nicholas Melthargey of Vogel Verjee and advised that his clicnts
had aceepled an uneonditional offer fram a thivd party to purchase Morgan’s Rise for
$2.18 million, The Respondents’ lsting of Motgan's Risc had nel been ised with, o
approved by, myself and Mahmood ot our Counsel al auy poini prior to this date. Atached
hereto and marked as Bxhibit “C™ is u (rie copy of the e-mail correspondenee between
Mr, Lambert and Mr, McTlhargey, dated October 30, 2020, which L have reviewad,

I have been advised by Counsel and vertty believe to bo truc that Mr. Lambert subsequently
diseussed e sale 0T Morgan's Rise, including the purchase price of $2.18 miltion, in a phone
call with Mr. Mellhargey on November 2, 2020,

During ihe evening of November 2, 2020, I was reviewing the Morgan™s Rise fisting on thie
website www.rew.ca. The wobsite said Lhat Movgan’s Rise had sold for $E.3 millivn,
approximately $900,000.00 less Lhan advised by Mr. Lamberd. advisod my Counsef of the

discrepancy irmmoilixlely,

I have been advised by Counsel and verily belicve to be true thal when Mr. Melthargey
raised the diserepancy in (he sale price with Mr. Lambert through email on November 3,
2020, Mt. Lamberl replied that the purcliase price was $1,218 miflion and the discrepancy
ad been a mistake, |le fyrther added that the purchase had fallen throngh and that Morgan's
Rise had been relisted by the Respondents, Attached heteto and muaked ns Exhibit “D” is
a true copy of the c-mail correspondence between Mr. Mcllhargey and Mr, Lambert, duted
Navember 3, 2020, which [ have reviewed.

The relisting of Morgan'’s Rige again took pluee without the involvemeni or epproval of the
myset anl Malunood. Further, ] am advised hy Counsel and verily believe to he true that
the ralisting ook pluce without thelr involvement or awareness,

1 have been advised by Counsel and verily believe to be true thal Counsel wrote Mr, Lamnbuerl
on Nuvember 4, 2020 10, amongst other thingy, request a copy of the purchuse and sale
conleaet for the Morpan’s Rise pirchase that had fallen through, as well as the name of
counse! representing the Corporation for the puspose of the sale. Counsel further demanded
that the Respondents inelude the Vagel Verjee offtce on any Ritie corresporddence related
Lo the sule af Morgan's Rise, Attached hereto angd marked as lexhibit E” is a frue copy ol
e correspordence from Counsel, dated November 4, 2020, which T have reviewad.
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1 hgve bietiadvised by Counsel arid vetily. belleve loDe trug that Mr, Liambent replied fo.

Counsel gn'Noverber 5, 2020, ‘i his vaply, he adyised, srnanpst other things; that hisclienls

had acvepled a conditional offor froma third patty to purchuse Morgan’s Rise, This once

agatin oeonered without the involvemcnt of mysell, Mahmood; droue Counsel. A puichase
agrecnient accompanying the letler sl out that an ulfcr of $1.265 million was aecopted by:
the Regpondents om November 3, 2020,

T hgve been advised by ‘Counsel and Q_Brﬂ:}f,iiﬂ]ieﬁ.?e to b teié thiat My Lambert’s letter lurther
representad that the Respoudents would allempt © enguge lhe Vogel Verjees aftice in fiitwe:
communicition wlated to he salg of Morgan's- Rise, however, the name ol connsel
usling tor'the Covporation i1 thie sale was not provided, Mr., Lambet alsosérved an wnliled
Natiee of Appointmen Lo crossrexamine. me on my Aftidavit, gwor July - 24; 2020, il
viilsed atlegutivns that the Applicants Had et been responsive (o-past inquires by his uffice
velaling o the 20, Avtes. Attached hercto and.muled ag lixhibil “F |5 @ true copy of the
cortcspondence: from. Mr. Jamberl; dated N\.Cl.\f'ﬁlﬂl')'@i":‘s,"2”{}2(;__]'; glong with-a copy ol lhe
puieliase agrecmentynd unfiled Notice of Appointment, which { have révicwed.

1-huve been adiised by Counsel and vorily belisve o bertrae that the Vogel Verjee: ollice
was nol ¢opled an any. gorrespondente relatiing (o thé:sale of Morgan's: Rise wulil
November 23, 202¢, Furlher, [ have been adyiscd by Counsol and verily bolieve to b true
that a5 oF the date of this Affiduvit, Vogel Verjee has never been copied on correspondence
with the lisling agerit or eaunsel for the purchaser invalved in the sale:

1 'have bacn advised by Cotbsel wng verily beligve (0 be-true, 1h‘uL[hq=Rcspi:mﬂ§:nl.s"'-Not'i‘cct
ol Appointmenl was subsequently adjourned by apecment to November 24, 2020 1 allow
for the production ol fing nolal records under the conlrol-of myself or Mahmood, 1 havebeen
advised by Counsel und sorily betieve (o be lrue thet the finianelal records unider theicontrol
of mysell and Mahimood were provided to M. Lambert-an Novembor 20,2020,

I have been advised by Counsel and vertly belisve 1o be ttue thal on November 9, 2020,
Counse] wroted lelter 1o:Mr, Taumberl 1o, amangst other things, request confitmation that the

depogitoutlined in Uie tiiost togent purchase agreement Jioi Morgan’s Risé (the “Deposit”)

had Boen, received,  Counsel finther reilitated the 1equicst to be: neluded on all funire
eomnuinleation. conceming the: Morgan's Risc sale and highliglited prlor conespondcice
sent (0. Mr, Lambert in refation to the 20 Acres property; mast recetitly in ansemail datod
Navenber 3, 2020, attached o this:Affidavit as Exhibit “pm; Atlached hercto and markel

as Lixhihlt ¥G? s u {rae copy of the correspondence from Counssl, dated Novembel 9,2020,
whicli 1 have revicwed.

[ hive beemaduised by Conngel ad verily balicve ta b true thal. confismation oﬁ-ﬁ-l_m Deyposit
uard the nasiie of counse! representiiy the Corpotation. livthe sale was fiot proviged.

T have been advised by Counscl and verily believe to be trie fhat on Navember 16, 2020,
Wle, WeRhargey sent a letter to Mr. Lumbert to, amengsl othigr- things, réiterate his request
Tor confiimation that the Depiosit had been Teoeived. Ny, lcllhargey furihorrequested thal
Mr, Tawberl produce-capies of the tinanclal iecardsunder his-clicats” comirol to-ussist-with
resatution of the Pauics dispute. Attached heroto ang marked as Exhibit #117 I3 actrue copy,
of the coregpondence. frim Mr. Mellhargey, dated Noveiber 16, 2020, which 1 hm’c
reviewed; '
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20,

a1,

23.

24,

N
Kk

26.

27
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I have been adyised by Connsel and.-verily helicve to-be true (hal My, Lamberdt wrote
M, Mv.,llhmgcy on-November 17,2020, to, amongsl othcr_thmga contlrm the realtor’s

recepl of the Dcpos:t and provide detily rélated ta the salo:
conditions o the sale vere watved on November 14, 2020 1 have been advised by Counsol

thal the Vogél Verjee office was not pivy Ld- the Regpondents commuumication with the
reallor:

I have further been advised by Counsel and vétily belicve to big (voe- that My, Eambecl wiote
that the fTnancial recvds ander his clients -cantial would be:produced as soott possible; buf
nol prior o piy eross- exammatlon. Allun]u,cl heretp dnd marked as Exhibit “17 5. true copy
of the.con L‘apurldkllcl.- from M, Lambert, dafed Noviniber17,:2020, which T have reviewed,

I liave been advised by Counsel and verily belicve to-be tr ue that although the fingneial
tecords under (i mnﬂol of mysell and Mabmoud were provided to M Lanibert on
November 20, 2020, the finanginl yocords under the Respondents’ ‘control have 1ot been
disclosed or pmdum,d as of the-date ol this Affidavil,

T hyve been ddvised by Counsel and yerily ‘belleve W be true thal laler on Navember 17,
2020, Wi, Lamhan senl dni cmail advising that Michael Sirilohule, 6f Shilchuk Law, who had
pmvmwﬂy beon acting ay. counsel for the Respondeits in' thi matter, was 1e}31t,suntmg, thes
Corpotation in the sale-of Morgan's Rise: Alached licieto and matked as Hxhibil =3 iy’
wlrue copy of the worrespondence from Mr. Lamberl, dated November 17, 2020, which.

I have revigwed,

I haye bueen. advised by Counse! sl verily believe to.be. frue that on November 18, 2020,
Mr. Mollhargey wrote Mr. Strtlehul 1o highlight the conflict between his oilice and mysc,]f
and Miilisood. | have boen ddvised thul Mr, Strllehuk replled the same duy to advize that
he had fiol te wived ingfryclions from” the Rupondent% on the gale of Margan's Rise,
Attached horcto and marked ay Exlilblt “I¢¥ iy o Lug copy-of fhic cortespondence foti
Mr, Mellbargey, dated November 18, 2020, whn.hl]mw, reviewed,

Ihave been udvised by Comnseland verily belieye o be trie that Mr. Lambert subsequently.
sent dn emall o (he Vogel Verjes ofifec alléging Lhitt the lete 1o Mr, Sbilehule was.
wnn attempt to hall the sate of the: Mmgan's:Rise property. Allaclied herelo arid; munled as.
Fxhiliit “17* is & true copy ol the correspondence Trom Mr. Tambert; dated November 18,

2020, which [ ave Yeviewed,

] have been wdvlsed by Coinssl and verlly helieve Lo be tiue:that on November 19, 2020,

M, Murlhmgc} gent-a letter o M Lambett to3 ANl othet hings,. again roquosl the
name ol counge! representing the G (Jl'pmmion in the Mo gan’s Rise sale and highlight the:

coricérns af wiysel! and ‘Matniood regarding the vse of M, Strilehule. Attached harefo and
matked ag Lixhibil “M*" is a frue capy of the corresponddnte fram Mr, Mellliargey, dated

November 19, ).UQ{J which I have reviewed:

T hgve beer advised by Counsel and verily bellove ta be Lrue thal Mr Lambert: subsequently
seiit correspandence Lo Mr, Mcllbargy later thal day to- réguast that myself und Méahmood
comsent W the use af Mr, Steilchak Tor the sals of Mm'gﬂn s Rise, despie hisconflict, Tam

advised hat Mr. Mellhargey veplied w again lilshlight the canfliot wod reluse.  Atlached:

héreto and marked as Exhibit #NY is e :correspundence betwgen My, Lambert iand

£ iorgan's Rlse, including that
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29,

34,
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M, Mellhurgey, dated Novomber 19, 2020, whish Thave _rcviewad.‘

[ have been advised by Counsel and verily believe 1o b frue thal the: pariies sibsequently
agreed to refain Geoff Home ol Cameron Hathe. to act for-the Corporation in die galé of

Morgan's Rise, Attaclied hereto a3 [ixhibit “O™ isthe corvespondence butween My, Limbert.

aridd Me. Mellhargey refatig o (e revdiner oFMr, Hotne, dated November 20 and 23,2020,
whiteh [ bave reviewsd.

I have been advised by Counsel.and vorily belisve (o be tre, hal depite: Mr, Steilchulcs
agsertion tHat he wasnot aelin g o the Corporation, un cnadl forwsrded by My, Toth Gusa,
cobnsel for Scivus, on November 27, 2020 reveals that v, Steilchuk subseyucitly

discussed the snle-af the Morigan’s Rise progerty with Mr, Gusa on November 23, 2020,

e emall fucther vevoals that Mr. Gusa torwarded « payout stalerient on the Morgai’s Rise:

properly 1o Mis Soilchul on November 24, 2020 in vesponse tohiy request; Attached heteto
and marked ag Lxhibil “P*is a froe copy of the correspandence from Mri Gusa, dated
November 27, 2020, which [ have reviewed,

I have been advised by, 'Cfio_m;se’l ani veril-y:hdlicve‘to be teae that the Morgan’s Rise. sale:

clostd an [Iecembir 4, 2020, and ¢xeéss prgeseds from the sale; amoumting 1o $239,925.90
vemain Lt Wwust with Camierari Home ponding, o resolutio of the Partles dispules ‘Aftached

hereto and marked oy Exhibit Q" Is o trug. copy of Ihe Sale Réporling Package forwarded.

fa- Vogel Verjee fo the partics” cotinsel by, Cameton Hovne, which Thave veviewed,

Baged un the Toregoing, [ do veiily believe that the Respondents have heenupresponsiveand
uncooperative in ouréfforts to-deal with then,

thic Corporation and digsolve 1ts remaining:agscts Is necessuty.

This Affidavil is made in support of all gpplication for.an Ovder directing the wind-up and-
dissotution of the Corpatation pursuant-to: Seclion 215 or 242 ol the Alberte Business.

Corporations Aat, R8A 2_@00_, o 13-4,

The. deponcat, Murnd Tejpar, wad ol phystcally present velore the Clommissioner of Oaths

{the

"Commissioner™), howevery ho was lInked with:lhe Commissioner uslng video lechuiology

and the process de’sdfi_hc‘d In-the flarch 20, 2020, MNotice Lo the Profession & Public: -Remele

Commissioning ol Aftidavits For uso in Civil and Bamily Proceedings During the COYID-19.

panderic way utilized,

SWORN (OR ARFIRMED) BEFORE ME
a1 Clly o Calgary, Alberli, this ek, dayof

January, 2021,

i mfEsiodér for Oathe 11y a0d for the
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POVIRCHUCAS MCILHARGEY

BARRISTER & SOLICITOR

) : I i longur belleve ity possible toresolve’
the Parties dispute without the Court’s nvolvement and an Order from the Comtto wind-up
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Exhibit “C”




This is Exhibit * { ? » referred to in the Affidavit
of MURAD TEJPAR sworn before me

* this_} 9~ day of JANUARY, 2021.

A COMMISSIONER FOR OATHS IN AND

FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR
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Nicholas Mcllhargey

From: Nichotas Mcilhargey

Sent; Friday, October 30, 2020 4:09 PM

To: lustin Lambert <Lambert)@bennettjones.com>

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee, (.C, <zverjee@vogelverjee,.com>
Subject: RE: any word from the holdout "investor'?; Flle: 2682;

Helio Justin,

It was our understanding that the assignment of the properties hadn't taken place yet, so this comes as a
hit of a surprise. However, we recognize that the offer is higher than what the parties were going to value
the property at for the arbitration. We can chat Monday.

Yours truly,

From; Justin Lambert-<Lambert/@bennettiones.com>

Sent; Friday, October 30, 2020 1;35 PM

To: Nicholas Mcllhargey <nmcllhargev@voge|verice.com>

Cc: Cheryl Abbey <cabbey@vogelveriee.com>; Zul Verjee, Q.C. <zverjee @vogelveriee.com>
Subject: RE: any word from the holdout "investor"?

" OK. My clients have also advised me that they are accepting an unconditional offer on Morgan's Rise from an arm's
- {ength third party for $2.18 miifion. Funds will be used to payout Servus. We will be helding on to the residual amount

after Servus, commissions, expenses and taxes, etc. are paid.

Justin Lambert

Partner¥*, Bennett Jonas LLP
*Denotas Professional Corporation

T. 403 298 3046 | F. 403 265 7219
Bennettlones.com :
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This is Exhibit ¢ [ ; # referred to in the Affidavit
of MURAD TEJPAR sworn before me

this_ 19~ day of JANUARY, 2021,

A COMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA '

MICHOLAS MCILHARGEY
SARRISTER & SOLICITOR
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Nicholas Mcllhargey

From; Justin Larmbert <tambert)@bennetijones.com>

Sent: Tuesday, November 3, 2020 11:50 AM

To: Nicholas Mcllhargey <nmcllhargey@vogelverjee.com>

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee, Q.C. <zverjee@vogelverjee.com>
Subject: RE: Lall / Tejpar Dispute; Sale of property; file: 2682

Nicholas,

A few things:

e Sorry—there was a mix up on the number ordering. The offer was for $1.218 milllon, not $2.18 miltion. In any
event, the prospective purchaser falled to post the required deposit, and the house is being re-fisted.

e Weare willing to entertain an assignment of the lands along the lines contemplated in the draft arbitration
agreement, However, we need some form of assurance that your clients have the ahility to pay out the Servus
morigage on the 20 acre lands before that land is assigned out. We also will still have the same issues with the
third partics potentially alleging a wrongful transfer of assets out of the company, and wish to know how you

propose to address that,

¢ We do not think that a mediation is likely to be worthwhile. If your cllents have an offer to make, they should
mabke it in writing for us to consider.

¢ We still have not seen any source documents to support the guantum of the shareholder loans alleged to be
owed to your clients. We have seen no source documents whatsoever to substantiate the alleged loans
advanced by thé third parties. To the extent you have any such source documents, you should produce them
now. The amounts your clients allege to be owed, and the amounts your clients allege are owed to the third
parties, are simply not substantiated by the bank statements. Production of source documents, if they exist,
would likely help bring a guicker end to the accounting disputes,

Justin

Justin Lambert

Partner®, Bennett Jones LLP
*Denotas Professional Corporation

T, 403 298 3046 | F, 403 265 7219
Benpnetones.com

Erom: Nicholas Mcllhargey <nmcllhargey @vogelveriee.com>
Sent: Tuesday, November 3, 2020 9:11 AM

To: Justin Lambert <Lambert!@bennettionas.com> ,
Cc: Cheryl Abbey <cabbey@vogelveriee.com>; Zul Verjee, Q.C. <zveriee@vogelveriee.com>
Subject: Re: Lall / Tejpar Dispute; Sale of property; file: 2682

Justin,
We received some troubling news this morning from our clients that may or may not be true.

1




Setting aside the issue of the Lails’ sale of Morgan’s Rise without corporate authority to do so, which may
be the subject matter of an emergency application, our clients have advised that Morgan’s Rise was sold
for $1.3 Million. Thls Is significantly less than the $2.1.8 million that you told us Morgan's Rise had been
sold for. Please provide us with details on the sale, Including the name of the purchaser, the closing date
and the name of counsel acting for 1178929 Alberta Ltd. in the sale, We also want a copy of the final
purchase and sale agreement for the property, which we understand has been executed by your clients.

CQur clients are entitled to this information as directors and shareholders of 11789.29 Alberta Ltd. and its
production should clear up any confusion regarding detalls of the sale. We look forward to its receipt as

soon as possible.

Yours truly,

~Nicholas Mcllhargey | Lawver

403,384.0308
403.532.8870

VOGEL VERJEE
nmecllhargey@vogelverjee.com

Downtown Office: Suite 20Q, 128 ~ 2nd Avenue SE | Calgary, Albarta T2G 535
Vigel Verjee Is an assoclation of Vogel LLP and Verjes 8 Associates for the purpose of the practice of law,

vogelverjee.com O QO >>VIEWOUR DISCLAIMER
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Best Lawyers
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Bennett Jones is committed to mitigating the spread of COYID-19, We have transitioned to a remote work environment
and contlnue to provide complete and uninterrupted service to our clients, Visit our COYID-19 Resource Centre
{hitps://www.bennettiones.com/COVID-13} for timely legal updates.

The contents of thls message ' may contain confidential and/or privileged subject matter. If this message has been
received in error, please contact the sender and delete all coples. Like other forms of communication, e-mail
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to communicate with
you by e-mail, please notify us at your earliest convenience. In the absence of such notification, your consent is
assumed. Shoutd you choose to allow us to communicate by e-mail, we will not take any additional securfty measures

{such as encryption) unless specifically requested,

tf you no longer wish to receive commercial messages, you can unsubscribe by accessing this link:
http://www.bennettiones.com/unsubscribe
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Exhibit “E”




This is Exhibit ¢ é" » roferred to in the Affidavit
of MURAD_ TEJPAR sworn before me
this _j&-  day of JANUARY, 2021,

A COMIMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Y VOGELVERJEE

Zul Verjee, Q.C.
Direct Line: 403.384.0300
e-mail: zverjee@vogelverjee.com

Legal Assistant: Amy Mitchell
Direct Line; 403.384.0304
e-mail: amitchell@vogelveriee.com

November 4, 2020 VIA EMAIL
REPLY TO: DOWNTOWN OFFICE

Bennett Jones LLP
#2500 Bankers Hall East
855 2nd Sireet SW
Calgary, AB T2P 4K7

Attention: Justin Lambert

Dear Sir;

Subject: Servus Credit Union Ltd. v 1178929 Alberta Ltd., Murad Tejpar,
Mahmood Tejpar, Jasprit Lail, and Gurpreet Lail-Dhaliwal
Our File: 533653~2682

We wrlte in response to your emali dated November 3, 2020.

We have serious concerns regarding your clients’ actions and the Information that is
being provided to us. We discussed the purchase price with you yesterday during
our phone call and the mlx up In price, which amounts to a $1 milllon dollar error,
was not raised, We still require production of a copy of the unsuccessful purchase
and sale agreement executed by your clients for reference, as well as the name of
the counsel and listing agent the Lails have retained to represent 1178929 Alberta
Ltd. (the “Corporation”) in the sale.

As noted In our earlier correspondence, the Lails’ do not have the authority to
lIst or accept an offer for sale of Morgan’s Rise on behalf of the Corporation without
the Tejpars’ involvement. Their efforts to do so unilaterally amounts to an act
of oppression under the Business Corporations Act, RSA 2000, ¢ B~9, Our office
must be Involved in any effort to sell the properties, We await conflrmation of
the name of the listing agent and counsel for the Corporation before the end of

the day today.

With respect to the shareholders loan dispute, we have made the generél ledgers of
the Corporation available to you through the Affidavit of Murad Tejpar. The general
ledgers were prepared by professional accounting firms retained by the

SOUTH OFFICE { Suite 1050, 10201 Southport Road SW Calgary, Alberta T2W 4X8 | Telephone; 403.255,2636 | Fax: 403.253.8036
DOWNTOWN OFFICE | Sulte 200, 128 - 2 Avanue SE Calgary, Alberta T2G 5J5 | Telephone: 403.532.8881 | Fax: 403.532.887C

vogelveries.com
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Corporation, We have yet to see anything from the Lalls’ to suggest that the
accounting was not completed correctly or any evidence to suggest that errors were
made. The Lails’ demand that every source document be produced for review

Is ynnecessary under the circumstances.

. Our cllents would prefer to resolve this matter outside of Court, but are prepared to
proceed with thelr application if necessary. We ask that you forward the requested
information related to the sale and conflrm In writing that no further action will
be taken to sell the property without our cllents’ involvement before the end of

November 4, 2020,

Yours truly,

VOGEL VERJEE

- ¢ Zul Verjee, Q.C.
X0 Zv/NM/caa
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Exhibit “J”
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This is Exhibit j » referred to in the Affidavit

of MURAD TEJPAR sworn before me
this el day of JANUARY, 2021.

A COMMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
SARRISTER & SOLICITOR




Nicholas Mcllhargey

From: Justin Lambert <Lambertl@bennettjones.cam>
Sent: Tuesday, November 17, 2020 5:05 PM

To: Nicholas Mcllhargey <nmcilhargey@vogelverjee.com>
Ce: Marjorie Villar <VHlarM@bennettjones.coms; Cheryl Abbey <cabbey@vogelverjee.com>
Subject: RE: Service Credit Union v 1178929 Alberta Ltd. et al, File: 2682

| understand that Michae! Strilchuk is handling the sale of Morgan's Rise.
Justin

,eﬁ(f% Justin Lambert

Partner*, Bennett Jones LLP
¥Denotes Professlonal Corparation
T. 403 298 3046 | F. 403 265 7219
Benneltlones.com

From: Nicholas Mcllhargey <nmcllhargey@vogelverjee.com>

Sent: Tuesday, November 17, 2020 3:04 PM

To: Justin Lambert <Lambert/@bennettjones.com>

Cc: Marjorie Villar <VillarM@bennettiones.com>; Cheryl Abbey <cabbey@vogelveriee.com>
Subject: RE: Service Credit Unfon v 1178929 Alberta Ltd. et al. File: 2682

Hello Justin,

Thank you far your letter.

Could you please advise who s acting as counsel for 1179828 Alberta Ltd.? Your letter does not identify
them and the Petchatnikov purchase and sale'agreement provided only identifies Gary Basra, who I

“understand is a realtor.

Yours truly,

Nicholas Mcllhargey | Lawyer

403.384.0308
| 403.532.8870

/ VOGEL VERJEE
nmellhargey@vogelverjee.com

Dawntown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta 726G 515

Vogal Verjee Is an assoclation of Vogel LLP and Verjee 8 Assoclales For the purpese of the practice of [aw.
vogelverjee.com
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This is Exhibit * 1; » referred to in the Affidavit
of MURAD TEJPAR sworn before me

this |9~ day of JANUARY, 2021.

A COMMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

MICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




VOGEL VERJEE

Nlchelas Mcilhargey
Dlrect Line; 403,384.0308

e-mall! nmcllhargey@vogeliverjee.com .

Legal Assistant: Cheryl Abbey
Direct Line: 403,384.0319
e-mall: cabbey@vogelverjee.com

November 18, 2020 VIA EMAIL
REPLY TO: DOWNTOWN OFFICE

Strilchuik Law
505 - 21 Avenue 5W
Calgary, AB T2S 0G9

Attention: Michael J. Strilchuk
Dear Sir:

Subject: Sale of 204 Morgans Way SW
Our File: 533653-2682

We have been advised by counsel for Gurpreet Lail and Jasprit Lail (the “Lails”) that you
are purporting to act for 1178929 Alberta Ltd. (the “Corporation™) In the sale of 204
Morgans Way SW, in Calgary, Alberta (the “Property”). We have concerns regarding
this information as our clients, Murad Tejpar and Mahmood Tejpar, who are directors and
50% sharehofders in the Corporation were not made aware of your Involvement or
contacted by your firm at any point durlng the process. Further, the Tejpars have not
provided their consent for you to act on behalf of the Corporation or authorized the sale

of the Propeity,

In the event your office is Involved In the sale of the Property, it would appear that you
have been acting at the sole direction of the Lalls, who not only do not have authority of
_ the Corporation to consent to the transfer of the Property, but were also your clients in

their shareholder dispute with the Tejpars. If true, thls would be a slgnificant conflict of
interest.,

Glven the serious implicatlons of the foregoing, we ask that you confirm whether your
office is Involved wlith the sale of the Property. In the event it Is, please nate that we will
be ralsing these issues in our upcoming application before the Court,

Yours truly,
VOGEL VERJEE

| %m/

Micholas McIlhargey
NM/caa

e

ome Uy

SQUTH OFFICE { Sulte 1050, 10201 Southport Road 8W Calgary, Alberta T2W 4X3 | Telephong: 403,255,2636 | Fax: 403.253,8036
- DOWNTOWN OFFICE | Sulte 200, 128 - 2 Avenue SE Calgary, Alberta T2G 5J5 | Telepheone; 403.532,8881 | Fax: 403.532.8870
vogelveties.com '




Exhibit “L”




This is Exhibit © L » referred to in the Affidavit

of MURAD TEJPAR swornh before me
this 1oL day of JANUARY, 2021.

W

A COMMISSIONER FOR OATHS IN AND

FOR THE PROVINCE OF ALBERTA
NICHOLAS MCILHARGEY

BARRISTER & SOLICITOR
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Nicholas Mcllhargey

From: Justin Lambert <Lambert)@bennettjones.com:

Sent; Wednesday, November 18, 2020 3:08 PM

To: Zul Verjee, Q.C. <zverjee@vogelverjee.com>; Nicholas Mcllhargey <nmcllhargey @vogelverjee.com:>
Cc: Jo Brar <Brarl@bennettjones.com>

Subject: Morgan's Rise

| understand that Mr, Strifchuk received a letter from your office which took issue with his ability to act on the sale of
Morgan's Rise. The only way to take this letter is that your cllents intend to try to prevent or otherwlse set aside the

sale.

The sale is at or above fair market value, to a third party who is arm's length from any of our clients. Itisin the best
interests of the corporation. The proceeds of sale are being used for corporate purposes.

| understand your clients may have concerns that no formal resolution was passed respectlng the sale. Nonetheless, in
the circumstances any efforts by your clients to stop the sale will be contrary to the best interests of the corporatlon.
Your clients do not appear to be concerned ahout the best interests of the corporation. Rather, they appear to be
attempting to stop the sale in an effort to gain leverage with respect to their desire to Improperly assign the 20 acres
lands out of the corporation for less than falr market value.

_If your clients act to stop the sale of Morgan's Rlse from closing, we will sue for damages.

| trust your clients will take the required steps to cooperate’in the closing of the sale, including agreeing to the
appointment of Mr. Strilchuk or other mutually acceptable counsel to conclude the transaction,

Justin

Justin Lambert

Partner¥®, Bennett Jones LLP

*penotes Professlonal Corporatlon

4500 Bankers Hall East, 855 - 2nd Street SW, Calgary, AB, T2P 4K?
T. 403 298 3046 | F. 403 265 7219

E. iambertji@bennettjones.com

¥

Bennett Jones is committed to mitigating the spread of COVID-19, We have transitioned to a remote work environment

and contlnue to provide camplete and uninterrupted service to our clients. Visit our COVID-19 Resource Centre -
{https://www.bennettjones.com/COVID-19) for timely legal updates.

The contents of this message may contain confidentlal and/or privileged subject matter, If this message has been
received in error, please contact the sender and delete all coples. Like other forms of communication, e-mail
communicatlons may be vulnerable to interception by unauthorized parties. If you do not wish us to communicate with
you by e-mail, please notify us at your earllest convenience, In the absence of such notificatlon, your consent is
assumed. Should you choose to allow us to communicate by e-mail, we will not take any additional security measures

{such’as encryption) unless specifically requested.

- If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link:
http://www.bennettiones.com/unsubscribe
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This is Exhibit © ﬂ referred to in the Affidavit
of MURAD TEJPAR swom before me
this [ day of JANUARY, 2021,

A COMMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

MICHOLAS MCILHARGEY
BARRISTER & SOLICITCR




IR
DR

W VOGEL VERJEE

Nicholas Mcllhargey
Direct LIne: 403,384.0308

e-mali: nmcilhargey@vogelverjee.com

Legal Assistant: Cheryl Abbey
Direct Line: 403,384,0319
e-mall: cabbey@vogelverjee.com

November 19, 2020 | VIA EMAIL
' REPLY TO: DOWNTOWN OFFICE

Bennett Jones LLP

#2500 Bankers Hall East

855 - 21 Street SW
Calgary, AB T2P 4K7

Attention: Justin Lambert

Dear Sir:

Subject: Servus Credit Union Ltd. v 1178929 Alberta Ltd., Murad Tajpar,
Mahmood Tejpar, Jasprit Lail, and Gurpreet Lan‘-Dhahwal '
Our Flle. 533653-2682

In your emall dated November 17, 2020 you advlsed our office that Mr. Strllchuk .
was handling the sale of Morgans Rise (the “Property”™) for 1178929 Alberta Ltd.
(the “Corporation”). We now understand that this is not correct. Mr. Strilchuk has
written us to advise that he has not received instructions related to the sale of the
Property. It Is unclear to us why the Incorrect firm was Identified, but we note that
this Is the second time that we have received incorrect information from your clients
in relation to this Property; the first bemg the incorrect sale price on the transaction

that never closed,

Agaln, we Inquire as to who Is acting as counsel for-the Corporation in relation to the
sale transaction and, more specifically, which firm is going to hoid the proceeds
in trust after the transaction has closed. Our clients have effectively been kept in
the dark on every aspect ¢f this sale and, desplte their standing as directors and
50% shareholders in the Corporation, only appear to be provided Information
begrudgingly after numerous demands have been made by our office. We reiterate,
that our offlce must be Involved in the sale of the Property, Including being copled on
correspondence with. counsel acting on behalf of the Corporation. To that end, we
- require the name of that counsel so that we may contact them and ensure that they

are aware of our clients’ mterests

With respect to the comments in your emails of November 18, 2020, our clients have
no intentlon of haiting the sale now that the Property has been sold. Nevertheless,

SOUTH OFFICE | Suite 1050, 10201 Southport Road SW Calgary, Albaerta T2W 4X9 | Telephone: 403,255.2636 | Fax; 403.253.8036
DOWNTOWN OFFICE | Suite 200, 128 - 2 Avenue SE Calgary, Alberta T2G 5JS | Telephone: 403.532.8881 | Fax: 403.532.8870
vogelverJea.carm
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we will be addressing the Lails’ transfer of the Property without Corporate
authorization during our application. While you may disagree on whether this
amounts to a fraudulent conveyance, It Is evidently clear that the transfer of property
without authorization Is improper and, given that the Lails” are holding themselves
out as having authority that they lack, amounts to fraud.

To that end, our letter to Mr. Strilchuk was intended to put him on notice regarding
the above issues and to note that in the event he was purporting to act for the
Corporation when he previously acted as counse! for the Lalls he would be in conflict.
_Seeing as Mr, Strllchuk Is not acting for the Corporation and dealing with the sale,
the letter appears to have been unnecessary, however, whoever is representing the
Corporation In the sale will need to be made aware of the foregolng issues so that

they are fully Informed moving forward.

We trust that you will provide us wlth the contact Information of counsel representing
the Corporation In the sale prior to the end of the day. .

Yours truly,

VOGEL VERIJEE

Nicholas Mcllhargey
NM/caa

L v e mn s mn
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This is Exhibit */ V_» referred to in the Affidavit
of MURAD TEJIPAR sworn before me

this ]2 day of JANUARY, 2021.

VY A ™

A COMMISSIONER FOR OATHS IN AND
FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLBQITOR
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Nicholas Mcllhaljgey

From: Nicholas Mcllhargey <nmclthargey @vogelverjee.com>

Sent: Thursday, NMovember 19, 2020 11:19 AM

To: Justin Lambert <Lambertl @bennettjones.com>

Cc: Marjorie Villar <VillarM@bennettiones.com>; Zul Verjee, Q.C. <zverjee@vogelverjee.com>; Cheryl Abbey
<cabhey@vogelverjee.com> '

Subject: RE: Service Credit Unlon v 1178929 Alberta tid. et al.; {Our File: 533653-2682)

Hello Justin,

To be clear, your emall of November 17 said that Mr. Strilchuk is handling the sale of Morgan’s Rise.

We wlll not consent to Mr. Strilchuk acting for the Corporatlron on the sale. He was previously acting for
the Lails In the dispute between our clients. That is very clearly a conflict.

As explained in our letter sent earller today, we Intend to contact whoever is retained to act for the
Corporation to advise them of the events that have transpired so that they are fully informed. Our clients
do not intend to halt the sale of Morgan’s Rise, but given the Lalls’ lack of corporate authority it is not
surprising that anyone retained to act for the Corporation will have issues closing the transaction without
the Tejpars’ consent. Further, and given the dispute between our clients, It would appear inappropriate
not to advise counsel retalned to act for the Corporation of both parties positions; keeping counsel for the
Corporation in the dark of the Tejpars position In particular would be highly mapproprlate glven what has

occurred,

We will seek Instructions on consenting to-having counsel act in the sale and provide a response

shortly. We remind your clients that had they Involved the Tejpars In efforts to list and sell the property
from the beginning this would not be an Issue, Their decision to unilaterally do so, without any '
consultation with our clients, has resulted in the current situation, whereby the Lal[s are having dlfﬁculty
in finding anyone willing to act for the Cerporation in the closing of the transaction.

Addltionally, we remind you agaln that we expect to be included on any further communication with third
partles related to the sale., This includes communication to the realtors involved, opposing counsel acting
for the purchaser, and counsel for the Corporatlon, potential or otherwise, whether the commun[catlon

originates from your office or directly from the Lails,

Yours truly,

Nicholas McIlhargey | Lawver

403.384.0308
403.532.8870

f VOGEL VERJEE
nmctlhargey@vogelverjee.com

Rowntown Offlce; Suite 200, 128 - 2Znd Avenue SE | Calgary, Alberta T2G 515
Vogel Yerjez s an assoclation of Vagel LLP and Verjee & Assoclates for the purpose of the practice of law.
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From: Justin Lambert <Lambert)@hennettiones.com>

Sent: Thursday, Novemnber 19, 2020 10:01 AM

To: Nichotas Mcllhargey <nmcllhargey @vogelverjee.coms

Ce: Marjorie Villar <VillarM@bennettiones.com>; Zul Verjee, Q.C. <zverjee@vogelverjee.com>
Subject: RE: Service Credit Union v 1178929 Alberta Ltd. et al.; (Our File: 533653-2682) -

I think it should be chvious to you — as it will be to the court — that if you plan to write to every lawyer we select to close

the transaction to advlse them that they lack corporate authority to act on behalf of the corporatlon the practical effect

is that you're acting to thwart the sale from closing.

So, will your clients give consent to any lawyer to act to close the sale, or not?

z% Justin Lambert
% Pariner*, Bennett Jones LLP
*Denotes Profassional Corporation

T. 403 298 30406 | F. 403 265 7219

Bennettlones.com

From: Justin Lambert
Sent: Thursday, November 19, 2020 9:58 AM

To: Nicholas Mclthargey <pmcllhargey@vogelverijes.coms>

Cc: Marjorie Villar <VillarM@bennetijones.com>; Zul Verjee, Q.C, <zverjee@vogelverjee.coms>
Subject: RE: Service Credit Unlon v 1178929 Alberta Ltd, et al.; (Our File: 533653-2682)

Nicholas,

My understanding is that Mr. Strilchuk was going to be handling the sale, until your letter. Will you consent to him
_acting? If not, and we appoint different counsel to handle the sale, should we expect a similar letter to go that counsel?

Justin Lambert

Partner*, Bennett Jones LLP
¥Denotes Professmnnl Curporatlon

nnetUones cem

Frams: Cheryl Abbey <cabbey@vogelverjee.com>
Sent: Thursday, November 19, 2020 9:54 AM
To: Justln Lambert <Lambert)@ bennettiones.com>

Cc: Marjorie Villar <V|IIarM@b9nnett10nes gom>; Nicholas Mcllhaigey <nmcllhargey@vogelverjee.com>; Zul Verjee Q.C.

<zverjee@vogelveriee.com>
Subject: RE; Service Credit Union v 1178929 Alberta Ltd. et al.; (Qur File; 533653-2682)

Message sent on behalf of Nicholas McIlhargey

Good morning,

Regarding the above matter, please find attached correspondence directed to you and dated today’'s date.
Regards,

Cheryl Abbey | LecaL AsSISTANT

Py e e oy
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403.384.0319
403.532.8870

'VQGELVEWJEE
cabbey@vogelverjee.com

Downtown Office: Suite 200, 128 2nd Avenue SE | Calgary, Alberta T2G 515

Vogel Verjea [s an assoclation of Voge!l LLP and Verjee & Associales for the purpose of the practice of law.

vogelverjee.com o @ o >>VIEW OUR DISCLAIMER
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Benriett Jones is committed to mitigating the spread of COVI_D-19. We have transitioned to a remote work environment
and continue to provide complete and uninterrupted service to our clients, Visit our COVID-19 Resource Centre
(h’ttps://www.bennettiones.com/COVID~19) for timely legal updates,

The contents of this message may contain confidential and/or privileged subject matter, If thls message has been
received in error, please contact the sender and delete all coples, Like other forms of communication, e-mail
communications may be vulnerable to interception by unauthorlzed partles, If you do not wish us to communicate wlth
you by e-mail, please notify us at your earliest convenience, In the absence of such notification, your consent is
assumed. Should you choose to allow us to communicate by e-mail, we wlll not take any additional security measures

{such as encryption) unless specifically requested.

If you no longer wish to receive commercial messages, you can unsubscrlbe by accessing this link:
http://www.bennettjones.com/unsubscribe

Bennett Jones is committed to mitigating the spread of COVID-19, We have transitioned to a remote work environment

and continue to provide complete and uninterrupted service to our cllents. Vislt our COVID-19 Resource Centre '
(https://www.bennettiones.com/CDVlDf19) for timely legal updates.

The contents of this message may contaln confidential and/or privileged subject matter. If this message has been
recelved in error, please contact the sender and delete all copies. Like other forms of communication, e-mail
communications may be vulnerable to interception by unauthorized partles, If you do not wish us to communicate with
you by e-mall, please notify us at your earliest convenience. In the absence of such notification, your consent is _

" assumed. Should you choose to allow us to communicate by e-mail, we will not take any additional security measures

{such as encryption) unless specifically requested

If you no longer wish to recelve commercial messages, you can unsubscribe by accessing this link:
‘http://www.bennettjones.com/unsubscribe
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CERTIFICATE

I, Nicholas Meilhargey, Barrister and Solicitor and a Commissioner for Qaths in and for the
Pravince of Alberta, am hereby satisfied that a remote commissioniilg process was necessary (o
commission the Affidavit of Murad Tejpar on May 21, 2021, In light of the Covid-19 pandemic,
and the public health emergency declared for the Province of Alberta, it was unsafe for medical
reasons for the deponent and the commissioner to be physically present together.

Wy —"

Ni 1g(o'las Mcllhargey _
Cdmmissioner for Oaths in and for the Province of Alberta

DATED the 21st day of May, 2021.




COURT FILE NUMBER 2001-09142
COURT COURT OF QUEEN’S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

Jun 07, 2021
601774

APPLICANT(S) MURAD TEJPAR and MAHMOOD TEJPAR

RESPONDENT(S) GURPREET LAIL-DHALIWAL and JASPREET
LAIL

DOCUMENT SUPPLEMENTAL AFFIDAVIT

ADDRESS FOR VERILL LAW

SERVICE AND Barristers & Solicitors

CONTACT 200, 128 — 2 Avenue SE

INFORMATION OF

Calgary, Alberta T2G 5J5

PARTY FILING THIS  Atiention:  Zul Verjee, Q.C,
DOCUMENT Nicholas McIlhargey

Telephone:  (403) 532-8881
Facsimile:  (403) 532-8870

E-Mail: zverjee@verjeelaw.com
nmecilhargey@vetjoclaw.com
File No.: 533653-2682

Affidavit of MURAD TEJPAR sworn on the _Z ) day of May, 2021

I, Murad. Pejpar, of Calgary, Albetta, MAKE OATH AND SAY THAT:

1.

T am one’of the Applicants named herein and, as such, | have personal knowledge of the
matters hereinafter deposed o except where stated to be based on information and belief
and, where so stated, [ do verily believe same to be true.

This -Affidavit. is._supplemental to the Affidavits [ swore on July 24, 2020. and
January 12, 2021, Any and all capitalized terms used herein and not otherwise defined shall
have the same meaning as ascribed to such terms in the initial and supplemental Affidavit,

Since my Affidavit, sworn January 12, 2021, was filed, the Parties have taken steps to have
the 20 Acres property conlrolled by the Corporation sold. :

T have been advised by my counsel, Zul Verjee, Q.C. of Verjee Law (“*Counsel”), that on
January 5, 2021, Nicholas Mcllhargey of Verjee Law, sent an email to Justin Lambert of
Bennett Jones LLP providing a directors’ resolution to approve the listing of the 20 Acres,
Attached hereto and marked as Exhibit “A” is a true copy of the correspondence sent
by Mr. McTlhargey, dated January 5, 2021, which I have reviewed.

1 have been advised by Counsel and verily believe to be true that the Respondents did not

agree with the proposed directors’ resolution, taking issue with the list price and the realtor

\»;F




10,

IT.

(2)

to be uged, 1 have been adviscd that the Respondents, through Mr, Lambert, insisted that
the Corporation retain Aly Rumitella to list the 20 Acres for $1,200,000.00

I have been advised by Counsel and verily believe to be true that on January 22, 2021,
M. Mcllhargey sent Mr. Lambert a letter accepting the Respondents’ request that the
Cotporation list the 20 Acres with M, Rumtella for $1,200,000.00. I have further been.
advised and verily believe to be true that a revised version of the directors’ resolution
addressing same was provided to Mr, Lambert for the Respondents® signature, Attached
hereto and matked as Exhibit “B” is a true copy of the correspondence sent by
Mr. Mellhargey, dated Januvary 22, 2021, which I have reviewed.

I been advised by Counsel and verily believe to be true that on January 29, 2021,
M. Lamberl sent an email to Mr. Mcllhargey indicating that the Respondents were prepared
to list and sell the land, but required an amendment to the directors’ resolution so as 10 allow
the price to be adjusted as and when recommended by the Mr. Rumtella. Attached hereto
and marked as Exhibit “C” is a true copy of the correspondence sent by Mr. Lambert, dated
January 29, 2021, which I have reviewed.

I have been advised by Counsel and verily believe fo be true that Mr, Mcllhargey replied
to Mr. Lambert on February 1, 2021, and provided a revised form of directors’ resolution
that allowed an adjustment of the list price on written consent of the directors, without the
need of a further resolution. Mr, Mellhargey highlighted that the Applicants were not
prepared to allow Mr. Rumiella to make decisions for the Corporation without the directors’
input. Atached hereto and matked as Xxhibit “D” is a copy of the correspondence sent
by Mr. Mclihargey, dated February 1, 2021, which I have reviewed.

I have been advised by Counsel and vetily believe to be true that Mr. Mellhargey followed
up with Mr, Lambert on February 3, 2021, after receiving no response. In reply the same
day, Mr, Lambert wrote that he had already provided feedback, When Mr, Mcllhargey
requested clarification, Mr. Lambert referenced his email dated January 29, 2021, and
subsequently wrote that the revised resolution that had been provided did not address his
comments and that the Respondents would not sign it. [ have been advised and verily believe
o be true that Mr. Lambert’s cortespondence did not provide any explanation as to how his
comments from January 29, 2021 had not been addressed, Attached hereto and marked as
Exhibit “E* is a true copy of the correspondence between Mr. Mcllhargey and Mr, Lambert,
dated February 3, 2021, which T have reviewed.

I have been advised by Counsel and verily believe to be frue that at the time the foregoing
correspondence was being exchanged it was known to both Parties and their counsel that
dervus had a foreclosure Application on the 20 Acres scheduled for February 11, 2021,

T have been advised by Counsel and verily believe to be true that Mr. Mellhargey once again
followed up with Mr. Lambert regarding the directors’ resolution on February 8, 2021,
By way of reply, Mr. Lambert advised thal the 20 Acres had already been listed with
Mr. Rumtella and that his clients would not be signing a directors’ resolution approving the
sale of the 20 Acres due to the restrictions imposed by the resolution, I have been advised
by Counsel that these “restrictions” were not identified or explained in Mr, Lambert's
communication, Attached hereto and marked as Exhibit “F” is & true copy of the

A




12.

13.

14.

13

16.

17.

18,
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correspondence between Mr. McIlhafgey and Mr., Lambert, dated February 8, 2021, which
I have reviewed. )

I have been advised by Counsel and verily believe to be true that in Mr. Lambert’s
correspondence dated February 8, 2021, he also advised that the Respondents had obtained
an appraisal valuing the 20 Acres at $1,200,000.00. I have been advised and vetily believe
to be true that Mr, Lambert refused to provide a copy of the appraisal to Verjee Law unless
myself and Mahmood preemptively approved the Corporation relmbursing the Respondents
For its cost. Attached hereto and marked as Exhibit “G” is a true copy of the correspondence
between Mr. Mcllhargey and Mr, Lambert relating to the appraisal, dated February 8, 2021,
which I have reviewed. '

I have been advised by Counsel and verily believe to be true that Mr. T.ambert subscquently
wrote Mr. Mclthargey on February 8, 2021, to advise that the Respondents had accepted an
offer from the tenant to purchase the 20 Acres for $1,200,000.00. 1 have further been advised
by Counsel and verily believe to be true that a copy of the purchase agrecment between the
Corporation and the tenant was attached to Mr. Lambert’s cortespondence (the “Purchase
Agreement”), Attached hereto and marked as Exhibit “HY is a true copy of the
correspondence from Mr. Iambert, dated February 8, 2021, which I have reviewed,

A review of the Purchase Agreement reveals thai it was ‘entered into on February 5, 2021,
in the midst of the Parties’ negotiations regarding the proper procedure for the sale of the
20 Acres, The Respondents’ decision to have the Corporation enter info the Purchase
Agreement was undertaken without informing Mahmood, myself or our Counsel.

On February 9, 2021, the Corporation was served with a caveat registered against title to the
70 Acres. The caveat states that it was registered against title on Janwary 21, 2021,

I have been advised by Counsel and verily believe to be true that Mr, McIlhargey forwatded
the caveat on to Mr. Lambert later the same day. [ have further been advised that
M, Lambert replied to this email and insinvated that the office of Verjee Law was somehow
involved in its registration. Attached hereto and marked as Exhibit “I is a true copy of the
correspondence between Mr. Mclihargey and Mr. Lambert, dated February 9, 2021, which

1 have reviewed.

1 have been advised by Counsel and verily believe to be true that on February 9, 2021,
Mr. Mcllhargey received a voicemail from Jo Brar at Bennet Jones LLP advising that
Servus was prepared to agree to a redemption period in the Servus Action to April 14, 2021,
Tn the voicemail it was explained that Bennett Jones LLP had discussed the sale of the
20 Acres with Servus and provided Servus with a copy of the Purchase Agtecment. 1 have
been advised and believe to be true that Counsel was not copied on any cotrespondenice
between Bennett Jones LLP and Mr. Gusa in regards to discussions related to the Servus
application scheduled for February 11,2021, prior to this date.

I have been advised by Counsel and verily believe to be true that Mr. Mecllhargey
subsequently sent a letter fo Mr. Lambert on February 9, 2021, reminding him to copy the
office of Verjee Law on any further correspondence with Mr. Gusa dealing with the
Corporation,  Atfached hereto and marked as Exhibit “J” is a frue copy of the
correspondence from Mr, Mcllhargey dated February 9, 2021, which I have reviewed.
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I have been advised by Counsel and verily believe to be true that although Verjee Law was
copied on further correspondence between Bennet Jones LLP and Servus, the Respondents
continved to noglect to update Verjee Law on developments, and include it in
correspondence, pertaining to the sale of the 20 Actes,

[ have been advised by Counsel and vetily believe to be trus that on February 22, 2021, the
deposit condition under the Purchase Agreement expired. I have been advised by Counsel
and verily believe to be true that Mr, Mecllhargey sent Mr. Lambert an email on February 23,
2021 to inquire whether this condition had been met, No response to this email was received.
Attached hereto and marked as Exhibit “K” is a true copy of the correspondence firom
Mr, Melthargey, dated February 23, 2021, which I have reviewed.

On February 24, 2021, I was reviewing the website realtor.ca, The website said that the
20 Actes had been listed for sale for $1,299,000.00, despite their being an agreement for
its purchase. J advised my Counsel of the listing immediately.

I have been advised by Counsel and verily believe to be true that on February 25, 2021,
Mr. Mcllhargey followed up with Mr, Lambert regarding the deposit condition and inquired
whether the 20 Acres had been relisted, Attached hersto and marked as Exhibit “L” is
a true copy of the cotrespondence from Mr. MeHhargey dated February 25, 2021, without
attachments, which I have reviewed,

1 have been advised by Counsel and verily believe to be true that Mr, Lambert sent a reply
to Mr, Mcllhargey by email on February 26, 2021 and wrote that the Respondents had
decided 1o allow improvements the tenant had made on the property to stand in place of the
deposit, I have further been advised and vetily belicve to be true that Mr. Lambert also

confirmed that the Respondents bad unilaterally decided to have the Corporation telist the
property on advice of Mr. Rumfella, Attached hereto and marked as Exhibit “M” is a true
copy of the correspondence from M. Lambert dated February 26, 2021, which I have

reviewed,

The relisting of the 20 Acres and the decision to treat the tenants’ improvements as a
substitute for the deposit took place without the involvement or approval of myself and
Mahmood. Further, I am advised by Counsel and verily believe to be true that the relisting
and substitution of the deposit took place without their involvement or awareness,

I have been advised by Counsel and verily believe to be true that Mr. Lambert wrote two
emails to Verjee Law on March 16 and 17, 2021, respectively, raising concerns that Verjee
Law had offered to represent the third-party investors in the arbitration that had been

proposed.

1 have been advised by Counsel and verily believe to be true that Verjee Law sent replies
to Mr, Lambert on Match 18 and 19, 2021, respectively, highlighting that the proposal was
made in October 2020, when the Parties were expected to proceed to arbitration, so that the
third-parties evidence and participation was ensured. I have further been advised by Counsel
that the third-parties never agreed to patticipate and I can confirm that neither myself nor
Mahmood have paid for the third-parties’ legal representation at any point. Attached hereto
and marked as Exhibit “N* is a copy of the email chain between Mr. Lambert and the office
of Verjee Law, dated March 16 to 19, 2021,
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(3)

I have been advised by Counsel and verily belisve to be true that after February 2021, the
closing date for the sale was amended unilaterally on two occasions by the Respondents,
first to April 26, 2021, and then to April 30, 2021, without the knowledge or involvement
of my Coungel, I have further been advised by Counsel and vetily believe to be true that
Counsel was only advised of these extensions after they had been put in place by the
Respondents.

1 have been advised by Counsel and verily believe to be true that the 20 Acres sale closed on
April 30, 2021, and excess proceeds from the sale, amounting to $267,865.88 remain in trust
with Cameron Horne pending a resolution of the Parfies dispute, Attached hereto and
marked as Exhibit #O” is a trve eopy of the Sale Reporting Package forwarded to Verjee
Law by Mr, Lambert on May 5, 2021, which I have reviewed,

I have been advised by Counsel and verily believe to be true that despite the Parties’
agreement to retain Geoff Horne of Cameron Horne (o act for the Corporation in the sale of
20 Acres, Verjee Law was not copied on any of the correspondence between Cameron Horne
and the Respondents or their counsel throughout the process of the 20 Acres sale,

Based on the foregoing, T do verily believe that the Respondents have continued to be
unresponsive and uncooperative in our efforts to deal with them, I no longer believe it is
possible to resolve the Parties dispute without the Court’s involvement and an Order from
the Court to wind-up the Corporation and dissolve its remaining assets is necessary.

This Affidavit is made in support of an application for an Order directing the wingd-up and
dissolution of the Corporation pursuant to Section 213 or 242 of the Alberta Business
Corporations Act, RSA 2000, ¢ B-9.

The deponent, Murad Tejpar, was not physically present before the Commissioner of Oaths

(the

"Commissioner); howevet, he was linked with the Commissioner using video technology

and the process described in the March 25, 2020, Notice to the Profession & Public: Remote
Commissioning of Affidavits for use in Civil and Family Proceedings During the COVID-19
pandemic was utilized,

SWORN (OR AFFIRMED) BEFORE ME
at City of Caigary, Alberta, this__ @1 day of
May, 2021,

)

) ,

) R
Vi § o) Tl

Commissioner for Oaths in and for the MURAD TEJP%R l
Province of Alberta

MICHOLAS MCILHARGEY

BARRISTER & SOLICITOR




THIS IS EXHIBIT “A” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this Q. day of MAY,; 2021.

A C(ffMMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcl]hargey

From: Nicholas Mcithargey <nmcllhargey@vogelverjee.com>
Sent: Tuesday, January 5, 2021 8:12 AM

To; Justin Lambert <Lambert)@bennettjones.com>

Cc: Cheryl Abbey <cabbey@vogelver)ee.com>

Subject: Re: Servus Credit Union Ltd. v 1178929 Alberta Ltd. et al; QB Action No. 2003-13227; {Qur File; 533653-2682)

Good morning Justin,

Further to our communlcation prior to Christmas, please find a directors resolution to affirm the sale of the
20 Acres attached for your clients review and execution,

The sale price is based on the recommendations of Mr, Jobbagy and I understand it should be more than
sufficlent to cover the outstanding amount that remains owing under the mortgage. Please advise if you
have any comments.,

Once an executed copy of the resolution has been returned to us our cllents wlli engage with Mr. Jobbagy
to sell the property.

Yours truly,

Nicholas McIlhargey i tawver
I9% 403.384.0308

B s WY VOGEL VERJEE

# nmcllhargey@vogelverjee.com
Downtown Office: Suite 200, 128 - Znd Avenue SE | Calgary, Alberta T2G 515

vopgel Varjee is an assoctation of Vogel LLP and Verjee & Assoclates for the purpose of the practice of law.

vogelverjee.com 0 © O >>VIEW OUR DISCLAIMER
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1178929 ALBERTA LTD.

Resolution of the Directors
of 1178929 Alberia Ltd.
(the "Corporation")

LISTING OF PROPERTY FOR SALE

BE IT RESOLVED THAT:

L.

The Corporation is authorized to retain the services of Real Estate Agent Ron Jobbagy to list
the propetty located at 34165 Township Road 240A, Rocky View County (the “Property”)
for sale. )

The Directors Murad Tejpar and Mahmood Tejpar are authorized to act on behalf of the
Corporation for the purpose of the sale of the Property;

The Corporation shall list the Property for sale in the amount of $999,000.00 (the “List
Price”);

The Corporation shall accept any bona fide offer for purchase of the Property (with typical
or reasonable conditions) in the amount of the List Price or greater (the “Sale”);

The Corporation shall apply the proceeds of the Sale, after typical transaction fees, to any
indebtedness secured via encumbrances registered against the Property by third parties. The
remaining proceeds shall be held in trust with counsel retained by the Corporation to close
the Sale until such time as the directors agree in writing to its release or until so ordered by

the Court of Queen’s Bench of Alberta,

This Resolution may be execcuted in counterparts; each of which when so signed will be
deemed to be an original and together will constitutc one and the same document. The
Corporation will be entitled to rely on delivery by facsimile transmission or other electronic
transmission of a scanned copy of the executed Resolution and such facsimile or scanned
copy shall be legally effective to create a valid and binding resolution.

The undersigned, being all of the directors of the Corporation, hereby consent to and adopt the
aforesaid resolutions, pursuant to section 117 of the Business Corporations Act (Alberta),

DATED effective as of January 2021,

Director — Jasprit Lail -




Ditector — Gurpreet Lail-Dhaliwal

Director — Mahmood Tejpar

Director — Murad Tejpar




THIS IS EXHIBIT “B” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this 2\ day of MAY, 2021,

A COMMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcllhargey -

From: Kony Lecerf <klecerf@vogelverjee.com>
Sent: Friday, January 22, 2021 2:20 PM

To: lambertj@bennetjones.com
Cc: Nicholas Mcllhargey <nmcllhargey@vogelverjee.com>; Cheryl Abbey <cabbey@vogelverjee.com>

Subject: Servus Credit Union Ltd. v. 1178929 Alberta Ltd. et al. (Your file no.: 90471.1); (Our file no.: 2682-Z)

Good afternoon Mr, Lambert,

Please find enclosed correspondence from Mr. McIlhargey for your attention.
Thank you,

Kony Lecerf | LecaL AssISTANT
Y VOGEL VERJEE

Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515
Vogel Verjee Is an assoclatlon of Vogel LLP and Verjee & Assoclates for the purpose of the practice af law.

vogelverjee,.com o @ Q >>VIEW OUR DISCLAIMER
RECOANI D kT

Best Lawyets

YOUEL WARE wh




"VOGEL VERJEE

Nicholas.McIlhargey
Dlrect Line: 403,384.0308
e-mall: nmcilhargey@vogelverjea,com

Legal Asglstant: Cheryl Abbey
i Direct Linet 403,384.0319
e-mall: cabbay@vogelverj_ee.com

January 22, 2021 VIA EMAIL
' REPLY TO: DOWNTOWN. OFFICE

Bennett Jones LLP-
#2500 Bankers Hall East
855 - 2n Street SW
Calgary, AB T2P 4K7

Attention: Justin Lambert

Dea|; Sir

Servus Credit Union Lid. v 1178929 Alberta Ltd., Murad Tejpary.
Mahmood Tejpar, Jasprit Lail, and Gurpreet Lail-Dhaliwal’ . .
Our File: 533653-2682 _ Ce e ' SN

Subject:

Further to your email of January.21, 2021, we have instructiens to eject your clients’

proposal .and proceed with the sale. :

The Tejpars are prepared to proceed with the Lails’ requist that 1178929 Alberta Ltd.
(the "Corporation”) retain Mr. Rumtella- as realtor and list the 20 Acresfor
~$1.2 mililon, but have no Interest In playing a role In the séle, » Given that it Is your
clients that insist on using Mr. Rumitella:and listing the property at a higher price - :
point, it Is only logical that they take the necessary steps needed to proceed, We
note that:h the event you made an application to Court, as threatened, and were
successful-in obtalning an Order for sale, your client would also-be required.to take

-an this role. ‘

With-the foregolng:'lh mind, we have @ (
hew parameters for sale, Please advise If you have any comments, In the event you
have no. concarns, please have your cllents execute the attached Resolution and

return same to our office for the Tejpars’ execution. - . .
With r'éiipecl: to your cOmfnenté rebé.?dl-ngi.the'-.élu-tsté'rlmdlﬁlg .un’dei-takl'ﬁg.s-,"-:we ale.
prepared to set a deadllrie iri Febroary on the condition that a deadline Is.also set'for-
the Lalls’ outstanding production.. You advised us on November 17, 2020, that the

Lalls’.would produce the finanefal records under their control -as soon as possible,
" however, two months tater these remaln- outstanding. To. be clear, our.cllents arg

SOUTH OFFICE | Sulte 1050,10201 Soqthpor.t-Ro.ad SW'QaIgp}y.-Alber_ta T2W 4X9 | "I'alephc')ne.: 403.25;5.2636 | Fax; 403,253,8036
DOWNTOWN OFF|CE | Sulte 200, 128 - 2 Avenue SE Calgaty, Alberta T2G 5J5 | Telephone; 403.532.6881 | Fax: 403.532.G870
. ogelverjea.omi. * - o ‘ '
ol L LT

ttached a revised Reselution setting eut the = = :




% S
(T )

entitied to these records and the Lalls ongolng fallure to provide them'Is not only
prejudicial given the dispute that exists between our clients, but also in breach of the
~ Tejpars entltlements under,the Business. Corperations Act, RSA 2000, ¢ B-9. To the
extent that.your cllents continite. to wjthhold this information, we will be forced to
bring an application for.an Order to.compelits production and an award of costs for
the necessity of same., L - '
We trust a.deadiine in February to.exchange,documentation and undertakings is
appropriate., The Court-has.made. It cléar:on a Aumbér of occasions that a reasonable.
perlod of time to respond to uridertakings, Is-90.days and we are still well within this
period. : : e o

Yours truly,
VOGEL VERJEE

Nicholas McXthargey
NM/caa




1178929 ALBERTA LTD,

Resolution of the Directors
of 1178929 Alberta Ltd,
(the "Corporation")

LISTING OF PROPERTY FOR SALE

BE IT RESOLVED THAT:

1,

The Corporation is authorized to retain the services of Real Estate Agent Aly Remtulla to
list the property located at 34165 Township Road 240A, Rocky View Counify (the

“Property™) for sale;

The Director Jasprit Lail is anthorized to act on behalf of the Corporation for the purpose of
the sale of the Property; .

The Corporatton shall list the Property for sale in the amount of $1,200,000.00 (the “Lis¢
Price”); )

The Corporation shall accept any bona fide offer for purchase of the Property (with typical
or reasonable conditions) in the amount of the List Price or greater (the “Sale”);

The Cotporation shall apply the proceeds of the Sale, after typical transaction fees, to any
indebtedness secured via encumbrances registered against the Property by third parties. The
remaining proceeds shall be held in frust with counsel retained by the Corporation to close.
the Sale until such time as the directors agree in writing to its release or until so ordered by
the Court of Queen’s Bench of Alberta;

This Resolution may be executed in counterparts; each of which when so signed will be
deemed to be an original and together will constitute one and the same document. The
Corporation will be entitled to rely on delivery by facsimile transmission or other electronic
transmission of a scanned copy of the executed Resolution and such fa¢simile or scanned
copy shall be legally effective to create a valid and binding resolution,

The undetsigned, being all of the directors of the Corporation, hereby consent to and adopt the
aforesaid resolutions, pursuant to section 117 of the Business Corporations Act (Alberta).

DATED effective as of Janvary . ,2021,

Director — Jasprit Lail




Director - Gurpreet Lail-Dhaliwal

Director — Mahmood Tejpar

Director — Murad Tejpar




THIS IS EXHIBIT “C” referred to in the
Affidavit of MURAD TEJPAR sworn hefore
me this _ @\ day of MAY, 2021.

V 7/4 W

A COMMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcllhargey

From: Justin Lambert <Lambert)J@bennettjones.com>
Sent: Friday, January 28, 2021 2:44 PM

To: Nicholas Mcllhargey <nmclihargey@vogelverjee.com>
Subject: 20 Acre Lands

I think my clients may be willing to list and sell the land. But, the resolution needs re-working. | think it should read so as
to allow us to initially list at $2.2 mllllon, but to adjust the price as and when recommended by the realtor in writing.

If your clients want to approve any sale, you may add that into the resolution.

¢Denotes Professlonal Corporatlon

' Justin Lambert
Partnar¥, Bennett Jones LLP

4500 Bankers Hall East, 855 - 2nd Street SW, Calgary, AB, T2P 4K7
T. 403 298 3046 | F. 403 265 7219
E, lambertj@bennettjones.corm

The contents of this message may contain confidential and/or privileged subject matter. If this message has been
received in error, please contact the sender and delete al copes. Like other forms of communication, e-mall
communications may be vulnerable to interception by unauthorized parties. If you do not wish us to communicate with
you by e-mall, please notify us at your earllest convenience. In the absence of such notification, your consent is
assumed. Should you choose to alfow us to communicate by e-mail, we will not take any additional securtty measures

(such as encryption} unless specifically requested,

If you no longer wish to receive commercial messages, you can unsubscribe by accessing this link:
http://www.bennettiones.com/unsubscribe




THIS IS EXHIBIT “D” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this _ | day of MAY, 2021,

N

A CORIMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcllhargey

From: Nicholas Mcllhargey <nmcllhargey@vogelverjee.com>
Sent: Monday, February 1, 2021 9:40 AM
To: Justin Lambert <Lambert)@pennettjones.com:

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee Q.C. <zverjee@vogelverjee.com>
Subject: RE: 20 Acre Lands; Flle: 2682; '

Hello Justin,

My cllents’ are not prepared to allow the realtor to make decisions for the Corporation without the
Directors’ Input and given the dispute between our clients, Jasprit alone is Incapable of making that
declslon. Any adjustment in list price will require the further written consent of the parties,

I've revised the resoiutlon to reflect that the written consent of the Directors Is sufficient to adjust the list
price, rather than a further resolution. This way confirmation between our offices will suffice to provide

the Corporate authority necessary.

WIth regards to the sale, my cllents are fine with any bona fide offer at the Llst Price or greater. The
resolutlon Is drafted to remove any approval by elther of our clients, In the event a bona flde offer Is
received for an amount of $1.2 milllon or above, the Corporation shall accept It.

I have added further language In the event that an offer is recelved for an amount below List Price to
allow acceptance upon further written approval by both parties.

I have attached the revised resolution as a pdf and word doc. Given the timing of Servus’ application,
please get back to me with any additional comments you might have a soon as practicable.

Yours truly,

Nicholas Mclihargey | tawver
% 403.384.0308

W VOGEL VERJEE

nmecllhargey@vogelverjee.com
" Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Vogel Verlee Is an assoclation of vegel LLP and Verjee & Assoclates for the purpose of the practice of law.
vogelverjea.com o m u >>VIEW OUR DISCLAIMER
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From; Justin Lambert <Lambert)@bennettjones.com>
Sent: Friday, January 29, 2021 2:44 PM

To: Nicholas Mcllhargey <nmcithargey@vogelverjee.com>
Subject: 20 Acre Lands

| think my clients may be willing to list and sell the land. But, the resolutlon needs re-working. | think it shoutd read so as
to allow us to initlally list at $1.2 million, but to adjust the price as and when recommended by the realtor in writing.

1




If your clients want to approve any sale, you may add that Into the resolution.

*Denotes Professlonal Corporation

Justin Lambert
Partner*, Bennett Jones LLP

4500 Bankers Hall East, 855 - 2nd Street SW, Calgary, AB, T2P 4X7
T. 403 298 3046 | F. 403 265 7219
E. lamberti@benneltones.com

The contents of this message may contain confldential and/or privileged subject matter. If this message has been
received in error, please contact the sender and delete all coples, Like other farms of communication, a-mail
communications may be vulnerable to interception by unauthorized parties, If you do not wish us to communicate with
you by e-mall, please notify us at your earllest convenlence. In the absence of such notlfication, your consent is
assumed. Should you choose to allow us to communicate by e-maif, we will not take any additional security measures
(such as encryption) unless specifically requested.

If you no longer wish to receive commercial messages, you can unsubscribe by accessing thfs link:
http://www.bennettjones.com/unsubscribe




1178929 ALBERTA LTD.

Resolution of the Directors
of 1178929 Alberta Lid,
(the "Corporation")

LISTING OF PROPERTY FOR SALE

BE IT RESOLVED THAT:

L.

The Corporation is authorized to retain the services of Real Estate Agent Aly Remtulla to
list the property located at 34165 Township Road 240A, Rocky View County (the
“Property”) for sale; ‘

The Director Jasprit Lail is authorized to act on behalf of the Corporation for the purpose of
the sale of the Property;

The Corporation shall list the Property for sale in the amount of $1,200,000,00 (the “List
Price”);

The List Price may be adjusted from time to time at the recommendation of Mr. Remtulla,
and as is necessary, upon the written consent of the Corporation’s Directors, without further

resolution;

The Corporation shall accept any bona fide offer for purchase of the Property (with typical
ot reasonable conditions) in the amount of the List Price or greater (the “Sale”);

The Corporation may accept any bona fide offer for purchase of the Property (with typical
or reasonable conditions) below the List Price upon the written consent of the Corporation’s
Directors, without further resolution;

The Corporation shall apply the proceeds of the Sale, after typical transaction fees, to any
indebtedness secured via encumbrances registered against the Property by third parties. The
remaining proceeds shall be held in trust with counsel retained by the Corporation to close
the Sale until such time as the directors agree in writing to its release or until so ordered by
the Court of Queen’s Bench of Alberta;

This Resolution may be executed in counterparts; each of which when so signed will be
deemed to be an original and together will constitute one and the same document. The
Corporation will be entitled to rely on delivery by facsimile transmission or other electronic
transmission of a scanned copy of the executed Resolution and such facsimile or scanned
copy shall be legally effective to create a valid and binding resolution.




The undersigned, being all of the directors of the Cotporation, hereby consent to and adopt the
aforesaid resolutions, pursuant to section 117 of the Business Corporations Act (Alberta),

DATED effective as of Febrnary __, 2021,

Director — Jasprit Lail

Director — Gurpreet Lail-Dhaliwal

Director — Mahmood Tejpar
{

Director —- Murad Tejpar




THIS IS EXHIBIT “E” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this o4 day of MAY, 2021.

A COMMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcllhargey

From: Nicholas Mclfhargey <nmcilhargey@vogelverjee.com>

Sent: Wednesday, February 3, 2021 2:12 PM

To: Justin Lambert <Lambert)@bennettjones.com>

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee Q.C. <zverjee@vogelverjee.com>

Subject: RE: 20 Acre Lands; File: 2682

Justin,

You asked for the resolution to Include language to initially list the property for $1,2 million, and to allow
for the price to be adjusted when recommended by the realtor in writing.

The revised resolution does thls, but requires the parties to consent to the recommendatlon. See
provisions 3 and 4.

As explained, my cllents are not prepared to allow the realtor to make decislons vis a vis the list price
without the Directors’ Input. This is hardly an unreasonable requirement and can be dealt with easlly
through correspondence between our offices. I also don't see future consent belng an Issue given that
both our clients have an Interest in selilng the property and my cllents’ initially proposed that the 20 Acres

be listed for a lower price,

If you would !lke to propose revised language for the resolution please forward a draft for our
consideration. I included a word version of the resolution in my earlier emall for this purpose.

Yours truly,

Nicholas Mcllhargey | Lawver
403.384.0308

— gy WV VOGEL VERJEE

# nmcllhargey@vogelverjee.com _
Downtown Office; Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Vogel Verjee Is an association of Vogel LLP and Verjee & Assoclates for the purpose of the practice of law,

vogelvetjee.com - o000 >>VIEW OUR DISCLAIMER
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From: Justln Lambert <Lambert] @bennettjones.com>
Sent: Wednesday, February 3, 2021 1:45 PM

To: Nicholas Mcllhargey <nmcllhargey@vogeiverlee.com>

Cc: Cheryl Abbey <cabbey@vogelveriee.com>; Zul Verjee Q.C, <zyerjee@vogelveriee.com>
Subject: RE: 20 Acre Lands; Flle: 2682

| know. The revised draft doesn't fully addrass my comments. Once it does, we'll sign it. | look forward to receiving a

further revised draft. :

Justin Lambert




Partner®, Bennett Jones LLP
*Danotes Professlonal Corporation

T. 403 298 3046 | F. 403 265 7219

From: Nicholas Mcllhargey <nmclihargey@vogelverjee.com>

Sent: Wednesday, February 3, 2021 1:42 PM

To: Justin Lambert <Lamberti@bennettjones.com> _
Cc: Cheryl Abbey <cabbey@vogelveriee.com>; Zul Vetjee Q.C, <zverjee@vogelverjge.com:>
Subject: RE: 20 Acre Lands; File: 2682

Justin,

I provided a response to your comments along with a revised resolutlon on February 1%, The emall Is
outlined below and coples of the revised resolution are attached.

I am following up on the revised resolution, not the original.

Yours truly,

Nicholas Mcllhargey i Lawyer
403,384.0308

403.532.8870 V VOGEL VERJEE

@R nmcllhargey@vogelverjee.com
Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Vogel Yerjee Is an assoclatlon of Vogel LLP and Verjee & Assoclates [or the purpose of the practice of law,

- vogelverjee.com 00 @ >>VIEW OUR DISCLAIMER
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From: Justin Lambert <Lamberti @bennettiones.com>
" Sent; Wednesday, February 3, 2021 1:25 PM
" To: Nicholas Mctlhargey <nmclihargey @vogelveriee,com>
Cc: Cheryl Abbey <cabbey@vogelveriee.com>; Zul Verjee Q.C. <zverjee@vogelverjee.com>
Subject: RE: 20 Acre Lands; Flle: 2682

They're at the bottom of this email chain.

Justin Lambert
Partner*, Bennett Jones LLP
L *Denotes Professlonal Corporation

Benn &%,C0m

From: Nicholas Mcilhargey <nmcllhargey@vogelveriee.com>
Sent: Wednesday, February 3, 2021 1:19 PM :
To: Justin Lambert <Lambertl@bennettjones.com> .

Cc: Cheryl Abbey <cabbey@vogelverjge.com>; Zul Verjee Q.C. <zverjee@vogelverjee.com>
Subject: RE: 20 Acre Lands; File: 2682




Hi Justin,

I'm not sure I do. 1 can't locate a copy in my Inbox. Can you please re-send your comments on the

revised resolution.

Thanks,

Nicholas Mcllhargey | 1awyver
403,384.0308

sz VY VOGEL VERJEE

nmcllhargey@vogélverjee.com
Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Voge! Verjee Is an association of Vogel LLP and Verjee & Assoclates for the purpose uf the practice of law,

vogelverjee.com Q00 O >>VIEW OUR DISCLAIMER
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From: Justin Lambert <Lambert)@bennettiones.com:>

Sent: Wednesday, February 3, 2021 1:08 PM

To: Nicholas Mcilhargey <nmcllhargey@vogelverjea.com>

Cc: Cheryl Abbey <cabbey@vogelverize.com>; Zul Verjee Q.C. <zverjee@vopelverjee.com>

Subject: RE: 20 Acre Lands; File: 2682

You have my comments on your draft resolution.

Justin

Justin Lambert
Partner®, Bennett Jones LLP

*Denotes Professional Corparation
T. 403 798 3046 | F, 403,265 7219
Bepnettiones,com

From: Nicholas Mclthargey <nmcllhargey@vogelveriee.com>
Sent: Wednesday, February 3, 2021 1:04 PM

To: Justin Lambert <Lambertl@bennettiones.com>

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee Q.C. <zverice @vogelveriee.com>
Subject: FW: 20 Acre Lands; Flle: 2682

Hello Justin,

I am following up on the revised Director's Resolution provided February 1, 2021. As you are aware, Servus

I

application Is scheduled for February 11, 2021 and time is of the essence. We have concerns that the
corporation and our clients” position will be prejudiced If the 20 Acres remains unlisted by the time of the

applicatlon next week.

Yours truly,

Nicholas Mcllhargey | Lawver

M




Bfll 403.384.0308

403,532.8870 V VO G E L V E R J E E

nmcllhargey@vogelverjee.com
Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 35

Vagel Verjee Is an agsociation of Vogel LLP and Verjee & Assoclates tor the purpose of the practice of law,

vogelverjee.com QO >>VIEW OUR DISCLAIMER
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THIS IS EXHIBIT “F” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this &) day of MAY, 2021,

A CONIMISSIONER FOR OATHS
IN AND FOR THE PROVINCE OF ALBERTA

MICHOLAS MCILHA
BARRISTER & SOLICEC?RE Y




-

Nicholas Mcllharge!

From: Justin Lambert <Lambert)@bennettiones.com>

Sent: Monday, February 8, 2021 8:47 AM

To: Nicholas Mcllhargey <nmcilhargey@vogelverjee.com>
Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul VerJee Q.C. <zverjee@vogelverjee.com>
Subject: RE: 20 Acre Lands; File; 2682

If needed, we have obtained an appraisal and will appear in court on the 11" to ask for a longer redemption period. The
fands were listed some time ago at $1.2 million, with Aly as realtor, We will be seeking to recover the costs of the

appraisal from the company.

We won't be signing the resolution as you have drafted it because we don't agree with the restrictions you purport to
impose In It, but we will present any offer received to you for your cllents' approval.

Justin

Justin Lambert
Partner¥*, Bennett Jones LLP
*+Denotes Professlonal Corporation

T. 403 298 3046 | F. 403 265 7219
Bennettlones.com

From: Nicholas Mclthargey <nmclthargey@vogelverjee.com>
Sent: Monday, February 8, 2021 8:44 AM

To: Justin Lambert <Lambertl@bennettiones.com:

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee Q.C. <zverjee @vogelverjee.com>
Subject: FW: 20 Acre Lands; File: 2682

Hello Justin,
1 am following up on my correspendence below.

It would be In everybody’s Interest if we had a resolution together by the Servus application on February
11. :

As previously highlighted, without the resolution we have concerns that both partles and the Corporation
wlll be prejudiced. '

Yours truly,

Nicholas MclIlhargey | awver
403.384.0308

Y VOGEL VERJEE

B nmcilhargey@vogelverjee.com
Downtown Offlce: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Vagel Verjee Is an assoclation of Vogel LLP and Verjee & Assoclates for the purpose of the practice of law,

vogelverjee.com OO0OH VIEW OUR DISCLAIMER
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From: Nicholas Mcllhargey <nmg¢llhargey@vogelveriee.coms>
Sent: Wednesday; February 3, 2021 2:12 PM
To: Justin Lambert <Lambert)@bennettiones.com>

Cc: Cheryl Abbey <cabbey@vogelverjee.com>; Zul Verjee Q.C, <zverjee@vogelveriee.com:>
Subject: RE: 20 Acre Lands; File; 2682

Justih,

You asked for the resolution to Include language to Initially list the property for $1.2 million, and to allow
for the price to be adjusted when recommended by the realtor In writing.

The revised resolution does thls, but requires the parties to consent to the recommendatlon., See
provisions 3 and 4,

As explalned, my clients are not prepared to allow the realtor to make decisions vis a vis the list price
without the Directors’ Input, This is hardly an unreasonable requirement and can be dealt with easlly
through correspondence between our offices. I also don't see future consent belng an Issue given that
both our cllents have an‘interest [n selling the property and my clients’ initially proposed that the 20 Acres

be listed for a lower price,

If you would like to propose revised language for the resolution please forward a draft for our
consideration. 1 included a word version of the resclution in my earlier email for this purpose.

Yours truly,

Nicholas McIIhargey i LAWYER
403.384.,0308

¥ VOGEL VERJEE

! nmcllhargey@vogelverjee.com .
Downtown Office: Suite 200, 128 - 2nd Avenue SE | Calgary, Alberta T2G 515

Vogal Verjer Is an assocletion of Vogel LLP and Verjee & Asgoclates for the purpose of the practice of law.
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THIS IS EXHIBIT “M” referred to in the
Affidavit of MURAD TEJPAR sworn before
me this _ 7.\ day of MAY, 2021,
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A COMMISSIONER FOR OATHS
IN AND FOR THE PROVINCT, OF ALBERTA

NICHOLAS MCILHARGEY
BARRISTER & SOLICITOR




Nicholas Mcllhalgey

From: Justin Lambert <Lambert!@bepnettjones.com>
Sent: Friday, Februaty 26, 2021 10:29 AM
To: Nicholas Mclhargey <nmcllhargey @vogelverjee.com>

Cc: Jo Brar <Brarl@bennettiones.com>
Subject: 20 Acre Update

Nicholas,

Apologles on the delay. With the Input of the realtor, it was determined that as the tenant's improvements were already
being used as part of the purchase price, it would make sense to have the Improvements sta hd as a deposit. This will
also help the tenant close his financing, which we understand Is very close to happening.

However, on the realtor's advice, the property has been re-fisted in case the tenant cannot close financing. The realtor
advised (and I'm sure you've seen in the news) that the market is rapidly improving. As a result, the realtor said it would
be foolish to list at $1.2 million. The Lalls have taken his advice. Since listing at the higher price, there have aiready heen

‘

showlngs.

As we all know, obtaining the most possible cash from a sale is in everyone's interests, We are not inclined to disregard
the realtor's advice and lower the listing price, particularly given that the higher listing price Is stlll generating interest,

We are stlll hopeful that the transaction will close at $1.2 million, We will let you know if there are any further
developments.

Justin

*Denotes Professlonal Corporation

Justin Lambert
Partner¥, Bennett Jones LLP

4500 Bankers Hall East, 855 - 2nd Street SW, Calgary, AB, T2P 4K7
T. 403 298 3046 | F. 403 265 7219
E. lamberti@bennettiones.com

The contents of this message may contain confidential and/or privileged subject matter. If this message has been
recelved in error, please contact the sender and delete alf coples. Like other forms of communication, e-mall
communications may be vulnerable to Interception by unauthorized partles. if you do not wish us to communicate with
you by e-mail, please notify us at your earliest convenience, In the absence of such notification, your consent Is’
assumed. Should you choose to allow us to communicate by e-mail, we will hot take any additional security measures

{such as encryption) unless specifically requested.

If you no longer wish to receive commerclal messages, you can unsubscribe by accessing this link:
http://www.bennettjones.com/unsubscribe
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Memorandum of Judgment

The Court:
L Introduction

[1] This is an appeal of a costs award by the party to whom the costs were awarded. The
appellant argues that the costs award is not reasonable because it does not provide him with a
sufficient leve! of indemnification for the costs he actually incurred.

[2] At the outset, we wish to note that the costs award being appealed is what we will refer to
as Rule 10.31(1)(a) costs. That is, they were awarded on the basis that they represented the
“reasonable and proper costs” incurred by a party who was successful in litigating his claim to
near completion (that is, to a determination of liability). The costs award was not an exceptional,
discretionary costs award permitted by Rule 10.31(b)." This is not a case where it was necessary
to employ the costs award as an instrument of policy or to accomplish any purpose other than that
of partially indemnifying the successful party. The trial judge was wholly satisfied that counsel
acted reasonably in their pursuit of the claim. There was no need to discourage unnecessary steps
taken in the litigation or to sanction obstructive behaviour ot to encourage seitlement.

[3] The final point to be made by way of introduction is that the costs being awarded in this
case were the costs of prosecuting a claim from Statement of Claim to judgment in a protracted
piece of litigation involving arguably novel liability.

11, Overview

[4] This appeal involves a consideration of the level of indemnification a successful party to
protracted litigation should receive in costs from the losing party, and in so doing it addresses the
role of Schedule C in making such costs awards, as well as other types of costs awards.

110.31(1) After considering the matters described in rule 10.33 [Court considerations in making a costs award], the
Court may order one party to pay to another party, as a costs award, one or a combination of the following:

(a) the reasonable and proper costs that a party incurred to file an application, to take proceedings or to carry
on an action, or that a party incurred to participate in an application, proceeding ot action, or

(b) any amount that the Court considers to be appropriate in the circumstances, including, without limitation,
(i) an indemnity to a party for that party’s lawyer’s charges, or

(ii) a lump sum instead of or in addition to assessed costs.
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[5] The trial judge’s costs decision (McAllister v Calgary (City), 2018 ABQB 999 [Reasons))
followed a trial in which the appellant plaintiff was successful in establishing liability against the
City of Calgary for injuries he sustained from an assault on a Plus-15 outside a C-Train station.

[6] In her costs decision, the trial judge suggested that absent out-of-the-ordinary
circumstances, costs should normally be awarded pursuant to the Tariff of Recoverable Fees or
Schedule C of the Rules of Court without regard to the actual legal costs incurred by the plaintiff
in the litigation. She simply awarded the plaintiff Schedule C costs, adjusted for inflation. The
appellant says the costs awarded represented only 17% of total legal fees incurred by him.

[7] The appellant argues that the costs award failed to properly indemnify him for the costs he
incurred. In making this argument, the appellant concedes that he was only entitled to be partially
indemnified for his actual out-of-pocket costs. The appeliant incurred legal fees in the amount of
$389,711.78. He was awarded $70,294.70 in legal costs. He seeks to be indemnified in the amount
of $175,711.78, or 45% of the legal costs he incurred.

[8] For the reasons that follow, we conclude that the trial judge did not adequately consider
indemnification in her costs award. She applied the Tariff of Recoverable Fees in Schedule C ina
manner which may not have adequately indemnified the appellant who was the successful plaintiff
in a protracted lawsuit involving the determination of a municipality’s liability for the safety of its
citizens on public transit platforms. We remit the matter of costs back to the trial judge to
reconsider her costs award in accordance with these reasons,

II1. Decision Below

[9]  As a preliminary issue, the trial judge considered whether it was premature to determine
the plaintiff’s costs entitlement given that damages had yet to be determined (only the defendant’s
liability had been decided at trial). This was a bifurcated trial and the trial judge was of the view
that there is no hard and fast rule with respect to the timing of costs awards. The trial judge
observed that some courts award costs following liability trials while others defer costs decisions
until damages have been determined. While the trial judge was of the view that quantification of
damages should not be a determinative factor in addressing reasonable costs, costs awards should
be proportional to the interests involved, Rule 10.33(1)(b) provides that “the amount claimed and
the amount recovered” are to be considered in awarding costs. However, the trial judge’s decision
on the timing of her determination, though questioned by the respondent, has not been appealed
and we decline to say anything further about it.

[10] Turning to the issue of quantum of costs, the trial judge was of the view that the proper
approach to awarding costs was pursuant to the Tariff of Recoverable Fees or Schedule C of the
Rules of Court. Schedule C itemizes steps in a litigation action and assigns a fee value for each
step taken depending upon the amount in issue in the litigation (Consultation Memorandum No.
12.17 “Costs and Sanctions” from Alberta Rules of Court Project (February 2005) at 7, online
(pdf): www alri.ualberta.ca [Rules Project 2005]). The trial judge’s view was that Schedule C was
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preferable to basing costs awards on a percentage of the legal fees actually incurred by a successful
party. She stated at paragraph 15:

[W]hen measuring appropriate costs, a principled approach which considers the
purpose of costs, in terms of Court process, should be applied. The use of Schedule
C imports certainty in cases where the parties have conducted themselves
reasonably and advanced meritorious claims and defences

[11] The trial judge stated that Schedule C of the Rules serves many useful purposes in
litigation: it compensates the successful plaintiff for significant steps taken in litigation, it allows
parties to measure the risk of incurring and not recovering costs associated with litigation, and it
encourages resolution of disputes in a practical and efficient manner in line with the foundational

Rules (for example, see Rule 1.2).

[12] However, the trial judge was of the view that these purposes are not promoted by what she
characterized as a “rule of thumb” practice of awarding costs in the lump sum amount of 40-50%
of the legal fees actually incurred by the successful party. The trial judge stated at paragraph 15:

Relying on a rule of thumb practice that a proper costs award should approximate
between 40%-50% of the incurred solicitor client fees does not, in my view, achieve
these purposes. First, it compensates not for the significant steps in the court
process, but for all legal expenses incurred without a safeguard for reasonableness.
Second, it does not allow the parties to effectively analyze the risk of costs in
litigation as it is impossible to know hourly rates charged or the amount of time
spent on various steps until the conclusion of the litigation. Finally, an award of
partial indemnity costs measured on the basis of solicitor client fees charged, could
undermine the spirit of the foundational rules.

[13] Referring to Weatherford Canada Partnership v Addie, 2018 ABQB 571 [Weatherford
(B], the trial judge suggested that costs based on an indemnity percentage are better suited to cases
where there is misconduct, significant complexity, or damages claimed in excess of Column 5 of
the Rules (Reasons at paras 16-17).

[14] Here, the trial judge was “wholly satisfied” that counsel for the plaintiff had acted
reasonably in pursuing the plaintiff’s claim. She also was of the view that, although novel, this
case was not one in which misconduct, complexity, or some other factor might justify departing
from the basic application of Schedule C. The trial judge also commended the parties for providing
an Agreed Statement of Facts and an Agreed Exhibit Book, which she said significantly reduced
the necessary trial time.

[15] In the result, the trial judge ordered costs pursuant to Column 3 of Schedule C (claims over
$150,000 up to and including $500,000), which she increased for inflation to approximate
reasonable costs in 2018 for the steps taken to bring the matter to trial. (The last time Schedule C
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had been updated was in 1998.) Apart from a modest inflationary gross-up, no other adjustment or
multiplier was applied. The total costs award to the plaintiff of $70,294.70 was said to represcnt
17% of the legal fees the plaintiff actually incurred.

IV.  Ground of Appeal

[16] The plaintiff argues that he was not properly indemnified by the trial judge’s costs award.
He seeks indemnification for 45% of the amount of legal fees he incurred.

V. Standard of Review

[17] 1t is well established that costs awards are awarded on a discretionary basis (Quebec
(Director of Criminal and Penal Prosecutions}) v Jodoin, 2017 SCC 26 at para 52; Goldstick
Estates (Re), 2019 ABCA 508 at para 22); and we agree with the respondent that trial courts have
wide discretion to award costs under Rules 10.29(1), 10.30(1), 10.31, and 10.33.

[18] Having said that, a trial judge’s discretion is subject both to the Rules and to the need to
act judicially on the facts of the case (British Columbia (Minister of Forests) v Okanagan Indian
Band, 2003 SCC 71 at para 42). Costs awards, though discretionary, are not completely insulated
from appellate review. An appellate court “may and should intervene where it finds a misdirection
as to the applicable law, a palpable error in the assessment of the facts, or an unreasonable exercise
of the discretion” (Goldstick Estates at para 22, citing Okanagan Indian Band at para 43; Jodoin
at para 52; and Nazarewycz v Dool, 2009 ABCA 70 at para 53).

VI. Discussion

[19] In order to address whether the appellant was properly indemnified by the trial judge’s
costs award, we first consider the costs provisions of the Rules, after which we look to established
levels of indemnification. Finally, we consider the role of Schedule C in the awarding of costs.

A, Costs: Rules of Court

[20]  Apart from her assessment of the merits of applying Schedule C, the trial judge’s reasons
did not expressly refer to all of the costs provisions of the Rules relating to the quantification of
costs.

[21] The Rules confer a qualified “entitlement” to costs to the successful party. Rule 10.29(1)
states that a successful party is “entitled to a costs award against the unsuccessful party” and that
the “unsuccessful party must pay the costs forthwith”. An award of costs is therefore the prima
facie entitlement of the successful party, but that entitlement may not always obtain.
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The Supreme Court of Canada, in B(R) v Children’s Aid Society of Metropolitan Toronto,
[1995] 1 SCR 315 articulated a rationale for awarding costs to the successful party to be paid by
the unsuccessful party at 404-405:

The long-standing rule regarding costs is that they are generally awarded to a
successful party, absent misconduct on his or her part. A successful [itigant has a
reasonable expectation that his or her costs will be paid by the unsuccessful party.
The rationale for this rule is based on the fact that, had the unsuccessful party
initially agreed to the position of the successful one, no costs would have been
incurred by the successful party. Accordingly, it is only logical that the party who
has been found to be wrong must be ready to support the costs of a litigation that
could have been avoided. [emphasis in original]

In Alberta, the considerations which go into the determination of the amount of

award are set forth in Rule 10.33:

10.33(1) In making a costs award, the Court may consider all or any of the
following:

(a) the result of the action and the degree of success of each party;
(b) the amount claimed and the amount recovered;

(¢) the importance of the issues;

(d) the complexity of the action;

(¢) the apportionment of liability;

(f) the conduct of a party that tended to shorten the action;

(g) any other matter related to the question of reasonable and proper costs
that the Court considers appropriate.

(2) In deciding whether to impose, deny or vary an amount in a costs award, the
Court may consider all or any of the following:

(a) the conduct of a party that was unnecessary or that unnecessarily
lengthened or delayed the action or any stage or step of the action;

(b) a party’s denial of or refusal to admit anything that should have been
admitted;

a costs
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(c) whether a party started separate actions for claims that should have been
filed in one action or whether a party unnecessarily separated that party’s
defence from that of another party;

(d) whether any application, proceeding or step in an action was
unnecessary, improper or a mistake;

(e) an irregularity in a commencement document, pleading, affidavit,
notice, prescribed form or document;

(f) a contravention of or non-compliance with these rules or an order,

(g) whether a party has engaged in misconduct;

(h) any offer of settlement made, regardiess of whether or not the offer of
settlement complies with Part 4 [Managing Litigation], Division 5
[Settlement Using Court Process].

[24]  After the court has considered the factors described in Rule 10.33 with respect to quantum,
the court is directed by the Rules to go to Rule 10.31 which provides options for making costs

awards:

10.31(1) After considering the matters described in rule 10.33, the Court may order
one party to pay to another party, as a costs award, one or a combination of the
following:

(a) the reasonable and proper costs that a party incurred to file an
application, to take proceedings or to carry on an action, or that a party
incurred to participate in an application, proceeding or action, or

(b) any amount that the Court considers to be appropriate in the
circumstances, including, without limitation,

(i) an indemnity to a party for that party’s lawyer’s charges, or

(ii) a lump sum instead of or in addition to assessed costs.

(3) In making a costs award under subrule (1)(a), the Court may order any one or
more of the following:

(a) one party to pay to another all or part of the reasonable and proper costs
with or without reference to Schedule C,;
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(b) one party to pay to another an amount equal to a multiple, proportion
or fraction of an amount set out in any column of the tariff in Division 2 of
Schedule C or an amount based on one column of the tariff, and to pay to
another party or parties an amount based on amounts set out in the same or
another column;

(c) one party to pay to another party all or part of the reasonable and proper
costs with respect to a particular issue, application or proceeding ot part of
an action;

(d) one party to pay to another a percentage of assessed costs, or assessed
costs up to or from a particular point in an action.

[25] Thus, in making a costs award under 10,31(1)(a}, as in this case, the court is provided with
a menu of orders it may make with respect to costs. Rule 10.31(3)(a) expressly provides that “all
or part of reasonable and proper costs” may be ordered, “with or without reference to Schedule
C.” This suggests significant discretion on the part of a trial judge in implementing a reasonable
and proper costs award and would appear to clearly permit an order for a lump sum percentage of
legal costs. Rule 10.31(3)(d) expressly permits such a costs award. Rule 10.31(3)(b) permits the
court to make an order directing the unsuccessful party to pay the successful party an amount equal
to a multiple, a proportion ot a fraction of an amount set out in any column of the Tariff of
Recoverable Fees in Schedule C.

[26] It is important to note that the options set forth in Rule 10.31(3) are expressly linked to
Rule 10.31(1)(a), which permits the court to award “the reasonable and proper costs that a party
incurred”.

[27] What comes out of this analysis of the Rules is that a costs award made with reference to
Schedule C is only one of several options open to a court in awarding costs to a successful party
and that awarding a percentage of assessed costs is expressly authorized.

[28] The trial judge attempted to apply “a principled approach which considers the purpose of
costs”, but she appeared to perceive Schedule C to be the default rule, absent misconduct or
complexity, for making cost awards. The Rules of Court do not support that characterization. Costs
awards may or may not be based on Schedule C. A variety of means are countenanced by the Rules
to arrive at a reasonable costs award (see Renke, I. in GO Community Centre v Clark Builders and
Stantec Consulting Ltd, 2020 ABQB 203 at para 82).

[29] To summarize, Schedule C is merely one of a number of options or tools that may be used
to achieve the outcome of reasonable and proper costs under Rule 10.31(1)(a). Other options
include not making any reference to Schedule C (Rule 10.31(3)(2)); or awarding costs pursuant to
“a multiple, proportion or fraction of an amount set out in ... Schedule C” (Rule 10.31(3)(b); or
awarding a percentage of assessed costs (Rule 10.31(3)(d))-
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[30] A successful party is entitled either to reasonable and proper costs, as set out in Rule
10.31(1){(a), or to any other amount the court considers appropriate in the circumstances, as set out
in Rule 10.31(1)}(b). However, if the costs award is to be “the reasonable and proper costs that a
party incurred” as provided for in Rule 10.31(1)(a), then the options with respect to making such
costs award are set forth in Rule 10.31(3).

B. A Standard Level of Costs Indemnification?

[31] While Rules 10.31(1) and 10.33 lay out a framework for assessing costs and making cost
awards, they provide little guidance as to what quantum of costs indemnification constitutes
“reasonable and proper costs”. For example, the Rules do not specify a level of indemnification
required to constitute reasonable and proper costs.

[32] In the court below, the trial judge was not persuaded that a rule of thumb approach of
awarding 40-350% of the successful party’s incurred legal fees was desirable. She rejected this
approach in part because of her view that it would lack a safeguard for reasonableness, it would
not sufficiently promote efficiency, and it would not allow parties to effectively assess risk. We
must respectfully disagree that such an approach necessarily suffers from any of these assumed
deficiencies.

[33] A “reasonable and proper costs” award involves a payment by the unsuccessful party to
the successful party to indemnify the successful party for expenses incurred as a result of the
conduct of the unsuccessful party. The primary purpose of a costs award is to indemnify the
successful party in respect of the expenses sustained either defending a claim that in the end proved
unfounded (if the successful party was the defendant), or in pursuing a valid legal right (if the
plaintiff prevailed) (Okanagan Indian Band at para 21). The indemnification is not intended to be
complete. Nevertheless, a reasonable level of indemnification of costs incurred is the primary
purpose of costs awards. Other considerations may come into play, but only when appropriate. For
example, encouraging efficiency only comes into play where there is a specific opportunity to
encourage it or where there has been a demonstrated inefficiency in the conduct of the litigation.

[34] The Supreme Court in Okanagan Indian Band indicated that the traditional principles
supporting costs awards continue to govern the law of costs in cases where there are no special
factors that would warrant a departure from them (para 22). See also MM Orkin, The Law of Costs,
2nd ed (Aurora, ON: Canada Law Book, 2019) (loose-leaf updated 2020, release 89), ch 2 at 2-8,
where the author indicates that indemnification is the “essence” of an award of party-and-party
costs, Orkin cites Bell Canada v Consumers’ Assoc of Canada, [1986] 1 SCR 190 at 207 for this
proposition, where LeDain J stated: “I am of the opinion that the word ‘costs’ must carry the
general connotation of being for the purpose of indemnification or compensation.”

[35] However, the Supreme Court in Okanagan Indian Band also said that “courts have
recognized that indemnity to the successful party is not the sole purpose, and in some cases not
even the primary purpose of a costs award” (para 22). When costs awards are employed as
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instruments of policy, as was the case in Okanagan Indian Band, other considerations may apply.
As an instrument of policy, the so-called “modern” approach to costs awards “accomplish[es]
various purposes in addition to the traditional objective of indemnification” (para 25). For instance,
it may be designed to discourage unnecessary steps in litigation, to sanction bad or frivolous
behavior, and to encourage settlement (see paras 22-25). See too 1465778 Ontario Inc v 1122077
Ontario Ltd (2006), 82 OR (3d) 757 at para 26 (CA); and Catalyst Paper Corp v Companhia de
Navegagdo Norsul, 2009 BCCA 16 at para 16. Okanagan Indian Band also discusses the
importance of promoting access to justice through costs awards (sec paras 23, 26, 27-30).

[36] However, where, as in this case, the plaintiff advanced what was found to be a meritorious
claim which the defendant defended vigorously, Okanagan Indian Bawnd suggests that
indemnification should be the principal consideration.

[37] It is accepted that indemnification of the successful party should not normally provide full
indemnity for all legal fees and disbursements. Instead, a typical costs award (i.e. party and party
costs) is intended to be “a partial indemnity for the expenses to which the recipient has been put
as a result of the litigation” (Orkin at 1-3). Cost awards in all Canadian jurisdictions typically
constitute only partial indemnification of the litigant’s legal costs (Okanagan at para 53).

[38]  This Court in Weatherford Canada Partnership v Artemis Kautschuk und Kunstoff-Technik
GmbH, 2019 ABCA 92 [Weatherford CA] noted that the intention of costs awards is to balance
the unfairness of requiring a successful party whose conduct is not blameworthy to bear any costs
and the chilling effect on parties bringing or defending claims if the unsuccessful party is required
to bear all the costs (para 12). An apt description of this balancing act was provided by the late
Justice D.C. McDonald in Reese et al v Alberta (Minister of Forestry, Lands and Wildlife) et al
(1992), 133 AR 127, [1993] 1 WWR 450 (which was quoted by this Court in Sidorsky v CFCN
Communications Ltd, 1997 ABCA 280 at para 31).

The Canadian practice [of awarding party and party costs] reflects an attempt to
balance two conflicting interests. On the one hand, it is argued that if a party is
successful and there are no circumstances constituting blameworthiness in the
conduct of the litigation by that party, it is unfair to require the successful party to
bear any costs incurred by his counsel in prosecuting or defending the action. On
the other hand, it is argued that if the unsuccessful party is required to bear all the
costs of the successful party, citizens will be unduly hesitant to sue to assert their
rights (even valid ones) or to defend their rights when sued. The partial indemnity
practice as it exists in Canada is a compromise intended to give some scope in
practice for each of the conflicting policy considerations.

[39] If costs awards are only to partially indemnify the successful party, what then is the
appropriate level of such partial indemnification? Orkin speaks to this question at 2-10,1-2-11:
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Canadian Courts have not tried to define with any precision the degree of
indemnification intended by an award of party-and-party costs on the tariff scale.
... Traditionally, the degree of indemnification represented by partial indemnity
costs has varied between 50% and 75% of solicitor-client or substantial indemnity
costs.

[40] This level of indemnification represents a balance between what has traditionally been a
high degree of indemnification in England versus no indemnification (i.e. no costs are payable to
the successful party) in many jurisdictions of the United States.

[41] In Alberta, the weight of authority is that party and party costs should normally represent
partial indemnification of the successful party at a level approximating 40-50% of actual costs (sce
Weatherford CA at para 11; Hill v Hill, 2013 ABCA 313 at para 1 1; Young v Alberta (Assessors'
Association Practice Review Committee/Executive Committee), 2020 ABQB 493 at para 17; Styles
v Caravan Trailer Lodges of Alberta Ltd, 2019 ABQB 558 at para 47; Remington v Crystal Creek
Homes Inc, 2018 ABQB 644 at para 36; Weatherford OB at para 54; Athabasca Minerals Inc v
Syncrude Canada Ltd, 2018 ABQB 551 at para 59; Strategic Acquisition Corp v Multus Investment
Corp, 2017 ABQB 297 at para 18; rev’d in part on other grounds 2018 ABCA 63; Blaze Fnergy
Ltd v Imperial Oil Resources, 2014 ABQB 509 at para 68; Calgary (City) v Alberta (Minister of
Municipal Affairs), 2008 ABQB 433 at para 42; Marathon Canada Ltd v Enron Canada Corp,
2008 ABQB 770 at para 30; LSI Logic Corp of Canada, Inc v Logani, 2001 ABQB 968 at para 8;
Trizec Equities Lid v Ellis-Don Management Services Lid, 1999 ABQB 801 at para 20-21, aff’d
as to liability only in 1999 ABCA 306).

[42] In Weatherford CA, this Court expressly endorsed this 40-50% level of indemnification at
paragraph 11:

The general rule is that costs are awarded on a party and party basis, and that this
should represent partial indemnification of the successful party - approximately 40-
50% of actual costs [citations omitted].

And before that, in Hill v Hill at paragraph 11:

But party-party costs are not plucked out of the ether; they are designed to be
somewhere around half a reasonable legal bill, or a little under. And Schedule C
does not bind a judge in any respect, and is not even presumed correct

[43] The 40-50% level of partial indemnity was also the objective of the Schedule C Committee
formed in the late 1990s to develop amendments to Schedule C of then Rules (implemented in
1998). The Committee’s Report to the Benchers (2 September 1997) [Report] stated the following
at pages 2-3:
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Solicitor and client costs are the benchmark against which party and party costs are
measured because the objective of any schedule is to provide a consistent level of
indemnity measured as a proportion of the actual cost of conducting the action in a
reasonable manner (the definition of solicitor and client costs).

Tn formulating the revised schedule, the Committee aimed at providing 40% to 50%
indemnity in a typical case. In circumstances where the revised schedule meets that
target there will generally be no need for the Court to exercise its discretion. When
the Court does exercise its discretion, reference to a proportion of solicitor and
client costs can provide valuable guidance for the Court and other litigants.

[44] The Schedule C Committee indicated that the “target” level of indemnity of 40% to 50%
provided a clear reference point for other cases and thus guidance to litigants at least with respect
to an appropriate level of indemnification (Report at 3).2

[45] There was then (in 1997), and perhaps there may always be, debate about what the proper
level of indemnification in costs to a successful party should be. Suffice it to say that the 40-50%
partial indemnification guideline, which has been utilized for a number of years as providing a
reasonable level of indemnification, is intended to accomplish the balance discussed in the case
Jaw between fully compensating successful parties who through no fauli of their own had to engage
in legal proceedings (on the one hand) and the chilling effect on parties bringing or defending
claims if the unsuccessful party has to bear too heavy a costs burden (on the other). This level of
indemnification assumes no misconduct by either party in the conduct of the litigation.

[46] If the option of awarding costs as a percentage of assessed costs is chosen, the assessment
of the costs may require a consideration of what is a reasonable amount which ought to have been
charged for the services the successful party’s lawyer rendered and that may require reference to
the considerations set forth in Rule 10.2(1) which go into the determination of what constitutes a
reasonable charge (the Rule is reproduced at paragraph 47 herein). If a trial judge chooses to award
a percentage of the assessed costs pursuant to Rule 10.31(3)(d) to the successful party, then what
is being considered are the “rcasonable and proper costs that a party incurred” under Rule
10.31(1)(a). In order to determine whether the costs incurred are reasonable and proper, they must
be assessed, either by the party opposite, or by the judge or by an assessment officer. Tf it is the
trial judge, then he or she should consider the reasonableness of both the legal services performed

2 Despite the intentions of the Schedule C Committee in this respect (or the Legislature’s intention for that matter), it
is unclear whether Schedule C has ever provided indemnification of 40-50% of actual solicitor-client fees. Even the
recent, May 2020, updates to Schedule C (enabled in Alberia Rules of Court Amendment Regulation, AR 36/2020),
which have increased the tariff amounts in Schedule C by approximately 35% over those in the 1998 version of the
Schedule, still appear to fall well short of that range. For instance, applying the current Schedule C fees in place of
what the trial judge awarded the appellant in this case would have resulted in less than the 17% indemnification he

was actually awarded.
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and the amounts charged for those services. Reasonable costs reasonably incurred is what the
percentage must be based on. The incurring of the cost must be reasonable and the amount of the
cost incurred must also be reasonable. As indicated above, the assessment may also be undertaken
by the party opposite or, if the parties cannot reach an agreement on costs, the trial judge may
direct an assessment of the legal costs by an assessment officer, pursuant to Rule 10.34. Rule
10.31(3)(d) contemplates such an assessment when it speaks of one party being ordered to pay the
other “a percentage of assessed costs” (emphasis added).

[47] Among other considerations, an assessment of the reasonableness of the legal costs
incurred must take into account the factors set forth in Rule 10.2(1) regarding whether or not a
lawyer’s fees are reasonable as between the lawyer and his or her client:

10.2(1) Except to the extent that a retainer agreement otherwise provides, a lawyer
is entitled to be paid a reasonable amount for the services the lawyer performs for
a client considering

(a) the nature, importance and urgency of the matter,
(b) the client’s circumstances,

(c) the trust, estate or fund, if any, out of which the lawyer’s charges are to
be paid,

(d) the manner in which the services are performed,
(e) the skill, work and responsibility involved, and
(f) any other factor that is appropriate to consider in the circumstances.

[48] That the lawyer’s charges are reasonable as between solicitor and client is not the end of
the assessment. Consideration must also be given in assessing the reasonableness of requiring the
unsuccessful party to indemnify the successful party for a percentage of them.

[49] Resorting to Schedule C simply to avoid these assessments may not be appropriate if
Schedule C does not yield an appropriate level or scale of indemnification; that is, a reasonable or
meaningful level of indemnification.

[50] In our view, the trial judge may have misinterpreted Justice Shelley’s conclusions in
Weatherford OB when she suggested that overwhelmingly courts use percentage indemnity when
there has been misconduct, significant complexity, or damages claimed in excess of Column 5 of
Schedule C (see Reasons at para 16). Justice Shelley’s conclusions about the common approach to
costs are found in Weatherford QB at paragraphs 54-57, which confirm that the amount of costs
awards, absent misconduct, should approximate 40-50% indemnity of the successful party’s
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incurred costs. Justice Shelley made the point that Schedule C fees may be inadequate but that in
any event the ultimate question was whether the final costs award was reasonable, citing
Caterpillar Tractor Co v Ed Miller Sales & Rentals Ltd, 1998 ABCA 118 at para 4.

[51]1 As ageneral principle, we see no reason to depart from the 40-50% level of indemnification
approved by this Court in Weatherford CA and Hill v Hill. It provides a reasonable guideline upon
which the level of indemnification implied by the phrase “reasonable and proper costs” may be
measured under the Rules. However, we refrain from defining with any precision the level of
indemnification required in any given case. All we say is that the fevel of indemnification must be
both meaningful and reasonable. The court’s discretion to move up or down from that level having
regard to the factors set forth in Rule 10.33 or in Rule 10.2(1) remains intact. Also, the level of
indemnification may be higher or lower than the 40-50% depending on how the litigation was
conducted and other factors not necessarily having anything to do with the conduct of the litigation.

C. Schedule C

[52] The trial judge’s view was that awarding costs pursuant to Schedule C was preferable to
relying on a percentage of solicitor-client fees incurred because Schedule C: (1) compensates
litigants for significant steps in litigation, (2) allows parties to effectively measure costs associated
with litigation, and (3) encourages parties to abide by the foundational rules to promote resolution
of issues in a practical and efficient manner.

[53]1 As discussed catlier, Schedule C provides little guidance as to what constitutes an

appropriate level of indemnification. Rather, it is one of a number of tools that a trial judge may’

use in order to make a cost award which provides appropriate indemnification. The Rules make it
clear that Schedule C may not always constitute “reasonable and proper costs” under Rule 10.31.
Indeed, Rule 10.31(3)(a) expressly states that the court may order one party to pay another all or
part of its reasonable and proper costs (i.e. the Rule 10.31(1)(a) costs) without reference to
Schedule C. Application of Schedule C may yield reasonable and proper costs. It may not. As the
majority in Boyd v JBS Foods Canada Inc, 2015 ABCA 191 stated at paragraph 4: “Schedule C is
not a standard or starting point. A judge or master need not usc it at all”; or as was noted by this
Court in Hill: “[w]e must keep in mind that Schedute C is a purely-optional rubber stamp for a
judge, who may use it or not, or amend it as he or she sees fit” (para 38).

[54] Schedule C has been referred to as a “very crude method by which to assess costs” (Trizec
at para 23), and it can be a poor approximator of financial consequences related to undertakings or
steps in litigation (Athabasca at para 64). Tt has also been argued that the Jevel of indemnification
in Schedule C does not discourage unnecessary steps in litigation, which is one of the policy goals
of awarding or refraining from awarding costs (see background paper by ET Spink, QC, “Party
and Party Costs” (October 1995) [unpublished, archived at Alberta Law Reform Institute] prepared
for Schedule C Committec). A similar concern was raised recently in Infact Insurance Co v
Clauson Cold & Cooler Lid, 2019 ABQB 225 by Dilts, J., who indicated that the further Schedule
C strays from the rea! and reasonable costs a party pays for legal fecs, the less likely the risk of
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paying Schedule C costs will act as a tool to promote settlement or that it will affect the conduct
of litigation (para 15).

[55] One of the reasons the trial judge gave for preferring Schedule C to the percentage of
assessed costs approach was that, unlike the percentage of assessed costs approach, Schedule C
compensates for steps taken in the litigation. But, as noted in Caterpillar Tractor Co at para 6,
Schedule C arbitrarily selects certain steps in a lawsuit and compensates parties for taking them,
but it omits other steps which can be just as significant to advancing the litigation, and often just
as costly. For example, an agreed statement of facts may be a significant step in advancing an
action, as was the case here. An agreed statement of facts can be an important tool to ensure trial
time is used effectively. However, it is not included as a compensable step in Schedule C. There
arc many other examples of steps taken to narrow issues, expedite matters, etc. which are not
compensable items described in Schedule C such as taking views, conducting inspections and
examinations, document organization, etc.

[56] The trial judge in this case was of the view that awarding a percentage of assessed costs
would not achieve the purpose of allowing parties to measure the risk of costs, thereby encouraging
the parties to resolve disputes in a practical and efficient manner. We disagree. Measuring the cost
risk is similar whether the costs are awarded on the basis of Schedule C or on the basis of a
percentage of assessed costs. In both cases, they must be reasonable and proper.

[57] If certainty is the goal, neither form of cost award is necessarily better than the other in
achieving it. It has been said that parties should know in advance what costs they may be entitled
to if successful, or liable to pay if unsuccessful. The reality is that the parties rarely know in
advance what costs they may be entitled to receive or liable to pay. That is not necessarily a bad
thing. Costs uncertainty is one of the risks of litigation and those risks tend to discipline parties to
be reasonable, both procedurally and in the substantive positions they adopt. Also, ordering a
percentage of assessed costs may result in increased scrutiny of legal costs.

[58] That said, we should not be taken as questioning the utility of Schedule C, which is
provided for in the Rules of Court and which is used day in and day out by judges in a great variety
of situations.

[59] Schedule C is expressly available under Rules 10.31(3)(a) and (b) as a mechanism or
method by which a reasonable and proper costs award may be atrived at (i.e. a costs award pursuant
to Schedule C or “a multiple, proportion or fraction of an amount set out in any column...of
Schedule C). The Schedule provides a convenient and transparent foundation for judicial
determination of costs (GO Community Centre at para 89) and may be appropriate in the “common
stream of litigation™ (Trizec Equities at para 27) and particularly useful and efficient in high-
volume interlocutory matters such as chambers applications (see GO Community Centre at para
89). Schedule C assists judges in making expeditious costs decisions (Rules Project 2005) and
may, with or without the use of multipliers, provide a reasonable level of indemnity when such
indemnity is called for.
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[60] Schedule C can also be a useful default to which parties may defer, or which trial judges
may adopt in a variety of circumstances. For example, in cases in which there is a significant
imbalance in the power and means of the parties, Schedule C, notwithstanding its limitations vis-
a-vis indemnity, may be preferable (Siyles at para 59). See too Blaze Energy at para 75, Monco
Holdings Ltd v BAT Development Ltd, 2005 ABQB 851 at para 31, and Geophysical Service
Incorporated v Falkiand Oil and Gas Limited, 2019 ABQB 314 at para 23, which express concerns
over a percentage-based indemnity approach to costs awards because such an approach may
impede access to justice. These concerns may and should be addressed by trial judges on a case-
by-case basis, where a Schedule C approach to costs may provide a more equitable result,

[61] Finally, we note that Schedule C may be useful simply as a tool of reference for trial judges
to make a “reality check” when fashioning an appropriate costs award (see Athabasca at para 61).

[62] At the end of the day, the real question faced by trial judges is how to achieve a reasonable
and proper costs award, not the steps taken to achieve that result (see Caterpillar Tractor Co at
para 4 and Bell Mobility Inc v Anderson, 2015 NWTCA 3 at para 99). Schedule C, while not
properly considered a guideline or standard when assessing what constitutes an appropriate level
of indemnification, is nevertheless a valuable tool that may effectively be used by trial judges in a
variety of situations to make a reasonable and proper costs award.

[63] The problem with the use of Schedule C in this case was that it appeared to be used as a
proxy for reasonable and proper costs without considering whether or not Schedule C yielded an
appropriate level of indemnification in a case where the trial judge was “wholly satisfied” that
counsel had acted reasonably in pursuing the plaintiff’s claim. The trial judge focused on factors
such as efficiency and certainty in circumstances where neither efficiency or the need for certainty
were engaged.

[64] However, we emphasize, once again, that this was a case involving an almost completed
piece of protracted litigation, which included a trial and the many steps required to bring the matter
to trial. The issue of indemnification becomes a more important consideration in assessing costs
at the end of a lawsuit than it does at each and every step of the way. At the interlocutory stage, it
is often not clear who will ultimately be entitled to some level of indemnification.

VIL. Conclusion

[65] To summarize, we conclude that the trial judge misdirected herself as to the applicable law
in failing to consider whether costs determined in accordance with Schedule C provided an
appropriate level of indemnification to the successful plaintiff. In short, she did not consider
whether, and we cannot be satisfied that, the costs awarded represent the reasonable and proper
costs that the plaintiff incurred in prosecuting his claim to a successful conclusion.

[66] The trial judge identified no special factors which would warrant not considering what
might constitute a reasonable level of indemnification. The trial judge was satisfied that counsel
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had acted reasonably in pursuing the appellant’s claim and that this was not a case in which other
factors would justify a departure from an appropriate level of indemnification. We would therefore
allow the appeal and direct the trial judge to determine a reasonable level of indemnification. That
determination may involve an assessment of whether the costs the appellant incurred were
reasonable costs, reasonably incurred. The assessment of the reasonableness of the appellant’s
costs may be undertaken by the trial judge or it may be delegated to an assessment officer pursuant
to Rule 10.34. The parties, of course, remain free to craft their own solution.

Appeal heard on May 8, 2020

Memorandum filed at Calgary, Alberta
this 27th day of January, 2021

’Ferrall JLA.

Authorized to sign for: Hughes J.A.

Authorized to sign for: Antonio J.A.
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