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Introduction

[1] Alvarez & Marsal Canada Inc. LIT (the “Receiver”) is the Receiver and Manager of
Ladacor AMS Ltd. (“Ladacor”), Nomads Pipeline Consulting Ltd. (“Nomads™) and 2367147
Ontario Inc. (“2367). It was appointed receiver and manager of these entities by Court order
dated May 18, 2018 (the “Receivership Order™). It now applies for a number of orders:

l. Approving the actions, conduct and activities of the Receiver and its legal
counsel outlined in the Receiver’s Fourth Report to the Court dated
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September 3, 2019 and all other reports filed by the Receiver in these
receivership proceedings;

p Approving the Receiver’s final statement of receipts and disbursements
for the period for May 18. 2018 to August 31. 2019 as set out in the Fourth
Report:

8. Approving the accounts, fees and disbursements of the Receiver and its

independent legal counsel in connection with the completion of these
receivership proceedings, including the costs of this application:

4. Approving the proposed allocation of cash held by the Receiver for
Ladacor and Nomads to 236, as set out in the Fourth Report:

5. Approving the Receiver’s proposal to assign the Debtors into bankruptey
in accordance with the Receivership Order:

0. Approving the transfer of all funds and property held by or collected by
the Receiver, net of costs required to complete the administration of these
receivership proceedings. into the bankrupt estates of the Debtors:

il Declaring that the Receiver has duly and properly discharged its duties.
responsibilities and obligations as Receiver:

8. Discharging and releasing the Receiver from any and all further
obligations as Receiver and any and all liability in respect ot any act done
by the Receiver in these receivership proceedings. and its conduct as
Receiver pursuant to its appointment in accordance with the Receivership
Order. or otherwise: and

0. Authorizing the Receiver to transter the books and records of the Debtors
to the bankruptcy trustee. subject to preserving such records as required by
statute.
[2] The application was initially heard by Topolniski J on September 13. She approved the

Receiver’s accounts as set out in the Fourth Report and the Affidavit of Fees. a well as the
accounts ot the Receiver’s counsel. Blake. Cassels & Graydon LLP.

[3] Mr. Klisowsky was directed to provide the Receiver’s counsel with a list of issues or
questions pertaining to the Receiver’s findings as reported in the Fourth Report and the
Supplemental Report dated September 12, 2019.

(4] An application by Hythe & District Pioneer Homes (Advisory Committee) (“Hythe™)
seeking to lift the stay of proceedings against Ladacor was adjourned to a later date. Hythe was
attempting to file an amended statement of defence and counterclaim. It alleges that the work by
Nomads was so deficient and defective that the entire project has to be demolished and Hythe
will have to start again with a new contractor.

[5] Mr. Klisowsky’s application in relation to Nomad’s potential liability on performance
bonds with Liberty Mutual Insurance Company, and Mr. Klisowsky’s concerns about Nomad’s
potential liability to the Government of Canada under the Employment and Social Development
Canada Wage Earner Protection Program (“WEPP”), were also adjourned to a later date. The
Receiver’s discharge application was adjourned as well.
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[6] The adjourned applications were set down before me on November 27. The Hythe matter
had been resolved directly between its counsel and counsel for the Receiver. That still left a
number of issues that required resolution. Following submissions and argument, I reserved on all
of the issues left to me to decide.

[7] [ received written submissions from counsel for the Receiver (3 in total), from counsel
for Mr. Klisowsky. and from counsel for J. Steenhof & Associates Ltd and 1459428 Ontario Inc.
I heard submissions from those counsel as well as from counsel for Liberty Mutual Insurance
Company (“Liberty Mutual™).

(8] There was a significant volume of material put before me. The Receiver had prepared
four reports over the course of the receivership. and added a supplement to the Fourth Report and
provided a Fifth Report filed October 25, 2019 for the purposes of this application. The
Supplement and Fifth Report mainly responded to the issues raised by Mr. Klisowsky.

[9] There was an affidavit of fees from Orest Konowalchuk. a senior vice president of the
Receiver. There were also were affidavits from John Hermann, from the Bank of Montreal
(“BMO”). sworn May 18, 2018, from Mr. Klisowsky sworn September 7, 2019. September 11,
2019, and October 5, 2019, from Larry Slywka, a former employee of Ladacor. sworn October
13,2019, from Bonnie Erin Richard. another former employee of Ladacor. filed October 253.
2019. and a “secretarial affidavit™ from Lindsay Farr. sworn November 20, 2019. There was also
an affidavit from Jacob Steenhof. from J. Steenhot & Associates Ltd (*J. Steenhof™) and
1459428 Ontario Inc (<1457). sworn October 25, 2019.

[10]  Each of Mr. Klisowsky, Mr. Slywka. Ms. Richard and Mr. Steenhof were cross-examined
on their affidavits and I have the transcripts from their cross-examinations.

Background

[11]  Most of the background facts are not in dispute. Mr. Klisowsky is the majority
shareholder in Nomads (97.28%). His son owns the remaining 2.72% of the shares. Nomads was
a Calgary based company whose principal business was the manufacture and production of
advanced modular buildings and structures. These structures were generally constructed of sea
cans. Part of Nomads™ business was investing in other assets. One of those investments is its 90%
interest in 236. 236 is an Ontario corporation whose business was the ownership and operation of
a Days Inn hotel in Sioux Lookout, Ontario. The remaining 10% of the shares in 236 are owned
by J. Steenhof, an Ontario corporation.

[12]  Ladacor is a wholly owned subsidiary of Nomads. Ladacor came into existence in 2017

and carried on the same advanced modular home business as did Nomads. It appears that the
incorporation of Ladacor coincided with a banking change by Nomads.

[13] In the latter part of 2017, Nomads began a banking relationship with BMO. Mr.
Klisowsky injected some $4.000,000 of capital into Nomads/Ladacor. BMO loaned
approximately $4,000,000 to Nomads/Ladacor. Ladacor was the principal debtor. BMO took
typical security from Ladacor. Guarantees of the Ladacor debt to BMO were provided by
Nomads, 236 and Mr. Klisowsky.

[14]  After Ladacor was incorporated, all new work was directed to it, while Nomads
completed the work it already had under contract. The work contracted by Nomads was,
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however, performed for it by Ladacor. Payments, whether from Nomads customers or Ladacor
customers, were deposited into Ladacor’s bank account with BMO

[15]  The accounting records and the evidence of Mr. Klisowsky, Mr. Slywka and Ms. Richard
show that Nomads and Ladacor essentially operated as one entity. All bills were paid from the
Ladacor bank account with BMO. and all of the enterprise employees (but for Mr. Klisowsky,
his wife. and his son, were paid by Ladacor.

[16] Ladacor entered into a bonding relationship with Liberty Mutual. Ladacor’s
indemnification obligations to Liberty Mutual were guaranteed by Nomads, 236. and by Mr.
Klisowsky.

[17]  The months following the incorporation of Ladacor were not financially successful.
Nomads had a major contract with Hythe that was ongoing and far from completion. Nomads
had a large receivable ($2.700.000) owed to it by 1507811 Alberta Ltd on a project in Edmonton
known as “Westgate™. That project had been completed. but there were ongoing discussions
about the outstanding payment.

[18] Ladacor was performing the work on ongoing projects that were in various stages of
completion, including a project in Banft. The Receiver completed these obligations over the
course of the receivership.

[19] In May 2018. shortly before the Receivership Order. Ladacor was awarded a sub-contract
for work on the new court house in Chateh, Alberta. From the information before me. it is likely
that Liberty Mutual had previously provided a bid bond. and subsequently provided a surety
bond in favour of the general contractor, Kor Alta Construction Ltd (“Kor Alta™). Physical work
on the project had not begun at the time of the Receivership Order, and the Receiver disclaimed
the contract. That led to a bond claim by Kor Alta against Liberty Mutual. The claim in favour of
Kor Alta is tentatively valued at over $1.000.000. Liberty Mutual seeks indemnification for that
amount from each of Ladacor. Nomads. 236. and Mr. Klisowsky.

[20]  Following the Receivership Order. Hawke Electric, a subcontractor to Nomads. made a
bond claim on a labour and material payment bond on the Westgate project against Liberty
Mutual. Kor-Alta. the general contractor on the Chateh courthouse project. claimed in excess of
$1.000.000 as a result of the termination of the subcontract by the Receiver. Liberty Mutual
seeks indemnification for those amounts from each of Ladacor, Nomads. 236 and Mr.
Klisowsky.

[21]  Liberty Mutual values these claims at a total of approximately $1.100.000.

[22]  The Receiver has reported throughout the receivership on its activities and realizations. A
sale of the physical assets of Nomads and Ladacor was conducted in the late fall of 2018. The
auction sale netted $606.000. Further physical assets (miscellaneous inventory) netted a further
$76.000.

[23]  The Receiver was successtul in collecting most if not all of the $2.700.000 receivable
owed to Nomads on the Westgate project. The Receiver collected $1.568.609 owed to Ladacor
on the Banff project.

[24]  Since 236 was also put into receivership, the Receiver took steps to sell 236°s main asset,
the Days Inn Hotel in Sioux Lookout. Of the roughly $5,000,000 sale proceeds, $4,000,000 were
paid by the Receiver to BMO.
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[25]  Ultimately, the time of the Fourth Report, the Receiver had paid off the secured debt to
BMO, the Receiver’s borrowings from BMO to enable it to carry on the Receivership, the WEPP
claims, CRA and Service Canada trust/priority claims, along with its and its lawyer’s fees and
disbursements.

[26]  The supplemental report and Fifth Report update the figures. As at the time of that report.
October 25, the Receiver was holding $10,398 for Nomads, $722.661 for Ladacor. and $637.241
for 236. The Receiver proposes to allocate all of the available proceeds currently in Ladacor’s
and Nomads™ accounts to 236.

[27]  All three corporations would then be placed in bankruptcy.

[28]  Because Nomads and Ladacor had intermingled their physical assets, it was not possible
for the Receiver to determine with any degree of certainty what assets belonged to Nomads and
what assets belonged to Ladacor. For BMO. the secured creditor, it did not matter. It had
reportedly good security against all of the assets regardless of which corporation owned them.
For the purposes of the Fourth Report, which was from the date of the Receivership Order to
August 31. 2019, the Receiver apportioned the auction proceeds $451.450 to Nomads and
$154.407 to Ladacor. Ongoing expenses were apportioned between the two corporations based
on the contracting party for the contract being worked on. Employee withholding claims by CRA
and WEPP claims were broken down between the two corporations as well.

[29]  Following receipt of Mr. Klisowsky’s cross application and the concerns he expressed
over the apportionments in the Fourth Report. the Receiver retained Erin Richard to explain the
financial situation and accounting of Nomads and Ladacor while she was comptroller for the
final year of their operations. She had worked with the Receiver during the course of the
receivership. Ms. Richard outlined in her affidavit how employees and assets had been
apportioned between the two entities. She attempted to determine from the available records
what assets had been owned before Ladacor was incorporated. Those would have been Nomads.
Because Ladacor had become the main operating entity after the fall ot 2017. anything acquired
since then was attributed to Ladacor.

[30]  The same analysis was performed with respect to employees. For the purposes of payroll.
withholdings and other employment related issues, the Receiver treated employees who had been
employed with Nomads and who stayed on after Ladacor began operating as Nomads employees.
Employees hired after Ladacor began operating were treated as Ladacor employees, even though
they may have been working on Nomads projects.

[31] For accounts payable and monies owed to trade creditors, the Receiver looked at which
entity an invoice was addressed to, or which project it related to. If it was addressed to Nomads,
or was in relation to a Nomads project. it was attributed to Nomads. And vice versa for Ladacor.

[32]  There does not appear to be any dispute that the Nomads/Ladacor records did not provide
the Receiver with much guidance. There was no written agreement between Nomads and
Ladacor when Ladacor assumed all of the operations of the two corporations. There was no asset
transfer agreement. There was no agreement transferring Nomads’ rights under any of its
ongoing contracts to Ladacor. There was no agreement relating to employees.

[33]  According to Mr. Slywka, when Ladacor assumed the operations, employees at the time
were simply told they were now working for Ladacor. It is unclear whether any of the parties
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Nomads had contracted with were ever told that Ladacor had taken over Nomads’ operations, or
that Nomads had assigned any rights to Ladacor.

[34]  Mr. Klisowsky takes issue with the amount of the asset sale proceeds attributed to
Ladacor versus Nomads. He challenges Ms. Richard’s assessment, noting that she was a
relatively new employee at Ladacor. He also takes issue with the allocation of employees
between the companies, and says that only his wife and son were Nomads employees, as all other
workers worked for Ladacor. That impacts wages paid to the employees (their WEPP claims) as
well as claims by the government for employee deductions and other trust claims made by the
Government of Canada.

[35]  Mr. Klisowsky’s view is that as at the beginning of 2018. Nomads was essentially a
holding company. All of its projects, employees and assets had been transferred to Ladacor.
Ladacor performed all of the work on all of the projects contracted to either Nomads or Ladacor.
Ladacor paid all of the employee wages, regardless of what project they were working on.
Ladacor paid all of the bills whether they were invoiced to Ladacor or to Nomads. as Ladacor
had taken over all of the work on all of the ongoing projects.

[36]  Whatever the arrangement between Nomads and Ladacor was, it was not reduced to
writing. There is some suggestion that the merging of operations and the creation of Ladacor was
linked to collection activities undertaken against Nomads by Alberta Treasury Board and
Finance in relation to a reassessment of tax credits Nomads had been given under a government
tax incentive program. A review by the Tax and Revenue Administration revisited the credits
given to Nomads for 2012, 2013 and 2014 and assessed Nomads some $769.000. The Provincial
government had apparently garnisheed Nomads™ former bank, leading to Nomads setting up a
new banking relationship with BMO.

[37]  The best that can be said of the operations of Nomads and Ladacor once Ladacor came
into existence is that they operated under Mr. Klisowsky's control as “owner™ of both entities.
Daryl Nimchuk was the chief operating officer for some time. Ms. Richard was comptroller. and
Larry Slywka was Ladacor’s production manager. The operations of both Nomads and Ladacor
were merged so that all receipts went into the Ladacor bank account and all bills were paid out of
that account. There was no internal attempt to separate assets. projects, employee functions. bills
or receivables. The reporting to BMO and any financial statements produced were
“consolidated™, although the two corporations were never consolidated under the Business
Corporations Act. The joint operation is frequently described internally and on contracts as
“Nomads Pipelines Consulting Ltd o/a Ladacor”. The internal treatment of the two entities’
operations does not reflect either entity’s legal rights or obligations.

[38]  According to the brief filed on behalf of Mr. Klisowsky. and his affidavit evidence, he
believes that despite all of the various claims being advanced against it, Nomads remains a
solvent entity and that Nomads should not be put into bankruptcy. He points to the large
receivable of $2,800,000 secured by a builder’s lien against the Hythe project. He claims that
there is a good defence to Liberty Mutual’s claim against Nomads on the indemnity and
guarantee agreement on the bond issued in favour of Kor Alta.

[39]  Mr. Klisowsky points to the wording of the indemnity agreement and argues that the
agreement gave Nomads (or the Receiver when it took over control of Nomads following the
Receivership Order) their right to cancel the bond in favour of Kor Alta. The Receiver failed to
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do so. The Receiver’s failure should not be visited on Nomads, such that Nomads should not
ultimately have to pay anything to the bonding company.

[40]  He refers to paragraph 45 of the Indemnity agreement that provides:

45.

Termination of the present agreement and its effect upon outstanding
Bonds — The present agreement shall only be terminated by any
Indemnitor, upon prior written notice to the Surety by registered mail and
at its head office. at least thirty days prior to its effective date: however.
the said prior notice of termination will not modify, nor exclude. nor
discharge the Indemnitors” obligations relating to Bonds issued prior to the
effective date of termination or Bonds issued after the effective date of
termination by reason of undertakings by the Surety prior to such date, the
present agreement will remain in full force and effect as regards the other
Indemnitors without any obligation on the part of the Surety to advise such
other Indemnitors of such termination.

[41]  This argument affects Ladacor as well. as it is the primary obligee on the bond and it is
required to indemnify Liberty Mutual. The Indemnity Agreement in favour of Liberty Mutual
executed by Ladacor. Nomads and 236 by Mr. Klisowsky signing the same. Mr. Klisowsky
signed a personal indemnification in favour of Liberty Mutual and there is a Guarantees
Acknowledgement Act certificate dated January 4. 2018.

Issues

[42]  The Receiver raises a number of issues and seeks the Court’s direction on the following:

12

(%)

4.

5.

Should the Receiver’s apportionment of funds be approved. including its
treatment of the contribution and subrogation obligations and rights of the
guarantors?

Is there a valid defence on Liberty Mutual’s indemnification claims on the
bond claims against it?

Has the Receiver erred in apportioning employees, assets and debts?
Should all or any of the entities be put into bankruptcy? and

Should the Receiver’s actions be approved?

[43]  Mr. Klisowky’s application challenges a number of the Receiver’s recommendations and
conclusions and raises a number of issues:

Ly
2

The validity of the Liberty Mutual claims under the Indemnity Agreement;

The identification and allocation of unsecured debt as between Ladacor
and Nomads;

The identification and allocation of the auction proceeds between Ladacor
and Nomads;

The identification of employees of Nomads and any claims (CRA and
WEPP);
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5; The validity of the Alberta Treasury Board and Finance claim against
Nomads;

0. The proposed subrogation from Nomads and Ladacor to 236:

7. The claim of I. Steenhof against 236: and

8. The conduct of the Receiver.

[44] T will deal with subrogation first as my decision on it will impact a number of the other
issues. I will then deal with Mr. Klisowsky’s concerns and claims. before dealing with the relief
sought by the Receiver.

Subrogation

[45] BMO has been paid in full. It received $5.834.882. That included repayment of amounts
loaned by BMO to fund the receivership. Most if not all of the funds that were paid to BMO
resulted trom the sale of 236°s hotel in Sioux Lookout and the collection of the $2.600.,000
receivable on the Westgate contract owed to Nomads. The principal debtor to BMO was
Ladacor. It was the entity that borrowed and received the funds from BMO. The funds that
resulted from collections on other Nomads and Ladacor projects and the sale of Nomads™ and
Ladacor’s physical assets were mainly used to pay the ongoing costs of the receivership.
including completion of some of the project work. and the Receiver’s fees and disbursements.

[46]  BMO was a secured creditor. subject only to the superior WEPP claims and CRA source
deduction claims. and the costs of the receivership. The Receiver argues on this application that
guarantors (such as Nomads and 236) are entitled to be subrogated to the claims they have paid

out on behalf of the principal debtor. Ladacor.

[47]  In this case. Nomads and 236 have paid off BMO’s claims against Ladacor. Nomads and
2306 are entitled to be subrogated to BMO’s claim. and to stand in BMO’s shoes with respect to
any security BMO held against Ladacor. That means. according to the Receiver. that Nomads
and 236 are now the primary secured creditors on any of Ladacor’s remaining assets.

[48]  Additionally. as between guarantors who have paid out on their guarantees, Nomads and
2306 are entitled to be treated proportionately, so the debt paid oft should be apportioned between
them. Where guarantors are equally liable to the obligee. the guarantors are considered to be
responsible for equal shares of the debt.

[49]  Here. that would mean that each of Nomads and 236 should have paid off half of the debt
owed to BMO. Since 236 paid more than half of the BMO debt, there should be an adjustment as
between Nomads and 236, in 236s favor.

[50] The way the Receiver has accounted for this is that the excess of collections over
required payments has left a surplus. some of which now stands to the credit of Ladacor. Because
236 paid more than its half of the obligation, 236 is entitled to recover that excess from Ladacor.

[51]  Of the $5.834.882 paid to satisty BMO’s claims, $4,000,000 came from 236. The
remainder came from Nomads. Because of contribution principles between guarantors, each of
the guarantors should have paid $2,917.441. 266 overcontributed by $1.082,559. That amount is
owed to it by Nomads.
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[52]  The Receiver proposes to pay the funds remaining in the Nomads account and the
Ladacor account (after holdbacks for further administration costs) in the approximate amount of
$465.000 (Receiver’s Fifth Report). 236 is expected to have approximately $517,000 in its
account, so it will recover $982.001. It will be short by approximately $100,559. Because of it
standing into BMO’s security, it will be Nomads™ only secured creditor to that extent.

[53]  This analysis and position is well supported by the Receiver’s first brief for this
application. The Receiver cites:

Gerrow v Dorais, 2010 ABQB 560:
Mercantile Law Amendment Act 1836, 19 & 20 Viet. ¢ 97;

Karen Matticks v B & M Construction Inc (Trustee of). 1992 CarswellOnt 193
(ONCIGD);

Andrews & Millett, Lavw of Guarantees, 7" Ed (London: Sweet & Maxwell. 2013)
at para 11-017;

Re Windham Sales Ltd, 1979 CarswellOnt 227 (ONSC in bankruptey):
Wong v Field, 2012 BCSC 1141:

EC&M Electric Ltd v Medicine Hat General & Auxiliary Hospital & Nursing
Home District N 69. 1987 CarswellAlta 25 (ABQB): and

Abaklhan v Halpen. 2006 BCSC 1979, aft"™d 2008 BCCA 29.

[54] J. Steenhof. as an unsecured creditor of 236. and 145 as an unsecured creditor of Nomads
on the Hythe project. agree with this analysis. as does Liberty Mutual. Mr. Klisowsky raises no
specific objection to this proposal on the part of the Receiver. but suggests that it is premature.
He says that the proper contribution between Nomads and 236 can only be calculated once the
assets and liabilities of Nomads and Ladacor (as between those entities) have been properly
allocated.

[55]  [am satisfied that for the purposes of finalizing the Receivership accounts, the monies
the Receiver holds to the account of Ladacor and Nomads should be transferred to 236°s account
as a function of a guarantor’s right to subrogation and to contribution rights and obligations as
between co-guarantors.

Assets and Liabilities of the Debtors
Ladacor

[56]  There is no doubt that Ladacor is insolvent under any interpretation of “insolvency™. It
has no remaining assets, other than a contingent interest in the funds proposed to be held back by
the Receiver to deal with CRA’s post-receivership withholdings claims (discussed below), and a
$57.000 GST refund apparently owed to it by CRA. All physical assets have been disposed of.
All of Ladacor’s projects have been abandoned, completed or wound down. Its receivables have
been collected. There are still claims by CRA relating to pre-receivership GST. These claims
total $33.446. While these claims presently enjoy priority status, they will drop down to
unsecured status in the event of Ladacor’s bankruptcey.
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[57]  There is a post-receivership claim relating to source deductions assessed against the
Receiver’s independent contractors used to complete project work and for other receivership
purposes. CRA’s position is that these contractors should be treated as employees subject to
employment insurance and Canada Pension Plan deductions. While the presently-advanced claim
is approximately $10,000, the Receiver anticipates that there are a number of other claims that
CRA will advance, depending on its success on the claims already made. The Receiver proposes
to withhold $125,000 as a contingency to deal with those funds. It is possible that not all of those
funds will be required. and some might ultimately be released back to Ladacor. Conversely. it is
possible that the claims and costs of defending Ladacor against them will use up most or all of
the contingency amount.

[58]  The Receiver’s records list Ladacor’s unsecured creditors. The present list totals
approximately $3.500.000 in unsecured claims. That does not include over $1.100.000 from
Liberty Mutual under the Indemnity Agreement in favour of Liberty Mutual.

[59]  The priority claims of CRA have been accounted for in the holdback of $125.000
discussed above. Ladacor’s only remaining secured creditors are 236 and Nomads. because they
are able to step into BMO’s secured position because of their subrogation rights. Since 236°s and
Nomads™ assets were used to pay oft BMO. 236 and Nomads have a secured claim against
Ladacor for up to $5.834.882. less the approximately $465.000 that will be paid to 236 as a result
of this application.

[60] It appears from this analysis that Ladacor’s unsecured creditors are unlikely to make any
recovery at all. as any remaining tunds will go to or be attributed to 236 and Nomads. with 236

being able to recover all of any anticipated or hoped-for funds because of its contribution rights
against Nomads.

[61]  Itis obvious that Ladacor should be placed into bankruptey. although it is difficult to see
any advantage to that for Ladacor’s unsecured creditors. The bankruptey would appear to benetit
only the creditors of 236. as discussed below.

[62]  In any event, there needs to be an orderly resolution to the massive amount of unsecured
debt owed to Ladacor’s creditors and the only way of achieving that is through bankruptey

236

[63] 236 has no remaining assets. other than its subrogated claim against Ladacor and its
claim against Nomads for contribution so that its and Nomads™ contributions to BMO will be
equalized. 236°s creditors are all unsecured. The major claims are Liberty Mutual’s claim for
indemnity for bond claims against Ladacor ($1.100.000) and a claim from J. Steenhof for
approximately $444.000. It too has a GST claim by CRA ($33.000). which is presently a priority
claim but which will become unsecured on bankruptcy. There are only a few other unsecured
claims totaling about $40.000.

[64]  Through its subrogation rights and contribution rights arising out of 236’s payments to
BMO., 236 will receive all of the remaining cash in the three debtor accounts. There is the
possibility that some further funds might come to 236 from Ladacor (any surplus from the CRA
holdback discussed above and the GST refund). Any such funds may be available for 236°s
creditors.

[65] Itis unlikely that 236 will receive any more than the amount presently suggested by the
Receiver. That will not satisfy Liberty Mutual’s claim, if the claim is valid and anywhere close to
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the current amount claimed. If J. Steenhof’s claim has any validity, it and Liberty Mutual will
recover only a fraction of their claims.

Nomads

[66]  In his submissions, Mr. Klisowsky emphasizes the $2.800.000 receivable and builder’s
lien claim Nomads has against Hythe. As discussed below, that claim is hotly disputed by Hythe.
Hythe is attempting to amend its statement of defence and counterclaim to advance a claim
against Nomads for damages significantly higher than the Nomads claim against Hythe.

[67]  There are two investments owned by Nomads. The first is 27.5% of the common shares
in a private corporation, Testalta Corporation Ltd. Nomads is also owed a sharecholder’s loan of
$220,500. The Receiver has no information on the value of this investment. It says that Mr.
Klisowsky has not provided any relevant information that would assist it in valuing this asset. As
a result. the Receiver places no value on Nomads™ investment in Testalta and the Receiver has no
information as to whether the shareholders’™ loan is recoverable.

[68]  The second of these investments is a 50% interest in 1878826 Alberta Ltd. This private
corporation owns a Studio 6 Hotel in Bruderheim. Alberta. The Receiver’s information is that the
hotel is presently producing “minimal positive cash flow™ and is subject to a mortgage of
approximately $3.000.000. Because of the lack of information. the Receiver is unable to place
any value on this investment.

[69]  Nomads has a contingent claim to the $34.236 the Receiver paid into Court to discharge a
builder’s lien in favour of Hawk Electric. filed against the Westgate project. Those funds are in
Court as security for the lien and will remain there until further Court order. It is possible that
some of those funds might come back to Nomads.

[70]  Nomads owns 23 modular storage units which were earmarked for the Hvthe project.
They remain in storage. Unless the Hythe project can use them. they have little residual value.
No information was put before me as to the potential value of these storage units. The main value
appears to be the ability to use them for completion of the Hythe project. It seems highly unlikely
Nomads or the Receiver will have any further involvement with Hythe. other than in the
litigation that has ensued.

[71]  Nomads is entitled to be indemnitied for its payments to BMO by Ladacor and in that
regard is a secured creditor. being entitled to step into BMO’s security position. There is a
possibility that Ladacor may not need all of the CRA contingency it has set up. and that it might
recover a pre-receivership GST refund. However, since 236 is entitled to contribution from
Nomads to equalize their payments to BMO to pay oft Ladacor’s debts to BMO. 236 will be
entitled to recover any of the required contribution from Nomads as a secured creditor.

[72]  Having regard to the roughly $100,000 contribution owed to 236 and 236’s security
position, it appears highly unlikely that any funds will remain for the benefit of any of Nomads’
unsecured creditors.

[73] By way of liabilities, CRA is a priority creditor in the amount of $152,742 in pre-
receivership GST. As with Ladacor, this claim will drop down to unsecured status in the event of
Nomads™ bankruptey.

[74]  Nomads is liable to indemnify Liberty Mutual for both of the bond claims Liberty Mutual
is liable for. Those claims total approximately $1,100,000.
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[75]  Alberta Treasury Board and Finance Tax and Revenue Administration has a claim
(presumably unsecured) against Nomads following a reassessment of tax credits for 2012, 2013
and 2014 totaling $769.245.68. This claim has been outstanding since some time in 2017. Mr.
Klisowsky professes to know nothing about this claim.

[76] 236 has a claim against Nomads to equalize what the two entities paid out to satisfy
Ladacor’s debts to BMO in the approximate amount of $100,000, assuming all available funds
from Ladacor and Nomads are paid over to 236 as a result of this application.

[77]  Hythe has recently provided information to the Receiver that the work done by Nomads
should be demolished because of defects and mold infestation. The expert report provided states
that the cost of repairing the existing work and completing it is likely to be significantly more
expensive than demolishing the existing work and starting over again. The intended counterclaim
will greatly exceed the amount of Nomads” builder’s lien and claim for the value of work it
claims to have done. While the relative merits of the positions of Nomads and Hythe are
unknown, it seems clear that it will be a long and difficult fight for Nomads to collect anything
from Hythe. It is not known what was agreed between the Receiver and Hythe with respect to
this application such that Hythe’s application to lift the stay of proceedings to allow it to file an
amended statement of defence and counterclaim. However. the information presented by the
Receiver casts doubt on the recoverability of the claimed receivable.

[78]  Nomads also has approximately $1.900.000 in debts to creditors, after deducting the
Liberty Mutual and Alberta Treasury Board claims. One of the J. Steenhof companies. 145, has a
claim against Nomads for work done on the Hythe project. but its hopes of collection are likely
tied to its builder’s lien.

[79]  Itappears. following this analysis. that anvthing that Nomads may be able to recover
from its few debtors will ultimately go to 236 until its and 236°s pavments to BMO have been
equalized. The absence of information as to the potential value of Nomads™ investments in
Testalta and 18378826 Alberta Ltd makes it impossible to determine if there is any chance of
recovery on eitherof those investments. or in what amount. The first $100.000 is likely to go to
236 and there are $4.700.000 in other creditors. so even if Nomads™ present claim against Hythe
were given full value (ignoring Hythe’s counterclaim). Nomads would be unable to pay off its
unsecured creditors. In my view, the suggestion that Nomads is solvent and should be able to
resolve outstanding issues with its creditors is fancitul.

[80]  Any remaining assets of Ladacor and Nomads will likely end up with 236 and be
distributed to its creditors and not to any other creditors of Nomads or Ladacor. The resulting
beneficiaries of that scenario are Liberty Mutual and J. Steenhof.

[81] 236 has no remaining assets other than its subrogated claim against Ladacor and the
contribution claim against Nomads. The Receiver proposes to pay Ladacor’s remaining funds in
the amount of $799,000 less holdbacks and estimated administration costs to 236. Its claim
against Ladacor is secured because of its rights to subrogation. However, claims will not satisfy
the $4,000,000 236 paid to BMO.
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Positions of Liberty Mutual, J. Steenhof and 145

[82]  Both Liberty Mutual and the Steenhof parties support the Receiver’s application. They
support the proposal to put all three of the debtor corporations into bankruptcy. They do not
oppose any of the other relief sought by the Receiver.

Position of Mr. Klisowsky

[83]  The foundation of Mr. Klisowsky’s disputes with the Receiver’s reports and
recommendations is that Mr. Klisowsky believes that Nomads remains solvent. Because of its
assets. and in particular the Hythe receivable and builder’s lien claim, the mis-allocation of debt
between Nomads and Ladacor, the invalidity of the Alberta Treasury Board claim and the
invalidity of the Liberty Mutual indemnification claims, there is no need to put Nomads into
bankruptey. He argues that Nomads essentially shut down and transferred all of its business to
Ladacor. After late 2017, when the transfer took place, all rights and all obligations under
existing contracts were assumed by Ladacor. As a result. almost all of the claims against Nomads
and Ladacor should be Ladacor’s responsibility. Mr. Klisowsky challenges the commercial
reasonableness of the Receiver’s decision to attribute a significant portion of the creditors to
Nomads.

[84]  Mr. Klisowsky makes the same argument with respect to the physical assets of the
enterprise. Etfective late 2017. the assets that were eventually auctioned off by the Receiver were
mainly assets of Ladacor and not Nomads. Mr. Klisowsky claims that the Receiver did not
accurately identity equipment owned by Nomads such that it should be given credit for more of
the proceeds of the physical asset sale than it was. The total proceeds of sale were $603.838. of
which $431.450 was allocated to Nomads and $154.407 was allocated to Ladacor. Mr.
Klisowsky says that most of this should have been allocated to Ladacor.

[85]  The same holds true for employee claims and the Receiver’s treatment of WEPP claims
and CRA withholding claims. After the assignment of the business to Ladacor. all employees
(but tor Mr. Klisowsky’s wife and son) became Ladacor emplovees. Thus none. or almost none.
of Nomads’ real assets should have been used to pay off the BMO claims. Any remaining claims
should be to Ladacor’s account. and all the allocation of debt as between Nomads and Ladacor
should be attributed to Ladacor.

[86]  According to Mr. Klisowsky, the Receiver overpaid the WEPP claims and CRA
preferred/secured claims because of failing to properly identify what emplovees worked for
Nomads and for Ladacor. From the Receiver’s accounting. CRA source deductions for Nomads
and Ladacor totaled $322.652. These do not appear to have been broken down between Nomads
and Ladacor by the Receiver. The WEPP claims totaled $25.005 (attributed $18,056 to Nomads
and $8949 to Ladacor.

[87]  Mr. Klisowsky says the manner of apportionment of employees was not commercially
reasonable.

[88]  Ultimately, Mr. Klisowsky says that more work needs to be done by the Receiver to
properly analyzed and the results amended.

[89]  Mr. Klisowsky’s position with respect to the Liberty Mutual indemnification claims is
that if Ladacor had any outstanding bonds, and if there are any valid bond claims, the indemnity
agreement should have been terminated by the Receiver immediately on their appointment thus
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avoiding liability on the bonds. Mr. Klisowsky also takes the position that the Receiver should

not have terminated the subcontract with Kor-Alta because that triggered the performance bond
claims. Mr. Klisowsky challenges the commercial reasonableness of the Receiver’s decision to
cancel the contract.

[90]  Mr. Klisowsky argues that the work done by the Receiver to analyze and quantify the
Alberta Finance claim relating to the reversed tax credits is deficient and needs further
investigation as to whether the amount claimed is legitimate, whether it can be negotiated, and
whether there is a process to appeal the reassessment. Mr. Klisowsky notes that the Alberta
Finance claim is the most significant claim against Nomads other than the Liberty Mutual claim
and suggests that the Receiver has not yet reached the point of commercial reasonableness in its
work on this claim.

[91]  Mr. Klisowsky also argues that the 145 claim against Nomads on the Hythe project is not
valid. It is a claim for $603.000. Additionally, he disputes J. Steenhof’s claim for $444.000
against 236. He says there is an issue for trial regarding that claim. as he says that amount
represents part of J. Steenhof™s investment in 236 and not a debt owed by 236 to I. Steenhof.

[92]  Mr. Klisowsky argues that assigning any ot the debtors into bankruptcy should only be
done after the Receiver has completed a proper investigation and analysis of the assets and debts
of the debtor corporations. Such a step should only occur when it is commercially reasonable to
do so and that point has not been reached.

[93]  Other issues raised include the reasonableness of the Receiver’s actions when heavy rains
damaged the roof and other parts of the under-construction Hythe project and its response to the
theft of some property from that site.

[94]  Mr. Klisowsky cites Royal Bank of Canada v Melvax Properties Inc. 2011 ABQB 167
in support of his submissions. At the hearing. his counsel also referred to section 66(1) of the
Personal Property Security Act, RSA 2000 ¢ P-7. and Bank of Montreal v Tolo-Pacific
Consolidated Industries Corp. 2012 BCSC 1785.

Analysis
L The validity of the Liberty Mutual claims under the Indemnity Agreement

[95] I cannot make any determination as to the validity of the Liberty Mutual claims as I have
no documentation supporting the claims against the various bonds. In particular. none of the
underlying contracts or subcontracts by Ladacor are in evidence. Mr. Klisowsky suggests that
there was no signed contract between Ladacor and Kor-Alta. That may be so. However, that does
not answer the matter, as there may well have been a bid bond issued in favour of Kor-Alta
during the tendering process. A bid bond secures the successful tenderer’s obligation to enter
into a contract to perform the work and to provide a performance bond.

[96]  Mr. Klisowsky’s brief seems to suggest that a performance bond and labour and material
payment bond were issued, which suggest that there were underlying contracts in existence. But
it 1s premature to try to assess these issues. Liberty Mutual has indemnification agreements from
each of Ladacor, Nomads, 236 and Mr. Klisowsky. It does not appear that any of the bond claims
have been finalized.
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[97]  Liberty Mutual claims that it is or will be owed approximately $1,100.000 on account of
the labour and material payment bond claim by Hawke Electric and the performance bond claim
by Kor-Alta. Those claims may be valid and if they are valid, the indemnification agreements
appear valid on their face.

[98]  The defence raised by Mr. Klisowsky: that the Receiver should have terminated the
indemnity agreements thereby avoiding liability for the indemnitors. is entirely without merit.
His reference to paragraph 45 of the Indemnity Agreement might provide an argument in his
favour, it the paragraph ended after the first part of the first sentence. The sentence continues:

...however, the said prior notice of termination will not modify. nor exclude. nor
discharge the Indemnitors’ obligations relating to Bonds issued prior to the
effective date of termination or Bonds issued after the effective date of
termination by reason of undertakings by the Surety prior to such date...

[99] It would make no sense at all for the indemnitors to be able to avoid their liability to
indemnify the bonding company for bonds issued before the termination becomes effective. The
essence of paragraph 43 is that the indemnitors can avoid liability for future bonds or bonding
obligations by giving a 30-day notice. Existing arrangements are not affected.

[100] Standard form performance bonds. labour and material pavment bonds and bid bonds do
not have unilateral termination provisions or cancellation provisions on the part of either party.
Once the bonding company is on the hook for a bonded obligation, the indemnitors are likewise
on the same risk.

[101] This is so elementary in the bonding world that no authorities need be cited. Mr.
Klisowsky’s argument here is without merit. If Liberty Mutual is liable on any of the bonds it
issued for Ladacor, the indemnitors are almost certainly liable to indemnify Liberty Mutual
(subject to the usual types of defences available to guarantors.

[102] There is no basis to reject the Liberty Mutual claims from consideration ot the merits of
putting the debtor corporations into bankruptey. Undoubtedly there may be litigation as to
whether Liberty Mutual has properly paid out any of the claims against it and whether they have
acted reasonably. But someone will have to carefully monitor the claims and Liberty Mutual’s
responses. and in doing so will be a costly venture for whomever is tasked with that.

2. The identification and allocation of unsecured debt as between Ladacor and
Nomads

[103] This is another area where Mr. Klisowsky’s arguments are without merit. A debtor
cannot unilaterally pass its debts on to someone else and avoid further liability. Subject to the
terms of the contract between the creditor and the debtor, a creditor can assign its rights (like its
receivables or benefits accruing under a contract) to a third party. Sometimes that requires the
consent or agreement of the debtor or other contracting party, and sometimes not. Nomads might
have been able to assign its rights under the contract with Hythe and others to Ladacor, and it
might not have been.

[104] While Nomads could by contract require another party to satisfy its obligations (such as
Ladacor) that is not binding on the creditor. Someone cannot simply go to a creditor and say “I
don’t owe that to you any more, I assigned my obligations to someone else™. If that were
possible, every debtor would rush to assign its obligations to a shell company or insolvent entity.
Creditors are entitled to look to their debtor for payment or performance and they do not have to
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try to collect from someone else, unless they have specifically agreed to do that through some
valid contractual mechanism.

[105] There 1s no evidence here that any of the Nomads creditors ever agreed to release
Nomads and substitute Ladacor is its debtor. As a result, the method used by the Receiver with
the assistance of Ms. Richard and others, was commercially reasonable. There were no written
agreements between Nomads and Ladacor. Claims on contracts Nomads entered into are likely
still Nomads® responsibility. Suppliers who supplied things on Nomads projects are likely still
Nomads’ creditors.

[106] I see no error in principle as to how the Receiver characterized the creditors. The
Receiver has made no binding determinations: that would result from a claims process in the
receivership, or the normal claims processes in bankruptcy. No one has suggested that it would
be more efficient or effective to have a claims process within the existing Receivership.

[107] Tdo not see that the Receiver’s actions in this area have been unreasonable in any way. It
was faced with an undocumented mess and the Receiver has done its best to make sense of the
disorganization created by the do-it-vourself creation of Ladacor by Mr. Klisowsky.

3. The identification and allocation of the auction proceeds between Ladacor
and Nomads

[108] There were no transter documents in evidence as to any transfers of assets between
Nomads and Ladacor. No purchase documents were in evidence showing which entity actually
purchased an asset in the first place. In the absence of documentation. the approach taken by the
Receiver appears to be reasonable. Where an asset appears to have been in Nomads™ possession
at the time Ladacor came into existence. it remained Nomads®. Anything acquired after Ladacor
began operations was attributed to Ladacor.

[109] I see nothing in this approach that is unreasonable. Again. any potential errors on the part
of the Receiver were caused by the absence of appropriate documentation at the commencement
of the receivership.

[110] In any event. arguments of this nature do not get Nomads anywhere. The fewer assets
Nomads had. the less it contributed to paying off the BMO debt. and the more it would owe to
236’s contribution claim.

4. The identification of employees of Nomads and any claims (CRA and WEPP)

[1T11] It does not appear that existing Nomads employees were properly transferred over to
Ladacor’s employment. Ladacor may well have been making all of the payroll payments once it
took over as the operating company. For employment insurance, Canada Pension purposes. and
employment standards purposes, the existing employees should have been terminated from
Nomads and hired by Ladacor. Records of Employment should have been prepared and filed:;
accrued vacation pay should have been paid out.

[112] The failure to take those steps, however, does not invalidate a successor employer’s
employment or liability to the workers it has taken on. It creates liabilities for the former
employer (in this case Nomads).

[113] This is one area where the Receiver may have been incorrect in its treatment of
employees and liability for wages and withholdings. I only say “may™, as in the circumstances
the Receiver faced, it is possible that any unpaid employee (and CRA) could have chosen which
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entity to pursue. It would have been possible for Ladacor employees to work on Nomads
projects. Nomads could have subcontracted its obligations to Ladacor such that as between
Nomads and Ladacor, Ladacor would have all future responsibilities.

[114] The absence of any agreement between Nomads and Ladacor makes it virtually
impossible to determine what enforceable arrangements between Nomads and Ladacor were
made. Consolidated financial statements were prepared. There is no evidence that Nomads and
Ladacor had their own financial statements or books once Ladacor came into the picture.

[115] There is no evidence that Nomads was ever paid anything by Ladacor for Nomads assets
or its ongoing contracts. There is no evidence that Ladacor ever indemnified Nomads against
claims from any of Nomads’ creditors or contracting parties. Nevertheless, it is possible that
most of the employee claims were Ladacor obligations.

[116] That being said. the amounts of the claims really makes this a de minimus area of
concern. Mr. Klisowsky complains of §18.056 of WEPP claims already paid out by the Receiver
from Nomads. and disputes the estimated $84.300 in unsecured WEPP claims remaining against
Nomads. Charging $18.056 to Ladacor instead of Nomads changes nothing of significance with
respect to the results of the receivership and indeed would increase the amount of contribution
Nomads would owe to 236. The less attributed to Nomads means the more attributed to 236 such
that 236 would itself be a larger creditor of Nomads. That takes on even more significance when
2367s status as a secured creditor is factored in, along with the unlikelihood of recovery for any
of Nomads™ unsecured creditors.

[117] While Mr. Klisowsky makes a valid theoretical point. there is no merit to it in substance.
as the amounts are too small to make any difference in the overall results.

X The validity of the Alberta Treasury Board and Finance claim against
Nomads

[118] The Alberta Finance claim will have to be dealt with whether in the receivership or in a
bankruptcy. This is not a claim that was made after the receivership began: it was made against
Nomads sometime in 2017. If an appeal period with respect to the reassessment of taxes was
missed. it was likely missed long before the Receivership. The Receiver can hardly be faulted for
not spending a lot of time investigating an unsecured claim that Nomads appeared to be ignoring
and restructuring its atfairs to avoid paying.

[119] There is nothing unreasonable in the Receiver’s approach to this claim. The Receiver did
nothing with respect to investigating the validity of any of the unsecured claims. let alone trying
to negotiate settlements on them. The main task of the Receiver was to identify secured and
preferred claims. and pay out BMO. CRA, Service Canada, and WEPP. so that anything
remaining could be properly divided amongst the unsecured creditors.

[120] The latter process has yet to occur, and is one of the reasons bankruptcy is a necessary
process.

[121] 1 tfind no fault on the part of the Receiver in this area. and certainly no lack of commercial
reasonableness.

6. The claim of J. Steenhof against 236

[122] There is little information about the validity of J. Steenhof’s claims against 236. Mr.
Klisowsky acknowledges that there is a triable issue between 236 and J. Steenhof as to whether
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the claim is a debt owed to a shareholder or whether the claim relates to the shareholder’s
investment in the corporation for the purchase of its shares. That needs to be decided in some
binding manner. Absent a claims process, the Receiver is not in a position to make any
determination. At the end of the day, however, that is really a question for the unsecured
creditors of 236. Mr. Klisowsky does not claim to be a creditor of 236, let alone a secured
creditor. He claims to be a shareholder. The information suggests that the shareholders of 236 are
likely to receive nothing for any sharcholders™ loans, let alone any equity they may have in that
corporation.

[123] Itis certainly not an issue that can be decided summarily and will likely be a time
consuming and expensive exercise.

[124] The Receiver cannot be criticized for its approach to this claim and there is nothing
commercially unreasonable about maintaining the J. Steenhof claims in the list of unsecured
creditors.

Relief sought by Receiver

[125] This takes us to the Receiver’s requested relief, which I can now deal with having regard
to the facts as [ have found them.

1, Approving the actions, conduct and activities of the Receiver and its legal
counsel outlined in the Receiver’s Fourth Report to the Court dated September 3,
2019 and all other reports filed by the Receiver in these receivership proceedings

[126] Whether the Receiver should have taken different action after the rain damage to the
Hythe project. and whether the Receiver should have taken different action after thefts of
equipment or tools from that project. are arguable issues.

[127] However, Mr. Klisowsky has not raised any issues or arguments that require further
evidence or a trial.

[128] In response to Mr. Klisowsky’s criticisms of the Receiver. counsel sayvs that it is too late
for Mr. Klisowsky to raise these arguments. The Receiver has been transparent throughout; Mr.
Klisowsky has been represented throughout and has been present at most if not all of the court
appearances. The allocations of assets and employees and payment of secured and preferred
claims have been dealt with in the Receiver’s various reports and on the court applications
approving payments and transactions. Mr. Klisowsky has been silent throughout the proceedings
and took no appeals from any of the orders made. Counsel argues that any suggestion that the
Receiver has not acted in a commercially reasonable manner is without foundation.

[129] Additionally, counsel for the Receiver points out that no expert evidence has been put
forward as to what should have been done regarding any of these issues to achieve commercial
reasonableness.

[130] The Receiver cites Jaycap Financial Ltd v Snowdon Block Inc, 2019 ABCA 47 on the
subject of commercial reasonableness and a receiver’s obligation to:

... exercise such reasonable care, supervision and control of the debtor’s property
as an ordinary person would give to his or her own. A receiver’s duty is to
discharge the receiver’s powers honestly and in good faith. A receiver’s duty is
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that of a fiduciary to all interested stakeholders involving the debtor’s assets.
property and undertaking (at paragraph 28).

[131] The Receiver says that here, it satisfied those obligations and acted in a fully transparent
manner having regard to its various reports and court applications.

[132] The Receiver cites Western Union Petro International Co Ltd v Anterra Energy Inc.
2019 ABQB 165 and argues that the record before me is sufficient to enable me to make a fair
and just determination of the issues without requiring more evidence, or a trial.

[133] Counsel also refers to the decision in Royal Bank of Canada v Melvax Properties Inc.
2011 ABQB 167 where Veit I referred to the weight to be given to the business judgments of
others involved in the matter. Here, counsel points to the support the receiver has from Nomads',
Ladacor’s and 236°s largest creditors. Liberty Mutual and the Steenhof parties. The other large
creditor, Alberta Finance, has taken no position.

[134] The value of the theft was not significant in the overall scheme of things. and the
Receiver’s actions following the rain damage were aimed towards having Hythe continue on
with some aspects of the construction contract. The objective there was to recover the amounts
owed to date. and be able to make valuable use of the containers that still remain in storage.
While those efforts ultimately proved unsuccesstul, and the benefit of hindsight gives rise to the
efficacy of those actions. the Receiver’s actions do not appear to be outside the scope of
commercial reasonableness. Nor do they approach the gross negligence or willful misconduct
level required to have the Receiver liable for any loss resulting from those actions.

[135] To the extent that the Receiver’s actions have not otherwise been approved in previous
orders. | am satisfied that relief should be granted to the Receiver

2. Approving the Receiver’s final statement of receipts and disbursements for
the period for May 18, 2018 to August 31, 2019 as set out in the Fourth Report

[136] With the exception of Mr. Klisowsky’s concerns addressed above, no one challenged the
appropriateness of the Receiver’s final statement of receipts and disbursements for this period.
Mr. Klisowsky took no objection to the time spent or the hourly rates. but objected to the
completeness of the Receiver’s work.

[137] I am satistied that it is appropriate to approve these accounts, and do so (to the extent not
already covered by Topolniski J's Order of September 13).

3. Approving the accounts, fees and disbursements of the Receiver and its
independent legal counsel in connection with the completion of these receivership
proceedings, including the costs of this application

[138] While I do not see any problem with the anticipated accounts. fees and disbursements in
connection with the completion of the receivership proceedings, I think it is more appropriate to
approve these accounts, fees and disbursements when they have been incurred. Hopefully they
can be completed within the budgeted amounts.

4. Approving the proposed allocation of cash held by the Receiver for Ladacor
and Nomads to 230, as set out in the Fourth Report

[139] Tacknowledge that the Receiver’s work in allocating assets and employees between
Ladacor and Nomads may not have resulted in a perfect allocation. That is not because the
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Receiver’s work was deficient or flawed. Rather, it was because of the corporate mess that
existed at the time of the Receivership Order. The Receiver had to try to make sense of an
undocumented and ill-conceived “takeover” of Nomads by Ladacor. The proposed method of
allocation by Mr. Klisowsky is unworkable, especially as it is founded on the incorrect
assumption that Nomads could assign its obligations to Ladacor in a manner that would be
binding on its creditors.

[140] The reality is that any reallocation of assets would be moot. Putting more assets and
liabilities into Ladacor would result in Nomads making a smaller contribution to paving off the
BMO debt. That would simply increase the amount of 236°s secured claim for contribution from
Nomads. While it might leave fewer unsecured creditors for Nomads to have to deal with, the
above analysis indicates that Nomads® unsecured creditors are unlikely to make any recovery at
all.

[141] As such. my conclusion is that no creditor is prejudiced by the allocations that were made
by the Receiver between Nomads and Ladacor.

[142] The Receiver has, in my view, correctly applied the applicable principles of subrogation
and contribution. such that it is appropriate to allocate all of the remaining cash of Ladacor and
Nomads to 236.

o Approving the Receiver’s proposal to assign the Debtors into bankruptey in
accordance with the Receivership Order

[143] What is left with the three debtor corporations is a paucity of assets and a mountain of
claims against them. Only the Liberty Mutual claim involves all three corporations. Total claims
(counting Liberty Mutual only once) exceed $7.000.000. None of the claims have been proven.
There may be defences to some or many of the claims. and some of the claims may be excessive
in amount.

[144]  Getting to the bottom of all of this will be time consuming and very expensive. Litigation
with Hythe has already commenced. Its result is uncertain. Success on that litigation would
appear to be the only real chance of any collection for Nomads™ unsecured creditors. The only
eftective way of dealing with the numerous claims is through a statutory process such as
bankruptcy. While there are possible ways of dealing with claims in a receivership. no one other
than Mr. Klisowsky is recommending that the receivership continue. The Receiver’s
recommendation is to use the bankruptcy process to deal with the few remaining assets and
myriad of claims.

[145] Tagree with the Receiver’s recommendation and accordingly approve its proposal to
assign the three debtor corporations into bankruptcy.

6. Approving the transfer of all funds and property held by or collected by the
Receiver, net of costs required to complete the administration of these receivership
proceedings, into the bankrupt estates of the Debtors

[146] Having approved the assignments into bankruptcy, it flows that any funds and property
remaining after the administration of the receivership has been completed should be transferred
into the respective bankruptcy proceedings.
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T Declaring that the Receiver has duly and properly discharged its duties,
responsibilities and obligations as Receiver

[147] There is no valid objection to this relief being granted, to the date of this decision and
insofar is the Receiver carries out the orders herein.

8. Discharging and releasing the Receiver from any and all further obligations
as Receiver and any and all liability in respect of any act done by the Receiver in
these receivership proceedings, and its conduct as Receiver pursuant to its
appointment in accordance with the Receivership Order, or otherwise

[148] This order appears to be premature, as there is still work to be done to carry out the terms
of this order. To date, this relief appears appropriate but this relief should be applied for after the
Receiver has completed its work and not in advance.

9. Authorizing the Receiver to transfer the books and records of the Debtors to
the bankruptey trustee, subject to preserving such records as required by statute.

[149] Having approved the assignments into bankruptcy. this relief flows from that order and is
granted.

Heard on the 26" day of November. 2019,
Dated at the City of Edmonton. Alberta this 19" day of December. 2019.
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