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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.e. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF INTERTAN CANADA LTD. AND
TOURMALET CORPORATION

APPLICANTS

SIXTH REPORT OF THE MONITOR

ALVAREZ & MARSAL CANADA ULC

MARCH 2, 2009

INTRODUCTION

1. By Order of this Honourable Cour dated November 10, 2008, InterTAN Canada Ltd.

("InterTAN") and Tourmalet Corporation ("Tourmalet" and together with InterTAN, the

"Applicants") obtained protection from their creditors under the Companies' Creditors

Arrangement Act ("CCAA") and Alvarez & Marsal Canada ULC ("A&M") was

appointed monitor of the Applicants (the "Monitor"). These proceedings are referred to

herein as the "CCAA Proceedings".

2. Concurrent with the commencement of the CCAA Proceedings, the Applicants' ultimate

parent company, Circuit City Stores, Inc. ("Circuit City") and certain of its U.S. affliates

(collectively, the "U.s. Debtors") commenced proceedings under Chapter 11, Title 11 of

the United States Code (the "u.s. Bankuptcy Code"). These proceedings are referred to

herein as the "Chapt~r 1 1 Proceedings".

3. In connection with the Applicants' application for protection under the CCAA, A&M

provided this Honourable Court with an initial report in its capacity as proposed monitor

(the "Initial Report") dated November 10, 2008.
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4. The Monitor delivered its first report dated November 24, 2008 (the "First Report") in

connection with the "come back" hearing that was returnable on November 26, 2008

under paragraph 52 of the Initial Order. On November 26, 2008, the Court adjourned the

"come back" hearing to December 5, 2008.

5. The Monitor delivered its second report dated December 3, 2008 (the "Second Report")

in connection with the hearing on December 5, 2008. At that hearing, this Honourable

Court granted an Order extending the stay of proceedings under the CCAA and

approving a sale process for the business and assets of InterTAN (the "Sale Process

Order"), a copy of which is attached as Appendix "A". The Order issued on

November 10, 2008 was also amended and restated on December 5,2008. A copy of the

Amended and Restated Initial Order is attached as Appendix "B" (the "Initial Order").

6. In light of certain developments concerning the Second Amendment to the Senior

Secured Super-Priority Debtor-in Possession Credit Agreement (the "Second

Amendment"), which developments are discussed in detail in the Monitor's third r~I'ort

dated January 10, 2009 (the "Third Report"), the Court issued an interim Order on

December 24, 2008 prohibiting the distribution of proceeds of the Applicants' property

and any intercompany advances from the Applicants to any of its U.S. affiiates pending a

return date before the Court on January 14,2009 (the "Status Quo Order").

7. The Monitor delivered the Third Report in connection with the motion returnable January

14, 2009, in which the Monitor sought directions from the Court regarding the fair and

appropriate way to address the impact of the Second Amendment on the Applicants and

their stakeholders. On January 23,2009, the Cour issued an Order extending the Status

Quo Order untîl further Order of the Court and ordering an accounting of the claims of

the DIP Lenders (as defined in paragraph 35 of the Initial Order) in the CCAA

Proceedings.

8. The Monitor delivered its fourth report dated February 6, 2009 (the "Fourth Report") in

connection with the Applicants' motion returnable February 10, 2009 to approve a

process for the submission of pre-fiing claims against the Applicants (the "Pre-Filing
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Claims Process"). On February 10, 2009, the Court granted an Order approving the

Claims Process proposed by the Applicants (the "Pre-Filing Claims Process Order").

The Monitor delivered its fifth report dated February 19, 2009 (the Ç'Fifth Report") to

provide the Court and the Applicants' stakeholders with a status report on the

proceedings and to address certin matters in connection with the Applicants' motion

returnable February 23, 2009. On February 23, 2009, the Court granted an Order

approving certain amendments to the DIP Facility as defined and approved in the Initial

Order as sought by the Applicants.

10. The Applicants have brought a motion returnable March 9, 2009 seeking the following

relief:

1. An Order (the "Approval and Vesting Order") substantially in the form

attached as Exhibit "A" to the Affidavit of Mark Wong sworn March 2,2009 (the

"Wong Sale Affidavit"):

(a) approving the sale transaction contemplated by the asset purchase

agreement (the "APA") by and among InterTAN, Circuit City Stores West Coast

Inc. ("West Coast") and Ventoux International, Inc. ("Ventoux") (collectively, the

"Seller Parties"), 4458729 Canada Inc. (the "Purchaser") and Bell Canada (the

"Sale Transaction"), a copy of which is attached as an appendix to the

Confidential Supplement (as herein defined), as fied; and

(b) vesting in the Purchaser all ofInterTAN's right, title and interest in and to

the Seller Assets (as defined in the AP A) free and clear of all encumbrances;

AND,

2. An Order substantially in the form attached as Exhibit "B" to the Wong

Sale Affidavit (the "Additional Approvals Order"):

(a) if necessary, abridging the time for service of the Notice of Motion and the

Motion Record, and directing that any further service of the Notice of Motion and

the Motion Record be dispensed with;



r1..11..
i

_ i

f 1_J

ri

\'

1'1u

(I...)

n

o

(J

o

n

C;

iI
i

t
I

II
t

- 4 -

(b) extending the Stay Period, as defined in the Initial Order and as

subsequently extended, from March 31,2009 until July 3, 2009;

(c) approving the Settlement and Coexistence Agreement between F oto

Source Canada Inc., InterTAN and West Coast, made as of February 20, 2009

(the "Foto Source Settlement Agreement");

(d) approving the agreement dated February 23, 2009 between InterTAN,

Circuit City Stores, Inc. ("Circuit City"), West Coast and Ventoux (the

"Intercompany Agreement");

(e) providing that the contents of the Confidential Supplement be sealed, kept

confdential and not form part of the public record until fuher Order of the

Court; and

(f) such fuher and other relief as counsel may request and this Honourable

Court may deem just;

AND,

3. AN ORDER, following a hearing ona date yet to be scheduled with the

Court, recognizing an order of the U.S. Bankuptcy Court which, inter alia,

authorizes InterTAN, Inc.' s authorization of InterT AN's sale of its assets pursuant

to the APA, and approves the APA as it relates to Ventoux and West Coast (the

"U.S. Sale Order").

11. The purpose of this sixth report of the Monitor is to provide the Court and interested

stakeholders with information concerning the Applicants' motion, and in particular the

Applicants' request that this Court approve InterTAN entering into the APA to provide

for a going concern sale of InterTAN's business to the Purchaser. The Sale Transaction

proposed includes the sale of InterTAN's business, including the possibility of the

assumption of all employees and leases. For the reasons discussed below, the Monitor

respectfully recommends that the Court approve the AP A, the Sale Transaction and the

other agreements as requested by the Applicants.
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12. In the event that the proposed sale does not close, it would be harmful to the Applicants'

sale process and to the Applicants' business were the full details of the bids to become

public. In the interim, in order to protect the Purchaser and InterTAN's business (and

hence the stakeholders), the Monitor believes that it is necessary for the AP A itself and

certain of its terms to remain confidentiaL. Among other things, the Monitor believes that

the sale process could be prejudiced if the details of certain aspects of the AP A were to

be known to other potential bidders and stakeholders. These issues are dealt with by the

Monitor in its Confidential Supplement which the Monitor proposes be sealed, kept

confidential and not form part of the public record until further Order of the Court.

TERMS OF REFERENCE

13. In preparing this report, the Monitor has relied upon unaudited financial information,

InterTAN's books and records, financial information prepared by InterTAN and its

advisors, and discussions with management of InterT AN and its advisors. The Monitor

has not audited, reviewed, or otherwise attempted to verify the accuracy or completeness

of the information and, accordingly, the Monitor expresses no opinion or other form of

assurance on the information contained in this report.
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14; Certain of the information referred to in this report consists of forecasts and/or

projections. An examination or review of financial forecasts and projections, as outlined

in the Canadian Institute of Chartered Accountants Handbook, has not been performed.

Future-oriented financial information referred to in this report was prepared based on

management's estimates and assumptions. Readers are cautioned that since projections

are based upon assumptions about future events and conditions that are not ascertainable,

actual results wil vary from the projections, even if the assumptions materialize, and the

variations could be significant.

15. The Monitor has requested that management bring to its attention any significant matters

that were not addressed in the course of its specific inquiries. Accordingly, this report is

based solely on the information (financial or otherwise) made available to the Monitor.

16. All references to dollars in this report are in Canadian currency unless otherwise noted.
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BACKGROUND

17. InterT AN is a leading specialty retailer of consumer electronics in Canada and is the

operating Canadian subsidiary of the U.S.-based electronics retailer Circuit City.

Tourmalet is a Nova Scotia unlimited liability company that is an indirect, wholly-owned

subsidiary of Circuit City. Tourmalet is a non-operating holding company whose sole

asset is thepreferred stockofInterTAN, Inc., which is the sole shareholder ofInterTAN.

Circuit City is the Applicants' ultimate parent company. Further background to

InterTAN, Tourmalet and Circuit City is contained in the materials fied relating to the

Initial Order, including the Affidavit of Mark Wong sworn November 10, 2008. These

documents, together with other information regarding the CCAA Proceedings, including

the Initial Order and supporting affidavit, have been posted by the Monitor on its website

at ww.alvarezandmarsal.com/intertan.

18. On November 10,2008, the U.S. Debtors commenced the Chapter 11 Proceedings in the

United States Bankptcy Court for the Eastern District of Virginia (the "U.S.

Bankuptcy Court"). The U.S. Debtors have subsequently commenced a liquidation of

their assets and property in the Chapter 1 1 Proceedings. A hyperlink to information

concerning the U.S. Debtors' restructuring and liquidation can be found at

ww.kccllc.net.

19. Additional background information can be found in the prior report submitted by the

Monitor to this Honourable Court.

SALES PROCESS

\

ì

1

i
i

20. Pursuant to the Sale Process Order, N M Rothschild & Sons Canada Securities Limited

("Rothschild") was engaged to assist the Applicants in conducting a going concern sale

process. As previously reported by the Monitor, Rothschild commenced its efforts with

the Applicants very early in these proceedings. On January 14, 2009, this Honourable

Court approved Rothschild's engagement. The Monitor notes that it has been in frequent

contact with Rothschild and has been included in significant discussions and negotiations

throughout.
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Rothschild has advised the Monitor that it contacted 87 prospective purchasers, both

strategic and financial, located in Canada and the U.S., and sent 45 teaser documents to

prospects. 31 prospects executed and returned confidentiality agreements to Rothschild,

and, of those, 28 prospects accessed the Applicants' confidential data rooms pursuant to

confidentiality agreements. As indicated at paragraph 14 of the Wong Sale Affidavit,

management presentations were made to 8 potential purchasers.

A total of 11 parties submitted Indicative Bids. A summary of the Indic,ative Bids is

contained in the Confidential Supplement.

Consistent with the Sale Process Order, Rothschild and the Applicants reviewed the

Indicative Bids in consultation with the Monitor and determined which of the potential

purchasers to invite to participate in the next phase of the Sale Process.

On January 9, 2009, the Applicants and Rothschild provided a pro forma purchase and

sale agreement to each of the prospective purchasers invited to paricipate in the second

phase of the Sale Process.

Pursuant to the Sale Process Order, potential purchasers who had been invited to

participate in the second phase of the Sale Process were required to provide firm

proposals and amark-up of the draft asset purchase agreement to Rothschild by no later

than 5:00 p.m. (Toronto time) on January 15, 2009. By Order dated January 14, 2009,

the Court extended the bid deadline to 5:00p.m. (Toronto time) on January 23, 2009 (the

"Bid Deadline").

At the Bid Deadline, Rothschild received four (4) proposals from bidders. A spreadsheet

showing the bidders and the most salient terms of each bid is attached to the Confidential

Supplement. After discussions among the Applicants, thé Monitor and Rothschild,

Rothschild held various discussions with each of those bidders to seek clarifications or

improvements to the terms of the various bids. The Monitor was involved in many of

these discussions.

27. For reasons outlined in greater detail in the Confdential Supplement, it was apparent that

the offer of the Purchaser was superior to the other bids in price and other criteria.
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28. The Monitor has reviewed the efforts of Rothschild and the Applicants to market

InterTAN's business. The Monitor is of the view that the assets had significant exposure

to a substantial number of prospective purchasers. Rothschild and the Applicants

engaged in detailed discussions with prospective bidders and allowed bidders access to

suffcient information (under appropriate confidentiality terms) to allow the bidders to

formulate informed views on the value of the business and the terms of their proposals.

The Monitor therefore believes that there has been suffcient marketing to conclude that

the AP A represents the best value that can reasonably be realized for InterT AN's

business in the circumstances.

THE PROPOSED AP A

29. The Monitor has reviewed the description of the APA contained in the Wong Sale

Affidavit and is satisfied that it fairly summarizes the key terms of the APA. other than

those contained in the Confidential Supplement.

30. The parties to the APA include InterTAN, West Coast, Ventoux, the Purchaser and Bell

Canada.

31. West Coast is a wholly-owned subsidiary of Circuit City and is the owner of certain

trademarks which the Purchaser wishes to purchase (such as the name 'ÇThe Source") and

other trademarks which the Purchaser wishes to license (such as the right to use the name

"Circuit City").

'¡

32. Ventoux is a wholly-owned subsidiary of Circuit City and is the owner of the shares of

Circuit City Global Sourcing, Limited ("CCGS"), which sources private label products

for InterT AN from offices in Asia, and which the Purchaser wishes to acquire.
t

\

\
\ -

33. The AP A provides for the Purchaser to make offers of employment to all of InterT AN's

non-executive employees, to assume all of the contracts of InterTAN's executive

employees, and to assume InterTAN's collective bargaining agreement.

i

f
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Pursuant to the AP A, the Purchaser has paid a deposit of $ 1 5,000,000 to the Monitor in

escrow. The balance of the purchase price wil be paid in cash on closing, and is

discussed in detail in the Confidential Supplement.

The closing date is the later of June 30, 2009 and the date that is two business days after

satisfaction of the closing conditions outlined in the AP A (or such other date as the

parties may agree). The conditions to closing are listed in paragraph 34 of the Wong Sale

Affdavit. The AP A provides that the Outside Date of the Sale Transaction is July 31,

2009, subject to extension in certain circumstances to September 30, 2009.

InterTAN currently sells products and services under an agreement with Rogers Wireless

Inc. and Rogers Wireless Communications Inc. (collectively, "Rogers") made as of June

21,2001 (the Ç'Rogers Contract"). The Rogers Contract wil expire in accordance with its

terms on December 31, 2009 if it is not terminated prior to that time by parties. who may

be entitled to do so. The consent of Rogers is required to assign the Rogers Contract to

the Purchaser. Pursuant to .the APA,InterTAN and the Purchaser are to use

commercially reasonable efforts to obtain such consents as maybe required to assign the

Rogers Contract to the Purchaser. The AP A contains a mechanism to deal with obtaining

the required consents to assign the Rogers Contract, including the consent of Rogers,

failing which the Rogers Contract wil become an Excluded Asset and any liabilities

related thereto wil become Excluded Liabilties. Specifically, the APA provides that:

(a) (InterTAN) agrees that it shall not extend, renew or otherwise modify or amend

the Rogers Contract in any manner whatsoever.

(b) The Purchaser and (InterT AN) agree that they shall use commercially reasonable
efforts to obtain, prior to April 30, 2009, all such consents as may be required to the
assignment of the Rogers Contract to the Purchaser on Closing, including the consent of
all counterparties thereto. Notwithstanding any other provision of this Agreement, any
such consents must be on terms and conditions as are acceptable to the Purchaser in its
reasonable discretion, which terms and conditions shall include such confirmations from
Rogers and/or such amendments to the Rogers Contract as may be determined by the
Purchaser to be necessary or desirable in its reasonable discretion, except that the
Purchaser shall not be entitled to stipulate, as a term and condition of assignment of the
Rogers Contract, that the term of the Rogers Contract expire prior to December 31,2009,
that the distribution relationship contemplated by the Rogers Contract be non-exclusive
or that Rogers agree to material changes to the material financial terms of the Rogers
Contract. The Purchaser agrees that it wil, in connection with any assignment of the
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Rogers Contract, agree to such commercially reasonable operating and information
sharing procedures as may be reasonably requested by Rogers that limit the nature and
scope of the information relating to the Rogers. Contract, and the distribution relationship
contemplated thereby, that may be provided by the Purchaser to its Affliates and/or
offcers, directors or employees of its Affiliates.

(c) If the required consents to the assignment of the Rogers Contract to the Purchaser

are not obtained by the Purchaser on or prior to April 30, 2009, including the consent of
all counterparties thereto, on terms and conditions as are acceptable to the Purchaser in its
reasonable discretion, including with such confirmations from Rogers and/or such
amendments to the Rogers Contract as may be determined by the Purchaser to be
necessary or desirable in its reasonable discretion, then, notwithstanding any other

provision of this Agreement or any document or instrument delivered in connection
herewith, the Rogers Contract and all related Contracts, as well as all rights thereunder,
all Accounts Receivable. due to (InterT AN) in respect thereof and the inventory of
products purchased in connection with the Rogers Contract and all related Contracts, wil
become Excluded Assets for all purposes of this Agreement, and the Purchaser shall
assume no Liabilities with respect thereto (including, for greater certainty, any Liabilty
in respect of any determination by (InterT AN) to repudiate, disclaim, terminate or breach
the Rogers Contract).

***

(e) The Purchaser acknowledges and agrees that if the Rogers Contract is not
assigned to the Purchaser, then all Confidential Information (as such term is defined in
the Rogers Contract) of Rogers is and shall remain confidential and shall not be
disclosed, transferred or assigned to the Purchaser in any manner whatsoever.

The Monitor expects that the Applicants and the Purchaser wil be approaching Rogers

shortly to commence discussions concerning the assignment of the Rogers Contract.

INTERCOMPANY AGREEMENT WITH THE U.S. DEBTORS

Ii 38.

t

t

i

l
i

39.

Many of the bids and offers submitted during the Sale Process required the sale of certain

intellectual property owned by West Coast and of the shares of CCGS owned by

Ventolix. It was necessary therefore to find a mechanism to convey those assets to a

purchaser who wished to acquire them and to determine the price to be paid to West

Coast and/or Ventoux for those assets.

The Monitor was also engaged in discussions with the Applicants and the u.s. Debtors

concerning proposed amendments to the DIP Facility. As reported in the Monitor's Fifth

Report, the U.S. Debtors have advised the U.S. Bankptcy Court that they expect that

they wil generate suffcient net proceeds to fully pay their direct borrowings under the
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DIP Facilty and to have cash Ìn excess of 103% ofthe face amount of their outstanding

LC obligations on or before the week ending February 28, 2009. A copy of the most

recent Weekly Cash Flow Report for Circuit City, for the week ended February 21,2009,

as delivered to the Monitor by FTI Consulting Inc., is attached as Appendix "C". This

report indicates that, as at February 21,2009, the full amount of the DIP Lenders' direct

advances to the u.s. Debtors has been repaid and the U.S. Debtors hold cash of

approximately U.S.$215 milion that is available to cash collateralize outstanding letters

of credit totallng approximately U.S.$83.7 milion. Accordingly, it appears that the DIP

Lenders wil be paid in full in the Chapter 11 Proceedings (including cash collateralizing

the LC's). Therefore, it appears that the DIP Lenders wil not need to access the sixth

charge listed in paragraph 44 of the Initial Order (the "Sixth Charge").

However, despite the expected success of the U.S. Debtors in repaying their DIP Facility,

the U.S. Debtors also indicated that they have concerns that they may experience periods

in which they need liquidity funding given that theÌr access to future draws under the DIP

Facilty has been terminated. .. The -US. Debtors' need for liquidity funding and

InterT AN's need for certainty regarding the availabilty and pricing of assets owned by

West Coast and Ventoux resulted in the U.S. Debtors and InterTAN entering into the

Intercompany Agreement as discussed in the Wong Sale Affidavit at paragraphs 48 to 52.

The Intercompany Agreement is subject to the approval of both the U.S. and Canadian

Courts.

The Monitor has reviewed the discussion of the Intercompany Agreement in the Wong

Sale Affidavit and supports InterT AN's request for approval of that agreement for the

reasons set out by Mr. Wong. The Monitor notes that it is not aware of any independent

appraisal having been conducted for the intellectual property and shares that are being

sold and/or licensed by the U.S. Debtors under the AP A. However, the Monitor has been

advised generally of certain costs associated with InterTAN's re-branding efforts in 2004

when it adopted "The Source by Circuit City" brand. The hard costs of further re-

branding now, such as purchasing and installing signs for hundreds of stores, would make

up a substantial portion of the value being attributed to the purchased intellectual

property under the APA (before considering the value of the CCGS shares). In the
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satisfied that the price for those assets under the Intercompany Agreement is reasonable.
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43. In connection with the borrowing contemplated by the Intercompany Agreement, the

Monitor is satisfied that sufficient conditions are in place in that agreement, including the

requirement that any loan be approved by this Court, to ensure that the interests of the

Applicants and their creditors wil be adequately protected.

THE FOTO SOURCE SETTLEMENT AGREEMENT

44. The terms oftheFoto Source Settlement Agreement are set out in paragraphs 44 to 47 of

the Wong Sale Affidavit. The effectiveness of the settlement of the litigation between

InterTAN and Foto Source is a condition precedent of the APA. In the context of the

APA, the Monitor is prepared to recommend the approval of the Foto Source Settlement

Agreement.

THE MONITOR'S COMMENTS

Recovery to Creditors

'1

t

45. In paragraph 39 of the First Report, the Monitor reported that management had estimated

that the quantum of unsecured trade creditor claims that would be subject to the stay of

proceedings contained in the Initial Order (net of potential set-offs and excluding

litigation claims and claims that InterTAN expected to pay while subject to these

proceedings or to have assumed by a purchaser) totalled approximately $29.3 milion.

Currently InterT AN management's estimate is closer to approximately $31 milion and

this wil be refined fuher as the Pre-Filing Claims Process unfolds.

i

i

i

i '
~

46. The Applicants' most recent cash flow projection that is fied with the Cour estimated

that the Applicants' liabilty under the DIP Facility wil peak at approximately $32

millon between this date and June 30, 2009. At this time, there are no known liabilities

under the Directors' Charge contained in the Initial Order. As noted above, with the U.S.

Debtors having repaid the DIP Lenders in the Chapter 11 Proceedings, there wil likely

be no claims under the Sixth Charge. This means that after satisfying the first four

charges contained in ,the Initial Order (including repayment of direct advances to
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InterTAN under the DIP Facility) and after payment of the U.S.$15 millon payable to

West Coast and Ventoux under the AP A, it is expected that there wil be significant

remaining proceeds available to pay Canadian creditors on their claims. The Monitor

notes that, in addition to the expected pre-filing claims outlined above, additional claims

may arise under the Pre-Filing Claims Process. Although the Purchaser is assuming a

number of liabilties under the AP A (i.e. offers to all employees and no requirement to

repudiate leases), which should significantly reduce the number of potential restructuring

claims, there are a number of Excluded Liabilities (a summary of which is set out in

paragraph 33 of the Wong Sale Affidavit) which may result in additional claims in these

CCAA Proceedings. The Monitor believes that, subject to the outcome of the Pre-Filing

Claims Process and any process related to the adjudication of any restructuring claims

which may arise in connection with the Sale Transaction, it appears likely at this time that

the Applicants' unsecured creditors wil be paid in full, following closing of the Sale

Transaction. To the extent that Canadian creditors are paid in full on their claims, any

remaining proceeds wil be distributed to InterT AN's shareholder on account of its

equity.
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"Soundair" Principles

t

47. The APA reflects the Applicants' efforts to obtain the best price for their assets and is not

improvident. Rothschild and the Applicants involved the Monitor in the Sale Process. It

appears to the Monitor that the Sale Process was caried out fairly and appropriately at all

stages, with efficacy and integrity. In analyzing the AP A, the Monitor considered the

interests of all stakeholders, including the Applicants' shareholder, and concluded that

the AP A represents the best option available. In light of the foregoing, the Intercompany

Agreement and the Foto Source Settlement Agreement are necessary and reasonable

adjuncts to the APA.
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MONITOR'S RECOMMENDATION

48. For the foregoing reasons, the Monitor recommends that the APA be approved and that

all of the relief sought by the Applicants should therefore be granted.

tj All of which is respectfully submittd at Toronto, Ontao this 2nd day of March, 2009.
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ALVAREZ & MARSAL CANADA ULC
in its capacity as Cour appointed Monitor ofI:~~TANCMf/;~mion

Name: Douglas R. McIntosh
Title: Managing Director
UWe have the authority to bind the corporation
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Cour File No. 08-CL-7841

ONTARO
SUPERIOR COURT OF JUStICE

COMMRCIA LIST

TH HONOURLE MR.
)

)

)

FRAY, THE 5th DAY

JUSTICE MORAWETZ OF DECEMBER, 2008

IN THE MAITER OF TH COMPANIES' CREDITORS
ARGEMENT ACT, R.S.C. 1985, c. C-36, AS AMNDED

AND IN TIm MAITER OF A PLAN OF COMPROMISE OR
ARGEMNT OF INERTAN CANADA LTD. AND
TOURET CORPORATION

APPLICANTS

ORDER

(Sale Process and Stay Extension)

TilS MOTION, made by the Applicants for an order approving the sale process as

described in the affdavit of Mark J. Wong, sworn December 3,2008 (the "Wong Affdavit"),

and extending the Stay Period (as defied in the Amended and Restated Intial Order dated

November 10,2008) frm December 9,2008 until Januaiy30, 2009, was heard this day at 330
University Avenue, Toronto, Ontario.

ON REING the Notice of Motion, the Wong Affdavit and the Exhibits thereto, the

Second Report of the Monitor date December 3,2008 (the "Second Report") and on hearg

the submisions of counel for the Applicants, the Monitor, Ban of America, N.A. (Canadian

TOR_P2Z:34120522
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Branch) in its capacity as a lender and Canadian agent (the "Caadian Agent"), the Cadilac

Faiiew Coiporation Limited, and other varous landlords and other counel, no one else

appearig although du1yseiyed as set out in the Afdavit of Seivice of Gilian S.G. Scott

dated December 3, 2008:

SERVICE

1 . TilS COURT ORDERS that the time for seivice of the Notice of Motion and

the Motion Record is hereby abridged so that this Motion is hereby abridged and any fuer

service of the Notice of Motion and the Motion Record is hereby dispensed with.

SALE PROCESS

2. TIlS COURT ORDERS that, the sale process described in the Wong Affidavit

(the "CCAA Sale Prcess") is approved and the Applicants, N MRothschid & Sons Canada

Securties Limted ("Rothschild Canada") and the Monitor are hereby authonzed and directed

to táe such actions as arerequiredto complete the CCAASale Prcess.

3. TilS COURT ORDERS that puruant to and in accordance with the term of

the CCAA Sale Process:

(a) preliary non-binding indications of interest (the "Indicative Bids") shall be

provided by potential purchasers by no later than 5:00 pm Torontò time on

December 17, 2008;

(b) potential purchasers who"are invited to paricipate in the next phase of the sale

process, and wish to procee, shall provide fitm proposals, together with a

mark-up of the draft purchase and sale agreement, by no later than 5:00 pm

Toronto time Janua 15,2009; and

( c) the Applicants wil then seek any fuer relief necessary frm this Cour to

implement any sale transaction.

4. TIlS COURT ORDERS that, in addition to the duties of the Monitor set out in

the Amended and Restated Intial Order, the Monitor is dircted and empowered to:

TOR12Z:34120522
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(a)

(b)

participate fuy in the CCAA Sale Prcess;

discuss the implementation of the CCAA Sale Prcess with the Applicants and

Rothchid. Canada, including attending regular meetings with, and receiving

updtes from, Rothschild Canada regardig its activities with respect to the

CCAA Sale Process;

(c) . receive and review copies of all offers, including the Indicative Bids, received

by the Applicants and Rothschild Canada under the CCAA Sale Prcess;

(d) assist the Applicants, its advisors and Rothchild Canada with respect to the

evaluation of all offers, including the Indicative Bids, r~eived under the

CCAA Sale Process and the process leading to the selection by the Applicants

of potential purchasers to paricipate fuer in the CCAA Sale Process, prior to

the Applicants engaging in negotiations with potential purchasers in respect of

a defitive purhase and sale agreement; and

(e) assist in negotiations and discussions between the Applicants (or its U.S. debtor

affiiates) and potential purchasers regardig the negotiation and executi?n of a

definitive purchase and sale agreement in respect of the Applicants' assets or

the shares of the Applicants;

and the Applicants and Rothschid Canda shall fully co-operate with the Monitor in the exercise

of its duties with respect to the CCAA Sale Process.

APPROVAL OF MONITOR'S ACTMTIES

s. TIlS COURT ORDERS that the Report of the Proposed Monitor dated
November 10, 2008, the First Report of the Monitor dated November 24, 2008 and the Second

Report and the activities of the Monitor as detailed in such report are hereby approved.

TOR_ PZZ:3412052.2
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fl STAY EXTENSION

fl
6. TIlS COURT ORDERS that the Stay Period is hereby extended until January

30~ 2009.
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Cour File No. 08-CL-7841

ONTARIO

SUPERIOR CØURT OF JUSTICE

COMMRCIAL LIST

THE HONOURLE MR. MONDAY, TI 10th DAY)

)

,) OF NOVEMBER, 2008JUSTICE MORA WETZ

IN THE MATTER OF THE COMPANS' CREDITORS
ARRGEMENT ACT, R.8.C. 1985, c. C-36, AS AMNDED

AN IN THE MATTER OF A PLA OF COMPROMISE OR
ARGEME OF INTERTAN CANADA LTD. AN
TOURT CORPORATION

APPLICANTS

AMNDED AN RESTATED INTIA ORDER

TIlS APPLICATION, made by the Applicats, puruant to the Companies' Creditors

Arrangement Act, RS .C. 1985, c. C-36, as amended (the "CCAA ") was heard this day at 330

University Avenue, Toronto, Ontao.

ON REING the affidavit of Mark J. Wong sworn November 10,2008 and the

Exbits thereto (the "Wong Affidavit") _and on hearg the submissions of counel for the

Applicant, Alvarz & Maal Canada UL, Ban of America, N.A. (Canadian Brach). in its

capacity as a lender and Cadian agent (the "Canadian Agent"), and on readig the consent

of Alvarz & Marsal Canada ULC to act as the Monitor.

TOR_ A2G:3424177 .3
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SERVICE

1. THI COURT ORDERS that the time for service of the Notice of Application and the

Application Record isherèby abridged so that ths Application is properly returnable today

and hereby dispenses with fuer service thereof.

APPLICATION

2. THIS COURT ORDERS AN DECLAR that the Applicants are compaies to

which the CCAA applies.

PLAN OF ARGEMENT

3. ' THI COURT ORDERS that the Applicants shall have the authority to fie and may,

subject to furter order of ths Cour, me with this Court a plan of compromise or arrgement

(hereinfter referred to as the. "Plan ") between, inter alia, the Applicants and one or more

classes of its secured and/or unecurd creitors as it deems appropriate.

POSSESSION OF PROPERTY AN OPERATIONS

4. TIlS COURT ORDERS that the Applicants shal remain in possession and control of

their curent and futue assets, undertgs and properties of every natue and kid

whatsoever, and wherever situte including all proceeds thereof (the "Property"). Subject to

this and any fuher Order of ths Cour, the Applicants shal continue to carr on business in a

maner coiiistent with the preservation of its business (the "Business t1) and Property. The

Applicants shall be authoried and empowered to continue to retai and employ the

employees, consultats, agents, expert, accountats, counel and such other persons

(collectively "Assistats ") curently retained or employed by it, with libert to reta such

further Assistants as it deems reasonably necessary or desirble in the ordin coure of

business or for the carring out of the term of ths Order.

5. THIS COURT ORDERS that the Applicants shal be dircted to continue to utilize the

centra cash maagement system currently in place as described in the Wong Affidavit or

replace it with another substantialy simlar centr cash magement system as necessary to

faciltate the DIP Facilty approved herein (the "Cash Management Systetr") and that any

present or futue ban providing the Cash Management System shal not be under any

TOR_A2G:34241773
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obligation whatsoever to inquir into the propriety, valdity or legalty of any trfer,

payment, collection or other action taen under the Cash Management System, or as to the use

or application by the Applicants of fuds transferred, paid, collected or otheiwise dealt with in

the Cash Managemeíit System, shall be entitled to provide the Cash Maagement System

without any liabilty in respect thereof to any Person (as hereinfter defied) other th the

Applicants, puruant to the tenu. of the docunentation applicable to the Cash Maagement

System, and shall be, in its capacity as provider of the Cash Mangement System, an

unffected creditor under the Plan with regard to any claim or expenses it may suffer or incur

in connection with tlie provision of the Cash Management System. .

6. TilS COURT ORDERS that, subject to availabilty under the DIP Facilty (as .

hereinfter defined), the Applicants shall be entitled but not required to pay the following

expenses whether incured prior to or after this Order:

(a) the fees and disburements of any Assistats retaed or employed by the

Applicants in respect of these proceedings, at their stadad rates and charges;

(b) payments in respect of the key employee retention progr (the "KERP") as

described in the Wong Affdavit;

(c) amounts owing for goods or services actually supplied to the Applicants prior to

the date of this order:

(i) by Puro1ator Courer and other logistics or supply chain providers;

(ii) by custom brokers; and

(iii) with the consent of the Monitor, up to $2 mion, by other Nort

American suppliers, including payments in respect of outstading

documentary creits or deposits, if, in the opinon of the Applicants, the

supplier is critical to the Business and ongoing operations of the

Applicants;

TOR_A2G:3424177.3
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(d) goods and seivices actully supplied to the Applicants prior to the date of th
order, including payments in respet of outstading docUmentary creits or

deposits,.by trde vendors an suppliers outside of Nort.America;

( e) the IV Manger Shar to the JV Managers (both as defined in the Wong

Affdavit);

(f) all amounts relate to seivicing wartties and honoung gift cars and reward

and loyalty progrms issued before or after the date of th Order; and

(g) any other costs and expenses that are deemed necessar for the preseivation of the

Propert and/or the Business by the Applicants with the consent of the Monitor.

7. THIS COURT ORDERS that, except as otheiwise provided to the contrry herein, the

Applicants shall be entitled but not required to pay all reasonable expenses incured by the

Applicants in carring on the Business in the ordinary course after ths Order, and in carrg

out the provisions oftls Order, which expenses shall include, without limtation:

(a) all expenses and capita expenditures reasonably necessar for the preseivation of

the Property or the BusineSs including, without limtation, payments on account

of inurce (including dirctors and offcers inuice) , maintenance and

securty seivices; and

(b) payment for goods or seivices actually supplied to the Applicants following the

date of this Order.

8. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

(a) subject to availabilty under the DIP Facilty, all outstading and futue wages,

salaries, employee and pension benefits, vacation pay, bonuses and reasonable

expenses payable to employees payable on or afer the date of ths Order, in each

case incur in the ordry course of business and consistent w.ith exiting

compensation policies and arrgements;

TOR_A2G:34241773
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(b) any statutory deemed trst amounts in favour of the Crown in right of Cada or

of any Province thereof or any other taxation authority which are reuied to be

deducted frm employees' wages, includ, without litation, amount in

respect of (i) employment inurce, (ii)Canada Pension Plan, (ii) Quebec

Pension Plan, and (iv) income taxes;

(c) all goods and seivices or other applicable sales taxes (collectively, "Sales Taxes")

requi to be remitted by the Applicants in connection with the sale of goods and

seivices by the Applicants, but only where such Sales Taxes are accrued or

collected after the date of th Order, or where such Sales Taxes were accrued or

collected prior to the date of this Order but not. required to be remitted until on 9j

after the date of this Order, and

(d) any amount payable to the Crown in right of Canda or of any Province thereof or

any political subdivision thereof or any other taation authority in respect. of

muncipal reaty, municipal business or other taes, assessments or levies of any

natu or kid which are entitled at law to be paid in priority to clai of secured

creditors and which are attbutable to or in respect of the carring on of the

Business by the Applicants.

9. TIDS COURT ORDERS that until such time as an Applicant delivers a notice in

writing to repudiate a real property lease in accordance with pargrph l1(c) of ths Order (a

"Notice of Repudiation"), such Applicant shall pay all amounts constituting rent or payable as

rent under real property leases (including, for greater certinty, common area maintenance

charges, utilties and realty taxes and any other aiounts payable to the landlord under the

lease) or as otherwise may be negotiated between such Applicat and the relevant lanord

from time to time C'Rent"), for the period commencing froID and including the date of ths

Order, twice-monthy in equal payments on the fit and fifteenth day of each month, I1

advance (but not in arrs). On the date of the fit of such payments, any arear relatirgto

the period commencing from and including the date of ths Order shal also be paid. Upon

delivery of a Notice of Repudiation, such Applicant shall pay al Rent due for the notice

TOR_A2G:3424177.3



r

r'¡

, .\.

n

C

f.-).À

(1,J

Ü

o

o

o

n

r,-i

,

!

I

\

L

\

1

r

- 6-

period stipulated in paragraph 11(c) of ths Order, to the extent that Rent for such period has

not already been paid.

10. THIS COURT ORDERS that, except as specificaly permtted herein, the Applicants

are hereby directed, until furter Order of ths Court: (a) to make no payments of pricipal,

interest thereon or otherwe on account of amounts owing by the Applicants to 
any of their

credtors as of this date; (b) to grt no secuuty interests, trusts, liens, chagès or

encumbraces upon or in respect of any of its Prpert; and (c) to not grat credt or incur

liabilties except in the ord course of the Business.

RESTRUCTUG

11. THIS COURT ORDERS that the Applicants shall, subject to such covenants as may be

contained in the DIP Facilty (as hereinafter defied), (other than sub-section II(c) which

shall apply regard1es~ of the covenants contained in the DIP Facilty), have the ught to:

. (a) permently or temporay cease, downsize or shut down any of their businesses

or operations and to dispose of redunant or non..material assets not exceeding

$500,000 in ,anyone ttnsaction or $1,000,000 in the aggregate, subject to

paragraph 11(c), if applicable;

(b) tennate the employment of such of their employees or temporariy layoff such

of their employees as they deems appropriate on such teons as may be agreed

upon between the Applicats and such employee, or failg such agreement, to

deal with the consequences thereof in the Plan;

(c) subject to pargraph llA herein, in accordance with pargrphs 12 and 13,

vacate, abandon or quit the whole but not any part of any leased premises and/or

repudiate any re propert lease and any ancilary agreements relating to any

leaed premises, on not less th foureen (14) days' notice in writing to the

relevant landlord on such teons as may be agred upon between the Applicants

and such landlord; or failing such agrement, to. dea with the consequences

thereof in the Plan;

TOR_A2G:34241773
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(d) subject to pargraph llA herein, repudiate such of their arngements or

agreements of any nature whatsoever, whether ora or written, as the Applicants

deem appropriate on such tenu as may be agreed upon between the Applicants

and such counter-parties~ or failg such agreement, to deal with the consequences

thereof in the Plan;fl
LJ

u

o

o

o

o

( e) pursue all avenues of reficing and offers for material parts of their Business or

Prperty, in whole or part, subject to prior approval of this Cour being obtaed

before any material refinacing or any sale (except as pemitted by subparagraph

(a), above); and

(f) apply to this Cour for such approval, vestig or other Orders as may be necessary

to consumate sale trnsactions.

all of the foregoing to permt the Applicants to proceed with an orderly restrctug of the

Business (the "Restructug").

n

. -
llA TIlS COURT ORDERS that the Applicants shal obtain the approval of the Monitor

prior to the Applicants repudiating or disclaimg any material agreements, which shall

include real property leases, in accordance with paragraphs 11(c) or ll(d) herein. If the
Monitor does not provide such approval, the A~plicants shall be entitled to apply to the Cour

on no less than seven (7) days' notice to the Mónitor and the co-contrcting part for an order

that the agreement be repudiated or disclaied.

f~

¡

1

t

f

\

1

12. TIlS COURT ORDERS that the Applicats shall provide each of the relevant'

landlord with notice of an Applicant's intention to remove any fitus frm any leased

premises at least seven (7) days prior to the date of the intended removaL. The relevant

landlord shall be entitled to have a representative present in the leased premises to obseive

such removal and, if the landlord disputes the Applicant's entitlement to remove any such

fitue under the provisions of the leae, such fitu shall remain on the premies and shall be

dealt with as agreed between any applicable seçured creditors, such landlord and the

Applicant, or by further Order of th Cour upon application by the Applicats on at least two

(2) days' notice to such landlord and any such securd creditors. If an Applicant repudiates the

lease governg such leased premises in accordance with paragraph l1(c) of th Order, it shal

TOR_A2G:3424177.3
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not be requir to pay Rent under such lease pending resolution of any such dispute (other

thn Rent payable for the notice penod provided for in paragrph lI( c) of th Order), and the

repudiation of the lease shall be without prejudice to the Applicant's claim to the fitus in

dispute.
f'

i 1.J 13. TIS COURT ORDERS that if a Notice of Repudiation is delivered, then: (a) dung

the notice penod pnor to the effective time of the repudiation, the landlord may show the

affected leased premises to prospective tenants durg normal business hours, on givig the

Applicant and the Monitor 24 hour' pnor wntten notice, and (b) at the effective time of the

repudiation, the relevant landlord shall be entitled to take possession of any such leased

premises without waiver of or prejudice to any claim or nghts such landlord may have

againt the Applicant in respect of such lease or leased premises and such landlord shal be

entitled to notify the Applicant of the basis on which it is tag possession and to gain

possession of and re':leae such leased premises to any thir party or parties on such terms as

such landlord considers advisable, provided that nothg herein shall relieve such landlord of

its obligation to mitigate any damages claimed in connection therewith.

i-lJ

(\J

u

o

o

o

f':
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14. TilS COURT ORDERS that any Charge (as defied below) created by this Order

over leases of real propert in Canada shall only be a Charge in the Applicants' interest in

such real property leasës.

15. TilS COURT ORDERS that notwithstading anytg to the contra in any

agreement providing for the liquidation of assets frm any leased premises, but subject to: (a)

~y wntten agreement between an Applicant, a liquidator and any landlord; or (b) a fuer

Order of this Court:

\

1

(i) the Applicants shall at all times abide by and be subject to the tenns of all real

property leases (collectively, the "Leases") and shal cause any liquidator to abide

by the term of the Leses, and the Applicant and the liquidator shal obtain the

applicable landlord's approval for all signage and promotional advertising for

sales to be conducted by the liquidator puruant to the agreement with the _.

A~plicant in any of the leased premises to the extent otheiwise not pennttdby

the applicable Lease; and

f
¡
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(ü) neither the Applicants nor any liquidator shall augment the merchandise in any

leased premies Uness otherwise penntted by the applicable Lease or approved
by the applicable landlord.

NO PROCEEDINGS AGAIST THE APPLICANTS OR THE PROPERTY

16. TIlS COURT ORDERS that, with the exception of the remedies (other than any steps

to seize, possess or foreclose, or such other like remedy, on its own behalf or thugh any

agent on the Property) puruant to the DIP Facilty and the term of ths or any other Order of

th Court, until and including December 9,2008, or such later date as this Cour may order

(the "Stay Period"), iio proceeding or enforcement process in any cour or tribunl (each, a

"Proceeding") shall be commenced or continued agait or in respect of the Applicants or the

Monitor, or affecting the BusÌ1ess or the Property, except with the writtn consent of the

Applicants and the Monitor, or with leave of this Cour, and any and all Proceedings curntly

under way againt or in respect of the Applicans or affecting the BusiIess or the Property are

hereby stayed and suspended pending fuer Order of ths Cour.

NO EXERCISE OF RIGHTS OR REMEDIES

17. THIS COURT ORDERS that durig the Stay Period, all rights and remedies of any

individual, finn, corporation, governental body or agency, or any other entities (all of the

foregoing, collectively being "Persons" and each being a "Person") against or in respect of the

Applicants or the Monitor, or affecting the Business orthe Prperty, are hereby stayed and

suspended except with the written consent of the Applicants and the ~onitor, or leave oHhis

Cour, provided that nothg in ths Order shall (i) empower the Applicants to car on any

business which the Applicants are not lawfuy entitled to carr on, (n) exempt the Applicants

from compliance with statutory or regulatory provisions relating to health, safety or the

environment, (ii) prevent the fiing of any registrtion to preserve or perfect a securty

interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WIH RIGHTS

18. THIS COURT ORDERS that durig the Stay Period, no Person shall discontiue, fail

to honour, alter, inteifere with, repudiate, termte or cease to perform any right, renewal

TOR _A2G:3424177.3
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right, contract, agrement, licence or pennt in favour of or held by the Applicants, except

with the written consent of the Applicants and the Monitor, or leave of ths Court.

19. TIlS COURT ORDERS tht durg the Stay Period, no Person (other th the

Applicants) having any agreement, argement, licence or lease with any deaer of the

Applicants in connection with the supply of goods or services or the lease of premises at the

reta locations at which products of the Applicants are sold, may take any Proceeding or

exercise any right (including but not limte to a right to tennate, accelerate, suspend, .

modify or cancel) under such agreement, arrgement, licence or lease solely as a result of the

fiing of this Application or the makig of this Order.

CONTINATION OF SERVICES

20. TIlS COURT ORDERS that durg the Stay Period, al Persons having ora or written

agreements with the Applicants or statutory or reguatory maates for the supply of g~ods

and/or services, including without limtation all computer software, comiuncation and other

data services, centralized bankg services, payroll services, inurace, transportation,

services, utilty or other services to the Business or the Applicants, are hereby restrained unti

further Order of this Cour from discontinuig, alterig, intederig with or termting the

supply of such goods or services as may be requird by the Applicants, and that the Applicats

shallbe entitled to the continued use of its current premises, telephone numbe~, facsime

numbers, internet addresses and domain naes, provided in each case that the noiml prices

or charges for al such goods or services received after the date of th Order are paid by the

Applicants in accordance with noimal payment practices of the Applicants or such other

practices as mày be agreed upon by the supplier or service provider and each of the Applicants

and the Monitor, or as may be ordered by this Cour.

NON;.DEROGATION OF RIGHTS

21. THIS COURT ORDERS that, notwithstanding anytg else contaied herein, no

creditor of the Applicants shal be under any obligation after the mag of th Order to

advance or re-advance any monies or otheiwise extend any credit to the Applicants. Nothg

in this Order shall' derogate from the rights conferred and obligations imposed by the CCAA.

TOR_A2G:3424177.3
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PROCEEDINGS AGAIST DIRCTORS AN OFFICERS

22. TIlS COURT ORDERS that durg the Stay Period, and except as permtt by

subsection 11.5(2) of the CCAA, no Proceeding may be commenced or contiued againt any

of the fomier, curnt or future dirctors or offcers of the Applicants with respect to any clai

againt the directors or offcers that arose before the date hereof and that relates to any

obligations of the Applicants whereby the directors or officers. are aleged under any law to be

liable in their capacity as directors or offcers forthe payment or peifonnce of such

obligations, unti a compromise or arrgement in respect of the Applicants, if one is fied, is

sanctioned by ths Cour or is refued by the creditors of the Applicants or ths Court.

fJ

o

o

D

r

DIRCTORS' AN OFFICERS' INEMNICATION AND CHAGE

23. TIlS COURT ORDERS tht IuterT AN hereby indemifies its diectors and offcers

from all claims, costs, charges and expenses relating to the failur of Intetl AN, after the date

hereof, to make payments of the natuIe referred to in subpargraphs 8(a), 8 (b) , 8(c) and 8(d) of

ths Order which they sustain or incur by reason of or in.re1a~ion to their respetive capacities

as directors and/or offcers of IntetlAN except to the extent that, with respect to any officer or

director, such offcer or director has actively participated in the breach of any relate fiduciary

duties or has been grossly negligent or guilty of wilfu miconduct.

t

t

24. THIS COURT ORDERS that the directors and offcers of IntetlAN shall be entitled to

the benefit of and are hereby grated a charge (the "Directors' Charge") on the Prpert,

which charge sha not exceed an aggregate amount of $19.3 mion, as security for the

indemnty provided in paragraph 23 of this Order. The Diretors' Charge shall have the

priority set out in paragraphs 44 and 46 herein.

25. TIS COURT ORDERS that, notwithtanding any language in àny applicable

inurace policy to the contrary, (a) no inurer shall be entitled to be subrogated to or clai

the benefit of the Dirctors' Charge, and (b) Intetl AN's dirctors and offcers shall only be

entitled to the benefit of the Directors" Charge to the extent that they do not have coverage

under any directors' and offcers i inurace policy, or to the extent that such coverage is

insuffcient to pay amounts indemned in accordance with pargrph 23 of this Order.

í

f
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APPOINTMENT OF MONITOR

26. TIS COURT ORDERS tht Alvarez & Marsal Canada ULC is hereby appointed

puruat to the CCAA as the Monitor, an offcer of ths Court, to monitor the Propert and the

Applicants' Cönduct of the Business with the powers and obligations set out in the CCAA or

set fort herein and that the Applicants and their shareholders, offcers, directors, and

Assistats shal advise the Monitor of all material steps taen by the Applicants puruat to

this Order, and shall co-operate fuly with the Monitor in the exercise of its powers and

discharge of its obligations.

27. TilS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicants' receipts and disbursements;

(b) liaise with the Applicants' financial advisor and investment baners with repect

to all matters relating the Propert, the Business and such other matters as may be

relevant to the proceeings lierein;

(c) report to ths Cour at such times and intervals as the Monitor may deem

appropriate with respect to matters relating to the Property, the Business, and such

other matters as may be relevant to the proceedings herein;

(d) assist the Applicants, in their dissei:ation, to the Canadian Agent an its

counel on a reguar basis of financial and other infomition as agreeçl to between

the Applicants and the Candian Agent;

(e) advise the Applicants and their ficial advisor in the prepartion of the

Applicants' cash flow statements and reporting required by the Candian Agent,

which inomition shall be reviewed with the Monitor and delivere to the

Canadian Agent ari its,counel;

(f) advise the Applicants in their development of the Plan and any amendments to the

Plan;

TOR_A2G:3424 177.3
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(g) assist the Applicants, to the extent requir by the Applicants, with the

establishment of a claims process and the holding and admiterig of credtors'

meetings for voting on the Plan;

(h) have fu and complete access to the books, records and magement, employees,

advisors and investment baners of the Applicants and to the Business. and the

Property to the extent required to perform its duties arising under ths Order;

(i) be at libert to engage independent legal counelor such other persons as the

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under ths Order;

G) consider, and if deemed advisable by the Monitor, prepare a report and
assessment on the Plan; and

(k) perform such other duties as are requied by ths Order or by this Court from tie

to time.

28. TIl COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no par whatsoever in the management or supeivision of the maagement of the

Business and , shall not, by fufiling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part theref.

29. THIS COURT ORDERS tht nothg herein contained shal require the Monitor to

occupy orto tae control, car, charge, possession or magement (separately andlor

collectively, "Possession") of any of the Propert that might be environmentaly contated,

might be a pollutant or a contamnt, or might cause or contribute to a spil, discharge,

release or deposit of a substace contr to any federa, provincial or other law repectig the

protection, conseivation, enhancement, remediation or rehabiltation of the environment or

relating to the disposal of waste or other contamition including, without limtation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the

Ontario Water Resources Act, or the Ontario Occupational Health and Safety Aèt and

reguations thereuner and any other simar legislation and reguations of other provinces or

terrtories in which the Applicants car on business operations (the "Environmenta

TOR_A2G:3424177.3
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Legislation'), provided however that nothg herein shal exempt the Monitor from any duty

to report or make disclosur imosed by applicable Environmental Legilation. The Monitor

shall not, as a result of thi Order or anytg done in puruance of the Monitor's duties and

powers under ths Order, be deemed to be in Possession of any of the Prpert with the..

meang of any EnvIrOilental Legislation, uness it is actually in possession.
Ll

o

o

30. TilS COURT ORDERS that that the Monitor shall provide any creditor of the

Applicants and the Canadian Agent with inomition provided by the Applicants in response

to reasonable requests for inoimation made in writing by such creditor addressed to the

Monitor. The Monitor shall not have any responsibilty or liabilty with respect to thè

inonnation dissemiated by it puruat to ths paragrph. In the case of inomition tht the

Monitor has been advised by the Applicants is confdential, the Monitor shall not provide such

inonnation to creditors uness otherwise dircte by ths Cour or on such term as the

Monitor and the Applicants may agree.

(1

o

o

o

r
¡ ,
\

31. TilS COURT ORDERS that, in addition to the rights and protections afforded the

Monitor under the CCAA or as an offcer of this Cour, the Monitor shall incur no liabilty or

obligation as a result of its appointment or the carng out of the provisions of this Order,

save and except for any gross negÍigence or wilful misconduct on its par. Nothing in ths

Order shall derogate from the protections afforded the Monitor by the CCAA or any

applicable legislation.

1

t

( .

L

1

í
l

32. TIS COURT ORDERS that the Monitor, counel to the Monitor and counel to the

Applicants shall be paid their reasonable fees and disbursements, in each case at their stadard

rates and charges, by the Applicants as part of the costs of these proceegs. The Applicants

are hereby authoried and directed to pay the accounts of the Monitor, counel for the Monitor

and counel for the Applicants on a regUlar basis and, in a~ditioii, the Applicants are hereby

authoried to pay to the Monitor and counel to the AppUcaits, retainers in the amounts of

$100,000 and $200,000 respectively to be held by them as security for payment of their

respective fees and disburements outstading from time to time

33. TilS COURT ORDERS that the Monitor and its legal counel shal pass their

accounts from time to time, and for ths purose the accounts of the Monitor and its legal

TOR _ A2G:3424177 .3
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counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court of

Justice.

34. TIlS COURT ORDERS that the Monitor,counelto the Monitor, the fucial

advisors to luterT AN and the Applicants' counel shall be entitled to the benefit of and are

hereby grnted a charge (the "Admtration Charge") on the Propert, which charge shall not

exceed an aggregate amount of $2 mion, as securty for their professional fees an
disburements incur at.the stadard rates an charges of the Monitor and such counel?

both before and after the mag of this Order in respect of these proceedIigs. The

.. Admistration Charge shall have the priority set out in paragraphs 44 and 46 hereof.

o

o

o

oI.

J

r
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DIP FINANCING
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35. THIS COURT ORDERS that the Applicant InterTAN Caada Ltd. ("InterTAN") is

hereby authoried and empowered to obtain funding and borrw and become a joint and

severa obligor with other borrwer affiates which have med petitions for reorganation

under Chapter 11 of the U.S. Banptcy Code (the "U.S. Chapter 11 Debtors ") under a credit

facilty between InterT AN and the U.S ~ Chapter 11 Debtors, as joIit and severa borrwers,

and the Candian Agent and other lenders (collectively, the. "DIP Lenders ") on the term and

subject to the conditîons set fort Ii the Senior Secured, Super Pr()rity, Debtor-Ii-Possession

Credit Agreement among, InterTAN (as Canadian Borrwer), the U.S. Chapter 11 Debtors

and the DIP Lenders dated as of November 7, 2008 (the "DIP Facilty"), attched as Exbit

"K" to the Wong Affdavit, Ii order to fiance InterlAN's and theotherJoanpartes' workig

capital requirements and other general coiporate puioses and capital expenditu, provided

that borrowings under such credit facilty by IntetlAN shall not exceed US$60 mion uness

penntted by fuer Order of this Court or otherwise penntted under fue DIP Facilty.

36. TIlS COURT ORDERS that the Applicants are hereby authoried and empowered to

execute and deliver such credit agreements, mortgages, charges, hypothecs an De:ftive

Documents, guaratees and other documents, IicludIig confirations of existing liens and

charges in favour of the DIP Lenders, as are contemplated by the DIP Facilty or as may be

reasonably requied by the DIP Lenders puruat to the terms thereof (collectively, with the

DIP Facilty the "Defitive Documents "), and the Applicants are hereby authoried and

TOR_A2G:34241773
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directed to pay and perfonn al of their indebtedness, inerest, fee,.liabilties and obligations

to the DIP Lenders under and puruant to the Defitive Documents as and when the same

become due an are to be performed, notwthtanding any other provision of th Order.

;:

37. TIS COURT ORDERS that the Candia Agent on behalf of the DIP Lenders sha

be entitled to the benefit of and is hereby gned a chae (the "DIP Lenders' Charge") on the

Prpert, which charge shal not excee the aggrgate amoun owed to the DIP Lenders under

the DIP Facilty. The DIP Lenders' Chare shal have the priority set out in paragrphs 44

an 46 hereof.

38. TilS COURT ORDERS that subject to the prqvisions of ths Order:

".

r-'

(a) the Candian Agent may tae such steps from time to tie as it may deem

necessar or appropriate to fie, register, record or perfect the DIP Lenders'

Chare or any of the Defintive Documents;

-

(b) upon the occurrence of an event. of default uner the Defitive Documents.; the

Canadian Agent, upon five days notice to the Applicants and the Monitor (or such

shorter period as may be ordered by the Cour), may exercise any and al of its

rights and remedies on behal of the DIP Lenders agat the Applican or the

Propert under or puruant to the Defintive Documents and the DIP Lenders'

Chae, includig without litation, to cese mag advances to the Applicants

. and set off and/or consolidate any amounts owing by the DIP Lenders to the

Applicats agait the obligations of the Applicats to the DIP Lenders uner the

Defitive Docuents, to make demad, accelerate payment and give other

notices, or to apply to th Cour for the appointment of a reeiver, receiver and

mager orinteri receiver, or for a banptcy order agait the Applicants and

. for the .appointment of a trutee in b~ptcy of the Applicants, and upon the

occurnce of an event of default under the terms of the DIP Facilty, the

C~ian Agent sha be entitled to seize and reta proees from the sale of the

Prpert and the cash flow of the Applicants to repay amoun owiig to the DIP

Lenders in accordance with the DIP Facilty and the Defitive Documents and

~.

r
-

r=...
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the DlP Lenders' Chrge, but subject to the priorities as set oùt in pargrphs 44

and 46 of th Order; an
r""

(c) . the foregoing rights and remedes of the DlP'I.enders sha be enforceable againt

any trustee in banptcy, interi reeiver, receiver or receiver and mager of

the Applicants or the Prpert.

-

.""

39. TIDS COURT ORDER tht, notwthtag anythig contaed in the Defitive

Documents to the contrry, other than with respect to credit extensions made dirctly to the

Applican, the Canad Agent and the DlP Lenders sha not, without fit providig five

days' notice to the Applicants and the Monitor (or such shorter period as may be ordere by

the Cour), apply any amounts reeived in the Blocked Accounts of InterTAN or any collatera

of InterT AN to payment of any of the obligations of the U.S. debtor affiate of the

Applicants under the DlP Facilty.

~,

40. THIS COURT ORDERS that, notwithtading anytg contaed in the Defitive

Documents to the contrary, the Cadian Agent and the DIP Lenders sha not, without fit

providing five days' notice to the Applicants and the Monitor (or such shorter period as may

be ordered by the Cour), cease makg extensions of cret to InterTAN puruattO the teim

of the DIP Facilty unless (a) InterTAN has failed to mae any payments to the DIP. Lenders

under the DlP Facilty; (b) IntetlAN does not have borrwing avaibilty for such extnsions

of creit as requird by the DIP Facilty; (c) there is any vartion or change to ths Order

which is materially adverse to the DIP Lenders without the Cadia Agent's consent; or (d)

InterT AN is declar banpt.
~),

41. THIS COURT ORDER AND DECLAR tht the DlP Lenders sha be trte as

unaffected in any plan of argement or compromie fied by the Applicats under the

CCAA, or any proposal fied by the Applicans under the Bankrptcy and Insolvency Act of

Cada (the tiBIA "), with repect to any advances made under the DIP Facilty.

42. TIDS COURT ORDERS that the Applicants ar hereby authoried and empowereto

obta ~d mae inter-company loan frm and to its u.S. Chpter 11 debtor afiates as

described in pargrph 99 of the Wong Affdavit.
p=
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43. TIS COURT ORDER tht, notwithtadig anytg contaed in the Defitive

Documents to the contra:

""
(a) unecurd creditors of the Applicants (includig, withoutlitation, al landlord

creditors and creitors with restructug clais under 
pargrph 11 of th Order,

but not includig claim by corporate entities related to the Applicants) shall be

entitled to the benefit of an are hereby grted a chae (the "Cadian Credtor

Charge") on the Prpert in the amount of $25 miion to secure clai owig by

the Applicats to such cretors. To the extentthat the Directors' Charge is not

realized upon or utied by the beneficiares of the Diretors' Chrge after the

passage of a claims bar date in respect of cla agait the beneficiaries of the

Directors' Charge, then, subject to a reserve for claim (including a reserve for
resonable expenses ~d defence costs in respect of such clais) (the "Reserve")

agaist the beneficiares of the Dirctors' Charge that remai outstading pending

the fi detei1tion of such clai, the Candian Creditor Charge sha

incree dollar fordollar by the amoun of the Dirctors' Charge, less the.

Reserve, until there are no clai agait the beneficiaes õfthe Dirctors'

Charge that have been advance and rema outstading, at which tie any
unutiled porton of the Reserve sha also be used to increse the Cadian

Credtor Chage dollar for dollar, meag that the maxium amount of the

Caan Creditor Chrge sha be $44.3 mion; and

,.,""

~

:"'''

~

~.

;;)\

(b) the key employees referred to in the KE shal be entitled to the benefit and ar

hereby grate a charge (the "KE Chge") on the Prpert il the amount of

$838,00 to secure amounts owiIg to such key employees uner the KERP.

V ALIDITYAN PRIORI OF CHAGES CREATED BY THS ORDER

"" 44.. TH COURT ORDER tht the priorities of the Dirctors' Charge, the

Adlstrtion Chge, the KERP Charge, the Candian Cretor Charge and the DIP

Lenders' Charge, as among them. shal be as follows:

Firt - Admstrtion Charge;

-"

~,
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Second - Directors' Chage;

o Thir - KERP Charge;

,-

Four -- DIP Lenders' Charge in an amount equal to the obligations of Inter TAN

under the Defitive Docunents with respect to dirt advances made to .

InterTAN thereunder, which amount sha not exce US$60 inlionplus accrued

and unpaid inerest, allowable costs and expenses payable by InetrAN, provide

tht, an amount eq to the sum of the Admitrtion Charge, the Dirtors'

Chage, the KERP Charge and the Caadian Creditor Chage shall be reserved

and rema in the possession of or be trferr to the Applicants before and

when the Candian Agent or the DIP Lenders apply any amounts reeived in the

Blocked Accounts of IntetlAN to obligations of the U.S. debtor affates of the

Applicants under the DIP Facilty. Puuat to the term of and in accordace

with the DIP Facilty and this Order, nothg herein shall prevent the Candian

Agent or the DIP Lenders frm applYig amoun reeived in the Blocked

Accounts of InterT AN or that they otherwise receive, to repay dirt advances

made by the DIP Lenders to IntetrAN;

T~

,~

r="",~

Fift - Canadian Creditor Chge; and
"...,

Six - DIP Lenders' Charge.

¡"-"

45. TIS COURT ORDERS that the fiing, regitrtion or perfection of the Directors'

Chrge, the Admstrtion Che, the KE Chge, the Caadan Creitor Chare, or the

DIP Lenders' Charge (collectively, the "Charges") sh not be reui, an tht the Ches

shall be vald and enforceable for all puroses, includig as againt any right, title or interest

fied, regitered, recorded or perfected subsequent to the Chaes comig into existence,

notwithtading any such faiur to file, regiter, rerd or perfect.
-'

,~

46. TIlS COURT ORDERS that each of the Dirtors' Charge, the Admstrtion

Charge, the KE Charge, the Cadia Cretor Chrge and the DIP Lenders' .Charge shall

constitue a charge on the Propert an such Charges shall ra in priority to al other securty

interets, trts, liens, charges and encumbraces, statutory or otherwe (collectively,j~

~~", TOR_A2G:3424177.3
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"Encumbraces ") in favour of any Person, other than clais which may be assert under

Sections 81.3,81.4,815 an 81.6 of the BIA or other statutory liens and deemed trusts which

canot by law be subordinted to the Charges.

,.~""

47. TilS COURT ORDER tht except as otheiwise expressly provided for herein, or as

may be approved by th Cour, the Applicats shal not grt any Encumbraces over any

Property that ra in priority to, or pari passu with, any of the Chges, uness the Applica

also obtain the prior written consent of the Monitor, the Caadian Agent and the beneficiaries

of the Dirctors' Chage, the Admstration Chare an the KE Charge, or furter Order

of this Court.

~

48. TIS COURT ORDERS that the Dirtors' Chge; the Admstrtion Chare, the

KERP Charge, the Caadan Cretor Charge, the Defitive Documents and the DIP

Lenders' Charge sha not be rendered invalid or unenforceable and the rights and remedies of

the chargees entitled to the benefit of the Charges (collectively, the "Chargees") andlorthe

DIP Lenders thereunder shal not otheiwise be lite or imai in anyway by (a) the

pendency of these proceegs and the declations of inolvency made herein (b) any
application(s) for banptcy order(s) issued puruat to.the BIA, or any banptcy order

made pursua to such applications; (c) the fig of any assignm.ent for the genera benefit of

creditors made puruat to. the BIA; (d) the provisions of any federa or provincial statutes;. or

(e) any negative covenats, prohibitions or other simar provisions with respect to

borrwings, incung debt or the creation of Encumbraces, contained in any exiting loan

documents, lease, sublease, offer to lease or other agrement (collectively, an "Agrement")

which binds the Applicants, and notwithstanding any provision to the cont in any

Agrement:

/"-

-.

/:~

(a) neither the cretion of the Charges nor the execution, delivery, perfection,

regitrtion" or performane of the DefIntive Documents shal create or be

deemed to constitute a breach by an Applicat of any Agrment to which it is a

part;

~i

~

.~

(b) none of the Chrgees sha have any libilty to any Person whatsoever as a result

of any breach of any Agrment caused by or resulti frm IntetlAN enterig

~ TOR_A2G:34241TI.3
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into the DIP Facilty, the creation of the Charges, or the execution, delivery or

performance of the Defitive Douments; and
-'

(c) the payrents made by the Applicants puruat to ths Order or the Defitive

Documents, the grtig of the Chrges and the enterig into by the Applicants of

the Definitive Documents, do not and wil not constitute frudulent preferences,

frudulent conveyances, oppressive conduct, settements, tractions under value

or other challengeable, voidale or reviewable trnsactions lider any applicable, .
law.

-

SERVICE AN NOTICE

49. TIS COURT ORDERS that the Applicaíts sha, with ten (10) business days of the

date of entr of ths Order, send a copy of th Order to the Applicants' landlords or propert

magers and known creitors, other th employees and creditqrs to which the Applicants

owe less than $10,000, at their addresses as they appea on the Applicänts' record, and sha

promptly send a copy of ths Order (a) to all partes tiing a Notice of Appearce in respect of

ths Application, an (b) to any other inerested. Person requestig a copy of this Order, and

the Monitor is relieved of its obligation under Sèction 11 (5) of the CCAA to provide simar

notice, other than to supervise ths process.

r~

,n."'

,-c;,

~
50. TIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve ths

Order, any other materials and orders in these proceedgs, any notices or other

correspondence, by foiwaring true copies theref by preaid ordin ma, courer, persona

delivery or electrnic trmission to the Applicats' creitors or other inerested pares at

their respective addesses as last shown on the record of the Applican and that any such

service or notice by courer, persona delivery or electronic trmision shall be deemed to be

reeived on the next business day following the date of foiwaring thereof, or if sent by

ordin mail, on the thd business day after mai.

r=

51. TIS COURT ORDERS tht the Applicants, the Monitor, and any pary who has fied

a Notice of Appearace may serve any cour materi in these proceings bye-mag a

PDF or other electrnic copy of such materials to counels' email addresses as recrded on the

Service List from time to tie, in accordace with the E-fiing protocol of the Commercial

;,~. TOR_A2G:34241773
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.-
List to the extent practicable, and the Monitor niy post a copy of any or al such materis on

its website at ww.alvarezadmarsal.comlintert.
.-

p=

,~

r"-

53. THS COURT ORDERS that the Applicants or the Monitor may from tie to tie

apply to ths Cour for advice and dirctions in the discharge of their powers and duties

hereunder.

54. THS COURT ORDERS that nothg in ths Order sha prevent the Monitor from

acting as an interi receiver, a receiver, a receiver and maager, or a tntee in banptcy of

the Applican, the Business or the Propert.

;,""

55. TIl COURT HEREY REQUETS the aid and recogntion of any cour, trbunl,

reguatory or admstrtive body having jurdiction in Ca or in the Unite States of

America, including the United States Banptcy Cour fotthe Eastern Distrct ~fVirgia, to

give effect to th Order and to assist the Applicants, the Monitor and their respective agent in

caing out the term of th Order. All court, trbuns, reguatory and admstrtive

bodies are hereby repectfuy requeste to mae such orders an to provide such assistace to

the Applicats and to the Monitor, as an officer of this Court, as may be necessar or desirble

to give effect to th Order, to gr representative status to the Monitor in any foreign

proceedg, or to assist the Applicants and the Monitor and their repective agents in carrg
out the term of th Order.

- 56. TIlS COURT ORDER that the Applicants and the Monitor al be at libert and are

hereby authonzed and empowered to apply to any cour, trbun, reguatory or admtrtive

/~

,'.~-., TOR_A2G:34241773



e-

- 23-

body, wherever locate, for the recogntion of th Order an for assista in carg out the

terms of this Order.!'

t'",,,,,

57. TIS COURT ORDER tht any interested par (includg the Applicant and the

Monitor) may apply to ths Cour to vary or amend th Order on not less th seven (7) days'

notice to any other pary or pares lily to be afecte by the order sought or upon such other

notice, if any, as ths Cour may order..,~

- .58. TIlS COURT ORDER that th Order and all of its provisions ar effective as of

12:01 a.m. Eatern Standard Time on the date of ths Order.

~

p- ¿;~'l.,-

~"'
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