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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT,R.S.C. 1985, C, B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.5.0.1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.S5.0. 1990, C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH

Applicant

and

THE ROSSEAU RESORT DEVELOPMENTS INC.

Respondent

NOTICE OF MOTION
(Returnable March 9, 2011)

Alvarez & Marsal Canada ULC, in its capacity as Court-appointed receiver and manager
pursuant to section 101 of the Courts of Justice Act (Ontario) and trustee and receiver and
manager under the Construction Lien Act (Ontario), and Alvarez & Marsal Canada Inc., in its
capacity as interim receiver pursuant to section 47(1) of the Bankruptcy and Insolvency Act
(jointly and collectively, the “Receiver™), of the undertaking, property and assets of The Rosseau
Resort Developments Inc. (“RRDI”), will make a motion to a Judge of the Commercial List at
10:00 a.m. on Wednesday the 9" day of March, 2011, or as soon after that time as the motion can

be heard, at 330 University Avenue, Toronto, Ontario.
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PROPOSED METHOD OF HEARING: The motion will be heard orally.
THE MOTION IS FOR AN ORDER:

(a) abridging the time for service of this Notice of Motion and Motion Record, if
necessary, validating service of the Notice of Motion and Motion Record, and

dispensing with further service thereof;

(b)  terminating the Institutional Sales Process authorized by Order of this Court dated
July 9, 2009 and suspended by Order of this Court dated May 19, 2010;

(c) declaring that the deposits paid by Wayne and Mary Cipollone, Michelle
Simmonds, and Farruk D. Robson (the “Terminated Purchasers”) in connection
with executed agreements of purchase and sale with RRDI, by its Receiver, as
more particularized on Schedule “A” to the draft Order (the “Forfeited Deposits™),
have been forfeited to RRDI by the Terminated Purchasers as a result of their

failure to close their respective purchase transactions;

(d) authorizing that the Forfeited Deposits, held in trust by Blake, Cassels & Graydon
LLP (“Blakes™), be remitted by Blakes to the Receiver as property of RRDI and
releasing and discharging Blakes and the Receiver from any and all obligations

and claims in respect of the Forfeited Deposits upon such remittance;

() directing that of the sum of $295,655.03 currently retained in trust by McCarthy
Tetrault LLP (“McCarthys™) on account of Closing Costs Holdback (as defined in
the Fifteenth Report), $225,000 be paid to McCarthys in full and final settlement
of all claims of McCarthys to payment of its accounts rendered during the period
December 19, 2009 to May 6, 2009 (the “McCarthy Accounts™) and the balance
of $70,655.03 shall be paid to the Receiver on behalf of RRDI;

) authorizing the Receiver to continue to participate in negotiations with the
Potential Purchaser as defined in the Fifteenth Report to Court of the Receiver
(the “Fifteenth Report™);

(8)  approving the Fifteenth Report, and the conduct and activities of the Receiver as

described therein;

9521717_4



(h)

(®

-3-
sealing and treating as confidential, Confidential Appendix “1” to the Fifteenth
Report until further order of this Court; and

such further and other relief as counsel may request and this Honourable Court

deems just.

THE GROUNDS FOR THE MOTION ARE:

(a)

(b)

©

(d)

To date, the Receiver has filed fourteen reports with the Court. The most recent,
comprehensive report of the Receiver was its Twelfth Report dated November 5,
2010. The Fifteenth Report of the Receiver provides a general update on the
activities of the Receiver since the filing of the Twelfth Report. Terms not
otherwise defined herein, have the meaning provided to them in the Fifteenth

Report;

As more fully described in the Fifteenth Report, by Order dated May 19, 2010,
the Receiver obtained the authorization of the Court to suspend the Institutional
Sales Process previously approved by the Court. The Institutional Sales Process
was suspended primarily as a result of uncertainty arising as a result of the New
RPMA Dispute. Prospective purchasers were also concerned with unresolved
matters relating to Water and Sewage Infrastructure and entitlements thereto as
between RRDI and the neighbouring properties. These issues currently remain

unresolved;

As previously outlined in reports to the Court, the Receiver, with the support of
WestLB, entered into discussions with the Ad Hoc Committee and the
Independent Directors of the Condominium Corporation with respect to a
proposal for the Condominium Corporation to acquire the commercial operations

of the Hotel (the “Condominium Corporation Transaction™);

The Receiver was advised by WestLB in late December 2010 that it had been
approached by a party related to Maureen Fowler, the spouse of Ken Fowler (the
“Potential Purchaser”), for the purchase of the Assets of RRDI (the “Potential

9521717 4
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(b)

®
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Transaction”). The Receiver was also advised that WestLB no longer supported
further negotiations with respect to the Condominium Corporation Transaction
and that it did not want the Receiver to undertake a further sale process, as

WestLB favoured pursuit of the Potential Transaction.

As outlined in the Fifteenth Report, given that the Potential Purchaser as part of
the Potential Transaction has indicated that it would assume any claims of the
Unit Owners secured by the Unit Owners Charges and of Marriott Hotels secured
by the Marriott Charges and that WestLB has acquired the Determined Lien
Claims, WestLB is of the view that it has the only economic interest at play and

no other stakeholders would benefit from the sales proceeds.

For the reasons set out in the Fifteenth Report, the Receiver agrees that WestLB
has the only significant economic interest in the Assets of RRDI and the Receiver
requests authority to continue to participate in negotiations with the Potential

Purchaser with respect to the Potential Transaction;

The Fifteenth Report also provides background relating to the Forfeited Deposits.
In brief, the Forfeited Deposits which total $37,000 were provided by three
purchasers who entered into agreements of purchase and sale with RRDI during
the One Day Sale held in August of 2009. The Terminated Purchasers did not
exercise their rescission rights during the statutory 10 day rescission period
provided by the Condominium Act, but later decided not to close the purchase of

the applicable units;

The Receiver has also continued the monitoring and oversight of the operations of
the Hotel and the administration of the receivership generaily, including liaising

with various stakeholders in order to resolve various matters as detailed in the

Fifteenth Report;

The grounds as more particularly set out in the Fifteenth Report; and



-5-

)] Such further and other grounds as counsel may advise and this Honourable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:
(a) The pleadings and proceedings herein;
(b}  The Fifteenth Report; and

(c) such further and other material as counsel may advise and this Honourable Court

permit.

Date; March 3, 2011 FRASER MILNER CASGRAIN LLP
1 First Canadian Place
39th Floor, 100 King Street West
Toronto, Ontario M5X 1B2

R. Shayne Kukulowicz
LSUC#30729S

Tel: (416) 863-4740
Fax: (416) 863-4592

Jane Dietrich
LSUC # 49302U
Tel: (416) 863 4467
Fax: (416) 863 4592

Independent Lawyers for Alvarez & Marsal
Canada ULC and Alvarez & Marsal Canada Inc.
in their respective capacities as Court-appointed
Receiver and Manager, Trustee, and Interim
Receiver

TO: ATTACHED SERVICE LIST
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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MR. ) WEDNESDAY, THE 9™ DAY
)
JUSTICE CAMPBELL ) OF MARCH, 2011

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0. 1990, C. C. 43, AS AMENDED, AND
SECTION 68 OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, C. C. 30, AS
AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH

Applicant

-and -

THE ROSSEAU RESORT DEVELOPMENTS INC.

Respondent

ORDER

THIS MOTION, made by Alvarez & Marsal Canada ULC, in its capacity as
Court-appointed receiver and manager pursuant to section 101 of the Courfs of Justice

Act (Ontario) and trustee and receiver and manager under the Construction Lien Act

9521750_4



(Ontario), and Alvarez & Marsal Canada Inc., in its capacity as interim receiver pursuant

to section 47(1) of the Bankruptcy and Insolvency Act (jointly and collectively, the

“Receiver”), of the undertaking, property and assets (the “Assets”) of The Rosseau
Resort Developments Inc. (“RRDI”™), for an Order:

(a)

(b)

(d)

9521750_4

abridging the time for service of this Notice of Motion and Motion
Record, if necessary, validating service of the Notice of Motion and

Motion Record, and dispensing with further service thereof;

terminating the Institutional Sales Process authorized by Order of this
Court dated July 9, 2009 and suspended by Order of this Court dated May
19, 2010;

declaring that the deposits paid by Wayne and Mary Cipollone, Michelle
Simmonds, and Farruk D. Robson (the “Terminated Purchasers”) in
connection with executed agreements of purchase and sale with RRDI, by
its Receiver, as more particularized on Schedule “A” to this Order (the
“Forfeited Deposits”), have been forfeited to RRDI by the Terminated
Purchasers as a result of their failure to close their respective purchase

transactions;

authorizing that the Forfeited Deposits, held in trust by Blake, Cassels &
Graydon LLP (“Blakes™), be remitted by Blakes to the Receiver as
property of RRDI and releasing and discharging Blakes and the Receiver
from any and all obligations and claims in rtespect of the Forfeited

Deposits upon such remittance;

directing that of the sum of $295,655.03 currently retained in trust by
MecCarthy Tetrault LLP (“McCarthys”) on account of Closing Costs
Holdback (as defined in the Fifteenth Report), $225,000 be paid to
McCarthys in full and final settlement of all claims of McCarthys to
payment of its accounts rendered during the period December 19, 2009 to
May 6, 2009 (the “McCarthy Accounts”) and the balance of $70,655.03
shall be paid to the Receiver on behalf of RRDI:



(f) authorizing the Receiver to continue to participate in negotiations with the

Potential Purchaser (as defined in the Fifteenth Report);

(g)  approving the Fifteenth Report, and the conduct and activities of the

Receiver as described therein;

(h)  sealing and treating as confidential, Confidential Appendix “1” to the
Fifteenth Report until further order of this Court; and

1) such further and other relief as counsel may request and this Honourable

Court deems just,
was heard this day, at 330 University Avenue, Toronto, Ontario.

ON READING the Fifteenth Report, the affidavits of service filed, and on
hearing the submissions of counsel for WestLB AG, New York Branch, independent

counsel for the Receiver, [and counsel for ¢], no one else appearing,

1. THIS COURT ORDERS that the method and timing of service of the Notice of
Motion and the Motion Record shall be and is hereby abridged and validated, so that this
Motion is properly returnable today and any further service thereof upon any interested

party other than the persons served with the Motion Record is hereby dispensed with.

2. THIS COURT ORDERS that the Institutional Sales Process authorized by Order
of this Court dated July 9, 2009 and suspended by Order of this Court dated May 19,
2010 be and is hereby terminated.

3. THIS COURT ORDERS AND DECLARES that (i) the Forfeited Deposits have
been forfeited to RRDI by the Terminated Purchasers as a result of their failure to close
their respective purchase transactions; (ii) that the Forfeited Deposits, held in trust by
Blakes, be remitted by Blakes to the Receiver as property of RRDI; and (iii) Blakes and
the Receiver be and are hereby released and discharged from any and all obligations and

claims in respect of the Forfeited Deposits upon such remittance.

4. THIS COURT ORDERS that of the sum of $295,655.03 currently retained in
trust by McCarthys on account of Closing Costs Holdback, $225,000 shall be paid to
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McCarthys in full and final settlement of all claims of McCarthys to payment of the
McCarthy Accounts from the Closing Costs Holdback, and the balance of $70,655.03
shall be paid to the Receiver on behalf of RRDI. No further claims shall be made by
McCarthys against RRDI for the McCarthy Accounts.

5. THIS COURT ORDERS that the Receiver be and is hereby authorized to

continue to participate in negotiations with the Potential Purchaser.

6. THIS COURT ORDERS that the Fifteenth Report, and the conduct and

activities of the Receiver as described therein be and are hereby approved.

7. THIS COURT ORDERS that Confidential Appendix “1” to the Fifteenth Report

shall be sealed and treated as confidential pending further order this Court.
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Schedule “A”
Forfeited Deposits

1. Purchase Agreement dated August 22, 2009 re: Suite 1439, Unit 19, Level 4,
Muskoka Condominium Plan No. 62.

. Purchasers: Wayne Cipolione and Mary Cipollone

. Forfeited Deposit: $27,000

2. Purchase Agreement dated August 22, 2009 re: Suite 1110, Unit 22, Level 1,
Muskoka Condominium Plan No. 62

. Purchaser; Michelle Simmonds
) Forfeited Deposit: $10,000

3. Purchase Agreement dated August 23, 2009 re: Suite 2114, Unit 36, Level 1,
Muskoka Condominium Plan No. 62

. Purchaser: Farruk D. Robson
. Forfeited Deposit: $10,000.
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1.0

Introduction and Summary of Proceedings to Date’

1.1

1.2

1.3

On May 22, 2009, the Ontario Superior Court of Justice (the “Court™) issued an order
appointing Alvarez & Marsal Canada ULC (*A&M™) and McIntosh & Morawetz Inc.
(now Alvarez & Marsal Canada Inc)) as trustee and interim receiver, respectively
(collectively the “Interim Receiver™), pursuant to Section 68 of the Construction Lien Act
(Ontario) (“CLA™) and Section 47(1) of the Bankruptcy and Insolvency Act (Canada)
(“BIA”) of all the property, assets and undertakings (the “Assets”) of The Rosseau Resort
Developments Inc. (“RRDI” or the “Company”). On June 2, 2009, the Court issued an
Amended and Restated Appointment Order (the “Appoiniment Order™) continuing the
appointment of the Interim Receiver and appointing A&M as receiver and manager (the
“Receiver and Manager”) pursuant to Section 101 of the Courts of Justice Act (Ontario)
(“CJA”) and pursuant to the CLA of the Assets of RRDI (the Interim Receiver and the
Receiver and Manager collectively defined as the “Receiver”).

All background materials in respect of these proceedings, including, among other things,
the Receiver’s past reports to Court and orders of the Court, can be found on the

Receiver’s website at www.alvarezandmarsal.com/rosseau.

To date, the Receiver has filed fourteen reports with this Honourable Court. The Twelfth
Report provided a summary of the Receiver’s activities and was filed in support of the
Receiver’s motion for an order (a) approving additional Receiver’s Borrowings so as to
provide continued financing for the receivership proceedings through to an expected
transaction in the spring of 2011 (the “Third Tranche Receiver’s Borrowings™); (b)

authorizing the distribution to WestLB AG, New York Branch of the sum of $730,380.32

! Capitalized terms in this Fifteenth Report shall have the meanings ascribed to them in either the body of this report
or in the Glossary of Defined Terms attached as Appendix “A”.
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1.4

1.5

1.6

in partial repayment of the First Tranche of Receiver’s Borrowings; and (c) approving the
activities of the Receiver.

On November 12, 2010, the Court issued an order (the “November 12 Ordet™) granting
the relief sought by the Receiver in the Twelfth Report, including the authorization of the
Third Tranche Receiver’s Borrowings.

On December 1, 2010, the Receiver filed its thirteenth report to Court (the “Thirteenth
Report™) in support of a motion for, among other things, an order requesting (a) approval
of amounts determined by the Receiver in its capacity as trustee under the CLA for
certain Construction Lien Claims filed by construction lien claimants (the “Lien
Claimants™) under the Construction Lien Claims Process Order dated July 24, 2009 (the
“Construction Lien Claims Process Order”) pursuvant to notices of determination issued
by the Construction Lien Trustee in accordance with the Construction Lien Claims
Process Order (the “Notices of Determination™); (b) confirming the priority of the
Construction Lien Claims determined pursuant to the Notices of Determination over,
among other things, all judgments, executions, assignments, attachments, garnishments,
receiving orders, conveyances, mortgages/charges or other agreements affecting RRDI’s
interest in its premises in accordance with the provisions of the CLA including the
charges registered in favour of WestLB, Travelers, and Fortress (if any) other than the
Receiver’s Charge and the Receiver’s Borrowings Charge; and (c) approval of the
activities of the Receiver.

On December 7, 2010, the Court issued an order (the “December 7 Order™) granting the
relief sought by the Receiver in the Thirteenth Report, including, the approval of the

Notices of Determination and the priority of the Determined Lien Claims effective upon
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1.7

1.8

1.9

delivery to the Construction Lien Trustee of written confirmation (the “Confirmation™)
by WestLB and the applicable Lien Claimant of the completion of the assignment of the
relevant Determined Lien Claim to WestLB.

On December 13, 2010, the Receiver filed its fourteenth report (the “Fourteenth Report™)
with the Court in support of a motion by the Receiver for, among other things,
authorization to pay to Fasken Martineau DuMoulin LLP (“Faskens™) the amount of
$145,953.17 in satisfaction of 60% of the amount invoiced by Faskens to Muskoka
Standard Condominium Corporation No. 62 (the “Condominium Corporation™) in respect
of legal fees and disbursements more particularly described in the Fourteenth Report.

On December 16, 2010, the Court issued an Order (the “December 16 Order”) granting
the relief sought by the Receiver in the Fourteenth Report.

The purpose of this Fifteenth Report is to:

Provide this Honourable Court with a summary of the Receiver’s activities to

date;

e Summarize the Sales Processes previously undertaken by the Receiver;

® Advise the Court with respect to recent negotiations that have taken place
between WestLB and a third party purchaser related to Maureen Fowler, the
spouse of Ken Fowler (the “Potential Purchaser™) in respect of a proposed
potential sale transaction (the “Potential Transaction™); and

* Provide support for a motion by the Receiver seeking an order:

© Authorizing the Receiver to formally terminate the Institutional Sales
Process previously suspended by order of the Court dated May 18,

2010,
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Approving the activities of the Receiver as set out herein;

Authorizing McCarthys to distribute the balance remaining in its trust
account relating to certain closing costs retained from proceeds of
sales of Units;

Authorizing Blakes to remit to the Receiver those funds being held in
its trust account on account of certain Unit sales transactions arising
from the “One Day Sale” that were not completed, as described below;
Sealing Confidential Appendix “1” hereto until further order of the
Court; and

Authorizing the Receiver to continue to participate in the negotiations
with the Potential Purchaser, to determine if the Potential Transaction

can be completed, subject to approval of this Court.
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2.0

Terms of Reference

2.1

In preparing this Fifteenth Report, the Recceiver has relied on unaudited financial
information prepared by the Company and the Company’s consultants and advisors, the
Company’s books and records and discussions with certain remaining employees of the
Company. The Receiver has not performed an audit or other verification of such
information. An examination of the Company’s financial forecasts as outlined in the
Canadian Institute of Chartered Accountants Handbook has not been performed. Future
oriented financial information relied on in this Fifteenth Report is based on assumptions
regarding future events; actual results achieved may vary from this information and these
variations may be material. The Receiver €xpresses no opinion or other form of
assurance with respect to the accuracy of any financial information presented in this
Fifteenth Report, or relied upon by the Receiver in preparing the Fifteenth Report. All
references (o doilar figures contained in the Fifteenth Report are in Canadian currency

unless otherwise specified.

Page 5



3.0

Receiver Activities and Certain Outstanding Issues

3.1

As described in previous Court Reports, since its appointment, the Receiver has, among

other things:

a)

b)

d)

g)

consulted extensively with stakeholders, including WestLB and the other
members of the Syndicate, Fortress, the Lien Claimants, Marriott Hotels, Existing
Unit Purchasers, the Unit Owners, the District of Muskoka, former employees and
contractors of RRDI, and other unsecured creditors;

completed construction of the Hotel;

acted as asset manager in respect of the Hotel, including overseeing its operations
and financial performance, along with conducting detailed ongoing reviews of
Marriott Hotel’s operating and capital budgets, operating results and funding
requirements in respect of the Hotel and its operations;

addressed construction deficiencies with respect to the Hotel, including
remedying major deficiencies with the Balcony Handrails and suite windows as
discussed in detail in the Twelfth Report;

pursuant to an order of the Ministry of Environment, undertook remediation work
to correct deficiencies existing prior to the receivership, with respect to the
Sewage Treatment Plant and Water Treatment Plant, including conducting an
extensive effluent monitoring program;

conducted, in consultation with legal counsel, an extensive review of zoning,
permitting, and other issues in respect of the undeveloped lands located adjacent
to the Hotel on RRDI’s property;

regularized arrangements with numerous suppliers of goods and services to the

Hotel;
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h)

)

k)

D

overseen the administration of RRDI, including the preparation of tax returns and
financial statements and collection of a significant GST/HST refund;

in conjunction with Representative Counsel to the Unit Owners (appointed by
Order of the Court dated August 20, 2009), applied to the Court for the
appointment of a receiver of RRMSL By Order dated September 1, 2009, the
Court appointed A&M as the receiver of certain rights relating to the contracts
which RRMSI was a party to, including the Current HMA and the Current
RPMAs;

conducted lengthy negotiations and entered into settlement agreements with Unit
Owners and Existing Unit Purchasers as described in the Eighth Report;
repudiated the Current HMA with Marriott Hotels and Current RPMAs, including
repudiating RRMSI as rental pool manager;

after extensive negotiations with the Unit Owners and Marriott Hotels, entered
into New RPMAs;

after extensive negotiations with Marriott Hotels, entered into the New HMA and
New Marriott Agreements as described in section 9 of the Eleventh Report;
liaised extensively with the Hotel’s executive management team and Marriott
Hotel’s senior leadership on all matters in respect of the Hotel’s operations;
reviewed the Notices of Dispute delivered to the Receiver by certain Unit Owners
and undertook significant financial analysis on the effect of the RPMA Dispute on
the ultimate cashflow available to an owner of the Hotel and the Unit Owners.

The Receiver developed alternative solutions and held privileged and confidential
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p)

q)

B

discussions and negotiations with members of the Ad Hoc Committee in an effort
to settle the RPMA Dispute;

negotiated and permitted the repudiation of agreements with Existing Unit
Purchasers, as directed by the Court, who were unable or unwilling to close, and
facilitated the return of the applicable deposits from Travelers;

considered various retail sale strategic alternatives, and ultimately conducted the
Retail Sales Program, including the One Day Sale Event, which resulted in the
sale of 15 Units;

implemented an Institutional Sales Process in December 2009, and as described
further below, took various steps related to the Institutional Sales Process;
engaged in discussions with the Unit Owners and WestLB regarding the Unit
Ownér Proposal (as discussed below) as late as December 2010;

retained, along with the Unit Owners, Altus Tax Group to pursue an appeal of
realty tax assessment of the Units and the Commercial Space;

initiated the Construction Lien Claims Process and requested that certain matters
relating to the relationship between RRDI and i{RCI be referred to a Master as
outlined in the RRCI/RRDI Reference. Given the complexity, cost and time
expected to be involved in the litigation of the RRCI/RRDI Reference, WestLB
negotiated settlements with all but two of the Lien Claimants. In conjunction with
these settlements, the Receiver issued Notices of Determination and sought the
December 7 Order. To date the Receiver has received 25 Confirmations
indicating that such Construction Lien Claims have been assigned to WestLB.

There remain two Construction Lien Claims which have not been assigned to
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3.2

3.3

West LB, and for which the Receiver has not issued Notices of Determination,
one for which cash is held in Court on account of the Lien Claim and the other,
Parry Sound Glass Limited o/a Ross Windows & Dbors, which is the subject of a
significant counterclaim by the Receiver;

V) established, implemented and completed a claims process to determine the
entitlement of unpaid real estate agents and brokers to amounts set side by
McCarthys and held in trust for real estate commissions (the “Commissions
Claims Process”) related to pre-receivership sales of units; and

w) performed, with legal counsel, extensive analysis on certain trust funds held by
McCarthys as described in the Eighth Report, and negotiated with the Unit
Owners a settlement of the entitlements to such trust funds that was approved by
the Order of the Court dated December 21, 2009.

Notwithstanding the Receiver’s substantial progress and accomplishments, as highlighted

above, therc remain a number of outstanding issues that the Receiver has been unable to

settle to date. These outstanding issues relate primarily to (i) the interaction and
interconnectedness between RRDI and its neighbouring properties including matters
concerning disputes over water and sewage infrastructure, certain development rights, the

Resort Association (the “Outstanding Neighbouring Property Issues™); and (ii) the Unit

Owners in respect of the RPMA Dispute.

In addition, certain Unit Owners as well as certain members of the Condominium

Corporation’s board of directors have raised concerns over the Receiver’s interaction

with the Condominium Corporation. These concerns will be addressed in a subsequent

report to Court by the Receiver, but focus on the ability of the Receiver to satisfy RRDI’s
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common expense obligations to the Condominium Corporation with respect to those
Units which it remains owner of, by setting off against those amounts that were owed by
the Condominium Corporation to RRDI for shared common expenses, such amounts paid
by RRDI pursuant to certain agreements and by way of RRDI’s funding of all operating

losses of the Hotel prior to and since the appointment of the Receiver.

McCarthys Settlement

34

3.5

3.6

In its Second Report dated July 3, 2009, the Receiver advised the Court of certain
funds held in the trust account of McCarthy Tetrault LLP (“McCarthys™) relating
to certain closing costs retained from proceeds of sales of Units closed prior to the
receivership (the “Closing Costs Holdback™). The amounts had been retained pursuant to
certain Joini Undertakings agreed to with the Syndicate, Travelers, and Fortress. By
Order dated July 8, 2009 (the “July 8 Order”), the Court authorized certain distributions
out of those amounts held in trust, and ordered that McCarthys make no further
distributions from the Closing Costs Holdback without approval of the Court.

By Order dated December 21, 2009, the Court ordered certain further distributions from
the McCarthys trust account in resolution of certain claims to those funds in respect of
common expense payments and the like, as detailed more fully by the Receiver in its
Eighth Report dated December 14, 2009.

The July 8 Order also authorized the payment by the Receiver of funds held for payments
to real estate agents and brokers of their fees out of the Closing Costs Holdback, once
such claims were determined by the Receiver. A Commission Claims Process was
established by separate Order dated December 21, 2009 to determine such claims.

Distribution of payments to agents and brokers, once determined by the Commission
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3.7

Claims Process, were made out of the Closing Costs Holdback, and as reported in the
Receiver's Twelfth Report, the surplus of funds after payment of all Commission
Claims was retained as property of RRDI.

The balance remaining in the trust account, after such distributions, is the sum of
$295,655.03. This amount was the subject matter of a claim by McCarthys for payment
of outstanding legal accounts relating to work performed for RRDI prior to the
reccivership, as outlined in detail in the Second Report. The Receiver has engaged in
discussions with McCarthys, and a settlement of the amount remaining has been reached,
which would involve the payment of $225,000 to McCarthys, and the balance of
$70,655.03 to the Receiver as property of RRDI The Receiver recommends this
settiement and requests an Order authorizing McCarthys to distribute the balance in its

trust account accordingly.
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4.0

Summary of Various Sale Processes and Marketing Initiatives

4.1

As highlighted above and as detailed in previous reports to this Honourable Court, the
Receiver has undertaken significant efforts to realize on, and maximize the value of the
Assets of RRDI. Specifically, these efforts have included: (a) conducting the Retail Sales
Program; (b) commencing the Institutional Sales Process; and (c) exploring a transaction
with the Condominium Corporation, whereby, among other things, the Condominium
Corporation would acquire the commercial operations of the Hotel, potentially allowing
for the simplification and restructuring of the Assets (the “Unit Owner Proposal™). The
Retail Sales Program, the Institutional Sales Process and the Receiver's pursuit and
efforts to negotiate the Unit Owner Proposal were each approved by this Honourable
Court. The following paragraphs provide a summary of the Receiver’s efforts, the
outcomes achieved, and the impediments encountered by the Receiver with respect to the

various Sales Processes.

The Sales and Marketing Process

4.2

The Receiver recommended the Sales and Marketing Process for the Assets of RRDI in
its Second Report. Subsequently, the Court issued the Sales and Marketing Order,
authorizing the Receiver to undertake the Sales and Marketing Process as described. In
the Second Report, the Receiver recommended that a “twin track” process be undertaken
consisting of both the Retail Sales Program and the Institutional Sales Process given the
nature of the Assets; namely (a) individual unsold condominium Units; (b) development
lands surrounding the Hotel; and (c) the residual interest (or commercial elements) of the

Hotel itself,
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4.3 Accordingly, the Court authorized the Receiver to (a) retain Colliers to conduct the
Institutional Sales Process which process would include the marketing of all of the Assets
of RRDI on an en bloc basis; and (b) retain Baker Real Estate to implement the Retail
Sales Program in an effort to realize on the 84 Units which were unsold and were not the
subject of pre-existing asset purchase agreements.?

The Retail Sales Program

4.4 It was the Receiver’s view that the most prudent way to maximize the value of the Assets
would be to first execute on the Retail Sales Program, as all interested parties, including
real estate advisors consulted by the Receiver, agreed that the likely value of the Units
sold to retail purchasers would be significantly greater than if those units were sold, en
bloc, institutionally. Accordingly, on July 21, 2009, the Receiver filed its Third Report to
Court seeking approval of the Retail Sales Program proposed by Baker Real Estate. The
Court issued an order dated July 24, 2009 authorizing the Receiver to instruct Baker Real
Estate to proceed with the Retail Sales Program.

4.5  Subsequently and commensurate with planning for the Retail Sales Program, which
included the execution of the “One Day Sale” to be held on August 22 and 23, 2009, the

Receijver, along with its legal counsel, worked to implement a restructuring of the Rental

? As described in the Receiver’s Supplementary Report to the Sixth Report, subsequent to the filing of the Third
Report and prior to the One Day Sale, the Receiver became aware that two Existing Unit Purchasers (which,
collectively had agreements to purchase three Units) had each objected to the closing of their transactions on
account of breach by RRDI. They each independently agreed to enter into standstill agreements with RRDI prior to
the commencement of the receivership proceedings (the “Standstili Agreements™), as a means of resolving the
issues. Pursuant to the Standstill Agreements, RRDI agreed to take steps to sell each of the respective Units at
minimum prices agreed upon between RRDI and the respective Existing Unit Purchaser. The Standstill Agreements
stipulated that if sale transactions were completed at a value less than the initial purchase price of the Unit under
consideration, the respective Existing Unit Purchaser would forfeit a portion of their deposit in respect of that
particular Unit. Given the nature and terms of these existing Standstill Agreements, the Receiver believed it would
be in the best interests of all stakeholders to honour the Standstill Agreements and accordingly, the total number of
Units made available for sale at the One Day Sale was 87.
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4.6

4.7

4.8

Pool arrangements governing the operation of the Hotel. This restructuring was carried
out with the intention of maximizing the value of the Units and correcting blatant
deficiencies in the existing structure which were apparent to the Receiver. The
restructuring of the Rental Pool arrangement included, among other things, the
negotiation of the New RPMAs with the Unit Owners, the negotiation of the Settlement
Agreements with the Unit Owners, the development of a strategy whereby RRDI would
become Rental Pool Manager, transferring such authority from RRMSI, and developing
the necessary condominium disclosure document required to be provided to purchasers at
the time of agreeing to purchase a Unit. All of these matters were addressed in detail in
the Receiver’s Third Report to Court, and on July 24, 2009, this Honourable Court
authorized the Receiver to proceed with the One Day Sale.

The One Day Sale initjally achieved strong results, whereby the Receiver, over the sale
weckend, entered into agreements of purchase and sale with 76 New Unit Purchasers.
However, the Condominium Act provides purchasers with a right to rescind such
agreements of purchase and sale for a period of 10 days during which time a purchaser is
permitted to seek and obtain legal advice, further consider the purchase, and if they so
desire, on notice to the vendor, rescind such purchase agreements and seek a return of
their deposit.

Given the uncertainty afforded to the Hotel and the Units as a result of the receivership,
the forecast high costs of ownership, and the fact that, at that time, the Receiver had not
yet completed its negotiations with Marriott Hotels with respect to the New HMA (albeit
the successful completion of this latter point was a condition precedent to the closing of

any transaction with any New Unit Purchaser), all but 18 agreements of purchase and sale
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4.9

4.10

411

executed in connection with the One Day Sale, were rescinded within the applicable 10
day rescission period.

As a result, in late January and early February, the Receiver closed fifteen unit sale
transactions resulting in gross proceeds of $4.3 million. One additional sale was closed
by the Receiver in March 2010. Subsequent to the closing of all of these transactions, of
the 221 Units in the Hotel, 89 (40%) were owned by individual! Unit Owners and 132
remained in the possession of RRDI (60%).

Subsequent to the expiry of the 10-day rescission period in which purchasers were
entitled to a return of their deposit, three purchasers advised the Receiver that they'were
not prepared to close on the Units for which they had entered into agreements during the
One Day Sale. The Receiver’s legal counsel communicated with these purchasers and
advised them that failure to close would result in forfeiture of those deposits which were
provided at the time of entering into their respective transactions (the “Forfeited
Deposits”). Copies of correspondence from the Receiver’s legal counsel with respect to
the Forfeited Deposits are attached as Appendix “B”.

The Forfeited Deposits, amounting to $37,000, continue to be held by the Receiver’s
legal counsel, Blakes, in its trust account. The Receiver is hereby requesting the Court’s
authorization to permit Blakes to transfer the Forfeited Deposits to the Receiver and

declare that the Forfeited Deposits have been forfeited.

The Institutional Sales Process

4.12

On December 14, 2009, the Receiver filed its Eighth Report to the Court seeking the
Court’s approval of the Institutional Sales Process Protocol. The Institutional Sales

Process Protocol set out the steps and timeline in connection with the Institutional Sales
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4.13

4.14

4.15

Process. The Receiver also sought the Court’s approval of the various forms of
marketing materjals, including investment overview, information memorandum, data
room protocol and form of confidentiality agreement, to be used in connection with the
Institutional Sales Process. On December 21, 2009, the Court issued an order granting
the Receiver the relief it sought and authorizing it to proceed with the Institutional Sales
Process.

With the assistance of Coiliers, the Assets of RRDI were initially marketed to 875
companies and 1,350 individuals (all potential purchasers). This resulted in the execution
of 23 confidentiality agreements and receipt of non-binding Expressions of Interest (with
no indication of purchase price) demonstrating the bidder’s financial wherewithal or
ability to obtain financing,

All of the parties that executed confidentiality agreements received copies of the
confidential information Iﬁemorandum. The Receiver and Colliers held numerous
meetings with prospective purchasers, including conducting numerous tours of the
property. Approximately 16 purchasers actively engaged in due diligence by reviewing
information made available in the electronic data room.

By March 31, 2010, the Receiver and Colliers were of the view that there were four
parties that remained seriously interested in considering a transaction in respect of the
Assets, and the Receiver and Colliers were working with those parties in the hopes of
receiving firm offers. However, in late March and April 2010, the Receiver received 64

Notices of Dispute from individual Unit Owners who objected to the calculation of
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4.16

distributions payable pursuant to the New RPMA that had been negotiated and entered
into with the Receiver and each respective Unit Owner (except two).?

As a result of the RPMA Dispute, which brought into question the ultimate cash flow
distributions that would be available to a purchaser upon completion of a transaction to
acquire the Assets, the Receiver was faced with a significant impediment in continuing
with the Institutional Sales Process. The Unit Owner Proposal was subsequently
proposed by the Unit Owners as a means to settle this dispute. As described in the
Receiver’s Twelfth Report to the Court, the Receiver sought and obtained authority from
the Court to suspend the Institutional Sales Process and attempt to negotiate the terms of
the Unit Owner Proposal with the Independent Directors of the Condominium
Corporation and members of the Ad Hoc Committee, and to come back with

recommendations to the Court as to how it should proceed.

Recent Developments

4.17

4.18

As described in the Receiver’s Twelfth Report, the completion of the Unit Owner
Proposal would simplify the Rental Pool structure of the Hotel, and potentially create a
scenario whereby the value of the Units could be maximized/realized on at a greater price
than otherwise would have been the case. The Receiver and ifs legal counsel spent
significant time discussing with and providing analysis of the proposed Unit Owner
Proposal to WestLB which, from June to November, 2010, supported such a strategy,
subject to internal and Syndicate approvals,

Notwithstanding the Receiver’s efforts to pursue the Unit Owner Proposal on an

expeditious and timely manner, its completion was ultimately not supported by WestLB.

? In total the Receiver has received 65 Notices of Dispute, as one additional notice was received in J uly, 2010.
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4.19

The Receiver has been advised by WestLB that it wishes to pursue the alternative
scenario of the Potential Transaction which in WestLB’s view could offer the most
comprehensive and cost-effective exit strategy for WestLB, the conclusion of the
receivership and attendant costs.

The Receiver was advised by WestLB in late December 2010, that it had been
approached by the Potential Purchaser in respect of the Potential Transaction. The
Receiver was subsequently advised that WestLB did not want the Receiver to undertake a
further sales process, as WestLB favoured pursuit of the Potential Transaction, which
would include a global resolution of issues and costly litigation with the guarantors of
RRDI’s indebtedness to WestLB. Since WestLB had acquired the Construction Lien
Claims, it was of the view that it had the only economic interest at play, and no other

stakeholders would benefit from sale proceeds.
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5.0

Economic Interest of WestLB, the Receiver’s Current Cash Position, and Urgency to
Complete a Transaction

5.1

5.2

5.3

The Receiver recognizes that, based on the reasonable expectations of realization values
under any realistic scenario, WestLB is the only party with any significant economic
interest in the Assets of RRDL. As previously discussed, WestLB has entered into
settlement agreements with all but two of the Lien Claimants whereby such claims have
been assigned to WestLB in exchange for releases from the applicable Lien Claimants.
Of the remaining two Lien Claimants, the Receiver has a significant litigation claim
against one and the other is secured by funds paid into Court, prior to the Receivership.
The only other parties with a remaining economic interest, which could benefit from
proceeds of sale in any transaction, are the Unit Owners and Marriott Hotels, in the event
Marriott Hotels is terminated as Hotel operator. The Potential Purchaser, as part of the
Potential Transaction, has indicated that it would assume any such claims of Unit Owners
secured by the Unit Owners Charges and of Marriott Hotels secured by the Marriott
Charges in the event the New HMA and other Marriott Agreements are terminated, The
Potential Transaction, if concluded, would see approximately $950,000 of payments on
closing to Unit Owners with Sale Leasebacks for accrued rental obligations under the
Sale Leasebacks secured by the Unit Owners Charges.

Currently, the total amount of outstanding indebtedness arising from the three tranches of
Receiver’s Borrowings is approximately $30 million. The total value of the Determined
Lien Claims, which have been assigned to WestLB, is approximately $2.8 million. The
Syndicate, of which WestLB is the Agent, is also owed approximately $68 million as at
May 19, 2009, not including interest accrued since then and substantial costs related to

the original construction mortgage. The Receiver has received an opinion from its
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5.4

5.5

5.6

independent legal counsel, FMC, that the Syndicate’s security 1s valid and enforceable,
subject to customary assumptions and qualifications.

Accordingly, other than the Unit Owners and Marriott Hotels, as mentioned above, unless
more than $100 million of proceeds are achieved, there would be no funds available to
anyone other than WestLB, the Syndicate, the Unit Owners and Marriott Hotels. The
Receiver considers it remote that a sales process for the Assets, if conducted, would
conceivably yield proceeds anywhere approaching this amount. In fact, based on input
from bidders last year in the Institutional Sales Process, CBRE today, and the Receiver’s
own analysis of the estimated value, the Receiver believes that, in any sale process, the
Syndicate would suffer a significaﬁt loss on the construction mortgage.

The Receiver has been advised by WestLB that WestLB will not support or fund any
further borrowings by the Receiver. As at February 28, 2011, the balance of funds held
by the Receiver is approximately $7.4 million, and is comprised of the remaining Third
Tranche Receiver Borrowings, certain funds remitted to the Receiver from McCarthys as
a result of the completion of the Commission Claims Process, and a GST refund.
Attached as Appendix “C” is the Receiver’s statement of Receipts and Disbursements for
the period from May 22, 2009 to February 28, 2011 (the “R&D”).  Attached as
Appendix “D” is a copy of the Receiver’s monthly cash flow forecast for the period
ending April 30, 2011 (the “2011 Budget™). This cash flow forecast indicates that, on a
status quo basis (without any sale transaction occurring), approximately $6.6 million of
the $8.7 million of proceeds from the Third Tranche Receiver’s Borrowings would be

utilized by April 30, 2011, with the balance of $2.1 million available to fund costs
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incurred thereafter.* This analysis suggests that the Receiver could possibly utilize all of
its remaining funding at some time between June and July 2011. Accordingly, time is of
the essence to complete a sale transaction. The Receiver recognizes the need for these
proceedings to be brought to conclusion in an expeditious manner in light of the limited
amount of remaining available funding and considering the interests of WestLB, as the

only apparent remaining stakeholder with a significant economic interest in the Assets.

* Refer to Note 8 of Appendix *D”
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6.0

The Receiver’s Concerns and the Potential Transaction

6.1

6.2

6.3

As mentioned above, the Institutional Sales Process was suspended in May 2010 due to
issues and uncertainty arising primarily as a result of the RPMA Dispute. Prospective
purchasers were also concerned with the Outstanding Neighbouring Property Issues,
including matters concerning water and sewage infrastructure and entitlements thereto as
between RRDI and the neighbouring properties which were complicated and had not
been resolved.

The Receiver discussed with WestLB’s legal counsel the Receiver’s concerns over
proceeding with the Potential Transaction without completing a Court-approved sales
process. Although the Receiver’s view is that the unresolved issues referenced in
Paragraph 6.1 could potentially be resolved in the context of a formal sales process, those
issues remain outstanding and could negatively impact realizable value. The Potential
Transaction eliminates the Ouistanding Neighbouring Property Issues, thereby
eliminating risk in that regard.

Since the Receiver has not completed a formal sales process (as the Institutional Sales
Process was suspended), it has not fully tested the market, and therefore, cannot advise
the Court with certainty whether or not the Potential Transaction represents the best offer.
Based on recent discussions the Receiver has had with industry experts, the Receiver
understands that market conditions for resort properties such as the Hotel have improved
significantly over the past year since the time of the active phase of the Institutional Sales
Process. Transaction activity has increased sharply, with numerous U.S. investors
returning to the market, players who were not interested in pursuing acquisition

opportunities in early 2010.
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6.4

6.5

6.6

Accordingly, valuation metrics have increased over the past year, such that the Hotel’s
potential value could exceed the purchase price contemplated by the Potential
Transaction. The Receiver discussed with WesiLB a condensed sales process which
could be implemented concurrently while negotiating the Potential Transaction in order
to quickly determine whether an offer in excess of the proposed purchase price in the
Potential Transaction could be achieved. WestLB did not support such a
recommendation.  The Potential Transaction, if concluded, would resolve disputes
between WestLB and guarantors of the RRDI indebtedness as well as bring certainty and
resolution to the receivership proceedings. However, an alternative sales process is still a
possibility if the Potential Transaction is not concluded, which sales process would
benefit from the resolution of the Outstanding Neighbouring Property Issues
contemplated by the Potential Transaction.

The Receiver, in weighing its concerns with the prospect of not undertaking a sales
process, also balanced those concerns against the benefits of the Potential Transaction, as
presented to the Receiver by WestLB. WestLB anticipated additional benefits including:
(1) a quick sale of the Assets which would decrease operating costs and continuing
expenses, maximizing a return of Tranche Three Receiver’s Borrowings; (ii) a resolution
of the Outstanding Neighbouring Property Issues which would be available to the
Receiver if the Potential Transaction did not close for any reason; and (1ii) additional
consideration to WestLB as between WestLB and its guarantors, the details of which are
confidential and privileged and have not been made available to the Receiver.

In the circumstances, given the strong preference of WestLB to pursue the Potential

Transaction as part of a broader settlement of certain receivership issues as well as
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6.7

6.8

guarantor obligations to WestLB, and recognizing the paramountcy of WestLB’s
economic interest, the Receiver is supportive of the continued negotiation of the Potential
Transaction.

The Receiver and its independent legal counsel have been provided with drafts of the
agreements connected with the Potential Transaction, and have provided their input
accordingly. Certain terms of the agreements are still the subject of negotiation, and
WestLB and Syndicate approvals.

A summary of the key terms of the Potential Transaction, are attached as Confidential
Appendix “1”. As the Potential Transaction has not yet been finalized and remains
subject to negotiation, and approval by this Honourable Court, the Receiver requests that

Confidential Appendix “1” be sealed until further order of the Court.
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7.0  Conclusions and Recommendations ] o .
7.1  For the reasons outlined herein, the Receiver respectfully recommends that fhmis

Honourable Court grant an Order for the relief set out in section 1.9 hereof.

* ok %

All of which is respectfully submitted, this 3™ day of March, 2011.

ALVAREZ & MARSAL CANADA ULC &

ALVAREZ & MARSAL CANADA INC. IN THEIR CAPACITIES AS
CONSTRUCTION LIEN ACT TRUSTEE AND RECEIVER AND MANAGER,
AND INTERIM RECEIVER, RESPECTIVELY, OF THE ASSETS OF

THE ROSSEAU RESORT DEVELOPMENTS INC.

Richard A. Morawetz
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Glossary of Defined Terms for Receiver’s Reports

Term Definition

2010 Budget A budget prepared by the Receiver for the six-month period
ending May 31, 2010 being the period during which the
Institutional Sales Process is contemplated to be conducted

2011 Budget The budget prepared by the Receiver and approved by WestLB
for the period to April 30, 2011, at which time the Receiver
expects to have concluded a transaction which will exit the
Hotel from receivership

A&M Alvarez & Marsal Canada ULC

Act Red Leaves Resort Association Act, 2006

Ad Hoc Committee The Ad Hoc Committee of Unit Owners, consisting of certain
Unit Owners and Existing Unit Purchasers

Altus Tax Group Altus Group Tax Consulting Paralegal Professional
Corporation

Amended August 18 Order The Order of Madam Justice Pepall dated August 18, 2009, as
amended August 20, 2009

Appointment Order Amended and Restated Appointment Order issued June 2,
2009, as amended by Orders dated December 21, 2009 and
April 15, 2010

APS Agreement(s) of purchase and sale

Assets All the property, assets and undertakings of The Rosseau
Resort Developments Inc.

Baker Real Estate Baker Real Estate Inc.

Balcony Handrails

The Hotel’s balcony handrails that required substantial
remediation work, as described in the Twelfth Report

BIA Bankruptcy and Insolvency Act (Canada)

Blakes Blake, Cassels & Graydon LLP

Board Board of Directors of the Red Leaves Resort Association
Building Consultants Designers, building architects, mechanical, structural, and

electrical engineers

Builetin 19 Reporting

Certain reporting requirements pursuant to the Tarion New

Requirements Home Warranty Program

By-laws The Red Leaves Resort Association By-laws dated April 2008
CJA Courts of Justice Act (Ontario)

CLA

Construction Lien Act (Ontario)
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Term

Definition

Closing Costs Holdback

Certain funds held in the trust account of McCarthys relating to
certain closing costs retained from proceeds of sales of Units
closed prior to the Receivership

COA The sewage treatment plant operates pursuant to Certificate of
Approval No. 2176-74DPM9, issued by the Ministry of the
Environment on July 20, 2007

Colliers Colliers Macaulay Nicolls (Ontario) Inc.

Commission Claim Materials

The Commission Claims Process Order, Notice and Instruction
Letter to Commission Creditors and a Proof of Commission
Claim Form

Commission Claims

As defined in the Commission Claims Process Order

Commission Claims Bar Date

Creditors were required to submit their Proof of Commission
Claim Form to the Receiver on or before March 1, 2010

Commission Claims Process

A claims process for the determination of entitlements of real
estate agents and brokers to amounts set aside by McCarthys
and held in trust for real estate commissions

Commission Claims Process
Order

Order dated December 21, 2009, authorizing the Receiver to
conduct a commission claims process

Commission Funds

The funds available to pay real estate commissions owed to
them, which were set aside on closing of Unit sale transactions
by McCarthy Tetrault LLP

Committee

Same as the Ad Hoc Committee

Company

The Rosseau Resort Developments Inc.

Condominium Corporation

The Muskoka Standard Condominium Corporation No. 62

Confirmation

Written confirmation by WestLB and the applicable Lien
Claimant of the completion of the assignment of the relevant
Determined Lien Claim to WestLB

Construction Lien Claims

Lien claims registered on title to the real property owned by
RRDI pursuant to the CLA

Construction Lien Claims
Process

The construction lien claims process set out in the Claims
Process Order

Construction Lien Claims
Process Order

Order of the Court dated July 24, 2009

Construction Lien Trustee

Alvarez & Marsal Canada ULC

Court

Ontario Superior Court of Justice

CRA

Conestoga-Rovers & Associates

CT

Commercial tax class
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Term Definition

Current HMA Amended and Restated Hotel Management Agreement among
RRDI, RRMSI, and Marriott Hotels dated October 6, 2006

Current RPMAC(s) The form of rental pool management agreement Unit Owners
entered into with RRMSI, as Rental Pool Manager

December 7 Order The Order issued by the Court on December 7, 2010

December 16 Order The Order issued by the Court in December 16, 2010

December 21 Order The Order issued by the Court on December 21, 2009

Declaration The Rosseau Resort Condominium Declaration, made pursuant

to the Condominium Act, 1998

Determined Lien Claim

Construction Lien Claims determined pursuant to the Notices
of Determination and approved by the Court

Development Lands

The undeveloped lands located adjacent to the Hotel on
RRDTI’s property, principally along the waterfront and
neighbouring The Rock Golf Course

Disputing Unit Owners

63 Unit Owners who delivered notices of dispute to the
Receiver in respect of the RPMA Dispute

District or District of
Muskoka

The District Municipality of Muskoka Corporate and
Emergency Services Department

Eighth Report

The Receiver’s Eighth Report dated December 14, 2009

Eleventh Report

The Receiver’s Eleventh Report dated May 12, 2010

Existing Unit Purchasers

Existing purchasers who have not yet closed outstanding APSs
with RRDI

Faskens

Fasken Martinean DuMoulin LLP

Fifteenth Report

The Receiver’s Fifteenth Report dated March 3, 2011

First Tranche Receiver’s
Borrowings

The monies borrowed by the Receiver from the Syndicate, on a
priority basis, to fund the costs and expenses of the
receivership in the principal amount of $15,000,000

FMC Fraser Milner Casgrain LLP

Forfeited Deposits Funds held by Blakes in respect of deposits provided by three
unit purchasers at the time of signing agreements of purchase
and sale to purchase a Hotel Unit during the One Day Sale

Fortress Fortress Credit Corp.

Fourteenth Report The Receiver’s Fourteenth Report dated December 13, 2010

Hotel 221 unit condominium hotel complex located on the property

owned by RRDI situated along the north-west end of Lake
Rosseau in Muskoka, Ontario
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Term

Definition

Hotel Management Unit

The condominium unit designated for the operations of the
Hotel

Independent Directors

The independent directors of the Muskoka Standard
Condominium Corporation No. 62

Independent Engineers

Collectively, Morrison Hershfield and Trow

Initial Water Taking Permit

The water taking permit issued on September 21, 2001

Institutional Sales Process

The sales and marketing process for all of the Assets of RRDI
on an en bloc basis, as conducted by Colliers

Interim Receiver

Alvarez & Marsal Canada Inc. (formerly McIntosh &
Morawetz Inc.)

July 8 Order The Order dated July 8, 2009

KFE Ken Fowler Enterprises Limited

Known Commission As defined in the Commissions Claims Process Order
Creditors

Lender Syndicate WestLB AG, New York Branch and CIT Financial Ltd.

Lien Claimants

Those parties which filed Construction Lien Claims under the
Construction Lien Claims Process Order dated Fuly 24, 2009

Marriott Hotels Marriott Hotels of Canada, Ltd.

May 19 Order The Order of Madam Justice Pepall dated May 19, 2010
McCarthys McCarthy Tetrault LLP

Miller Thomson Miller Thomson LLP

MOE Ministry of the Environment

MPAC Municipal Property Assessment Corporation

New HMA A New Hotel Management Agreement that is based on the

template of the Current HMA and modified by the Side Letter
the financial terms and conditions of which are set out in the
Summary of Terms approved by the Court

2

New Marriott Agreements

Other New Marriott Agreements together with the New HMA

New RPMA

New forms of Rental Pool Management Agreements agreed
upon by the Committee and RRDI, and approved by the Court

New Unit Purchasers

New purchasers of unsold Units

Ninth Report

The Receiver’s Ninth Report dated April 9, 2010

Notices of Determination

Notices issued by the Construction Lien Trustee determining
the amounts under the CLA for certain Construction Lien
Claims filed by construction lien claimants under the
Construction Lien Claims Process Order
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Term Definition
Notices of Dispute The notices delivered to the Receiver by the Disputing Unit
Owners in connection with the RPMA Dispute
November 12 Order The Order issued by the Court on November 12, 2009 granting

the relief sought by the Receiver in the Twelfth Report

OBC

Ontario Building Code

Outstanding Neighbouring
Property Issues

The interaction and interconnectedness between RRDI and its
neighbouring properties including matters concerning disputes
over water and sewage infrastructure, certain development
rights, and the Resort Association

Other Current Marriott Royalty and Licensing Agreement between RRDI, RRMSI and

Agreements IHLC dated October 6, 2006, and any other current agreements
between RRDI, RRMSI, and Marriott Hotels or its affiliates

Performance Audit A common element performance audit undertaken by Trow

Associates Inc. on behalf of the Board

Potential Purchaser

A third party purchaser related to Maureen Fowler, the spouse
of Ken Fowler

Potential Transaction

A proposed potential sale transaction of the Assets of RRDI to
the Potential Purchaser

Priority Lien Claims

The portion of construction lien claims which are determined
to have priority over all mortgages registered on title to the real
property of RRDI

Project The development and construction of the Hotel and
surrounding property, all of which is on the property owned by
RRDI

Protocol The Institutional Sales Process Protocol prepared by the

Receiver, in conjunction with its legal counsel and Colliers

Provincial Officer’s Order

Consensual Order issued by the MOE on September 29, 2010
requiring RRDI to complete the Remediation Plan by
January 31, 2011

R&D The Receiver’s statement of receipts and disbursements
RCPC Resort condominium property tax class
Receiver Collectively, the Interim Receiver and the Receiver and

Manager

Receiver and Manager

Alvarez & Marsal Canada ULC in its capacity as receiver and
manager
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Term

Definition

Receiver’s Borrowings

Collectively, those receiver’s borrowings authorized by the
Appointment Order, including the First Tranche Receiver’s
Borrowings, Second Tranche Receiver’s Borrowings and Third
Tranche Receiver’s Borrowings

Remediation Plan

Plan developed by the Receiver, with the assistance of CRA
and the Receiver’s legal counsel, and the MOE to remediate
the STP

Rental Pool The rental pool in which all Unit Owners are required to
participate

Rental Pool Manager Rental pool manager

Resort Red Leaves Resort complex

Resort Association The Red Leaves Resort Association

Retail Sales Program

Proposed retail sales and marketing program of the Company’s
unsold condominium units, as well as potentially the
development lands surrounding the Hotel, on an individual or
lot basis

Ross Windows

Parry Sound Glass Limited o/a Ross Windows

RPMA Dispute A dispute commenced by the Disputing Unit Owners regarding
the Receiver’s interpretation of the New RPMA

RPMAC(s) Rental Pool Management Agreement(s)

RRCI Rock Ridge Contractors Inc.

RRCI/RRDI Reference The reference to a Master of the Ontario Superior Court to
determine the preliminary issue of whether RRCI is a general
contractor or a construction manager for RRDI, and whether
certain certificates of substantial performance are valid

RRDI The Rosseau Resort Developments Inc.

RRDI Infrastructure The water treatment plant and certain water taking
infrastructure, including pumps, pumping equipment and
piping

RRDI/RRCI Contract The contract between RRDI and RRCI

RRMSI The Rosseau Resort Management Services Inc.

RRMSI Receiver A&M as receiver over certain assets of RRMSI, namely

RRMSD’s rights in any contracts with Marriott Hotels and/or
affiliates which relate to the Hotel (including the Current
HMA) and in any Current RPMAs

Sales and Marketing Order

The Order issued by the Court on July 8, 2009
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Term

Definition

Sales and Marketing Process

Generally, the process the Receiver intends to run in respect of
selling the Assets of the Company approved by the Sales and
Marketing Order

Second Tranche Receiver’s
Borrowings

A second tranche of Receiver’s Borrowings in the principal
amount of $7.5 million to be provided by WestLB

Service List

List of all interested parties who are entitled to receive copies
of all documents filed with the Court and have either served a
Notice of Appearance or requested to be added to the Service
List

Standstill Agreements

Those agreements pursuant to which prior to the Receivership
two additional Existing Unit Purchasers had each
independently agreed to enter into agreements whereby RRDI
agreed to attempt to sell each of the respective Units at
minimum prices agreed upon between RRDI and the Existing
Unit Purchaser

STP

Sewage treatment plant

STP Lease

A lease agreement dated February 13, 2009, between RRDI, as
tenant and Wallace Marine, as landlord, for a term of 21 years
less a day in respect of the lands on which the sewage
treatment plant is situated

Syndicate

The lender syndicate being WestLB AG, New York Branch
and CIT Financial Ltd.

Tarion

Tarion Warranty Corporation

Tenth Report

The Receiver’s Tenth Report dated April 19, 2010

The Rock

1515511 Ontario Inc. o/a The Rock Golf Club

Third Tranche Receiver’s
Borrowings

A third tranche of Receiver’s Borrowings in the principal
amount of $8.7 million to be provided by WestLB

Third Tranche Term Sheet

The term sheet negotiated by the Receiver with WestLB for the
Third Tranche Receiver’s Borrowings, consistent with the
form of term sheets executed in respect of prior Receiver’s
Borrowings

Thirteenth Report The Receiver’s Thirteenth Report dated December 1, 2010
Township The Township of Muskoka Lakes

TPL Total phosphorus level(s)

Travelers Travelers Guarantee Company of Canada

Trow Trow Associates Inc.

Twelfth Report The Receiver’s Twelfth Report dated November 5, 2010
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Term

Definition

Unit Owner Proposal

The proposal of the Independent Directors and the Ad Hoc
Committee to acquire certain assets of RRDI, specifically the
commercial property and operations of the Hotel and RRDI’s
interest in the Marriott Hotel Agreements and New RPMAs,
and simplify the rental pool structure.

Unit Owners Current owners of Units at the Hotel
Units The 221 condominium units of the Hotel
Unsold Units 132 unsold condominium units of the Hotel (note that in prior

reports, “Unsold Units” was defined as 84 unsold
condominium units of the Hotel, this past definition excluded
those units that were subject to an APS but not sold)

Wallace Marine

Wallace Marine Limited

Water and Sewage
Infrastructure

Water and sewage infrastructure on or adjacent to RRDI’s
property including the sewage treatment plant and the water
treatment plant

Water Supply Agreement

A proposed, mutually acceptable water supply agreement,
whereby RRDI would continue to supply The Rock with water
for irrigation purposes

Water Taking Permit

Permit No. 0465-5ZTLAC, which provides RRDI with the
auathority to take water primarily from Lake Rosseau, governed
by the Ontario Water Resources Act

WestLLB

WestLB AG, Toronto Branch or WestLB AG, New York
Branch

Window and Door Systems

The windows and exterior balcony doors of the Units

WTP

Water treatment plant that is situated on RRDI’s property
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ramed above and any other use-or disclosure is siricily forbidders. Ifthis message is recéived by anyane slse; please nofify us at-once by
telephone and retytn the ongmat by:mail o the-sbéva-address. Thank You
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Blake, Cassels & Graydon LLFP
Barfisters & Salicitors

Paterit & Trade-mark-Agents.

o 199 Bay Strget

Suite 2800, Commerce Court West
Toronto ON M5L 1AS Canada

Tet: 416-863-2400 Fax;416-863-2653

Suzanne M. Séguin
N o s o
August 26,2010 s
‘VIA FACSIMILE AND OVERNIGHT COURIER suzene.seguin@blakes.com
‘Reference: 75334/9
‘Mr. Robert J. Basserman o i
Barrister and Solicitor
'214-120:Carlton Street
Toronta, ON MSA4K2.

RE:  The Rosseau Resort Developments Inc: ("RRDI? by Alvarez.& Marsal Canada ULC, in its capacity
as receiver and manager arid trustee and niotin its personal capacity, and by Alvarez & Marsal
Canada Inc. (formerly Mcintosh & Morawetz Inc.), in its capacity as interim receiverand not.in its
personal capacity (collestively, the *Receiver”) (RRDI, by its Receiver, hereinafter the "Vendor”)

RE:  Saleto Robsom, Farruk D. {the “Purchaser”)
RE:  Suite 2114, Unit 36, Level 1, Muskaka Standard Cendominium Plan No. 62

RE: Closing Date: Fébruary 5, 2010 (the “Closing Date")

Dear Mr, Basserman:

We write further to ol letter to you of February 5, 2010.. We rgiterate that the: Purchaser is'in breach of the
agreement of purchase and sale dated August 23, 2009 (the “Agreement”).as a result of wrongfully refusing
to commplete the Agreementoi the Closing Daté or thereafter despite the Veridor being ready, willing ‘and
able to comiplete the Agreement as statéd in our letter to you of February’5, 2010..

In the:circumstances, our client, the Vendaor, treats the Agreement as terminated by reason of the
Purchaser's:default and treats the deposit as being forfeited to the. Vendor as liquidated damages pursuant
to section:20-of the Agreement.. The Viendor reserves.its.rights to damages-and costs against the:
Purchaser, '

Yours truly,

Suzanne M..Séguin

SMShfal:

220172544

MONTREAL GTrAWA TORONTG. CALGARY VANGOUVER.

NEWYORK — CHICAGD  LONDON  BAHRAIN  ALKHOBAR®  BEUING  SHANGHA®  blakes.com
*+ Aszdsolad Offico
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Blake, Cassels & Graydon LLP
Barristers-& Solicitors

Patent & Trade-mark Agents

199 Bay Strest

‘Buite 2800, Comimerce Court Wast
Toronto ON MSL 1A9 ‘Canada

Tel: 416-8630400 Fax: 4168632653

Suzanne M. Séguin

FACS!MILE Lawyer

Dir; 416:863-5843
Assistarit; 416:863-2020

‘August 26, 2010 N

Number of Pages Including Cover Page: 2

To: Michael S, Slan

Fogler, Rubinoff LLP Toronto, ON. )
Fax: 416-041-8862  Dir: 416-041-8857

MESSAGE:

RE: TheRgsseau Resort Developriients. Inc. '(“'RRDF‘)“hy Alvarez & Marsal Canada LULC, in its capacity
as receiver and manager and trustee and not invits personal capacity, and by Alvarez. & Marsal
Canada Inc. (formerfy Mclntosh& Morawetz Inc.), in its ¢apacity as interim:receiver and not in ifs
personai capacity (coiiectweiy, the "Receiver) {RRDI, by its Recejver, hereinafter the “Vendor’)
Sale to.Wayne Cipollone:and Mary Cipolione (the “Purchaser”)

RE:  Suite 1439, Unit 19, Level 4, Muskoka Standard Gondeminium Plan No. 62
RE:  Closing Date: Janyary 28, 2010 (the “Closing Date")

220258551

ORIGINALS SENT BY: (checkone) [ MAIL LICOURIER O NOTSENT 1 (PLEASE SPEGIFY)

ANY PROBLEMS? PLEASE CONTACT THE BLAKES FAX OPERATOR AT 416-863-3192

CONFIDENTIALITY NOTE: Thismessage: i CONFIDENTIAL and is tegally-privilegad. itis intended only'for the person{s).or organization(s).

named above ald:any other use'or disclosuréTs strictly farbidden. IFthis messageis received by anyone 8)se, please notify us 3t onegiby-
telephorie and feturn the Grigiial by mail o' the. ahove atdress; Thank Yeu

FILE REFERENCE; 75334/13 SENDER:  SM$ RETURN TO:

TIRAE IN: - mmeseNt: [/ 45 e OPERATOR: J/Q’“{'M 7”""2}

MONTREAL,  OTTAWA.  TORONTO  CAIGARY  VANCOUVER

MEWYORK  CHIGAGD  LONDON  BAWRAIN  ALKHOBAR®  BEMING  SHANGHA"  blakes.com
s




TS . ’

e R
Jund n wa
g
B
Exe i -
i
g -
E
H
¥
¢ =
+ o
i 2
¥ (ot “ Fad e
=3
mn 1 HMD.
o =L 3Ly
£— " A
O e o
W.u.”.u. “ [EMLS
e
L=
o |
= H
£ i
Lk f
. I
et [C
—y ﬂhl“vw. “ ~,
ey L.
m Ly, “ &
Py ey i3
a.n.w Mw “
o “
a M.M b
o t
o i M f s ST
e £ " :
e N, S
- = m ”H, e MR AL ‘,,,nﬁmm‘muu“;hu;.ru.
[Cand e '
£ { «
£ ! I
i} N A, 4 .
,mwsm “ . - T e TR e A Rt
v T v S
M.. m 2 R
—t o
- § o -
=4 =S
L oo oM
(<o) o 5
== i
; il
= 1
Lo k]
By H
Yy ¥
€ 1
o !
£ ¢
] i
ey k
Xy ]
2] ]
i
S £
§
st
z* et
txy ,_,d,,.
o 1
3 e
[
L]
[
GeEfLE 4
. Mﬁ z
/ g
£ "
o
* 23 m -0 Y
w. b b



Biake, Cassels & Graydon LLP
‘Barristers & Soliciters

Patent & Tradeé-misrk Ageénts

, _ 199 Bay. Street
Suite 2800; Commierce Court Wes?
Torento ON MBL 1A9 Canada

Tel: 416-863:2400 Fax: 416-863-2653

Suzanne M. Séguin
. an Ak ALagwyer
August 26, 2010  Desesn
VIA FACSIMILE AND MESSENGER suzanne.seguin@blakes.com
Reference; 75334/13
Fagler, Rubinoff LLP
Barristers:and Sdlicitors
1200-95- Wellington St W.
Toronto, N
M5J 278

Atterdioh: Mr. Michae! Slan

RE:  The Rossealr Resort Developments Inc. (‘RRDI”) by Alvarez & Marsal Canada ULC, in its ¢apacity
as receiver and manager and tiiistes and riot in its persohal capacity, and by Alvarez:& Marsal
Canada Inc. (formerly Mcintosh & Morawetz Inc.),.in its capacity as interim receiver and not in its
personal capacity (collectively, the “Receiver”’) (RRDI, by its Receiver, hereinafter the “Vendor’).
Sale to Wayne Cipollone and Mary Cipollone (the “Purchaser”)

RE: Suite 1439, Unit 19, Level 4, Muskoka Standard Coridominiur Plari No. 82

RE:  Closing Date: January 28, 2010 (the “Closing Date")

Dear-Sir:

We write further to our letter to Messrs Lee, Roche & Kelly, the Purchaser’s former solicitors, of January 28,
2010. We reiterate that the Purchaser ig'in'Breach of the agreement of purchase and sale dated Augtist 22,
2009 (the "Agreement”) as a result of wrongfully fefusing to-complete the Agreement on'the Closing Date or

thereafter despite the Vendor being ready, willing and able to complete the Agreement as stated in our letter
1o Lee, Roche & Kelly of Japuary 28, 2010,

In the citcumstances, qur‘gilient;’ihe:\[endgr.jreais the Agre:em&nt.-as..terminatgd by reason of the
Purchaser's.default and treats:the deposit as being forfeited to the Vendor as fiquidated. damages pursuant
to section 20 of the Agreement. The Vendor reserves its rights to damages and costs againstthe

Purchaser.

Yours fruly,

Suzanne M. Séguin

SMSTmalp

230147664

MONTEEAL.  DYTAWA  TORDNTO CALGARY YANGOUVER

NEWYCRX  CHIGAGD  LONDON.  BAHRAIN  AL-KHOBAR® BEMING SHANGHAI*.  blakes.com
* Ansoclatod Offite:
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Biake, Cassels & Graydon LLP

Barri sters & Soilc:tors

Patent & Trad&mark Agents

199 Bay Street

Suite 2800, Cemmerce Court West
Taororito ON MSL1AS Canada

Tel: 416:863-2400 Fax: 416-863.2653

Suzanne M. Séguin
January: 26,2010 Dir: 416-863-5843
suzanne.seguin@blakes.com

VIA EMAIL, OVERNIGHT ‘COURIER AND REGULAR MAIL

Reference; 7533427

Ms. Michelle Simmonds
29 Vista Green Crescent
Brarpton, ON.

L7A 284

Desr Madam:;

RE:  TheRosseau Resort Developments Inc. (‘RRDI").by Alvarez &. Marsal Canada ULC, in its capacity
as receiver and manager and trustee and not in its personal capacﬁy and by Alvarez & Marsal
-Canadaing. (formar[y Meintosh: & Morawetz Inc. ) in its capacity as interim feceiver and rot in its
personal capacity. (collectively; the “Receiver”) (RRDI, by its Receiver, hereinafter the “Vendor”)
‘Sale to SIMMONDS, Michelle (the “Purchaser”) pursuant to Agreement of Purchase and Sale dated
: August 22,2009 {the “Purchase Agreement”).

Suite 1110, Unit 22, Level 1, Muskoka Standard Condominium Plan No. 62 {the "Resort Unit'}
RE:  Glosing Date; January 28, 2010

We 3re in recsipt of your email dated. January 25, 2010,

We:advise, on behalf of the Vendor, that since you have not delivered your second deposit as required
pursuant to the:terms of the Purchase. Agreement desplte our numerous requests, you are in breach of the
Purchase Agreement. Accordmg}y, the Vendor hereby gives you notice of termination of the Purchase.
Agreement pursuant to clause 20 thereof. In addition to any other remedies to which the Vendor may be
entitled, your depositis hereby forfeited tq the Vendor as liquidated damages.

The.Vendor reserves its right to claim ffom you:any and all damages arising out of your breach, as well as
its legal costsfor. pursting such claims,

Yours truly, #

SMS/mim

21960518.1
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The Rosseau Resort Developments Inc. ("RRDI")
by its Receiver and Manager and Trustee of its Assets,
Alvarez & Marsal Canada ULC
Receipts and Dishursements for the period - May 22, 2009 to February 28, 2011
Unaudited ($)

TOTAL
Receipts:
Receiver's Borrowings S 31,200,000
Condo Retail Sale Proceeds, Gross 4,523,129
Funds disributed from McCarthys - Commission Funds 869,347
Funds disributed from McCarthys - RRDI Trust Allocation 730,380
Interest 19,581
GST collected B86,617
PST coliected 92,806
Pre-Receivership bank account transfers 91,060
Miscellaneous 76,121
Marriott GST collected [1] 72,464
Total Receipts 38,561,505
Disbursements:
RRDI payroll costs incl. source deductions 858,186
Independent contractors 552,432
Construction costs 3,241,605
Ralling remediation 541,132
Furniture, fixtures & equipment 350,931
Red Leaves Resort Association 36,454
Construction consultants/contractors 618,872
Marriott working capital funding 4,175,000
Marriott Marketing & Licensing Agreement Fee 183,160
Marketing & advertising 747,840
Real estate commissions on retail sales 113,660
Commission claims payouts 303,432
Utilities, resort operating costs & realty taxes 303,514
GST paid 779,938
PST Paid 122,283
HST Paid 285,656
Marriott GST repayment [1] 72,464
Insurance 164,003
Office expenses 38,778
Loan paydown and fees on First Tranche Recelver's Borrowings 4,913,147
Interest and fees on Second and Third Tranche Recelver's Borrowings 1,121,147
Security 21,410
Professional fees and costs 11,603,179
Miscellaneous 13,395
Holdback trust account [2] 2,471
Total Disbursemants 31,164,089
Excess Receipts over Disbursements [3] $ 7,397,416

NOTES:

[1] GST related to Marriott's operation of the Hotel. GST is remitted by Marriott, however, the GST number is through RRDI{'s
corporate account. GST refunds are collected by RRDI and then flowed back to Marriott.

[2] The Receiver maintains a segregated trust account which holds funds related to construction holdback amounts for post-
recelvership contracts. These funds will be released to trade contractors pursuant to the provisions of the Construction Lien
Act {Ontario). Once released, the disbursement is recorded in "construction costs".

[3] As at February 28, 2011, the Recelver was holding cash of approximately $7.397 million comprised of approximately
$5.971 million representing the remaining funds on hand from Third Tranche Receiver Borrowings; $566,000 previously held
by McCarthys related to unpaid real estate commissions arising on pre-receivership unit sales, which are unclaimed
following a commission claims process; and $860,000 for a GST refund.
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