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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0. 1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH

Applicant

and

THE ROSSEAU RESORT DEVELOPMENTS INC.

Respondent

NOTICE OF MOTION
(Returnable December 7, 2010)

Alvarez & Marsal Canada ULC, in its capacity as Court-appointed receiver and manager
pursuant to section 101 of the Courts of Justice Act (Ontario) and trustee and receiver and
manager under the Construction Lien Act (Ontario), and Alvarez & Marsal Canada Inc.. in its
capacity as interim receiver pursuant to section 47(1) of the Bankruptcy and Insolvency Act
(jointly and collectively, the “Construction Lien Trustee™), of the undertaking, property and
assets of The Rosseau Resort Developments Inc. (“RRDI”), will make a motion to a Judge of the
Commercial List at 10:00 a.m. on Tuesday the 7th day of December, 2010, or as soon after that

time as the motion can be heard, at 330 University Avenue, Toronto., Ontario.

PROPOSED METHOD OF HEARING: The motion will be heard orally.

12431026.1



THE MOTION IS FOR AN ORDER:

(a)

(b)

(c)

(d)

12431026.1

abridging the time for service of this Notice of Motion and Motion Record, if
necessary. validating service of the Notice of Motion and Motion Record. and

dispensing with further service thereof;

declaring that all capitalized terms not otherwise defined in the Order shall have
the same meaning as in the Construction Lien Claims Process Order of the
Honourable Mr. Justice Campbell dated July 24, 2009 (the “Construction Lien

Claims Process Order™);

approving the amounts determined pursuant to Notices of Determination issued
by the Construction Lien Trustee for certain Claims filed by Lien Claimants under
the Construction Lien Claims Process Order as described in the Thirteenth Report
of the Receiver dated November 30, 2010 (the “Thirteenth Report™) and as set

out in Schedule “A” to the Order (the “Determined Lien Claims”);

confirming and declaring that the Determined Lien Claims have priority over,
inter alia, any and all judgments, executions, assignments, attachments.
garnishments receiving orders. conveyances, mortgages/charges or other
agreements affecting RRDI’s interest in its Premises (as defined in the CLA)
including those lands legally described in Schedule “B” to the Order, the
improvements thereto, and all material supplied to the improvements, other than
the Receiver’s Charge and the Receiver’s Borrowing Charge (as defined in the
Amended and Restated Appointment Order of the Honourable Madam Justice
Pepall dated June 2, 2009, as amended), and including, but not limited to, the
interests of WestLB AG ("WestLB”) in its capacity as agent for certain lenders
under charges/mortgages of land registered on title to the Premises of RRDI as
Instrument Numbers MT29969 and MT63504 (collectively, the “WestLB
Charges”). the interests of Fortress Credit Corp. and/or 2258454 Ontario Inc., if
any, under a charge/mortgage of land formerly registered on title to the Premises
of RRDI as Instrument Number MT33625 (the “Fortress Charge™), and the

interests of Travelers Guarantee Company of Canada under a charge/mortgage of



©

®

@

(h)

-3

land registered on title to the Premises of RRDI as Instrument Number MT29970
(the “Travelers Charge™);

pursuant to paragraph 18 of the Construction Lien Claims Process Order,
dispensing with the provisions of paragraphs 11 and 12 of the Construction Lien
Claims Process Order and declaring that notwithstanding any provision of the
Construction Lien Claims Process Order, the Notices of Determination issued by
the Construction Lien Trustee are final and binding for all purposes upon the
granting of the Order, subject to confirmation by WestLB and the relevant Lien
Claimant of completion of the terms of Minutes of Settlement between WestLB

and the relevant Lien Claimant;

setting trial dates for all Claims under the Construction Lien Claims Process

Order solely for purpose of complying with section 37 of the CLA;

approving the Thirteenth Report, and the conduct and activities of the Receiver as

described therein; and

such further and other relief as counsel may request and this Honourable Court

deems just.

THE GROUNDS FOR THE MOTION ARE:

(@)

(b)

(©)

12431026.1

The Construction Lien Claims Process Order established a process pursuant to
which the Construction Lien Trustee was to consider and determine Construction

Lien Claims;

27 Lien Claimants have Construction Lien Claims and have asserted priority over

other mortgagees and encumbrances in respect of those Construction Lien Claims;

For reasons more particularly described in the Thirteenth Report, WestLB and
substantially all of the Lien Claimants have engaged in settlement discussions
with respect to the Construction Lien Claims and settlements have been reached

with all but two Lien Claimants. One of the conditions of settlement required by




(d)

©
®
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WestLB is the assignment of all rights related to the settled Construction Lien
Claims, and that prior to such assignment to WestLB, those Construction Lién
Claims be resolved by the Construction Lien Trustee in accordance with the
Construction Lien Claims Process by way of issuance of Notices of
Determination on consent of WestLB and other Lien Claimants. WestLB also
requires that this motion be brought for approval of the amounts as determined by
the Construction Lien Trustee (the “Determined Amounts™) and confirmation of
the priority of the Determined Lien Claims that will be assigned to WestLB in

accordance with the settlements.

The Construction Lien Trustee has issued its Notices of Determination with
respect to the Determined Lien Claims, to which WestLB and the Lien Claimants
have consented. This motion is therefore brought for approval of, inter alia, the
Determined Amounts, and a declaration as to priority of the Determined Lien

Claims;
The grounds as more particularly set out in the Thirteenth Report; and

Such further and other grounds as counsel may advise and this Honourable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

(2)

(b)

©
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The pleadings and proceedings herein;
The Thirteenth Report; and

such further and other material as counsel may advise and this Honourable Court

permit.
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and trustee and interim receiver of The Rosseau Resort
Developments Inc.

AIRD & BERLIS LLP
Brookfield Place, Suite 1800
181 Bay Street

Box 754

Toronto, ON M5J 2T9

Harry Fogul
Tel: (416) 863-1500
Fax: (416) 863-1515

Email: hfogul@airdberlis.com

Edmund Smith

Tel: (416) 863-1500

Fax: (416) 863-1515

Email: esmith@airdberlis.com

Lawyers for the Respondent,
The Rosseau Resort Developments Inc.



AND TO: STIKEMAN ELLIOTT LLP
5300 Commerce Court West
199 Bay Street
Toronto, ON M5L 1B9

Peter Howard

Tel: (416) 869-5613
Email: phoward@stikeman.com

Craig Mitchell
Tel: (416) 869-5509

Email; cmitchell@stikeman.com

Simon Romano
Tel: (416) 869-5596

Email: sromano@stikeman.com

Maria Konyukhova
Tel: (416) 869-5230

Email: mkonyukhovag@stikeman.com

Lawyers for The Rosseau Resort Developments Inc.,
Ken Fowler Enterprises Limited, and The Rosseau Resort
Management Services Inc.

AND TO: GOODMANS LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 287

Fred Myers
Tel: (416) 597-5923
Fax: (416) 979-1234

Email: fmyers@goodmans.ca

Robert Chadwick
Tel: (416) 979-2211
Fax: (416) 979-1234

Email: rchadwick@goodmans.ca

Jeffrey A. Citron
Tel: (416) 597-4256
Fax: (416) 979-1234

Email: jcitron@goodmans.ca
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Daniel G. Cohen
Tel: (416) 597-5494
Fax: (416)979-1234

Email: deohen@goodmans.ca

Joseph Cosentino
Tel: (416) 597-4245
Fax: (416) 979-1234

Email: jcosentinof@goodmans.ca

Lawyers for Fortress Investment Group

PURSER DOOLEY COCKBURN SMITH LLP
151 Ferris Lane, Suite 300
Barrie, ON L4M 6C]1

Eric O. Gionet
Tel: (705)792-6910
Fax: (705)792-6911

Email: egionet@pdcstaw.com

Lawyers for 1581659 Ontario Limited carrying on

business as CRS Contractors Rental Supply; Quanbury

Interior; Wallwin Electric; Wallwin Voice & Data Ltd.; Polished Professional
Painting & Decorating Limited; Dawson’s Incorporated; and Old Tymer Welding

PURSER DOOLEY COCKBURN SMITH LLP
151 Ferris Lane. Suite 300
Barrie, ON L4M 6C1

Kate Owen-King
Tel: (705)792-6910
Fax: (705)792-6911

Email: kowenking@pdeslaw.com

Lawyers for All Construction

PALLETT VALO LLP

90 Burnhamthorpe Road West
Suite 1600

Mississauga, ON L5B 3C3
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Francesca Maio

Tel: 905-273-3022 Ext. 210
Fax: 905-273-6920

Email: fmaio@pallettvalo.com

Lawyers for Trillium Architectural Products Ltd.

DEVRY, SMITH & FRANK LLP
95 Barber Greene Rd., Suite 100
Toronto, ON M3C 3E9

Mark Mancini

Tel: (416)-446-5830

Fax: (416)-449-7071

Email: mark.mancini@devrylaw.ca

Lawyers for Fowler Construction Ltd. and Muskoka Ready Mix Inc.

CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza

40 King Street West

Toronto, ON M5SH 3C2

Marlin Horst
Tel: (416) 860 6446
Fax: (416) 644 9340

Email: mhorst@casselsbrock.com

Lawyers for Barzelle Designs Ltd.

GOLDMAN SLOAN NASH & HABER LLP
480 University Avenue, Suite 1600
Toronto, ON M5G 1V6

Stanley Naftolin
Tel: (416) 597-3388
Fax: (416) 597-3370

Email: naftolin@gsnh.com

Lawyers for Vipond Inc.
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LAW OFFICE OF FREDERICK M. KAYE
3075 14th Ave.

Suite 226

Markham, ON L3R 0G9

Frederick M. Kaye
Tel: (905) 480-0286
Fax: (905) 480-0296

Email; fkaye@kayelaw.ca

Lawyers for Bonavista Pools Ltd.

HER MAJESTY THE QUEEN IN RIGHT OF THE
PROVINCE OF ONTARIO AS REPRESENTED BY
THE MINISTER OF FINANCE (Income Tax, PST)
PO Box 620

33 King Street West, 6" Floor

Oshawa, ON LI1H 8E9

Kevin J. O’Hara

Email: kevin.chara@ontario.ca

BORDEN LADNER GERVAIS LLP
Scotia Plaza

40 King Street West

Toronto, On M5H 3Y4

Michael J. MacNaughton
Tel: (416) 367-6646
Fax: (416) 682-2837

Email: mmacnaughton(@blgcanada.com

Roger Jaipargas
Tel: (416) 367-6266
Fax: (416) 682-2837

Email: rjaipargasi@blgcanada.com

James MacLellan
Tel: (416) 367-6592
Fax: (416) 682-2837

Email: jmaclellan@blgcanada.com
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AND TO:

AND TO:

12431026.1

Sam P. Rappos

Tel:  (416) 367-6033

Fax: (416) 361-7306
Email: srappos@blgcanada.com

Lawyers for Travelers Guarantee Company of Canada

MILLER THOMSON LLP
One London Place

255 Queens Avenue, Suite 2010
London. ON N6A 5RS8

Alissa K. Mitchell
Tel: (519) 931-3510
Fax: (519) 858-8511

Email: amitchelli@millerthomson.com

Lawyers for Sparling’s Propane Co. Limited

CAREY & OTTEWELL
Barristers & Solicitors

50 North Street

Goderich, ON, N7A 2T4

Richard Ottewell
Tel: (519) 524-2634
Fax: (519) 524-5538

Email: r.ottewell@hurontel.on.ca

Lawyers for Sparling’s Propane Co. Limited

BERKOW, COHEN LLP
141 Adelaide Street West, Suite 400
Toronto, ON MS5H 315

Jack Berkow
Tel: (416) 364-4900 ext 203
Fax: (416) 364-3865

Email: jberkow@berkowcohen.com

Lawyers for GM Exteriors Inc.
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GRAHAM WILSON & GREEN
190 Cundles Road East at St Vincent Street, Suite 107
Barrie, ON L4M 4S5

Mary E. Vallee
Tel: 705-737-1811
Fax 705-737-5390

Email: mevi@ewe.on.ca

Lawyers for Egress Systems of Canada Ltd.

BLANEY MCMURTRY
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Lou Brzezinski
Tel: 416-593-2952 (Dir)
Fax: 416-593-5437

Email: lbrzezin@blaney.com

Lawyers for Schindler Elevator Corporation.

THE LAW OFFICES OF GORDON L. JACOBS
73 Mutual Street
Toronto, ON M5B 2A9

Gordon L. Jacobs
Tel: 416981 0901

Email: gljacobs@sprynet.com

Ad Hoc Homeowners™ Committee Representatives
ACROBAT RESEARCH LTD.

170 Robert Speck Pkwy, Ste 201,

Mississauga ON L47 3Gl

Roland Klassen, President

Tel: 416 503 4343 ext. 4343

Email: roland@acrobat-research.com

Ad Hoc Homeowners™ Committee Representatives
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BIANCHI PRESTA LLP
9100 Jane Street

3 Floor, Building A
Vaughan, ON L4K 0A4

Domenic C. S. Presta
Tel: 905-738-1078
Fax: 905-738-0528

Email: dpresta@bianchipresta.com

Lawyers for Ayrfield Holdings Limited et al. c.o.b. Marel Contractors

STEWART, ESTEN
100 Collier Street., PO Box 7700
Barrie, ON L4M 4V3

Judith L. Turner
Tel: 705-728-5591
Fax: 705-728-3566

Email: jturmer@stewartesten.ca

Lawyers for Can-Barr Mechanical Ltd. and G.R.C. Contracting

SPEIGEL NICHOLS FOX LLP
400-30 Eglinton Avenue West
Mississauga, ON MS5R 3E7

Jonathan Speigel
Tel: 905-366-9700 x 223
Fax: 905-366-9707

Email: jonathan@ontlaw.com

Lawyers for Builders Choice Air Systems Ltd.

LEE, ROCHE & KELLY
6 Dominion Street, Box 990
Bracebridge, ON PI1L 1V2

Nicholas B.W. Roche
Tel: 705-645-2286

Fax: 705-645-5541
Email: nickroche@Irklaw.ca
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Lawyers for Randy Blain c.0.b. Randy Blain Construction AND for John B. Petch
¢.0.b. Outland Maintenance Company

JOEL W. KENNEDY PROFESSIONAL CORPORATION
7 James Street
Parry Sound, ON P2A 1T4

Joel W. Kennedy
Tel: 705-746-6644
Fax: 705-746-2366

Email: joelkennedyf@parrysoundlaw.com

Lawyers for Parry Sound Glass Limited

MINDEN GROSS LLP
145 King Street West, Suite 2200
Toronto, ON M5H 4G2

Stephen C. Nadler
Tel: 416-369-4162 (Dir)
Fax: 416-864-9223

Email: snadler@mindengross.com

Lawyers for InterArt Décor Ltd.

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
Toronto, ON  MS5H 381

Jeffrey Carhart
Tel: (416) 595-8615
Fax: (416) 595-8695

Email: jcarhart@millerthomson.com

Margaret Sims
Tel: (416) 595-8577
Fax: (416) 595-8695

Email: msims@millerthomson.com
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Arthi Sambasivan
Tel: (416) 595-8636
Fax: (416) 595-8695

Email: asambasivan@millerthomson.com

Lawyers for Ad Hoc Homeowners’ Committee and Representative Counsel

WYJAD FLEMING
P.O. Box 177. 39 Dominion Street
Bracebridge, ON PIL 1T6

Daniel J. Wyjad
Tel: 705-645-8787
Fax: 705-645-3390

Email: bracebridge@wylaw.ca

Lawyers for 1569243 Ontario Inc. c.0.b. Rock Solid Granite Tops

WOOLGAR VANWIECHEN KETCHESON DUCOFFE LLP
70 The Esplanade, Suite 401
Toronto, ON MSE 1R2

Geoffrey Ketcheson
Tel:  (416) 867-1666
Fax: (416) 867-1434

Email: gketch@woolvan.com

Lawyers for Marsha Marcus

ThorntonGroutFinnigan LLP
Barristers and Solicitors

Suite 3200 Canadian Pacific Tower
100 Wellington Street West
Toronto, ON M5SK 1K7

Grant B. Moffat

Tel: (416) 304-0599
Fax: (416) 304-1313
Email: gmoffat@tgf.ca

Lawyers for Marriott Hotels of Canada Limited and its affiliates
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Richard J. Mazar Professional Corporation
210 - 419 King Street West

Oshawa Executive Tower

Oshawa, ON L1J 2K5

Richard Mazar
Tel: (905) 571-2558
Fax: (905) 571-3548

Email: karenf@mazarlaw.com

Lawyers for Rolla Landscaping Construction Ltd.

ZALDIN AND FINE LLP
60 Yonge Street, Suite 900
Toronto, ON MSE 1HS

Stephen R. Jackson
Tel: (416)-868-1431 x223
Fax: 416-868-6381

Email: sjackson@zaldinandfine.ca

Lawyers for Artech Communications Inc.

FOGLER, RUBINOFF LLP
1200-95 Wellington Street West
Toronto, ON M5J 279

Vern W. DaRe
Tel: (416) 941-8842
Fax: (416) 941-8852

Email: vdare@foglers.com

Michael S. Slan
Tel: (416) 941-8857
Fax: (416) 941-8852

Email: mslant@foglers.com

Lawyers for Certain Unit Purchasers and for Dirk Rigby
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OLDHAM LAW FIRM

A Professional Corporation

88 James Street

Parry Sound, Ontario P2A 1T9

Bonnie C. Oldham

Tel: (705) 746-8852

Fax: (705) 746-6188
Email: bonnie@oldhamlaw.ca

Lawyers for BACC Enterprises Inc. o/a Rona Building Centre

MCCARTHY TETRAULT LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto, Ontario MS5K 1E6

Malcolm M. Mercer
Tel: (416) 601-7659
Fax: (416) 868-0673

Email: mmercer@mccarthy.ca

CHAITONS LLP
185 Sheppard Avenue West
North York, ON M2N IM9

Harvey G. Chaiton
Tel: (416)222-8888
Fax: (416) 222-8402

Email: harvey@chaitons.com

Lawyers for CIT Financial Ltd.

FASKEN MARTINEAU

66 Wellington Street West, Suite 4200
Toronto-Dominion Bank Tower
Toronto, ON MS5K IN6

Jonathan A. Levin
Tel: (416) 863-4401
Fax: (416) 364-7813
Email: jlevin@fasken.com

Lawyers for the Ad Hoc Committee and the Independent Directors of

Muskoka Condominium Corporation No. 62
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Courier Service List

KEN FOWLER (N.Y.), INC.
KEN FOWLER TEXAS, INC.
KEN FOWLER, COLUMBUS, INC.

PETER FOWLER ENTERPRISES LTD.

110 Hannover Drive, Suite 203B
St. Catharines, ON L2W 1A4

KEN FOWLER (N.Y.), INC.
c¢/o CT Corporation System
111 Eighth Avenue

New York, New York 10011
US.A.

KEN FOWLER TEXAS, INC.
c/o CT Corporation System

350 N. St. Paul Street

Dallas, TX 75201

U.S.A.

KEN FOWLER, COLUMBUS, INC.
c/o CT Corporation System

1300 East 9" Street

Cleveland, OH 44114

US.A.

2258454 ONTARIO INC.
110 Hannover Drive

Suite 203B

St. Catharines, ON L2W 1A4
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