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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE PACKAGED ICE ANTITRUST Case Number: 08-MD-01952
LITIGATION v Honorable Paul D. Borman

THIS DOCUMENT RELATFS TO
DIRECT PURCHASE

from January 1, 2001 to and mcludmg March 2008 (fh fﬁl‘Class Period™).

WHEREAS, Plaintiffs ai

secutmg the _cti(m on thelr own behalf and on behalf of a

class of direct purchf\;’liﬁé\r ag nst Arctzc Glacier, Reddy Ice Holdings, Inc., Reddy Ice
Corporation, and The Home City Ice Company (“Home City”) (against whom the litigation
currently is stayed pending a decision by the Court on final approval of the proposed settlement

of the Action with Home City) (collectively, the “Defendants); and
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WHEREAS, Plaintiffs allege that Arctic Glacier participated in an unlawful conspiracy to
raise, fix, maintain, or stabilize the price of Packaged Ice in the United States at artificially high
levels in viclation of Section 1 of the Sherman Act; and

WHEREAS, Arctic Glacier denies\l?\laintiffs’ allegations; and

réied an investigation into the facts and the law

%

WHEREAS, Plaintiffs have ton

certain unlawful conﬂg_é hat was limited to customers in southeastern Michigan and the Detroit,

Michigan metropolitan area, and Plaintiffs represent in this Action a class consisting of direct
purchasers of Packaged Ice throughout the entire United States; and
WHEREAS, Arctic Glacier has agreed to cooperate with Plaintiffs as set forth in this

Agreement, and therefore will save Plaintiffs substantial burden and expense of litigation;
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NOW, THE_REFORE, in consideration of the covenants, agreements and releases set
forth herein and for other good and valuablé consideration, it is agreed by and among the
undersigned that the Action be settled, compromised, and dismissed with prejudice as to Arctic
Glacier only, without costs as to Plaintiffs,{\k\xe Settlement Class, or Arctic Glacier, subject to the

;
HEARY

approval of the Court, on the follosving fms-and conditions.

The vfg!}(ﬁ@iing; :té'xj*,ms",ﬁ

fons, suits, c\lefims, rights, demands,
e N
PN .

roceédingsidosses, damages, injuries,

mladg;lphla‘PN'l9’l/O7, and Gurewitz

FREEAS

/Deffoit, MI 48226.

5

é:the pﬁ rigd from and\j',ncluding January 1, 2001 to and

i

King, Suzie’s lnves; cn ; nc;. d/b/a Checker Drugs and Food, Arkansas Garden Center West,
LLC, Arkansas Garden Center North, LLC, Chi-Mar Enterprises, Inc, Kingsway Enterprises,
Inc.,, Polly’s Food Service, Inc., Kenco, Inc., and Thomas Beverages Co., Inc. d/b/a Thomas
Liquors.

50 “Packaged Ice” means ice that is packaged in bags, as well as ice in blocks.
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6. “Releasees™ means jointly and severally, individually and collectively Arctic

i

Glacier, and its past and present officers, directors, trustees, employees, agents, attorneys,

shareholders, parents, subsidiaries, affiliates, divisions, and the predecessors, successors, heirs,

executors, administrators, and assigns ofeach of the foregoing. As used in this Agreement,

{ g,a pre egessors thereof) at any
. ¢ perjod from January 1,2001 to March 6, 2008,
EAC]UdCd from Ihe Settlement Class. are govemmental cntities and
parents, sub\s"’ faries, predecessors or
tsallegedic igpirators,

. SUCCessors, and Def

10. “Settlemerit Class:Mémber” means sach member of the Settlement Class who

does not timely electio b excluded from the Settlement Class,
11, The “Settlement Fund” means the Settlement Amount and any interest earned on
that amount,

B. Stipulation to Class Certification

12, For the purposes of this Agreement, the parties hereby stipulate that the

requirements of Federal Rules of Civil Procedure 23(a) and 23(b)(3) are satisfied in this direct
' 4
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purchaser case, and, subject to Court approval, the following Settlement Class shall be certified
for settlement purposes as to Arctic Glacier:

All purchasers of Packaged Ice who purchased Packaged Ice in the
United States directly from any of the Defendants or their
subsidiaries or affiliates (ingluding all predecessors thereof) at any
time during the pCI‘lOdfr"Qm‘ January 1, 2001 to March 6, 2008.
Excluded from the Settlement -Class are governmental entities and
Defendants; mc,l dmg their parenls subsidiaries, predecessors or
successors, and ﬁefcndants‘,_ legied-co-conspirators.

settlement shall be mailed to persons and entities who have been identified by Arctic Glacier and

the other Defendants in the Action as direct purchasers of Packaged Ice in the United States from
Arctic Glacier and the other Defendants in the Action (including all predecessors thereof) during
the Class Period, and notice of the settlement shall be published once in the national edition of

The Wall Street Journal, and posted on the Internet,
5
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15, Plaintiffs and Arctic Glacier shall jointly seek entry of a final judgment order, in

the form attached as Exhibit “D,” providing:

(a) as to the Action, approving finally this Agreement and its terms as being a
fair, reasonable, and adequate settlement as to the Settlement Class
Members within the;meaning of Rule 23 of the Federal Rules of Civil
Procedure and di‘fécti‘ﬁg_i_i;s consummation according to its terms;

i ._EGlacier the Action be dismissed with prejudice
or in-this Agreement, without costs;

Judgmcnt as described in clause (a).abdve has expnred o \itappealed, approval of this

Agreement and the final, xud/ sment has been afﬂrmed in its entirety by the Court of last resort to

which such appeal ha§-"5‘éen taken and such affirmance has become no longer subject to further
appeal or review (“Effective Date™). 1t is agreed that neither the provisions of Rule 60 of the
Federal Rules of Civil Procedure nor the All Writs Act, 28 U.S.C. §1651, shall be taken into

account in determining the above-stated times.
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D. Release and Discharge .
18.  Upon the occurrence of the Effective Date and in consideration of payment of the
Settlement Amount, as specified in paragraphs 8 and 19 of this Agreement, the Releasees shall

be completely released, acquitted, and forever discharged from any and all claims, demands,

L

RS

actions, suits, and causes of act'igp"’dé‘mv sasytiabilities of any nature, including costs, expenses,

penalties, and attorneys’ fe \a.{\fi\;t\l'{‘er class. individual, or otherwise in nature, that Releasors, or

law or'equity, on account of or arising

v

;;9/ gec\i/lcg in“fj}gﬂgﬁ‘ifé'd:,:statcs during the Class

ractice; o civil conspiracy law, including,

et seq /.(the “Released Claims™); provided,

relating to Packagedx

E. Payments

19.  Settlement Payment. Arctic Glacier shall pay or cause to be paid the Settlement

Amount of Twelve Million Five Hundred Thousand Dollars ($12,500,000) in United States

currency into the Settlement Fund, which has been established as an escrow account at PNC
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Bank in Philadelphia, Pennsylvania designated by Class Counsel and administered in accordance
with the provisions of Section F of this Agreement, in settlement of the Action in accordance
with the schedule set forth in this paragraph. On the later of July 15,2011 or fifteen (15) days

after the Court enters an Order preliminarily approving this settlement, Arctic Glacier shall by

wire transfer pay into the Settlemcml“:ff ‘w6 Million Five Hundred Thousand Dollars

($2,500,000). Arctic

laicie sh}}lll pay Vthg;_egf\éai der of the Settlement Amount, Ten Millions

Dollars (3103000;000), B‘ywxg@ {

201 lorthlrty (3“(5)“days after g'mentord%r. Each settlement payment shall

te equiva’i;é‘ﬁ\t_\tq the Que-Yéar T sury C ",,n’étant Maturity rate published

greement“i@,ﬁ;ﬁéﬂ'f%d\ by Arctic Glacier, with

i

ofa I\hgtentlal

3 \Q\L\m\‘\Q ales of Packaged Ice made in the

United States by Arctic Gila

or du g the Class Period to potential Settlement Class Members

requesting exclusion from the Settlement Class (the “Aretic Glacier op‘t~out amount”) and the
total dollar amount of sales of Packaged Ice made in the United States by all Defendants during
the Class Period to potential Settlement Class Members requesting exclusion from the Settlement

Class (the “Defendant opt-out amount”). In the event the Parties are unable to agree upon the

Arctic Glacier opt-out amount or the Defendant opt-out percentage, they shall submit the issue to
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the Court for decision, and the Court’s decision will be binding. 1 certain thresholds are met,
Arctic Glacier may elect to reduce the Settlement Amount or withdraw from the Agreement
according to the following terms:

a)  Rights With Respect;to Arctic Glacier Opt-Out Amounts. In the event that

a single customer of Arctic Glac;er that purbhased from Arctic Glacier a greater than five percent

(5%) share of the tota!,goila at}}gunt Qfsg sq\of"aci aged Ice made in the United States by

event that the threshqld rt in"both subparagraphs (a) and (b) are met, then Arctic Glacier

will be entitled to receiv ther the reduction set forth in subparagraph (a) or subparagraph (b),
but not both reductions set forth in éubparagraph (a) or sqbparagraph (b). |

¢) In the event that the Arctic Glacier op‘t;.out amount is greater than twenty-
seven percent (27%) of the total dollar amount of sales of Packaged Ice made in the United

States by Arctic Glacier during the Class Period, then:
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i Arctic Glacier may reduce the Settlement Payment by one-half (0.5) of the
percentage derived by dividing the Arctic‘ Glacier opt-out amount by the
total dollar amount of sale§ of Packaged Ice made in the United States by
Arctic Glacier du{ing\}hc Class Period, or

fi. Arctic GI(ae;ié(r“?vlnti:yfv\}»iii‘i'/é{faw from the Settlement Agreement by providing

ounsel within ten (10) days of receipt of the list of

shall, w1th1 ovide Arctic Glacier with written
"ﬁjy?;ghgllc\r;

h éfaim of entitlement to

sn'{ Kgreement, they Sha” submit the

n, and the Court’s d;_é:é“isiov:{ii_\will be binding,

aw-from tbé“n\é’t‘ilgmemlA greement by providing
‘Glacier’s counsel within ten (10) days of the end

quest exclijsi

within ten (10) days, provide Plaintiffs with written notice of any
challenge by Arctic Glacier to such claim of entitlement to withdraw from
the Settlement Agreement. In the event the Parties are unable to agree

upon the Arctic Glacier opt-out amount or Plaintiffs’ right to withdraw
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from the Settlement Agreement, they shall submit the issue(s) to the Court
for decision, and the Court’s decision will be binding.'

‘ d) ‘Rights With Respect to Defendant Opt-Qut Amount. In the event that the

Defendant opt-out amount is greater than lwenty percent (20%) of the total dollar amount of

sales of Packaged Ice made | in the Un.ted States by all Defendants durmg the Class Period, then

Arctic Glacier may w1thdra‘v om thc Settlem;, : Agreement by prov:dmg written notice to

from the Settlement an"‘!

»énd ai'l\ivsﬁch' amounts shall not exceed $200,000 and, once disbursed,

shall not be refundabf to rctic Glacier in the event the Agreement is disapproved, rescinded, or
otherwise fails to become effective.
22, The Settlement Fund shall be invested in United States Government Treasury

obligations or United States Treasury money market funds. All interest earned on the Settlement

Fund shall become and remain part of the Settlement Fund.

11
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23, Arctic Glacier shall not have any responsibility, financial obligation, or liability
whatsoever with respect to the investment, distribution, use, or administration of the Settlement

Fund, including, but not limited to, the costs and expenses of such investment, distribution,

administration, or use except as cxprcssly OthCI‘W]Se provnded in this Agreement

approval setting forth an allocation of the Settlement Fund to the Settlement Class Members,
including a proposed proof of claim form. While Plaintiffs do not believe that this Agreement
constitutes a “Qualifying Settlement” under Section 34 of the settlement agreement with Home

City, in the event that a court determines, or Home City and Plaintiffs agree, otherwise then the

12
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payment of the “MFN Refund” to Home City shall be made by Plaintiffs in accordance with
Section 34 of the settlement agreement with Home City. Any decision by the Court, or any
appellate court, with respect to thé plan of allocation, or a determination by a court, or an
agreement between Home City and Plaintiffg‘ that this Agreement is a “Qualifying Settlement”

N

under Section 34 of the Home City’ "ttl__{ff"xéhxt""lzfg/;reelnent, shall not affect the finality of the final

“Agreement is'Not Finally Approved
usi "”'\t:\q a_ppr'éve\thivs\'}\ germent ng part hereof, or if such

s

¢ if the Cotirt dogs‘riot enter the final judgment

> 5

,m'?}ordervis\‘\ﬁéi affl nﬁed}, Ibé‘ni’A‘r,qiﬁc'"'Glacicr and the P]\aintiffs shall

¢ fgés‘ciﬁd this Agreement in/its-entircty and any

Settlément Find (including

/'/ i <

accordance with Q/a/ragraph 21 of th

>

reversal on appeal of any amount
EaEN R

and expenses awarded by’ & Colirtfrom the Settlement Fund or any plan of allocation or

distribution of the Settlgmient Fund shall not be deemed a modification of all or a part of the
terms of this Agreement or the final judgment order. Furthermore, a determination by a court, or
an agreement between Home City and Plaintiffs, that this Agreement is a “Qualifying

Settlement” under Section 34 of the Home City settlement agreement shall not provide a ground

for rescission of, or withdrawal from, this Agreement. Arctic Glacier and Plaintiffs expressly

13
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reserve all of their rights if the Agreement does not become effective or if it is rescinded by
Arctic Glacier or Plaintiffs pursuant to this paragraph 26,

H. Cooperation

27.  Arctic Glacier agrees to reasonably cooperate with Plaintiffs and Class Counsel in

their prosecution of this Action xegg&?dingi’abk‘éé&d lce against the non-settling Defendants, as

set forth below.

Il?ifice, the Federal Bureau of

n¢y, ar-the United States Probation

olations of the.

States ai

L

electronic transactional sales (’1ata and electronic data for Arctic Glacier’s costs for the
manufacture and sale of Packaged lce per month for Arctic Glacier's sales of Packaged lce in the
United States during the period January 1, 2011 through June 1, 2011 at the end of such period.
In connection with the production of such data, if necessary and upon reaspnable notice by

Plaintiffs, Arctic Glacicr shall make available its outside counsel and information technology

14
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personnel, by telephone, ét reasonable times, to assist Plaintiffs in understanding and utilization
of such data. |

29, Within thirty (30) days after preliminary approval of this Agreement by the Courf,
Arc.tic Glacier’s Counsel shall meet with P!gjntiffs’ Counsel to: (i) identify documents relating to

the antitrust violations alleged in 1}"e<\A\c é’ii‘;‘,‘(lljlidentify persons with knowledge of any facts

<y

relating to the antitrust 'i’o}léj\t_i‘o_{‘::szail“cgcd«j\g;-tb ction; and (iif) provide all information known

forthe-antitru

>

v

o P\l'éiqtift"\s'}‘s‘h ‘I‘iffré"(’itgire Atctic Glacier to provide
atio pifét'gé;é\tf:aﬁby th a‘f{é}r;éy«client or work product
F . :/ . ) L, - .

10 ds»frp__r’njprqduc fon to Plaintiffs any documents or

2008 based'on an attomngy client or work-

NN

Hing such documents in sufficient

s counsel will also meet with

¢ Aftic Glacier
Lany s ch documents or information withheld

10 egui:’fed to log \éis})g locuments or information withheld

generated in connec;\i’ijp;‘,with, br regarding, the defense of this Action, these Claims, related
litigation or any investigation by the United States government or any state government
regarding alleged antitrﬁst violations in the Packaged Ice industry. Plaintiffs are not
relinquishing any rights to obtain documents or fnformation fhat Arctic Glacier would be

obligated to produce if the case were being litigated with Arctic Glacier as a party.

15
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31.  After the Effective Date of this Agreement or prior {o that date pursuant to
agreement of the parties hereto or an order of the Court in the Action:
a) On reasonable notice by Plaintiffs, Arctic Glacier shall produce

appropriate witnesses at trial or deposition,.and/or provide affidavits or declarations to

N
[EN

authenticate and lay a business records foundation, to the extent possible, or other evidentiary

v,/,fv\x\/\i‘thin t\hrcé’: {3) weeks of a request from Class

s

jide a written declaration putsiian

ctic:Glacier shall use reasonable,

; £ or exﬁQonees available for interviews by
Class Counsel in the jurisdiction(s ' - ide, provided that with respect to

former employees the onj be!lg tion of Arctic Glacier under this paragraph (b) is to inform the

former employee at h s/fier lést known address that Class Counsel wish to interview him/her, to
request that the former employee advise Arctic Glacier whether he/she is willing to be

interviewed and to inform Class Counsel of the former employee’s response if one is received;

-and

16
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c) On reasonable notice by Plaintiffs, Arctic Glacier shall use reasonable,
good faith efforts to make available for depositions and trial in this Action its present or former
officers and employees. With respect to any Releasees who are present employees, Arctic

Glacier shall use reasonable, good faith efforts to make such persons available for depositions by

Class Counsel in thejurisdictiop(s\)"-iﬁ; : ch“:tﬁ’éy\ work or reside. With respect to Releasees who

{ :lai‘éier', Are ",c;(ii"l_:aciier shall inform the former employee at

his/her last knownaddrew}that Cle

i

(LS nécessary 1o report any |

:Setvt/leg‘ne,r;i Pund; as and when legally

: and;,peng{l;i\é@dgeaon income earned by the

si’j\e}pd pe' Ities) due with respect to the income

ént Fund, Arctic Glacier shall have

i

',y..,-ﬁl igs relating to the Sett

iement Fund and will have no

no responsibility to mgké‘- :
responsibility to pay; A%, an/y income earned by the Settlemcnf Fund or to pay any taxes on the
Settlement Fund unless the settlement is not consummated and the Settlement Fund is returned to
Arctic Glacier. In the event the settlement is not consummated, Arctic Glacier-shall be

responsible for the payment of all taxes (including any interest or penalties), if any, on said

income.
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J. Limitation of Trustec Liability
33, The pariies hereto acknowledge that the Trustees of Arctic Glacier Income Fund
(referred to in this paragraph as the “Fund Trustees™) are entering into this agreement solely in

their capacity as Fund Trustees on behalf of the Fund and the obligations of the Fund hereunder

shall not be personally binding gpg’r{f&]é ? ‘n«‘,ti\fl"'?ustees or any holder of Fund Units and that any

\

recourse against the Fund, e

'}-*\Ll\nai‘fl“r\vjs_tp;fg,s\\‘c)(' ny:holder of Fund Units in any manner in

vor li bilif&\@fthﬂe Fund Trustees arising hereunder or

he assets c‘i‘\f‘Arév’ti,cif('ifl,écier.

¢ any claim by Plaintiffs or any

All rights of

Fentity other than the Reledsee
 the Action or co-conspirators

Ve

Plaintiffs andtie Seutle

N

or any ofher:person or efiity

S

Action or other persd\_g}‘; “entities other than the Releasees.
35.  Each Releasor waives California Civil Code Section 1542 and similar provisions
in other states. Plaintiffs hereby certify that they are aware of and have read and reviewed the

following provision of California Civil Code Section 1542 (“Section 1542™): “A general release

does not extend to claims which the creditor does not know or suspect to exist in his favor at the

18
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time of executing the release, which if known by him must have materially affected his
settlerent with the debt~or." The provisions of the release set forth above shall apply according
to their terms, regardless of the provisions of S'ection 1542 or any equivalent, similar, or
comparable present or future law or prmcwple of law of any Jurlsdlctlon Each Releasor may

hereafter discover facts other than on"'dlffczent from those which he, she, or it knows or believes

to be true with respect to:t ,imsfzhat are tbq ject matter of this paragraph, but each

\

the drafier.

38,  This Agreement may be executed in counterpatts by Plaintiffs and Arctic Glacier,
and a facsimile or pdf. signature shall be deemed an original signature for purposes of executing

this Agreement,
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39. Each of the undersigned attorneys rcpresents that he or she is fully authorized to

enter into the terms and conditions of, and to cxccute thlS Agreement
’\/

Dated:/ﬁ%/ﬁ%%, 2011 e -

seph 6 Kohn

Robert J. LaRocca

S ‘William E. Hoese
KOHN SWIFT & GRAF, P C,

“Fiftieth }lbor -
Los Angeles, CA 9007-2300
(213) 243-2304

Paula W, Render
Melissa B, Hirst
JONES DAY

77 West Wacker Street
Chicago, IL 60601-1692
(312) 782-3939

Counsel for Arctic Glacier Income Fund, Arctic
Glacier Inc., and Arctic Glacier International, Inc.
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