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SUMMARY COMPARISON OF REVISED ASSET PURCHASE AGREEMENTS 

Set out below is a summary comparison of the principal revisions made to the May 11, 2012 draft form of asset purchase agreement prepared by Arctic Glacier Income Fund (the “SISP APA”) by each of the bidders, as 
identified below, as submitted as part of a definitive bid on June 4, 2012, prior to the termination of Phase 2 of the SISP. All capitalized terms used and not defined in this summary have the respective meanings given to 
them in the SISP APA and, where the context so requires, in the corresponding revision of the SISP APA submitted by the particular bidder (each, a “Revised APA”). Given the summary nature of this document, it does 
not address every modification and drafting change made by each bidders in its Revised APA, nor does it summarize the provisions of the SISP APA. A summary of Sources and Uses of Funds for each bidder is 

attached hereto as Schedule A.  

 
 

SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Transaction 

Structure 

Indirect acquisition by H.I.G. Capital (“H.I.G.”) of all 
of the assets and liabilities of the Vendors except for the 
Excluded Assets and Excluded Liabilities. 

Acquisition by the Canadian Purchaser of the Canadian Assets and 
by the US Purchaser, of the US Assets, from the Vendors, except for 
the Excluded Assets and the Excluded Liabilities. 

Direct or indirect acquisition by Harvest Partners, LP 
(“Harvest”) of all of the Vendors’ Assets, except for the 
Excluded Assets and the Excluded Liabilities. 

Parties  

(other than Vendors) 

H.I.G. Zamboni, LLC (the “Purchaser”), a newly 
formed Delaware limited liability company.  

No parent guarantee. 

Prior to the Closing Date, the Purchaser may designate, 
by prescribed written notice, one or more Affiliates to 
(a) acquire specified Assets (including as nominee), (b) 
assume specified Assumed Liabilities, and/or (c) employ 
specified Transferring Employees, provided that each 
such “Designated Purchaser” must agree in writing to be 
bound jointly and severally with the Purchaser by the 
terms of the Agreement (s. 8.01). 

RA Canada Holding Corp. (the “Canadian Purchaser”) and RS 
U.S. Holdings LLC (the “US Purchaser” and, together with the 
Canadian Purchaser, the “Purchasers”), each an indirect wholly-
owned subsidiary of Reddy Ice Holdings, Inc. (collectively, 
“Reddy”), and an affiliate of Centerbridge Capital Partners, L.P. 
(“Centerbridge”). 

No parent guarantee. 

The Purchasers may designate one or more Affiliates to (a) purchase 
specified Assets, (b) assume specified Assumed Liabilities, and/or 
(c) employ specified Transferring Employees from and after the 
Time of Closing, in which case each such “Designated Purchaser” 
will be a Canadian Purchaser or a U.S. Purchaser (as applicable) for 
all purposes of the Agreement. However, no such designation will 
relieve the Purchasers of their obligations under the Agreement, and 
they will be jointly and severally liable with the Designated 
Purchaser(s) for any obligations assumed by the latter (s. 6.06). 

Harvest or a subsidiary entity formed for the purpose of the 
transaction (the “Purchaser”).  

No parent guarantee. 

Harvest notes that the determination of the ultimate Purchaser 
has not been completed and depends on the finalization of its 
tax structuring. 

 

                                                 
1 Note that the discussion below regarding H.I.G. Capital’s Revised APA relates to the draft submitted on June 4, 2012. Certain changes to such draft were negotiated by the parties and the executed draft may be found at Schedule 2. 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Acquisition Date Closing to be completed no later than the Outside Date 
(i.e., July 31, 2012 or such later date as the parties may 
agree upon in writing), but no earlier than July 25, 2012. 

Closing to be completed on a date two business days following the 
date on which all closing conditions (in Article 5 of the Agreement) 
are satisfied or waived (other than those that by their nature can only 
be satisfied on the Closing Date, but subject to their satisfaction on 
Closing), or such other date as may be agreed to in writing by each 
of the Vendors and Purchasers; provided, that the Purchasers shall 
not be required to consummate the Closing unless and until (a) the 
expiration of the Marketing Period (i.e., the period of at least 17 
consecutive Business Days from the date of execution of the 
Agreement during which the Purchasers have the Required 
Information that is “Compliant”), and (b) the Required Information 
is “Compliant” as of the Closing (s. 6.01). 

Closing to be no later than the Outside Date (i.e., July 31, 2012 or 
such later date as the parties may agree upon in writing). 

Closing to be completed on a date two business days following 
the date on which all closing conditions (in Article 5 of the 
Agreement) are satisfied or waived, but subject to their 
satisfaction or waiver in writing; provided that, if the Debt 
Financing has not been made available at the time the 
foregoing would otherwise require the Closing to occur, the 
Closing will instead occur on the date that the Debt Financing 
is made available, but in no event later than the Outside Date 
(i.e., the later of (a) July 31, 2012 or (b) the date that is 40 days 
following the delivery to the Purchaser of a copy of the 
Agreement duly executed by each Vendor, or such later date as 
the parties may agree upon in writing). 

Excluded Assets H.I.G. has accepted, with a few non-substantive 
revisions, the Excluded Assets provision in the SISP 
APA (s. 2.02), and supplemented the list of the 
Excluded Assets with all U.S. Self-Insured Welfare 
Plans, U.S. Fully-Insured Welfare Plans and the Arctic 
Glacier International Inc. Savings and Retirement Plan 
(the U.S. 401(k) Plan). 

Reddy has expanded and otherwise modified the list of Excluded 
Assets and the related list of Assets to be transferred to the 
Purchasers in the SISP APA (ss. 2.02 and 2.01, respectively). Added 
as new Excluded Assets are the Arctic Plans and the assets related 
primarily to the Arizona Business (i.e., the business conducted at 
600 South 80th Ave., Tolleson, AZ). A new list of Excluded 
Contracts (including those relating to the Arizona Business) has been 
added as a Schedule. 

In addition, the definition of “Purchased Business” has been revised 
to exclude the Arizona Business and a number of additional U.S. 
States. 

Harvest has supplemented the Excluded Assets provision in the 
SISP APA (s. 2.02) with the Employee Benefit Plans other 
than Transferring Plans (the latter including certain disclosed 
Employee Benefit Plans but not the Arctic Glacier 
International Inc. Savings and Retirement Plan as well as 
certain disclosed insurance contracts, policies and trust 
agreements related thereto).  

Cash and cash equivalents and Transferring Plans have been 
added to the list of Assets to be transferred under s. 2.01, 
together with certain other asset categories. 

Harvest has removed from the Excluded Assets the following 
items: cash and cash equivalents, short term investments and 
petty cash of the Vendors; any Claim of any Vendor to 
reimbursement under any insurance policy maintain by any 
Vendor; and the Excluded Redundant Properties (this concept 
has been deleted completely). 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Excluded Liabilities H.I.G. has modified the Assumption of Liabilities 
provision in the SISP APA (s. 2.03) by expressly 
requiring certain quantifiable types of liabilities to be 
reflected as liabilities in the Working Capital Statement, 
for them to be assumed by the Purchaser. H.I.G. has also 
supplemented the list of Assumed Liabilities with 
Liabilities arising in connection with the Arctic Glacier 
International Inc. Savings and Retirement Plan (U.S. 
401(k) Plan). 

Further, H.I.G. has modified the Liabilities Not Assumed 
provision in the SISP APA (s. 2.04) by (a) removing 
from the Excluded Current Liabilities any liabilities 
owing by the Vendors to any Employees in connection 
with change of control obligations, and (b) adding to the 
listed exclusions any Liabilities related to any active or 
inactive litigation (e.g., any class actions or direct or 
indirect purchaser claims) or anti-trust investigations by 
any Governmental Authority involving (in each case) 
any or all of the Vendors or their current or former 
employees (including any settlement in respect thereof). 

Reddy has narrowed the scope of the Assumption of Liabilities and 
the Liabilities Not Assumed provisions in the SISP APA (ss. 2.03 
and 2.04, respectively). Cure Costs have been specifically excluded, 
and other restrictive drafting changes have been made. 

Reddy notes that the Purchasers do not intend to assume the Arctic 
Plans and intend to establish new plans (or hire Transferring 
Employees to existing plans) as further contemplated in Section 4.05 
of the Agreement.  

Harvest has narrowed the scope of the Assumption of 
Liabilities and the Liabilities Not Assumed provisions in the 
SISP APA (ss. 2.03 and 2.04, respectively). In particular, the 
Purchaser will not be assuming a number of liabilities of the 
Vendors unless such liabilities are disclosed in the Vendors 
Disclosure Letter and would not be assuming the U.S. Medical 
Insurance liabilities and employee severance and termination 
liabilities. 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Purchase Price Aggregate cash purchase price payable to the Vendors 
for the Assets (the “Purchase Price”) consists of:  

• $422 million plus  

• dollar value of (a) the price paid by the Vendors for 
the purchase of the land and building at 600 South 
80th Avenue, Tolleson, Arizona; and (b) the 
Assumed Liabilities subject to adjustment under 
Section 2.07. 

The Purchase Price must be allocated in accordance with 
Schedule 2.07, which Schedule is subject to update so as 
to reflect applicable adjustments. 

According to H.I.G.’s bid letter, the Purchase Price 
reflects an enterprise value of $434.5 million, on a debt-
free basis, comprised of the following:  

• $402.5 million; 

• $19.5 million (based on a working capital 
benchmark of $26.1 million and an Estimated 
Working Capital of $45.6 million); and 

• $12.5 million for the price of the Tolleson facility, 
based on the deemed exercise of the put option set 
out in the Tolleson lease; should the property be 
acquired at a lower price, the amount would be 
subject to adjustment (i.e., a potential upside 
through the sharing of any purchase price reduction 
negotiated with the Tolleson landlord prior to 
closing). 

Aggregate cash purchase price payable to the Vendors for the Assets 
(the “Purchase Price”) consists of:  

• the Cash Purchase Price (in an amount unspecified in the 
Revised APA but expressed as $359.1 million in Reddy’s bid 
letter) plus  

• assumption by the Purchasers of the Assumed Liabilities 
(estimated in Reddy’s bid letter to be $16.7 million in the 
aggregate, for an aggregate acquisition consideration of $375.8 
million). 

The Purchase Price must be allocated in accordance with Schedule 
2.06 and Section 1060 of the U.S. Internal Revenue Code of 1986. 

According to Reddy’s bid letter, the Purchase Price reflects an 
enterprise value of $340 million assuming a normalized level of 
working Capital of $26.5 million plus $19.1 million in additional 
Working Capital, as reflected in the assumed closing amount of 
Working Capital equal to $45.6 million. 

The Purchase Price also presupposes that the Purchasers will not 
assume the Phoenix, AZ, lease from the Vendors. However, they are 
willing to assume the Phoenix, AZ, lease if the Vendors would 
prefer that.  In that case, the enterprise value would be reduced to 
$330 million. 

Reddy is also offering to waive the unsecured claim of Macquire for 
$450,000 and potentially resolve the litigation asserted by the 
indirect purchaser plaintiffs at no cost to the Vendors. 

Aggregate purchase price payable to the Vendors for the Assets 
(the “Purchase Price”) consists of:  

• cash (in an amount not specified) plus  

• equity of the ultimate parent of the Purchaser (in an 
amount not specified) comprised of (a) Second Priority 
Preferred equity stock and (b) common equity stock, in 
each case conditional upon the stock recipient executing 
the operating agreement of the ultimate parent of the 
Purchaser. 

Harvest indicates that the aggregate amount of the Purchase 
Price is to equal the sum of the Arctic Lenders Claims and the 
amounts payable in connection with the Arizona lease “Put” 
and assumption of trade payables incurred and accrued in the 
ordinary course of business up to the Time of Closing, subject 
to an overall cap in an amount to be determined. The Purchase 
Price will not be subject to a closing adjustment (Harvest has 
deleted it completely).  

The Purchase Price must be allocated in accordance with 
Schedule 2.06 and Section 1060 of the U.S. Internal Revenue 
Code of 1986. 

According to the bid letter, Harvest is offering to acquire the 
Assets for a cash payment of $224.6 million, plus any amounts 
outstanding on the DIP facility at Closing, and plus $12.5 
million for the purchase of the Arizona Facility. In addition, to 
address the recovery of second lien accrued interest and pre-
payment premium, Harvest proposes to issue to Arctic Lenders 
a combination of Second Priority Preferred equity and common 
equity. The Second Priority Preferred equity would rank senior 
to common equity but junior to Harvest’s “hard dollar” 
investment of $94.3 million, which would be structured as 8% 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

First Priority Preferred stock.  

Payment Mechanic 

and Price 

Adjustment 

H.I.G. has accepted, with non-substantive modifications, 
the mechanics in the SISP APA for the payment of the 
Purchase Price on closing (s. 2.11) and the Working 
Capital price adjustment (s. 2.07). 

For purposes of the price adjustment, H.I.G. has 
specified $45.6 million as the Estimated Working 
Capital at the Time of Closing, and $26.1 million as the 
Working Capital Target, while acknowledging that the 
amount of the difference ($19.5 million) is included in 
the Purchase Price. 

Reddy has modified the mechanics in the SISP APA for the payment 
of the Purchase Price on Closing (s. 2.11) and the Working Capital 
price adjustment (s. 2.07).  

Section 2.11 has been revised to provide for the following: 

• at the Time of Closing, the Purchasers will pay a portion of the 
Cash Purchase Price (in an amount to be agreed, and referred to 
as the “Escrow Amount”) to the Monitor acting as the Escrow 
Agent, to be held by it in trust pursuant to a separate Escrow 
Agreement to be entered into on Closing; 

• the Escrow Amount will essentially serve as security for the 
post-closing adjustment to the Cash Purchase Price 
contemplated by s. 2.07; depending on the adjustment 
calculation, the Escrow Agent would release the Escrow 
Amount to the Vendors and/or the Purchasers; 

• if required, additional payment in satisfaction of the adjustment 
amount determined under s. 2.07 would be made by the 
Purchasers to the Monitor, or by the Vendors to the Purchasers 
(as applicable), beyond the Escrow Amount; and 

• the Purchasers will satisfy the balance of the Purchase Price by 
paying the remaining Cash Purchase Price and by assuming the 
Assumed Liabilities at the Time of Closing. 

The Purchasers acknowledge the Monitor’s intention to repay the 
Arctic Lender Claims in full and agree that the Purchasers will have 
no claims against the Monitor, the Vendors or the Arctic Lenders 
for, nor any right to trace or recover, any of the Cash Purchase Price 
other than the Escrow Amount and the Property Tax Reserve (s. 
2.11(3)). Concerning the Property Tax Reserve, Reddy notes that the 
Purchasers are willing to forego this concept subject to obtaining 
reasonable understanding of the amounts involved and the timing of 

Harvest has modified the mechanics in the SISP APA for the 
payment of the Purchase Price on Closing (s. 2.10) and 
completely deleted the Working Capital price adjustment (s. 
2.07). 

As revised, the cash portion of the Purchase Price would be 
reduced by the amount of the Deposit, together with actual 
earnings thereon up to the Closing Date. 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

payments, as well as seeing evidence of the amounts being 
reasonably certain of determination at Closing. 

Reddy has revised the Working Capital Adjustment provision (s. 
2.07) as follows: 

• Estimated Working Capital is specified at $45,642,000; 

• Working Capital Statement is to be generated within 45 days of 
the Closing Date (rather than 10 days from the last day of the 
Accounts Payable Period); 

• equal sharing of the cost of preparing the Working Capital 
Statement between the Fund and the Purchasers has been 
removed; 

• period for giving a notice of dispute has been extended to 45 
days (from 10 Business Days) following the delivery of the 
Working Capital Statement to the Purchasers; and 

• if the Working Capital is determined to differ from the 
Estimated Working Capital, payment to the Vendors or the U.S. 
Purchaser, as the case may, will be made from the Escrow 
Funds, with any excess payable separately, if needed. 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Treatment of Deposit As modified by H.I.G., the provisions of the SISP APA 
dealing with the Deposit (s. 2.11) would require the 
return of the Deposit to the Purchaser where the 
Purchaser terminates the Agreement in the event of (a) a 
material uncured breach by the Vendors, (b) non-
satisfaction of a closing condition precedent (that is not 
waived), (c) failure of the transaction to close by the 
Outside Date, or (d) pre-closing destruction or damage 
to the Assets that has a Material Adverse Effect.  

H.I.G. has reversed provisions that would allow the 
Vendors to exercise, in addition to the retention of the 
Deposit in specified circumstances, other rights and 
remedies against the Purchaser. Instead, if the Deposit is 
forfeited to the Vendors pursuant to the Agreement, the 
Deposit (together with any actual earnings thereon) will 
constitute the sole and exclusive remedy of the Vendors, 
as liquidated damages and not a penalty, and none of 
them or any other persons (including the Monitor, the 
Arctic Lenders or any other creditor of the Vendors) will 
be entitled to exercise any other rights or remedies 
against the Purchaser or its officers, directors, investors 
or the Financing Sources (s. 2.11(4)). 

As modified by Reddy, the provisions of the APA dealing with the 
Deposit (s. 2.11) would require the Deposit to be credited to the 
Vendors within 5 Business Days after they validly terminate the 
Agreement for (a) a material uncured breach by the Purchasers, or 
(b) the Purchasers’ failure to complete the Closing where the 
Vendors stand willing, ready and able to so complete it; provided 
that at such time the Purchasers could not have terminated the 
Agreement for a material uncured breach by the Vendors.  

In the event of termination of the Agreement for any other reason, 
the Deposit would be returnable to the Purchasers (s. 2.11(c)). 

 

Harvest has modified the provisions in the SISP APA dealing 
with the Deposit (s. 2.10) by providing that the Deposit will be 
payable to the Vendors only upon the delivery to the Purchaser 
of the Agreement duly executed by each Vendor (as opposed to 
having been paid by the Purchaser as a prerequisite to entering 
into the Agreement). 

Harvest has also added limitation of liability clauses, to the 
effect that, if the Deposit is credited to the Vendors in certain 
termination events in accordance with the Agreement, the 
Monitor’s right to receive the Deposit on account of the 
Vendors will be the sole and exclusive remedy of the Vendors 
and their respective Affiliates for any Loss they may suffer as a 
result of the transaction contemplated thereby, and neither the 
Purchaser and the Lenders nor any of their related parties will 
have any Liability to the Vendors or any other person arising 
out of the Agreement (s. 2.10(4)-(5)). 

Material Adverse 

Effect 

H.I.G. modified the definition of “Material Adverse 
Effect” originally proposed by the Vendors by, among 
other things, removing certain exceptions from the 
events that could otherwise constitute Material Adverse 
Effect.  

Reddy has modified the definition of “Material Adverse Effect” 
originally proposed by the Vendors. Notably, Reddy has removed 
the exceptions from the events that could otherwise constitute 
Material Adverse Effect for any loss, threatened loss and adverse 
change in the relationship of the Vendor with any of its financing 
sources, creditors, employees, customers, distributors, suppliers or 
partners, or for any loss of one or more customers of any Vendor. 

Harvest has modified the definition of “Material Adverse 
Effect” originally proposed by the Vendors, notably, by 
deleting several exceptions from the events that could 
otherwise constitute Material Adverse Effect. 



- 8 - 

 

 
 

SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

Reps and Warranties H.I.G. has somewhat supplemented representations of 
the Vendors (with new ones relating to Employees, 
Employees Plans and Investment Canada threshold) (s. 
3.01(5)-(6)).  

H.I.G. has also modified representations of the 
Purchaser relating to the equity and debt financing by 
limiting their temporal scope to the date of the 
Agreement (and not also the Time of Closing) and 
removing the Purchaser’s warranty that it will not incur 
liabilities that would materially impair its ability to 
perform the Agreement (s. 3.02(3)). 

On balance, H.I.G.’s revisions to the reps and warranties 
provisions in the SISP APA are very modest. 

Reddy has heavily modified the Vendors’ reps and warranties (s. 
3.01).  

In addition to making various drafting changes, Reddy has added 
new Vendors’ representations concerning the following matters: 
Qualification for Business; Consents and Approvals; Taxes; 
Financial Statements, Arctic Reports and Disclosure Controls; 
Absence of Certain Changes; Litigation; Property; Assets; 
Contracts; Compliance with Laws; Permits, Governmental Filings, 
No Violations; Pension and Employee Benefits; Intellectual 

Property; Insurance and Indemnification Rights; Environmental 
Matters; Employment and Labour Matters; Transactions with 
Related Parties; and Customers, Distributors and Suppliers (s. 3.01). 

Considerably less extensive revisions have been made (with no 
substantive provisions added) to the Purchasers’ reps and warranties 
(s. 3.02). 

Harvest has heavily modified the Vendors’ reps and warranties 
(s. 3.01).  

In addition to making various drafting changes, Harvest has 
added new Vendors’ representations concerning the following 
matters: Consents and Approvals; Investment Canada Act; 
Financial Statements, Undisclosed Liabilities; Absence of 
Certain Changes; Litigation; Title to Personal Property; 
Material Contracts; Compliance with Laws; Real Property; 
Labour and Employment Matters; Employee Benefit Plans; 
Customers and Suppliers; Customer Warranties; Affiliate 
Transactions, Interests in Customers, Suppliers, Etc.; 
Insurance; Environmental; and Product Liability (s. 3.01).  

Considerably less extensive revisions have been made (with no 
substantive provisions added) to the Purchaser’s reps and 
warranties (s. 3.02). 

Employees H.I.G. has agreed to offer employment agreements to all 
Transferring Employees, including the senior 
management team, on terms and conditions substantially 
the same, in the aggregate, as the terms and conditions 
of employment in effect on the date of the Agreement, 
but specifically excluding any change of control 
entitlements and equity incentives (s. 4.05(1)). 

Reddy has revised the employment clauses of the SISP APA 
(principally, s. 4.05), by providing that:  

• the Purchasers will offer employment to all employees except 
for (a) those listed on Schedule 4.05(1) and (b) the Arizona 
Employees;  

• the Purchasers’ compensation will not include equity incentive 
or long-term incentive plans; 

• the Purchasers will not assume any Arctic Plan or any liabilities 
related thereto and will provide to Transferring Employees after 
Closing only those benefits that the Purchasers determine to 
provide in accordance with these provisions; 

• the Purchasers will recognize all past service of Transferring 
Employees to the same extent as the Arctic Plan but will not 
duplicate benefits;  

Harvest has revised the employment clauses of the SISP APA 
(principally, s. 4.05), by providing that:  

• the Purchaser will offer to employ all employees of the 
Vendors, other than certain specified employees, on “an 
at-will basis (to the extent permitted by applicable Law)”, 
with base compensation, employee benefits and vacation 
that are substantially comparable in the aggregate to those 
that were in effect as of the date of the Agreement;  

• the Purchaser will recognize all past service of the 
Transferring Employees; and 

• the Vendors will facilitate the Purchaser’s offers of 
employment to the employees. 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

• employment for Employees on disability will depend on their 
ability to return to work; and 

• the Purchasers will retain the right to terminate any Transferring 
Employee at any time, with or without notice and for any (or no) 
reason, and also retain the right to modify the terms of 
employment of any employees after Closing. 

Pensions and 

Benefits 

Except as provided in Sections 2.03(1)(c) and (j) of the 
Agreement, the Purchaser will not assume any 
Employee Plans or Liabilities for accrued benefits or 
any other Liabilities in respect of any Employee Plans.  
The Transferring Employees will, as of the Closing 
Date, cease to accrue further benefits under the 
Employee Plans. The Vendors will retain all Liabilities 
for claims incurred by Transferring Employees prior to 
the Closing Date, and the Purchaser will be responsible 
for all Liabilities for claims incurred by Transferring 
Employees from and after the Closing Date (s. 4.05(7)). 

 

No drafting changes; however, Reddy notes in s. 4.05(1) that the 
Purchasers will recognize all past service including participation in 
benefit and retirement plans. 

The Revised APA provides that, except as specifically set out, 
the Purchaser will not assume, continue or maintain any of the 
Employee Benefit Plans and will not acquire any assets or 
assume any liability for those plans, and the Vendors will be 
solely responsible for funding and paying any benefits 
(including termination benefits) under the Employee Benefit 
Plans. 

Harvest has also added provisions that contemplate:  

• amendment and transfer of the Transferring Plans from the 
Vendors to the Purchaser, together with all assets, 
contracts, polices and agreements associated with such 
plans, effective as of the Closing;  

• reimbursement by the Vendors of the Purchaser for the 
cost of providing benefits for covered claims incurred 
prior to Closing under the Transferring Plans to the extent 
not covered by applicable insurance policies; and  

• transfer, following the Closing, from the Vendors to the 
Purchaser of cash in the amount equal to the excess of the 
aggregate accumulated contributions to the flexible 
spending reimbursement accounts under any Transferring 
Plan that is a flexible spending reimbursement account 
under a “cafeteria plan” intended to qualify under Section 
125 of the Code made during the year in which the 
Closing occurs by the Transferring Employees over the 
aggregate reimbursement payouts made for such year from 
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SISP APA REVISED APAs 

Provision / Concept H.I.G. Capital
1
 Reddy Ice Holdings, Inc. and 

Centerbridge Capital Partners, L.P. 

Harvest Partners, LP 

such accounts to such Transferring Employees (s. 4.05(6)). 

Tax Matters No significant revisions to the tax provisions in the SISP 
APA. 

Definition of “Tax”, as revised by Reddy, is quite expansive 
(includes various charges, of any nature, imposed by any 
Governmental Authority). 

Reddy is willing to pay Transfer Taxes up to a maximum of $4.5 
million, with any excess being the responsibility of the Vendors (s. 
2.10). Reddy notes that it wishes to discuss structuring alternatives to 
minimize the amount of taxes that may be payable. 

Reddy has added a provision enabling the Purchasers to deduct and 
withhold from the amounts payable under the Agreement any such 
amounts as may be required to be withheld under applicable Tax 
laws (s. 2.13).   

In s. 4.06, Reddy has added a provision requiring the Vendors to 
offer historical Tax Records referred in s. 2.02(g) to the Purchasers, 
prior to any destruction of such records. 

As revised by Harvest, the definition of “Tax” is broader than 
in the SISP APA. 

Harvest has added a clause requiring each Canadian Vendor to 
provide to the Purchaser, prior to the Time of Closing, 
certificates issued under section 6 of the Retail Sales Act 
(Ontario) and the equivalent provisions of the Laws of British 
Columbia, Saskatchewan and Manitoba (s. 2.09). 

Harvest has revised the Cooperation on Tax Matters provision 
(s. 4.06) to require the Vendor to retain all records with respect 
to the Assets which relate to any taxable period prior to the 
Closing until the expiration of the statute of limitations, as well 
as to give notice to the Purchaser prior to destroying any such 
records. 

Harvest has added a provision enabling the Purchaser to deduct 
and withhold from the consideration otherwise payable under 
the Agreement such amounts as the Purchaser is required to 
withhold under any federal, state, local or foreign Tax law (s. 
6.03).  

Regulatory 

Approvals 

H.I.G. has accepted the Vendors’ “hell or high water” 
provision in the SISP APA. 

H.I.G. is of the view that no regulatory approval is 
required under the Competition Act (Canada) in 
connection with its bid, and it anticipates no issues 
under the Hart-Scott-Rodino Act in the U.S. 

Reddy has revised the Regulatory Matters provision (s. 4.02) to 
replace all references to Regulatory Approvals with references 
merely to “HSR Act Compliance”, noting that Reddy does not 
believe that any pre-closing filings are required under the 
Competition Act (Canada) or the Investment Canada Act. Reddy has 
also modified these provisions to require both the Vendors and the 
Purchasers to co-operate to obtain the required HSR Act 
Compliance. 

Harvest has accepted the provisions on Regulatory Matters in 
the Form of APA with a few revisions, notably, the change in 
the standard for seeking to satisfy the conditions precedent 
from “reasonable best efforts” to “commercially reasonable 
efforts” (s. 4.02). 
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Conditions H.I.G. has added, to the Purchaser’s closing conditions 
in s. 5.02, the absence of Material Adverse Effect on 
Closing and the delivery by the Vendors of certification 
that no withholding is required under the U.S. FIRPTA 
rules. 

H.I.G. has also expanded the Vendors’ closing condition 
relating to the availability of the Payment Order on 
Closing to include any other distribution order of the 
Canadian Court that will direct the Vendors to pay the 
Arctic Lender Claims in full. 

No financing or due diligence conditions. 

Reddy has made drafting changes to the closing condition provisions 
(ss. 5.01-5.04), including by adding a new Purchasers’ condition that 
there shall be no Material Adverse Effect on Closing except for the 
Bankruptcy Proceedings (s. 5.02(e)). 

No financing  or due diligence conditions. 

Harvest has made drafting changes to the closing condition 
provisions (ss. 5.01-5.04), including by expanding the 
Purchaser’s condition requiring the Vendors to deliver 
Consents or Bankruptcy Orders in respect of the assignment of 
the Material Assigned Contracts to the Purchaser such that this 
condition expressly requires the delivery of written consents of 
the lessors under specified real estate leases in California (s. 
5.02(d)). 

No financing  or due diligence conditions. 

Termination H.I.G. has revised the Effect of Termination provision 
(s. 5.06) to the effect that, to the extent that the Deposit 
is forfeited to the Vendors pursuant to the termination of 
the Agreement, such forfeiture by the Purchaser shall 
constitute the Vendors’ sole and exclusive remedy in 
connection with such termination. 

 

Reddy has substantially revised the termination provisions (s. 5.05-
5.06). In particular:  

• the length of the termination notice has been increased (from 10 
to 30 days);  

• the Purchasers can terminate prior to Closing if any condition 
under Sections 5.01 or 5.02 has not been satisfied by the Outside 
Date or if such condition becomes impossible to satisfy by then 
(and the Purchasers have not waived it);  

• the Vendors can terminate prior to Closing if any condition 
under Sections 5.01 or 5.03 has not been satisfied by the Outside 
Date or if such condition becomes impossible to satisfy by then 
(and the Vendors have not waived it); and 

• the Vendors can terminate prior to Closing if all of the 
conditions in Sections 5.01 and 5.02 have been satisfied or the 
Vendors are willing to waive unsatisfied conditions (if any), and 
the Vendors have given to the Purchasers an irrevocable written 
notice of such satisfaction confirming that the Vendors are 
ready, willing and able to complete the Closing, but the 
Purchasers fail to complete the Closing within 5 Business Days 

Harvest has added a provision (in s. 5.05) whereby the 
Agreement will terminate on a particular date (unspecified) 
unless (a) the Purchaser gives the Vendors written notice that 
the Agreement continues in full force or (b) each Vendor has 
duly executed and delivered the Agreement prior to such time.  

Harvest has also modified the definition of “Outside Date” in 
the Termination clause to provide that the Outside Date is the 
later to occur of (a) July 31, 2012 and (b) the date that is 40 
days following the delivery to the Purchaser of the Agreement 
duly executed by each Vendor (or such later date as the parties 
may agree upon in writing). 

The Effect of Termination provision (s. 5.06) has also been 
revised, notably, to restrict the availability of legal and 
equitable remedies that may otherwise be available to the 
Vendors in the event of non-completion by the Purchaser or 
failure to obtain the required financing. 
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of receiving such notice. 

The Effect of Termination provision (s. 5.06) has also been revised, 
notably, with respect to the treatment of the Deposit, which will be 
treated as liquidated damages in termination circumstances. 

Financing 

Arrangements 

In the Revised APA, H.I.G. has added covenants of the 
Vendors to cooperate with the Purchaser in, and 
otherwise facilitate, the obtaining of the required debt 
financing (s. 4.08). 

Under the Revised APA, the Purchaser is assuming 
various covenants in favour of the Vendors in 
connection with the timely consummation of the 
Financings, including the use of commercially 
reasonable efforts to negotiate definitive credit or other 
agreements, keep the Fund informed and apprised 
throughout the process, refrain from certain actions that 
might jeopardize the Financings, and secure an 
Alternative Financing, if required (s. 4.09). 

In the Revised APA, Reddy has added new Cooperation with 
Financing provisions which require the Vendors to cooperate with 
the Purchasers, and otherwise facilitate and assist, in the obtaining of 
the Debt Financing (s. 4.09). In addition, drafting changes have been 
made to the Financing provision (s. 4.08). 

In the Revised APA, Harvest has added provisions regarding 
financing (s. 4.09), pursuant to which the Purchaser will: 

• use commercially reasonable efforts to consummate the 
financing  contemplated by the Debt Financing Letter 
(including by negotiating and entering into definitive 
credit or loan agreement(s)) and to satisfy all terms, 
representations and warranties in that letter; 

• keep the Fund reasonably informed with respect to all 
material activity concerning the financing; 

• not, without the Fund’s prior written consent, take any 
action or enter into any transaction that would materially 
impair the Purchaser’s ability to obtain financing; and 

• if the Debt Commitment Letter is terminated or modified 
in a manner materially adverse to the Purchaser’s ability to 
complete the transactions contemplated by the Agreement, 
use commercially reasonable efforts to promptly obtain a 
new financing commitment providing for an amount of 
financing necessary to consummate such transactions. 
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Other Covenants H.I.G. has supplemented the description of the U.S. Sale 
Recognition Order to be sought by the Monitor to 
include approval of the purchase and sale to the 
Purchaser of all of the Assets, wherever located, free 
and clear of all Liens (other than Permitted 
Encumbrances) on the Assets, pursuant to section 
363(b) of the U.S. Bankruptcy Code (s. 4.01(2)). 

Reddy has expanded the description of the U.S. Sale Recognition 
Order to be sought by the Monitor pursuant to s. 4.01(2) of the SISP 
APA. As revised, it includes provisions to the effect that any 
Assigned Contracts (identified by reference to an exhibit) that 
purport to provide for additional payments, charges or other financial 
accommodation will be unenforceable; that certain Assigned 
Contracts (identified by reference to an exhibit) will be transferred to 
the Purchaser, and that no Assigned Contract can be terminated or 
modified pursuant to any change of control provision as a result of 
the transaction contemplated by the Agreement. 

Harvest has somewhat broadened the description of the U.S. 
Sale Recognition Order to be sought by the Monitor pursuant 
to s. 4.01(2) of the SISP APA and has added a provision 
requiring the Vendors to seek one or more Payment Orders 
from the Canadian Court (s. 4.01(3)). 

In Section 4.03, Harvest has added a number of new 
restrictions on the Vendors relating to the operation of the 
Purchased Businesses during the pre-closing period. 

Other Notable 

Provisions 

H.I.G. has deleted the mutual waiver of compliance with 
the Bulk Sales Act (s. 4.07).  

H.I.G. has added a third party beneficiary clause (in s. 
8.07) intended to extend the benefit of certain provisions 
of the Agreement to the Financing Sources of the 
Purchaser. 

H.I.G. has also modified the Attornment provision (s. 
8.14) to the effect that no party to the Agreement may 
bring or support any claim against the Financing 
Sources in any forum other than specified courts of New 
York.  

Reddy has deleted “commercially reasonable efforts” from Section 
2.12 to create an unqualified obligation of the Vendors to obtain a 
Bankruptcy Order if the Vendors fail to obtain any Consents. The 
revised provision states that the Purchasers will be responsible for all 
Cure Costs in respect of the Assigned Contracts. 

Reddy has added a third party beneficiary clause (in s. 8.05) 
intended to extend the benefit of a number of provisions of the 
Agreement to the parties to the Equity Funding Letter (i.e., 
Centerbridge), the Purchaser Group Members and the Lenders. 

 Reddy has revised the Governing Law provision (s. 8.11) such that 
certain provisions of the Agreement that enure to the benefit of the 
Lender Group Members be governed by New York law and the 
governing law of the Agreement be subject to the terms of the Equity 
Funding Letter and the Debt Commitment Letter with respect to the 
application of the New York law. 

Reddy has also modified the Attornment provision (s. 8.12) to the 
effect that any claim against any parties to the Equity Funding Letter 
and the Debt Commitment Letter, or any Lender Group Member, in 
any way related to the Agreement may only be brought in New York 
courts. 

Harvest has added a third party beneficiary clause (in s. 8.05) 
intended to extend the benefit of certain provisions of the 
Agreement to the Lenders and their Affiliates. 

Harvest has also added limitation of damages provisions (in s. 
8.10) seeking to limit the availability of legal and equitable 
remedies of the Vendors for matters arising out of the 
Agreement, including with respect to the acquisition financing. 
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Schedules • Schedule 1.01A – Form of Assumption Agreement  

H.I.G. has modified this Schedule by deleting the 
Purchaser’s release and indemnity in favour of the 
Vendors. 

• Schedule 4.03(1)(e) – Permitted Encumbrances 

H.I.G. has made modified the description of 
Permitted Encumbrances, including by deleting 
specified liens in favour of the Arctic Lenders and 
The Toronto-Dominion Bank. 

• Schedule A – Subsidiaries of the Fund 

Reddy has added ICEsurance Inc. to the list of subsidiaries. 

• Schedule 1.01A – Form of Assumption Agreement  

Reddy has modified this Schedule by deleting the Purchaser’s 
release and indemnity in favour of the Vendors and adding 
ICEsurance Inc. to the accompanying Schedule of Subsidiaries. 

• Schedule 1.01C – Excluded Contracts 

Reddy has inserted into this schedule a list of 27 specified 
“Excluded Contracts”. 

• Schedule 2.01(m) – Excluded Redundant Properties 

Reddy has added two locations: (a) at 4000 Patrick St., 
Montreal, QC, and (b) at 600 South 80th Ave., Tolleson, AZ. 

• Schedule 4.02(7) – Maximum Required Divestitures 

Reddy has added a schedule of Maximum Required Divestitures 
consisting solely of the Purchasers’ Monahans, TX, plant and 
associated distribution centers, and an additional facility whose 
EBITDA for the year ended Dec 31, 2011 does not exceed $1.0 
million. If the Vendors request the assumption of the Arizona 
lease, the Maximum Required Divestitures will also include the 
Arizona Business. 

• Schedule 4.03(1)(e) – Permitted Encumbrances 

Changes made to the description of Permitted Encumbrances. 

• Schedule 4.05(1) – Designated Executives 

Reddy added a new schedule listing 14 executive employees. 

• Schedule A – Subsidiaries of the Fund 

Harvest has added ICEsurance Inc. to the list of 
subsidiaries. 

• Schedule 1.01A – Form of Assumption Agreement  

Reddy has modified this Schedule by deleting the 
Purchaser’s indemnity in favour of the Vendors, qualifying 
the release of claims by the Purchaser by gross negligence, 
willful misconduct or fraud on the part of any Vendor, and 
adding ICEsurance Inc. to the accompanying Schedule of 
Subsidiaries. 

• Schedule 4.03(1)(e) – Permitted Encumbrances 

Harvest has made drafting changes to the description of 
Permitted Encumbrances. 
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Sources and Uses of 

Funds 

According to H.I.G.’s bid letter, the funding sources for 
the transaction are: 

• Revolver ($40 million):  $19.5 million  

• Term Loan:  $170 million 

• Equity:  $265 million 

Total:  $454.5 million 

The bid is not conditional on obtaining financing, and 
Credit Suisse has provided a fully underwritten 
commitment for the debt financing. 

H.I.G. intends to use the transaction funds as follows: 

• Purchase Price: $434.5 million  

• Fees and expenses: $20 million 

Total:  $454.5 million 

According to Reddy’s bid letter, the funding sources for the 
transaction are: 

• Debt Financing:  $195 million 

• Equity Commitment (incl. Deposit):  $164.1 million 

• Assumed Liabilities:  $16.7 million 

Total:  $375.8 million 

Reddy intends to use the transaction funds as follows: 

• Enterprise Value:  $340 million 

• Working Capital Adjustment:  $19.1 million 

 Cash Purchase Price:  $359.1 million 

• Assumed Liabilities:  $16.7 million 

Total:  $375.8 million 

According to Harvest’s bid letter, the funding sources for the 
transaction are: 

• Revolving Credit Facility:  $20 million 

• Senior Debt:  $170 million 

• Harvest Equity:  $94.3 million 

• Seller Preferred & Commons:  $39.2 million 

Total: $323.5 million 

Harvest intends to use the transaction funds as follows:  

• Repay DIP:  $24.2 million 

• Repay First Lien Debt:  $30.3 million 

• Repay second lien principal:  $194.3 million 

• Fund AZ put:  $12.5 million 

• Seller Preferred & Common:  $39.2 million 

• Fees & Expenses:  $23 million 

Total:  $323.5 million 
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Schedule 1.01B – Sealed by Order of the Manitoba Court of Queen’s Bench 
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