


REPORT OF FRASER MILNER CASGRAIN LLP
REGARDING CERTAIN FUNDS HELD IN TRUST
BY MCCARTHY TETRAULT LLP IN CONNECTION WITH UNIT SALES BY
THE ROSSEAU RESORT DEVELOPMENTS INC.
(DECEMBER 7, 2009)

A. INTRODUCTION

This report is prepared further to the second report of Alvarez & Marsal Canada ULC, as Court
appointed receiver and manager pursuant to the Courts of Justice Act and Construction Lien Act
Trustee and Alvarez & Marsal Canada Inc. (formerly Mclntosh and Morawetz Inc.} as interim
receiver pursuant to the Bankrupicy and Insolvency Act of the assets of the Rosseau Resort
Developments Inc. (“RRDI™), dated July 3, 2009 (the “Second Report”) which reviews certain
matters in relation to amounts held in the trust account of McCarthy Tetrault LLP (*"MT”) which
were excluded from the definition of “net closing proceeds” in the joint undertakings given by
MT and RRDI in favour of its mortgage lenders (the “Joint Undertakings”).

The Second Report summarizes the itemized deductions from the net closing proceeds to be
remitted to WestLB AG, Toronto Branch as agent for the syndicate of lenders (collectively the
“Lenders™) pursuant to the Joint Undertakings and the Second Report states at paragraph 9.5
that MT is holding $1,411,626.66 on account of the Closing Costs Holdback, as defined in
paragraph 1(c)(ii) of each Joint Undertaking, in respect of the 73 unit sale transactions that have
closed. The Second Report further states at paragraph 9.13 that MT advises that it is holding the
following amounts in its trust account:

(a) $15.418.50 of GST on account and $92,806.08 on account of RST, as contemplated in
paragraph 1(c)(i) of each Joint Undertaking;

(b)  $211,880.32 representing amounts collected from purchasers on account of estimated
realty taxes to be held in trust by MT for such purchasers to be applied against such
purchasers’ future realty tax liability, as contemplated in paragraph I(c)(iit) of each Joint
Undertaking;

(c) $3,263.58 on account of the remaining balance Red Leaves Resort Association (the
“Resort Association”) entry fee (the “Resort Entry Fee™), as contemplated in paragraph
1(c)(iv) of each Joint Undertaking; $48.,401.20 was remitted by MT to the Resort
Association by two cheques, one dated April 7, 2009 in the amount of $14,968.14 and
another dated May 11, 2009 in the amount $33,433.06;

(d) $4,704.00 on account of Marriott Gold Membership fees (the “Marriott Gold
Membership Fees™), as contemplated in paragraph 1(c)(vi) of each Joint Undertaking;
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(e) $26.444.55 on account of the fees in relation to the Resort to Resort membership (the
“Resort to Resort Fees”), as contemplated in paragraph 1(c)(viii) of each Joint
Undertaking;

) $1,134,407.35 on account of condominium common expenses, as contemplated in
paragraph 1(c)(ix) of each Joint Undertaking;

(g) $210,000.00 on account of proposed indulgence cards for use at the resort (the
“Indulgence Cards”), as contemplated in paragraph 1(c)(vii) of each Joint Undertaking;
and

h) the following amounts as contemplated in paragraph 1(c)(v) of each Joint Undertaking:
6 $20,813.62 for realty taxes;
(i)  $37.751.32 for common expenses;
(iii)  $5,670.00 for telecommunication fee; and
(iv)  $2,812.95 for basic annual fee to the Resort Association.

The Second Report notes that the Receiver has received an opinion from one of its legal counsel
that a trust was created that provided for the Closing Costs Holdback, as described in paragraph
1(c)(ii) of each Joint Undertaking, to be used to satisfy certain obligations in respect of closing
costs with the remainder to be paid to WestLB, and that a trust exists for the items in paragraphs
1{c)(i) and 1(c)(iii) of each Joint Undertaking (referred to in (a) and (b) above). However, it was
determined that further review would be required to determine whether RRDI has claims with
respect to the balance of the funds.

We understand that there is confirmation that the Resort to Resort Fees were previously paid by
RRDI from other funds, prior to unit closings, and accordingly, there are no claims by other
parties with respect to the funds described in paragraph (e) above.

Our analysis of the other amounts is set out below, including our view as to whether the funds
are held in trust for the benefit of unit purchasers, RRDI or any other parties.

This report summarizes information and analysis with respect to the incentive categories
identified in the existing materials with no reference to individual unit numbers. A detailed
supplemental report will also be provided to summarize the details with respect to individual
units.

B. OVERVIEW OF CONCLUSIONS AND RECOMMENDATIONS

There may have been an intention by RRDI to create trusts for the benefit of purchasers or third
party service providers for specified purposes to which portions of the closing funds paid by unit
purchasers were to be contributed. However, for the reasons described below, we are of the view
that (i) such trusts were not created with respect to the following funds; (ii) that the following
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funds are held by MT in trust for RRDI; and (i1i) we recommend that an order be sought that MT
pay these funds to the Receiver:

(a) $3,263.58 being the remaining balance shown as being held on account of the Resort
Entry Fees;

(b) $4,704.00 shown as being held on account of Marriott Gold Membership Fees;

(c) $703,935.77 shown as being held for condominium common expenses for 30 units for
which there is an agreement by RRDI as tenant under a lease to pay common expenses as
and when they become due';

(dy  $210,000.00 shown as being held on account of Indulgence Cards; and

(e) the following amounts shown as being held in respect of prepaid expenses under the
modified sale/leaseback transactions:

(i) $20,813.62 for realty taxes;
(i) $5,670.00 for telecommunications services fee; and
(iify  $2,812.95 for basic annual fee to the Resort Association.

With respect to the following amounts, shown as being held for condominium common
expenses, we are of the view that such funds are held in trust by MT for Muskoka Standard
Condominium Corporation No. 62 (the “Condominium Corporation™), in accordance with
Section 78(1) of the Condominium Act, 1998 and we recommend that the Receiver request the
Court’s direction for MT to pay these funds to the Condominium Corporation:

(a) $430,471.58 with respect to the condominium expenses for 23 units, for which the
purchasers and RRDI agreed to the Common Expense Subsidy in the applicable
agreement of purchase and sale; and

(b) $37,751.32 in respect of condominium common expenses under the modified
sale/leaseback transactions for 2 units.

C. FACTS AND ASSUMPTIONS

We assume that the MT Chart titled “Calculation of McCarthy Tetrault LLP Payment to
WestLB” (the “MT Chart”) provided to us by MT constitutes an accurate description of the
total amount of funds held in respect of each unit. We also assume that the categorization of the
amounts for each unit into separate columns in the MT Chart reflects the instructions provided
by RRDI to MT as set out in Schedule “B” to each of the Certificates given by RRDI to Lenders
pursuant to certain conditions set out in the Credit Agreement dated February 1, 2007 (the

"For these units, there is no Common Expense Subsidy contained in the agreement of purchase and sale, except in
the case of one unit where the parties entered into a lease and an agreement with a Common Expense Subsidy, as
described in Footnote 20, at Section H.3(a) below,



“RRDI Certificates”). We are also relying on the agreement of purchase and sale and lease for
each unit and statement of adjustment documentation for these units where it was provided to us.
We have been provided with all RRDI Certificate Schedule B documentation documents and all
statements of adjustments.

In addition, we received the following information from MT in recent e-mail correspondence:

o The amounts listed as Resort Entry Fees in the MT Chart include the entry fees payable
by both purchasers and RRDI, but the only references in the statemnent of adjustments for
each unit were to the purchaser’s portion of the entry fee.

e Purchasers were not informed of the holdbacks or any trust arrangements, except where
specifically required by the applicable agreements of purchase and sale,

e The arrangements (and the reasons for them) were thoroughly discussed by RRDI’s
counsel and Lenders’ counsel. Most of the communications were oral, although the
charts were prepared and circulated to all on a daily basis once closings commenced.

o The holdbacks for condominium common expenses and for Indulgence Cards were held
back pursuant to instructions received from RRDI as documented in the Schedule “B”
documents.

We have also received further e-mail correspondence from MT regarding background for the
Indulgence Cards and we have been informed generally by MT regarding discussions between
RRDI and MT regarding the arrangements. Finally, we have reccived information from e-mail
correspondence between Ari Katz of Blakes and Kristi Panko of RRDI dated July 6, 2009
regarding certain incentive items (the “Panko/Katz e-mail™).

Other than as set out herein, we have not reviewed any other collateral or related documentation
or correspondence with the purchasers or their solicitors in respect of the relevant incentive
items.

D. THE FUNDS

The MT Chart contains a row for each closed unit and columns for various items, including
separate columns corresponding to each of the “purchasers incentive” items discussed in this

report. The amounts shown in each cell correspond to the amounts set out in Schedule B to each
RRDI Certificate.

We note that after comparing the MT Chart to the agreements of purchase and sale, leases and
related documents that were provided to us for review, there are some discrepancies in certain
amounts. For example, amounts are shown as held back in the MT trust account for a particular
incentive for a particular unit, where the sale/lease documents (as provided to us) for the unit do
not include any reference to the incentive. We understand from the Panko/Katz e-mail
correspondence that some of these incentives may have been discussed with purchasers but never
documented. This may have implications as to the accuracy of the calculations used for



Schedule “B” to each RRDI Certificate and the consequent payments to Lenders based on these
calculations. However, further evidence may be available showing the basis for these amounts.
In any event, for the purposes of this report, we have assumed that the amounts in the MT Chart
are an accurate record of the funds currently held in the MT trust account and the basis used for
deduction of these amounts in each case from the net sale proceeds pursuant to the Joint
Undertakings.

E. THE JOINT UNDERTAKINGS

Pursuant to the Joint Undertakings, RRDI and MT agreed that as long as any amounts continued
to be owed to the Lenders under the Lender’s security, MT would remit the Net Closing
Proceeds (as defined in the Joint Undertakings) received by MT in connection with the final
closing of each unit sale transaction to the Lenders within one (1) business day after receipt.

As defined in the Joint Undertakings, “Net Closing Proceeds™ for any unit means the balance due
on closing in accordance with the final statement of adjustments for the sale of that unit less
certain items including the following, each of which will be addressed separately in the sections
below:

(a) The entry fees agreed to be paid by RRDI pursuant to the applicable sales agreement
payable to the Resort Association on behalf of the purchaser and RRDI (0.5% of the
unit’s sale price).

(b) The amount agreed to be paid by RRDI pursuant to the applicable sale agreement to
cover the fees payable for Marriot Gold membership for a two (2) year period as listed on
the Spreadsheet (as defined in the Joint Undertakings).

{c) The value of the Indulgence Card agreed to be issued pursuant to the applicable sale
agreement to the purchasers of the units as shown on the Spreadsheet with such amount
to be paid by MT to RRDI to be held in trust and applied to satisfy amounts charged
against the Indulgence Card.

(d)  The amount of common expenses agreed to be paid by RRDI pursuant to the applicable
sale agreements on behalf of the purchasers of those units as listed on the Spreadsheet to
be paid by MT to the Condominium Corporation for credit to the accounts for those units.

(e) The amounts agreed to be paid by RRDI pursuant to the applicable sale agreements in
respect of certain of the Hotel Units as follows:

(1) The estimated realty taxes aftributable to the unit covering the three (3) year
period following occupancy date to be paid by MT to the Township of Muskoka
Lakes for credit to the tax account for the unit.

(i)  The estimated common expenses attributable to the unit for the period from the
closing date until the third anniversary of the occupancy date to be paid by MT to
Muskoka Standard Condominium Corporation No. 62 for credit to the account of
that unit.



(iii)  The estimated fees for Telecommunication Service attributable to the unit for the
period from the closing date until the third anniversary of the occupancy date to
be paid by MT to the Rental Pool Manager, Rosseau Resort Management Services
Inc., in trust, for credit to the account for that unit.

(iv) The basic annual fee payable to the Resort Association for the three (3) year
period following occupancy date to be paid by MT to the Resort Association for
credit for that unit.

The Joint Undertakings also include the following trust language in connection with realty tax
amounts, which are excepted from “Net Closing Proceeds™:

“amountts collected from purchasers on account of estimated realty taxes which shall be heid in trust by

MecCarthy and paid to the Township of Muskoka Lakes to be applied against the realty taxes attributable to
the unit (including realty taxes pursuant to a supplementary tax bill when issued);” [emphasis added]

Similarly, the Joint Undertakings define the “Closing Costs Holdback™, as a further exception
from the Net Closing Proceeds, and provide the following trust language:

“The Closing Costs Holdback shall be held in trust by McCarthy deposited into an account to be specified
by WestLB (which shall be pledged in favour of WestLB) and shall be used to pay closing costs comprised
of brokerage commissions and other reasonable closing costs (including legal fees and disbursements)
subject to the prior approval of WestLB acting reasonably and without delay in accordance with a control
agreement in favour of WestLB provided that McCarthy shall be entitled to deduct and to pay the following
on closing:

A. brokerage commissions which are required to be paid as a term of the agreement of purchase and
sale for the unit plus GST; and

B. the levy payable to the Law Scciety of Upper Canada respecting the sale of the unit plus GST.”

We note that similar language is not used in the Joint Undertakings for the other exceptions that
are addressed in this report, with respect to the holding of certain amounts in trust by MT.

F. RRDJI CERTIFICATES

We have received and reviewed copies of “Schedule B” documents which we understand were
attached to the RRDI Certificates, and which certify the amount of funds for each unit that will
be received by the Lenders within one business day of each closing. There is a separate
Schedule “B” for each unit which contains the relevant calculation for each unit and itemizes the
separate purchaser incentive amounts as deductions from the actual sales price to arrive at the
amount to be provided to the Lenders. This formula corresponds to the approach set out in the
Joint Undertakings.

Our understanding is that the amounts shown in the Schedule “B” documents for the various
purchaser incentive deductions were held back from the payment to Lenders and are held in the
MT trust account as shown on the MT Chart and the Schedule “B” information as to the specific



amounts for each incentive for each unit was used as the basis for the amounts shown in the
corresponding cells in the MT Chant.

G. THE INCENTIVES

1. Resort Association Entrv Fees Incentive

Pursuant to the Red Leaves Resort Association Act, 2006, all owners of “resort land” as defined
therein are members of the Resort Association, and the Resort Association has the right to
enforce the financial obligations of members, including payment of fees which are set by the
Resort Association’s By-laws.

Purchasers were notified in the agreements of purchase and sale as to the intention that the
Resort Association would be established. Several agreements of purchase and sale include an
incentive provision which states that “the entry fee payable to the Resort Association will be
waived”. Certain agreements also include an incentive by way of a promised cap on annual fees.
The Resort Entry Fee includes a portion to be paid by each of RRDI and the purchaser for any
agreement entered into after July 31, 2006 and we are advised that the amounts referenced in the
MT Chart in respect of the waived entry fees include both portions.

The MT Chart indicates that a remaining balance of $3,263.58 is held in the MT trust account in
respect of this item and that $48,401.20 has been remitted by MT to the Resort Association. It
appears from the MT Chart that funds were held for 23 units on this basis, in varying per-unit
amounts. It is not clear from the MT Chart to which units and which portions (vendor or
purchaser) of the entry fee the remaining amounts are attributable, although we understand from
MT that this would relate to the later closings.

2. “Marriott Gold” Membership Incentive

We were advised that some agreements of purchase and sale contain an additional incentive
provision which states that the purchaser will be entitled to a paid “Marriott Gold” membership
for the first two years of occupancy. We understand that this incentive was discussed with some
purchasers although we have found only one agreement which includes reference to this
incentive.

The MT Chart indicates that $4,704.00 is held in the MT trust account in respect of this item. It
appears from the MT Chart that funds are held for 56 units on this basis in an amount of $84.00
per unit.

The e-mail from Kristi Panko indicates that she did not know “how it was arranged that these
would be paid for, or why funds were held back from closing to pay for these”. Ms. Panko

indicated that she was also under the impression that the “Marriott Gold” membership upgrade
did not have an associated cost.

3. Common Expense Subsidy Incentive




Several agreements of purchase and sale contain a provision (usually contained in an addendum
#1) whereby RRDI covenants and agrees that (a) on closing, it shall provide to the Condominium
Corporation an amount (the “Common Expense Subsidy™), to be calculated in accordance with
a specified formula, typically amounting to 26 times the estimated common expenses for the unit
per accounting period as specified in the budget included in the Disclosure Statement; and (b) on
the closing it shall deliver a cheque to the Condominium Corporation in the amount of the
Commoen Expense Subsidy to be applied by the Condominium Corporation towards the common
expenses attributable to the unit. The provision contains an acknowledgement by the purchaser
that notwithstanding RRDI’s obligations to pay the Common Expense Subsidy to the
Condominium Corporation, the purchaser will be responsible for all common expenses
attributable to the unit.

Common expenses are also addressed in several leases (leasebacks) pursuant to which RRDI as
tenant agreed to pay common expenses attributable to the unit during the term of the lease as and
when they become due.

The MT Chart indicates that a total of $1,172,158.67 is held in the MT trust account in respect of
this item for 54 units in varying per unit amounts. This appears to represent funds for common
expenses held back for (i) purchasers who agreed to the Common Expense Subsidy, (if)
purchasers with leaseback arrangements where RRDI, as tenant, agrees to pay expenses during
the term; and (iii) purchasers under the modified sale/leaseback arrangements as described
below.

4, Indulgence Card Incentive

Some agreements of purchase and sale contain an additional incentive provision which states as
follows:

“Purchaser is entitled to one (1) “Indulgence Card” valued at CDN, $20,000.00 when purchaser
takes ownership of their suite in The Longview Building, The Indulgence Card is valid for 2 years
from opening. It is non-transferable. It is limited to homeowner’s immediate family.”

‘The MT Chart indicates that $210,000.00 is held in the MT trust account in respect of this item
for ten (10) units (nine at $20,000.00 and one at $30,000.00).

Indulgence Cards were not provided to purchasers on closing and MT has advised that their
understanding was that the actual cards would be issued at the resort after closing. Peter Quinn
of MT confirmed that he attended meetings with RRDI where it was understood by RRDI that it
was pre-funding these obligations as of the closing date. In recent e-mail correspondence, Mr.
Quinn notes that some of the details of the Indulgence Card program still have to be worked out,
but, in his view the purposes of the trust were: “(a) to ensure that RRDI was not making a future
financial commitment to purchasers on closing (in order to comply with the OSC Exemption
Order) and (b) that the monies would be available to be spent by the purchasers for goods and
services (and common expenses if they so elected) at and around the Resort.”

Mr. Quinn has also provided us with copies of e-mail correspondence among Kristi Panko, Colin
Yee, Mr. Quinn and others from March and April, 2009 regarding the proposed details for the



operation of the Indulgence Card program. We have no evidence that these operational details
were finalized. [t was proposed that a separate third party would manage the administration of
the Indulgence Card program and that the Resort Association would open up a separate bank
account for the indulgence funds and administer the program. In an e-mail dated April 9, 2009,
Julie Michalak asked Colin Yee “Are the funds being forwarded to us from McCarthy when the
owners close? Are they segregated from the rest of the funds?” She also noted that “[w]e should
think about setting up a separate bank account within the RLA to put the funds into.” Mr. Yee
responded by confirming that MT “needs to send us the funds” and that the funds “should be
segregated so we should set up a separate bank account”.

5. Prepaid Expenses for Modified Sale/Leasebacks

We are advised by MT that the “modified sale/leaseback™ agreements include an addendum
which contains the following (although the executed agreements of purchase and sale that were
provided to us do not contain this):

“The Vendor agrees to make the following payments on Closing for the benefit of the purchaser (such
payments being based on the Vendor's estimate of the amounts that will be payable during the period of
three years following the Occupancy Date):

{(a) $ onaccount of realty taxes attributable to the Unit to be paid to the Township of Muskoka
Lakes for credit to the tax account for the Unit;

(b) §  on account of common expenses attributable to the Unit. This amount shall be paid to the
Vendor’s solicitors in trust to be distributed as follows:

(i) the Vendor shall be paid the amount of commeon expenses that would otherwise have
been included in the Occupancy Fees for the period from the Occupancy Date to the
Closing Date; and

(ii} the balance shall be paid to the Residential Condominium Corporation for credit to the
conunon expenses account for the Unit;

{c) $ on account of telecommunications service (including telephone, satellite television and
internet service} to be paid to the Rental Pocl Manager; and

(d) the basic annual fee to be paid to Red Leaves Resort Association equal to $1.00 per square foot
PEr anpum.

The above payments will be made by the Vendor directing the purchaser to deliver cheques to satisfy part
of the balance due on closing in favour of the payees identified above. The purchaser acknowledges that
the amounts specified are the Vendor’'s best estimates of the amounts that wili become due during the
period of three years following the Occupancy Date. The purchaser agrees that he or she will be
responsible for any additional payments that may be required for such period and the Vendor agrees that
the purchaser will be entitled to the benefit of the payments notwithstanding that the amounts paid exceed
the amounts actually due.”

The leases for these units include similar language. The signed copies provided to us include the
following:
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The Tenant [RRDI] acknowledges that the Landlord has pre-paid on the Tenant’s behalf the
following amounts:

(a) $__ on account of realty taxes attributable to the Unit paid to the Township of Muskoka
Lakes for credit to the tax account for the Unit;

(b) $§_ on account of common expenses attributable to the Unit. This amount has been paid to
McCarthy Tetrault LLP in trust to be distributed as follows:

(1) the Tenant shall be paid the amount of common expenses that would otherwise have
been included in the Occupancy Fees for the peried from the Occupancy Date to the
Closing Date; and

(ii} the balance shall be paid to the residential Condominium Corporation for credit to
the common expenses account for the Unit

(c) 3 on account of telecommunications service (including telephone, satellite television and
internet service) to be paid to the Rental Pool Manager

(d) the basic annual fee to be paid to Red Leaves Resort Association equal to $1.00 per square foot
PEer annu.

H. ANALYSIS

1. Funds Held in the MT Trust Account

Having regard to the terms of the Joint Undertakings, the schedules to each of the RRDI
Certificates appear to have been created to itemize the incentive-related deductions from the Net
Sale Proceeds for each unit in an organized manner. The MT Chart places all this information in
one document, with each cell representing a specific incentive-related amount for a particular
unit. In this context, these specific components of the sale proceeds for each unit have been
separated for administrative purposes in the MT trust account, identifying the basis for MT
holding the funds after payment to the Lenders pursuant to the Joint Undertakings.

The closing funds were paid by unit purchasers to MT in trust, pursuant to directions by RRDI as
vendor under the agreements of purchase and sale to make the funds so payable. Upon closing
of each transaction, the sale proceeds held in the trust account would, in the ordinary course, be
the property of the vendor (RRDI) unless it can be shown that the proceeds or any portions of
them are held in trust for the benefit of the purchasers or other parties.

As noted above, the itemizing of the proceeds held back for each unit into separate categories
based on the incentives appears to have been done as an administrative matter in the context of
the Joint Undertakings and does not in itself mean that these funds were held in trust for the
purchasers for these purposes. Typically in real estate transactions, a vendor will direct the
purchaser to pay closing funds to the vendor’s lawyer “in trust” and the lawyer may be directed
by the vendor to pay portions of the closing proceeds to others (for example, as here, to mortgage
lenders). Upon the closing of the transaction, absent any other claims to the beneficial interest in
those funds, the closing proceeds would be the vendor’s. In this case, following payment to the
Lenders pursuant to the Joint Undertakings, the amounts shown in the MT Chart have remained
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in MT’s trust account. The issue for analysis is whether any portions of the property (funds) held
by MT in its trust account pursuant to the direction of RRDI constitute specific property
impressed with a trust in favour of unit purchasers (or other parties) for the specified purposes.

2. Trust Reguirements

A trust can come into existence in one of two ways. It is either clear from a person’s words or

acts that there is an intention to settle property by way of a trust, or the law imposes trust
- - » - . 7

machinery in a given situation to ensure that property passes from one party to another.”

Express/Implied Trust

According to Donovan Waters, “[a] trust is creafed or set-up, a verb often used in speech, when
there is an intention to create a trust, certainty of property, certainty of objects and the property
has vested in the trustees”. In common usage today, the terms “express” and “implied” when
used in relation to trusts refer to the intention of the alleged settlor.” In the absence of express
intentions, if the settlor’s language or conduct is construed in order for its legal meaning to be
discovered, and it is found that the maker of the statement intended a trust, then he or she will
have created a trust arising by implied intent.

Three Certainties

Certainty of intention to create a trust must be established. A trust may be construed from
conduct alone, but Waters confirms that it is unlikely that such evidence will conclusively reveal
the necessary intention.” Even if the language used in the trust instrument illustrates a clear
intention to create a trust, no trust exists unless the subject-matter of the trust is ascertained or
ascertainable.® Any type of property is capable of being the subject-matter of a trust. The
subject-matter is ascertained when it is a fixed amount or specified piece of property; it is
ascertainable when a method by which the subject-matter can be identified is available from the
terms of the trust or otherwise. Also, in order for the trust to be valid, the objects must be
described with sufficient certainty.” Any class of beneficiaries must be described with sufficient
certainty so as to facilitate the performance of the trust.

Constructive Trust

In addition to the express or implied trust, there are circumstances under which the law will
deem a trust to arise in order to secure some result the law considers equitable. In this regard,
constructive trusts are generally imposed to prevent unjust enrichment, for which the
requirements are: (i) an enrichment; (if) a claimant suffered a corresponding deprivation; and
(iii) there is no juristic reason for the enrichment.® The inquiry as to juristic reasons for the

-rd

f Donovan A. Waters, Waters’ Law of Trusts in Canada, 3" ed {Toronto: Thomson Carswell, 2005} at 19.
* Ibid., at 26, fn 36.
! Ibid., at 19
? Ibid., at 133
¢ A.H. Oosterhoff et al., Oosterhoff on Trusts, 6" ed. {Scarborough: Thomson Carswell, 2004) at 171,
7 f
Ibid, at 179.
* See: Petthus v. Becker, [1980]2 S.C.R. 834



enrichment must focus on the legitimate expectations of the parties at the relevant time. In a
bankruptcy context, courts have held that protection of the interests of all creditors is a juristic
reason for permitting an enrichment of a bankrupt estate.”

Purpose Trusts

A “purpose trust” is often referred to as a “Quistclose trust” following the House of Lords
judgement in Barclays Bank Ltd. v. Quistclose Investments Ltd. ' In a Quistclose trust, money is
loaned or advanced subject to requirements or restrictions on its use, as specified by the lender.

When a purpose cannot be carried out, the question that will ultimately arise is whether the
money falls within the general fund of the assets of the borrower (or transferee) or whether it will
be held upon resulting trust for the lender (or transferor). The answer to this question still
depends upon the intention of the parties, as evident from the terms of the arrangements and the
circumstances of the case.'! In Re Westar Mining Ltd."?, the British Columbia Court of Appeal
confirmed that Quisiclose does not modify the certainty of intention, subject matter and object
required of trusts generally.

In Quistclose, the funds were advanced with written conditions that the funds “will only be used”
for the specified purposes and the House of Lords held that they were “advanced exclusively” for
this purpose. The Quistclose trust concept was developed in the loan transaction context, but the
approach has been followed in cases where funds are advanced for other reasons. We can find
no examples of a sole or unique purpose trust being applied in a case of the purchase and sale of
real groperty, where a vendor has promised to perform other obligations. In Re Westar Mining
Ltd. " the Court looked to the arrangements and the joint venture agreement between the parties
to determine whether there was evidence of mutual intent that funds would only be used for the
specified lpurposes, or that they were advanced on condition that they only be used for those
purposes.

In Del Grande v. McCrery," Mackenzie J. extrapolates from Quistclose the criteria for such a
trust as follows: (1) Whether the terms of the loan were such as to impress upon the loan sum a
trust in favour of the lender if the specific purpose of the loan was not achieved or fulfilled; and
(2) Whether the party receiving the loan proceeds had notice of the trust or of the circumstances
giving rise to the trust so as to bind such party. The De/ Grande case involved the advance of
deposit funds in the amount of $200,000.00 under a shotgun clause in a shareholders agreement
and the court found that no “sole or unique purpose trust” was created in relation to the funds. It

? Houlden and Morawetz, Bankruptcy and Insolvency Law of Canada, 4" edition, revised, at 3-62. See e.g.: Euv.
Rosedale Realty Corp. (Trustee of} (1997}, 33 O.R. (3d) 66 (Gen. Div.).

119701 A.C. 567 (H.L.)

"' Supra note 6, at 470.

*(2001), 26 CB.R. (4™ 109 (B.C.S.C.), aff"d [2003] 3 W.W.R. 244 (B.C.C.A.).

* Ibid.

Y See also: Ling v. Chinavision (1992), 10 Q.R. (3d) 79 (Gen. Div.); Eli v. Royal Bank of Canada (1985), 24 D.L.R.
(4™ 127 (B.C.8.C);

5 (1998) 5 C.B.R. (4"} 36 (Gen. Div.), affirned.(2000), 127 O.A.C. 394 (C.A.),
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was held that the sole purpose of the advance by Ms. Del Grande was to supply a deposit sum
and Mackenzie J. noted as follows:

“Although her expectations may have well been that the use of such funds would result in the
acquisition of the shares, there is no evidence before me to establish that such expectations were
translated into an express or implied intention that unless such $200,000.00 sum was in fact
utilized in due course for the acquisition of the shares, it was to be returned to her by either Mr.
Pole, Mr. def Grande or any other person to whom such funds were delivered.”*

Having regard to the nature of these transactions among RRDI and its purchasers who would
have been expected to protect their expectations through the contracts and the pre-closing
processes, it is doubtful that the Quistclose approach is appropriate in the circumstances. As one
commentator has noted:

“{tlo retain the trust’s legitimacy... special care needs to be taken in ‘fact situations where the
payer has not used rigorous language or explicit terms when making paymemnt”, since in this
context ‘a too-easy judicial inference of a trust could have disturbing implications for insolvency

y

distribution’.

In our view, even if the Quisiclose authorities could potentially be applied in these
circumstances, such trusts do not exist with respect to these funds, having regard to the evidence
of the intentions of the parties as to the purpose of the purchasers’ closing payments and the
absence of any suggestion that purchasers delivered any part of the sale proceeds on closing on
the condition that such amount be used for a specific identified purpose.

Formal Trust Documentation

For those matters other than the condominium common expenses which are addressed by the
statutory provisions described below, an examination is required as to whether there was an
intention or expectation that a trust was to exist for the benefit of the purchasers with respect to
these specific portions of the closing proceeds. In determining or identifying the beneficiaries of
any such trust, it is necessary to consider the circumstances surrounding the arrangements. As
will be discussed below, the “modified sale/leaseback™ documents do contain specific trust
language in connection with the payment of condominium expenses. However, with respect to
the other items, there is no trust language in the documentation. MT have confirmed that the
holdbacks and trust arrangements were not known to the purchasers. However, MT has
confirmed that RRDI instructed (through oral communications) MT that these amounts were to
be held back in trust by MT in its trust account and the RRDI Certificate Schedules suggest that
there was an intention that the funds were to be distribufed in the future in accordance with the
MT Chart following the payment to the Lenders in accordance with the Joint Undertakings.

While documents were circulated to show that funds were being held back from the payments to
Lenders in order to satisfy these “purchaser incentive” obligations, we have received no formal

*® Ibid., at para. 18

'" C.E.F. Ricket, “Trusts and Insolvency: The Nature and Place of the Quistclose Trust”, in D.W.M. Waters, Equity,
Fiduciaries and Trusts 1993, at pp. 325-355, at 339, citing F. Oditah, Legal Aspects of Receivables Financing
(1991), at 17.
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documentation (except as set out in the modified sale/leaseback agreements) to confirm or
describe the terms of any trust with respect to these items.

In the absence of formal trust documentation, Courts will look at the surrounding circumstances
and the evidence as to what the parties intended, what was actually signed and how the parties
conducted themselves, to determine whether there was “certainty of intention”. In this case there
is documentation to show that it was at least understood (by RRDI, purchasers and Lenders) that
payments for certain incentive items were the obligation of RRDI and the documentation
between RRDI and its Lenders confirmed that payments for these amounts were to be made to
the payees (for example, the Resort Association) and funds were held back from the payments to
the Lenders for that purpose.

As noted above (at Section E), it is significant that there is trust language used in the Joint
Undertakings in connection with funds held for realty taxes, such that amounts collected from
purchasers “shall be held in trust by McCarthy and paid to the Township of Muskoka Lakes to be
applied against the realty taxes attributable to the unit ....” but a similar approach is not used for
the other exceptions from Net Closing Proceeds .

The holding back of proceeds in a lawyer’s trust account does not demonstrate an agreement
between parties as to who shall be the beneficiaries of the trust funds nor does it demonstrate, by
itself, an intention that the proceeds be held by the lawyer in trust for anyone other than the
vendor. Something further is required in order to find that a trust was established for these funds
and for these beneficiaries and purposes.'® We will examine cach of the relevant itemized
incentives in turn.

'® See: Re MacKay (2003), 41 C.B.R. (4™ 144 (B.C. S.C.); Eu v. Rosedale Reaity Corp. (Trustee of) (1997), 33 O.R.
(3d) 66 (Gen. Div.).
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3. Funds for Prepaid Expenses

Pursuant to Subsection 78(1) of the Condominium Act, 1998 , S.0. 1998, c. 19, every agreement
of purchase and sale of a proposed unit entered into by a declarant before the registration of the
declaration and description that creates the unit shall be deemed to contain covenants by the
declarant, including “a covenant to hold in trust for the corporation the money, if any, that the
declarant collects from the purchaser on behalf of the corporation”™. The statute (section 1)
defines corporation to mean a corporation created or continued under the Condominium Act,
1998, Subsection 78(2) provides that these covenants shall be deemed not to merge by operation
of law on delivery to the purchaser of a deed that is in registerable form.

We have found no relevant jurisprudence addressing this part of subsection 78(1), which was
added to the 1998 legislation, replacing provisions in the prior statute (section 51(1)(d) of the
Condominium Act, R.8.0. 1990) which specifically stated that every agreement of purchase and
sale shall be deemed to contain a provision that the vendor will not collect from the purchaser
any money on behalf of the corporation. The revised provisions appear to be consistent with the
well-recognized character of the Condominium Act, 1998 as “consumer protection legislation”"

(a) Common Expenses Subsidy

As noted above, the Common Expense Subsidy contained in many agreements of purchase and
sale provides a covenant on the part of RRDI to provide the applicable amount to the
Condominium Corporation on closing and to deliver a cheque for that amount to the
Condominium Corporation to be applied by the Condominium Corporation towards the common
expenses attributable to the unit. This is not trust language, but these provisions require that the
vendor must deliver applicable amounts from closing funds to the condominium corporation to
be applied towards common expenses. In this regard, we believe that a finding that these funds
were “collected from purchasers on behalf of the condominium corporation”, thereby triggering
the deemed Subsection 78(1) trust, is appropriate having regard to the acknowledged “consumer
protection” approach to the statute. Accordingly, the agreements of purchase and sale would be
deemed to contain the covenant by the vendor to hold these funds in trust for the Condominium
Corporation. In the absence of the statutory trust, there is no formal documentation or evidence
that a trust was intended with respect to these funds for the benefit of purchasers or the
Condominium Corporation.

Based on the information received, this applies to the funds shown on the MT Chart for 23 units,
amounting to $430,471.58*° In our view, these funds are held by MT in trust for the
Condominium Corporation.

¥ Ward-Price v. Mariners Haven Inc., {Ont. C.A; May 8, 2001; File No. C34484), at para. 23

“ For one of the units, the parties had entered into an agreement of purchase and sale with a Common Expense
Subsidy (for 26 months of expenses) and a lease back pursuant to which RRDI pays common expenses as tenant {for
36 months). The MT Chart shows an amount being held for common expenses for this unit which is greater than the
Common Expense Subsidy amount, so we have allocated the portion of the amount held by MT for this unit which is
equivalent to 26 months of common expenses to the Common Expense Subsidy and the balance of the amount held
by MT for this unit to the leaseback amount.
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(b) Payment of Common Expenses by RRDI as Tenant under Leases

In addition to the prepaid condominium expenses held back by MT pursuant to the Common
Expense Subsidies, funds are shown on the MT Chart for estimated condominium expenses as
being held back in connection with other units where leaseback arrangements provide that RRDI
as tenant shall pay common expenses attributable to the unit during the term of the lease, as and
when such expenses become due. In our view, having regard to the future obligation language
that is used and also the fact that the requirement is contained in the lease and not an agreement
of purchase and sale (although there are cross-references in the sale and leaseback documents),
this does not fall within the terms of the deemed covenant in the Condominium Act, 1998 and
there is no evidence that a trust for the benefit of purchasers (or the Condominium Corporation)
was intended in respect of such amounts. Rather, the funds represent money set aside by RRDI
to comply with future payment obligations of RRDI as tenant under these leases.

Based on the information received, there are funds within this category on the MT Chart for 30
. - . 2 . .
units, amounting to approximately $703,935.77.2' In our view, these funds are held by MT in

trust for RRDI.

(c) Modified Sale/Leasebacks

There are specific trust provisions in the documentation for the two “modified sale/leaseback™
transactions that have closed and in our view the funds held by MT representing prepaid
condominium common expenses in respect of these units (see paragraph (b) in the Addendum
quoted in Section G.5 above) are impressed with a trust for the benefit of the Condominium
Corporation having regard to the provisions of the documentation, and the statutory deemed
covenant set out in section 78(1) of the Condominium Act, 19968 .

Based on the information received, there are funds within this category on the MT Chart for 2
units, amounting to $37,751.32 for condominium common expenses. In our view, these funds
are held by MT in trust for the Condominium Corporation.

4, Funds for Marriott Gold Membership

The MT Chart indicates that $4,704.00 is held in the MT trust account in respect of the “Marriott
Gold” membership (for 56 units in an amount of $84.00 per unit).

As discussed above, the details with respect to this incentive remain unclear, and it is
documented in only one agreement of purchase and sale.

Having regard to the absence (in all but one case) of documented evidence of entitlement and the
uncertainty regarding the payment arrangements, we are not persuaded that these per-unit
amounts constitute specific trust funds for the benefit of these purchasers, or any other parties
(for example, Marriott, if it had delivered Gold cards to RRDI on the basis that it would have
been paid from closing proceeds). In our view, these funds are held by MT in trust for RRDL

! This amount includes the portion allocated to the leaseback category for the unit described in footnote 20, supra
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5. Funds for Indulgence Card Value

The MT Chart shows that funds in the aggregate amount of $210,000.00 are held in respect of
this item. Pursuant to the Joint Undertakings, these amounts were to be exempted from “Net
Closing Proceeds™ and the specific exception in the Joint Undertakings states that “such amount
[is] to be paid by McCarthy to RRDI to be held in trust and applied to satisfy amounts charged
against the Indulgence Card.”

The incentives in the agreements of purchase and sale state that these purchasers are “entitled” to
the Indulgence Card when the purchaser takes ownership of the unit. Although we have been
provided with internal e-mail correspondence and draft documents regarding how and for what
purposes the card might be used, it is apparent that the terms of use and the operation details of
the card program have not been finalized. We understand that the terms of use were to be
finalized and provided to these purchasers along with the cards in some form of cardholder
agreement, but it is our understanding that this has not been done.

We understand that there may have been discussions with these purchasers regarding the
proposed benefits and the intended terms of use at the time of entering into their purchase and
sale amending agreements which contained the reference to the Indulgence Card incentive.

Although RRDI may have had the future intention to create a trust for the benefit of the
indulgence cardholder unit owners or alternatively, for the benefit of those providing services to
the holders of Indulgence Cards, with respect to these amounts, the evidence indicates that no
such trust has been established. As indicated by e-mail correspondence provided to us by MT, it
was being proposed in April, 2009 that a separate third party would manage the administration of
the Indulgence Card program and that the Resort Association would open up a separate bank
account for the indulgence funds and administer the program. If these steps had been taken, and
these “indulgence funds™ were in the separate bank account established for the administration of
the program, there would be a greater likelihood that these are trust funds for the benefit of the
cardholders, but this is not the case.

In addition, there remains some uncertainty with respect to the nature of the Indulgence Cards
and the “Indulgences” for which they may be used and accordingly there is no certainty of
subject matter. The Indulgence Card would be for use over time at the resort by the purchaser
and the purchaser's family and RRDI would have obligations over this period to reimburse the
appropriate party at the resort (e.g. the restaurant, spa or Condominium Corporation) which
provides the services for which the card may be used. These purchasers are not entitled to
$20,000.00 pursuant to these incentives in the agreements, but rather to a card with a value of
$20,000.00, the terms of use of which are not yet confirmed. In our view, at this stage, the terms
are not sufficiently certain to impress these funds with a trust for the benefit of the applicable
purchasers or the service providers. Without evidence of the terms of cardholder use (e.g. are
refunds available if less than $20,000.00 is used?) and a clear identification of those for whose
benefit these funds were held it appears to us that the funds are held in MT’s trust account simply
at the direction of RRDI to facilitate the funding of future obligations of RRDI as they come due.
‘The scope and timing of these future obligations will depend on the actual use of the cards by the



cardholders and the terms of cardholder use, which were to be established by RRDI. Therefore,
in our view, these funds are held by MT in trust for RRDIL

6. Funds for the Resort Entrv Fee

We understand that the amounts shown on the MT Chart are intended to include purchaser and
vendor portions for the Resort Entry Fees that RRDI agreed to waive. As noted above, it is not
clear to which units the remaining balance is atiributable. MT advises that payments to the
Resort Association were made after unit closings in April and May and accordingly, the
remaining balance would appear to relate to the later closings.

The relevant incentive in the agreements of purchase and sale is the waiver of the Resort Entry
Fee, Assuming that this can be interpreted as the vendor’s agreement to pay or to have the
Resort Association waive the purchaser’s portion of the entry fee on or after closing, this is a
contractual obligation of the vendor, but, there is no evidence that a trust for the benefit of the
purchasers was established with respect to these amounts. In addition, there is no statutory trust
language in the Red Leaves Resort Association Act, 2006, and there is no evidence that a trust
was created for the benefit of the Resort Entry Fees. Accordingly, in our view, these funds are
held by MT in trust for RRDI.

7. Funds for Prepaid Expenses (other than Common Expenses)
for Modified Sale/lL.easebacks

The specific provisions in the documentation for the two “modified sale/leaseback™ transactions
provide evidence as to possible future intentions with respect to prepaid realty taxes,
telecommunications services and annual fees for the Resort Association, but the agreements of
purchase and sale and the leases do not use the words “trust” for these items, as they do for the
prepaid common expenses. In our view the treatment of these other contractual pre-payment
obligations can be distinguished from the treatment of common expenses. Although the
documents indicate an agreement that the closing proceeds were to be used for these purposes
and that payments would be made from the closing proceeds to the identified payees on the
purchaser’s behalf, these payments were not in fact made, presumably in part because RRDI had
not yet directed MT to make the payments. RRDI had a contractual obligation with respect to
these payments, but we are of the view that the evidence does not establish that a trust for the
benefit of the purchasers or the third party payees was created with respect to these funds.

The MT Chart shows the following amounts for these items for these two “modified
sale/leaseback” units: (1) $20,813.62 for realty taxes; (iii) $5,670.00 for telecommunications fees;
and (iv) $2,812.95 for basic annual fee to the Resort Association. In our view, these funds are
held by MT in trust for RRDL

7163386_13.00C






December 11, 2009

Blake, Cassels & Graydon LLP
Barristers & Solicitors

Patent & Trade-mark Agents

199 Bay Strest

Suite 2800, Commerce Court West
Toronto ON MBEL 1AS Canada

Tel: 416-863-2400 Fax: 416-863-2663

Katherine McEachern
Dir: (416) 863-2566
kalherine. mceachern@blakes.com

Reference: 00075334/000002

VIA E-MAIL AND COURIER/REGULAR MAIL

TO:  All of those unit owners of The Rosseau.who are affected by a proposal of the
Receiver in respect of funds held by McCarthy Tetrault LLP from proceeds of sale
of units to pay common area expenses pursuant to sale/leaseback transactions

Dear SirfMadam:
Re:  The Rosseau Resort Developments Inc. {("RRDI")

As you may know, we are the lawyers for Alvarez & Marsal Canada ULC {the "Receiver"), the
Court-appointed receiver and manager of RRDI, which owns The Rosseau. We are writing to vou as you
are an owner of a condominium unit ("unit owner") in The Rosseau.

This letter is to provide notice to you that the Receiver will be in Court {located at 330 University Avenue,
Toronto, Ontario, 8™ Floor) on Monday December 21, 2009, at 10:00 a.m. in order to seek the advice and
directions of the judge or a number of issues in respect of The Rosseau.

One of those issues is directly relevant to you. The Receiver will be seeking the judge's approval of a
proposal by the Receiver io settle all claims of unit owners to money held by McCarhy Tetrault LLP from
closing proceeds. We are providing this notice to you as this proposed settiement may affect your
interests.

As you may know from communications with Mitier Thomson LLP in their capacity as legal counsel to the
Ad Hoc Committee of Unit Owners, McCarthy Tetrault LLP currently has on deposit in its trust account
certain funds that were deducted from the proceeds of sale of certain condominium units. These funds were
retained on behalf of RRDI in order to enable RRDI to meet certain obiigations arising out of the various
agreements of purchase and sale with unit owners. MeCarthy Tetrault is currently holding certain funds
retained from your proceeds of sale in the amount as specified in Schedule “A” attached to this
letter. These funds were retained in connection with RRDI's obligation under salefleaseback
transactions to pay common area expenses.

As you may aiso know from Miller Thomson LLP, the Receiver instructed its independent counsel,
Fraser Milner Casgrain LLP, to undertake an analysis of the terms on which these funds were set aside, in
order to determine the legal entitlements to those funds.

After receiving this analysis, the Receiver initiated discussions with Miller Thomson LLP, in its capacity as

counsel for the Ad Hoc Committee of Unit Owners, in order to determine if an agreement could be reached
with unit owners in respect of the conclusions that were made in the analysis.

143455861.3

MONTREAL OTTAWA TOROWTO CALGARY VANCOUVER NEW YORK CHICAGO LONDON BELING blakes.com



Page 2

After several discussions with Miller Thomson LLFP, and based on the legal analysis provided to the
Receiver, the Receiver proposed a settlement fo Miller Thomson LLP, Under the proposed settlement, the
Receiver will receive for the benefit of the estate of RRDI all funds that were retained by McCarthy Tetrault
LLP to honour future common expense obligations o unit owners that were undertaken by RRDI under

sale/leaseback arrangemenis. The Receiver has determined that these funds are not held in trust for unit
OWNEers,

The Receiver has agreed, in the context of this proposed settlement, that other amounts held in trust by
nMcCarthy Tetrauit LLP for realty taxes, Resort Association entry fees, Marriott gold memberships,
induigence cards and non-salefleaseback commoen expense subsidies (as well as common expense
subsidies payable under certain modified sale/leaseback transactions) are held in trust for the benefit of unit
owners to be remitied to the appropriate third party on behalf of the particular unit owner, and to be applied
in respect of those specific obligations.

The Receiver has been advised by Miller Thomson LLP that it is in agreement with the proposed setllement,
and that it has recommended the settlement to unit owners. The Receiver understands that all unit owners
have heen advised of and concur with the settiement.

The Receiver intends to seek the approval of the propesed settlement when it is in Court on
December 21, 2009, '

We are writing to you because as disclosed in Schedule "A" aftached hereto, there are currently funds held
by McCarthy Tetrault LLP arising from the proceeds of sale of your Unit. These funds will be paid to the
Receiver for the benefit of the RRDI estate as a resuit of the proposed setilement. You are therefore
affected by the proposed settlement., By this letter, the Receiver is providing to you notice of the upcoming
Court date so that you may attend and oppose the seltlement, if you so wish.

The Notice of Motion, Report of the Receiver, and draft Order, which will be filed with the Court in support of
the requested QOrder, are voluminous, and therefore have not been included with this letter. [f you would like
to view these, you will be able to download them fram the Receiver's website prior to the hearing of the
motion, at www,alvarezandmarsal.com/rosseau. Alternatively, you may contact my office by conlacting my
assistant, Wendy Robinson, at 416-863-4186, to request a copy by email or regular mail.

12345561.3



In the event that you wish to oppose the request of the Receiver to approve the settlement, you will need to
attend the hearing in Courl. If you intend fo do so, please advise me in writing by no later than 5:00 p.m. on
December 17, 2009. If you have any specific questions regarding the upcoming hearing, please speak to
either Jeffrey Carhart or Margaret Sims of Miller Thomson LLP, whao can assist you with your questions.

Yours y

rine McEachern

c Adam Zalev — Alvarez & Marsal Canada ULC
Richard Marawelz —~ Alvarez & Marsal Canada ULC
Shayne Kukulowicz — Fraser Milner Casgrain LLP
Jane Dietrich — Fraser Milner Casgrain LLP
Pamela L.J. Huff — Blake, Cassels & Graydon LLP
Silvana D'Alimonte — Blake, Cassels & Graydon LLP

12345561.3






FRASER MILNER CASGRAIN p.e

R. Shayne Kukulowicz
Direct Line: (416) 863-4740
shayne kukulowicz@fme-law.com

Sent Via E-mail

Qctober 14, 2009

Solomon, Blum,

Heymann & Stich LLP
Barristers & Solicitors

40 Wall Street, 35™ Flaor
New York, New York 10005
1.5.A.

Attention; Mr. David P. Stich

Dear Sirs:

Subject: Complaint filed by Ken Fowler Enterprises Limited et al against
WestL.B AG Torontoe Branch ¢t al in the Supreme Court of the State of New
York (the “Complaint™)

We are counsel for Alvarez & Marsal Canada ULC, the court-appointed receiver and manager
and trustee (collectively, the “Receiver™) of the assets of The Rosseau Resort Developments Inc.
("RRDI") pursnant to the Courts of Justice Act and the Construction Lien Act (Ontario).

We have been provided a copy of the Complaint filed by you on behalf of the Plaintiffs in the
New York Supreme Court. From our review of the Complaint, it in part appears to be an
allegation that the Plaintiffs have a claim in some fashion for damages sufféred by RRDI as a
result of the appointment of the Receiver and/or the actions of the Receiver in the court
supervised receivership, In this regard, the Receiver was appointed pursuant to an order of the
Ontario Court and the Receiver has the exclusive authority to deal with any claims available to
RRDI. It is also noteworthy that your allegations regarding damages arising from the actions of
the Receiver are conirary to Orders made in the receivership proceedings which approved such
actions,

We would invite you to review the Receiver’s Reports and various orders made in the
receivership which are available on the Receiver's website at
www.alvarezandmarsal.com/rossean.

| First Canadian Place 100 King Street West Torome ON Canada M3X IB2  Telephone (416) 8634511 Fax (416) 8634592  www.fme-law.com
Maontréal Ottawa Toreato FEdmonaton Cuoigary Vancouver
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Qur concern from reviewing the Complaint is that the Plaintiffs are seeking to claim damages, if
any, allegedly suffered by RRDI which are under the exclusive control of the Receiver and
within the jurisdiction of the Ontario Court. In this regard, we would request that you confirm
that the Plaintiffs are not seeking to assert damage claims that are the property of RRDIL

We look forward to your confirmation at your earliest convenience.
Yours truly,

FRASER MILNER CASGRAIN LLP

R. Shayne Kukulowia
RSK*mk

ce: Richard Morawetz, Alvarez & Marsal

7391341_1.DOC
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FEASONNMROHDE

ATTORNEYS AT LAW

Bruce E. Rohde 1129 Cherckee Street

David R. Eason Denver, CO 80204

Richard L. Eason, Of Counsel 303-382-3400
Qctober 15, 2009

R. Shayne Kukulowicz

FRASER MILNER CASGRAINLLP
1 First Canadian Place

100 King Street West

Toronto ON Canada M5X 1B2

Via Email and U.S. Mail

Re: KEN FOWLER ENTERPRISES LIMITED, et al (“KFE™) v. WESTLB AG,TORONTOQO
BRANCH, et al; Supreme Court of the State of New York
(“the New York Proceedings™)

Dear Mr. Kukulowicz:

We represent the Plaintiffs in the New York Proceedings and are in receipt of your letter to our
local counsel, David Stich, of October 14, 2009. We do not purport to represent RRDI, RRDI is nota
named Plaintiff in the New York Proceedings, and the named Plaintiffs do not seek to recover damages
on behalf of RRDI. However, that is not to say that RRDI has not, in fact, suffered damages as a result
of WestLB’s failure to abide by the terms of the loan commitment which is the subject of the New York
Proceedings and its having obtained the appointment of the Receiver. To the contrary, we believe RRDI
has suffered and will suffer substantial damages and the Receiver should, in order to fulfill its legal
duties, pursue claims against WestLB, CIT, RZB and perhaps others to recover those damages. Please
advise whether the Receiver is willing to intervene in the New York Proceedings (as a new Plaintiff or
otherwise) and assert claims on behalf of RRDI. If the Receiver is not willing to intervene, or to assert
claims against WestLB or others (whether in the New York Proceedings or elsewhere), please advise
whether the Receiver is willing to permit KFE to pursue derivative claims on behalf of RRDI in the New



EASONUROHDE

ATTORNEYS AT LAawW

R. Shayne Kukulowicz
October 15, 2009
Page 2

York Proceedings and, if so, whether the Receiver will share in the costs and fees KFE will incur. If the
Recciver is not willing to intervene in the New York Proceedings or to assert claims against WestLB or
others in some other forum, and the Receiver is not willing to permit KFE to pursue derivative claims on
behalf of RRDI, please explain why the Receiver believes RRDT's claims should not be pursued.

Very,h'gt}y YOULS,

4z

&
e

o

- Bruce § Rohde

BER/ssh
ce: David Stich, Esq.
Ken Fowler

Simon Romero



FRASER MILNER CASGRAIN w.r

R. Shayne Kukulowicz
Direct Line: (416) 863-4740
shayne kukulowicz@fme-law.com

Via E-mail
October 23, 2009

Eason & Rohde
Attorneys At Law

1129 Cherokee Street
Denver, CO 80204 USA

Attention: Mr. Bruce E. Rohde
Dear Mr. Rohde

Subject: Ken Fowler Enterprises Limited, et al v. WESTLE AG, Toronto Branch, ct
al; Supreme Court of the State of New York

Thank you for your letter dated October 15, 2009.

Regardless of your views as to whether or not RRDI has claims of any nature, the purpose of our
letter of October 14, 2009 was to put you on notice that the Receiver of RRDI has the exclusive
authority to deal with any claims available to RRDI and the proper forum is the Ontario Court
which has jurisdiction over the RRDI receivership proceedings. Your clients have appeared
before the Ontario Court in such proceedings and are well aware of the appropriate forum for the
issues. They are alsc aware that there is a stay of proceedings in respect of RRDI and its assets
and we trust that your clients will govern themselves accordingly.

We also note that there was a valid appointment of the Receiver by the Ontario Court and the
Appointment Order was not appealed. Accordingly, such appointment and any alleged claims
arising therefrom are not actionable.

| First Canadian Place 100 King Strect West  Toronte ON Canada MSX 1B2  Telephone (416) 863-4511  Fax (416} 863-4592  www.fme-law.com
Montreel Qitawa Toronfa Edmoenton Calgasry Vancouver



FRASER MILNER CASGRAIN LLP
Papge 2

As you may be aware, the Receiver is a court-officer and, in such capacity, will bring to the
attention of the Ontario Court a copy of the Complaint and our exchange of correspondence,
including your acknowledgement that the Plaintiffs are not seeking to recover damages on behalf
of RRDL

Yours truly,

FRASER MILNER CASGRAIN LLP

R. Shayne Kukulowic \

RSK*mk

Cc: Richard Morawetz, Alvarez & Marsal

7431750_1.50C
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EASONMROHDE

ATTORNEYS AT LAW

Bruce E. Rohde 13129 Chergkee Street

David R. Eason Benver, CO 80204

Richard L. Eason, Of Counsel 303-381-3400
October 28, 2009

R. Shayne Kukulowicz

FRASER MILNER CASGRAIN LLP
I First Canadian Place

100 King Street West

Toronto ON Canada M5X 1B2

Via Email and U.S. Mail

Re:  KENFOWLER ENTERPRISES LIMITED, et al (“KFE”) v. WESTLB AG,TORONTQ BRANCH,
et al; Supreme Court of the State of New York
("the New York Proceedings™)

Dear Mr. Kukulowicz:

['am in receipt of your letter of October 23, 2009. [ understand that, as you say in your letter, “the
Receiver of RRDI has the exclusive authority to deal with any claims available to RRDI...” OQur questions,
however, remain unanswered. How does the Receiver intend to deal with those claims? We ask yau, once
again, to please advise whether the Receiver has considered, or will consider, pursuing claims against
WestLB, CIT, RZB, and perhaps others, whether in the New York Proceedings, the Ontario Court, or
clsewhere. Further, once again, please advise whether, if the Receiver is not willing to assert such claims,
the Receiver is willing to permit KFE to pursue derivative claims on behalf of RRDI and, if so, whether the
Receiver will share in the costs and fees KFE will incur. Finally, once again, if the Receiver is not willing to
pursug such claims and is not willing to permit KFE to pursue derivative claims on behalf of RRDI, please
explain why the Receiver believes RRDIs claims should not be pursued.

Very truly yours,

G

Bruce E. Rohde

BER/ssh
ce: David Stich, Esq.
Ken Fowler



FRASER MILNER CASGRAIN wie

R. Shayne Kultrlowicz
Direct Line: {416) 863-4740
shayne kukulowicz@ime-law.com

Via E-mai}
November 17, 2009

Fason & Rohde
Attorneys At Law

1129 Cherckee Street
Denver, CO 80204 1JSA

Attention; Mr. Bruce E. Rohde
Dear Mr. Rohde

Re: Ken Fowler Enterprises Limited, et al v. WESTLB AG, Toronto Branch, et al;
Supreme Court of the State of New York

We are in receipt of your letter dated October 28, 2009.

As we advised in our letter of October 23, 2009, there was a valid appointment of the Receiver
by the Ontario Court and any alleged claims based on such appointment or on the facts and
circumstances which led to such appointment are not actionable. There is simply no basis for the
Receiver to commence or to fund an action for alleged damages arsing from its own
appointment by the Ontario Court, nor to consent to derivative proceedings by sharcholders for
the same claim which it views as not actionable.

In any event, we understand that the shares of RRDI are ownad by Red Leaves Resort, an
Ontario partnership, not Ken Fowler Enterprises Limited, which shares have been pledged as
security to WestLB Toronto AG.

I Fimst Canadian Place 100 King Street West  Toromto ON Canada M5X IB2 Telephione (416) 863-3511  Fax (416) R63-4592  www.fmc-law,.com
Montréal Oltiawa Torunte Edmonien Calgary Vancouver



FRASER MILNER CASGRAIN LLP
Page 2

We do not see any merit in continuing with this exchange of correspendence and once again, we
advisc that your client is at liberty to bring whatever issues it has before the Ontario Court.

Yours truly,

R MILNER CASGRAIN LLP

R. SHayne Hlukulowicz
RSK*mk
ce: Richard Morawetz, Alv, arsal

7555979_LDOC
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Frofn: Zalev, Adam
Sent: Friday, November 06, 2009 10:25 AM
To: Bruce Campbeil

Page I of 2

Cc: Ferguson, Stephen; PAM.HUFF@blakes.com; Morawetz, Richard; Karpel, Greg; sromano@stikeman.com

Subject: RE: RRDI, RRMSI Books and Records

Bruce,

Greg and Steve forwarded your below email to me and | will respond on behalf of the Receiver. Further to the
discussion | understand that you had with Greg Karpel, the Receiver does require what may be considered the books
and records of RRCI so that it may, among other things, complete its obligations pursuant to the construction lien
claims process, RRCI was/is the construction manager to RRDI and accordingly, we wouid assert that these records
rightfully belong to RRDI. [ understand that you agreed with this and would ask you to confirm that this is the case in

writing.

While it is certainly your right to engage security services, and while you have indicated it is not your intention to do
s0, | would like to remind you that any attempt to prevent the Receiver from taking possession of the books, records
and assets of RRDI, RRCI and/or RRMS! will be in direct contravention of the Receliver's respective appointment

orders. The Receiver will take those actions necessary to permit it to underiake its duties.

Finally, the Receiver will not be responsible nor will it agree to pay any portion of the costs associated with your

engagement of security personnel which we view as completely unnecessary.

Adam

Adam Zalev

Director

Alvarez & Marsal Canada ULC
Royai Bank Plaza, Suite 2900
Toronto, ON M5J 2J1

Direct: 416.847.5154

Mobile: 647.295.8043

Fax: 416.847.5201

www . alvarezandmarsal.com

From: Karpel, Greg

Sent: Thursday, November 05, 2009 4:35 PM

To: Zalev, Adam; Morawetz, Richard; PAM.HUFF@blakes.com
Cc: Ferguson, Stephen

Subject: FW: RRDI, RRMSI Books and Recards

All,

Please see an e-mail received from Bruce Campbell this afternoon.

Greg

12/14/2009



RRDI, RRMSI Books and Records Page 2 of 2

From: Bruce Campbell [mailto:bcampbell@kfe.on.ca)
Sent: Thursday, November 05, 2000 4:19 PM

To: Ferguson, Stephen; Karpel, Greg

Cc: sromano@stikeman.com

Subject: RRDI, RRMS! Books and Records

Steve and Greg,

As confirmation of our discussion just now, you have had RRDI staff assembling and compiling records in bankers boxes over
the last couple days at the Wallace Marine offices you have been utilizing since the beginning of A+M’s appointment as receiver,

Clearly, you are entitled to the records and assets owned by RRIDI and RRMSI, but are not entitled to any other records or assets
being maintained on site on behalf of any other company, including but not limited to those owned by Wallace Marine Ltd.

As such, you will only be entitled to remove records that can be confirmed to our mutual satisfaction to be RRDI and RRMSI
records, and we will work with you 1o that end.

To ensure the above, we have hired 24/7 security, and instructed them (o not aliow the removal of any records or assets without
our mutual consent.

Thanks in advance for your cooperation,

Bruce

Aot s sk s ke ke s ot el ok sfeofe ol ot sk e o R o ek oo o o oot ot o e sl of o ool ook b ool oo e ot s b of e ol ok ok ok ot e o o o ol o f s oo oo e o o of ok o e o o 2 o
This message is intended only for the use of the addressee(s) and may contain information

that is PRIVILEGED and CONFIDENTIAL. If you are not the intended recipient(s), you are

hereby notified that any dissemination of this communication is strictly prohibited.

If you have received this communication in error, please erase all copies of the
message and its attachments and notify us immediately.

This email has been scanned by the MessageLabs Email Security System.
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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MADAM } MONDAY, THE 21" DAY
)
JUSTICE PEPALL ) OF DECEMBER, 2009

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0. 1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.8,0. 1990, C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH

Applicant

- and -

THE ROSSEAU RESORT DEVELOPMENTS INC.
Respondent

ORDER

THIS MOTION, made by Alvarez & Marsal Canada ULC (“A&M”), in its capacity as
Court-appointed receiver and manager pursuant to section 101 of the Courts of Justice Act
(Ontario) and trustee and receiver and manager under the Construction Lien Act (Ontario)
(“CLA™), and Alvarez & Marsal Canada Inc. (formerly Mclntosh & Morawetz Inc.), in ifs
capacity as interim receiver pursuant to section 47(1) of the Bankruptcy and Insolvency Act (the
“BIA™) (jointly and collectively, the “Receiver”), of the undertaking, property and assets (the
“Assets”) of The Rosseau Resort Developments Inc. (“RRDI”) for an Order:



(a)

(b)

(c)

(d)

()

®

(g)

12337543.10

validating service of the Notice of Motion and the Motion Record herein, and

dispensing with further service thereof;

authorizing and approving an increase to the Receiver’s Borrowings as
contemplated by paragraph 20 of the Amended and Restated Appointment Order
dated June 2, 2009 (the “Appointment Order’) and section 78(7) of the CLA by
way of a separate facility in the amount of $7,500,000 to be provided by WestLB
AG on the terms set out in a term sheet to be delivered (the “Second Tranche

Term Sheet™), to be secured by the Receiver’s Borrowings Charge;

providing that in accordance with paragraph 24 of the Appointment Order, all
Receiver’s Certificates issued by the Receiver in respect of the Second Tranche
Term Sheet shall rank subordinate to all Receiver’s Certificates issued by the

Receiver in connection with the existing Receiver’s Borrowings;

authorizing the Receiver to apply Proceeds (as defined in the Eighth Report,
hereinafter defined), to permanently reduce the amounts outstanding under the
existing Receiver’s Borrowings and the Term Sheet (as defined at paragraph 20 of

the Appointment Order);

approving an Institutional Sales Process Protocol (the “Protocol”) substantially in
the form attached hereto as Schedule “A” that outlines the steps to be taken under
the Institutional Sales Process authorized by the Court by Order dated July §,
2009;

approving a proposed settlement between the Receiver and Unit Owners with
respect to the allocation of entitlements of RRDI and the Unit Owners to certain
funds held by McCarthy Tetrault LLP (“MeCarthys”) as proposed by the
Receiver at section 10 of the Eighth Report (the “Trust Allocation™), and
authorizing and directing McCarthys to pay the sum of $1,657,747.69 to the

Receiver to be held by the Receiver for distribution as provided for herein;

authorizing the Receiver to repudiate all trademark licence agreements or other
arrangements for the use of the Red Leaves trademark, oral or otherwise, as may

be in effect as between RRDI and any other persons or entities, and authorizing

g .



the Receiver to enter into a trademark licence agreement terminable on 180 days’
notice, with 1515511 Ontario Inc. (c.0.b. as The Rock), and such other affiliates

of RRDI on such terms as the Receiver may determine appropriate;

(h) authorizing and approving additional funding to pay the outstanding accounts of
and an additional retainer to Miller Thomson LLP (“Milier Thomson™) in ifs
capacity as counsel for the Ad Hoc Committee of Unit Owners and representative
counsel appointed by Order dated August 20, 2009 (“Representative Counsel™)
for Unit Owners and Existing Unit Purchasers (as defined therein) who are parties

to an Existing Rental Pool Management Agreement (as defined therein);

(1) amending the Appointment Order by amending Schedule “A” to the Appointment
Order to add two additional parcels of real property that are owned by RRDI to

the legal description of lands described therein;

() providing that all references to Mclntosh & Morawetz Inc. in all prior Court
Orders, Reports, and other material filed with the Court shall be taken to be a

reference to Alvarez & Marsal Canada Inc.;

(k) approving the Eighth Report of the Receiver dated December 14, 2009 (the
“Eighth Report™) and the conduct and activities of the Receiver described

therein;

(D sealing the Confidential Appendices to the Eighth Report pending further Order

of this Court; and

(m)  such further and other relief as counsel may request and this Honourable Court

deems just.

ON READING the Eighth Report, the affidavits of service filed, and on hearing the
submissions of counsel for WestLB AG, Toronto Branch and the Receiver, independent counsel
for the Receiver, counsel for the Ad Hoc Committee of Unit Owners and Representative
Counsel, counsel for Marriott Hotels of Canada, Ltd. (“Marriott Hotels™), counsel for The
Rosseau Resort Management Services Inc., RRDI and Ken Fowler Enterprises Limited, and

counsel for Fortress Credit Corp., no one appearing for any other person on the service list,

12337543.10 -
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Service

1. THIS COURT ORDERS that the service of the Notice of Motion and the Motion Record
in accordance with the Affidavits of Service, filed, including the method and timing of notice to
certain Unit Owners (as defined in the Eighth Report) by letter dated December 11, 2009

delivered by way of email and mail and/or courier to certain Unit Owners, is hereby validated.
Second Tranche Receiver’s Borrowings

2. THIS COURT ORDERS that the Appointment Order is amended by deleting paragraph

20 and replacing it with the following;

20. THIS COURT ORDERS that the Receiver be at liberty and it is hereby
authorized and empowered to borrow from the Lenders, such monies from time
to time as it may consider necessary or desirable, in the amount and on the terms
as set out in the Term Sheet provided to the Receiver by WestLB dated May 15,
2009, substantially in the form attached as Exhibit “S” to the Dyck Affidavit,
and is authorized to borrow from WestLB AG such monies from time to time as
it may consider necessary or desirable in the principal amount of $7,500,000, on
the terms as set out in a term sheet to be delivered (the “Second Tranche Term
Sheet”), provided that the aggregate principal amount drawn does not exceed
$22,500,000.00 (or such greater amount as this Court may by further Order
authorize) at any time, at such rate or rates of interest as it deems advisable for
such period or periods of time as it may arrange, for the purpose of funding the
exercise of the powers and duties conferred upon the Receiver by this Order,
including interimn expenditures (collectively, the “Receiver’s Borrowings”™). The
whole of the Property shall be and is hereby charged by way of a fixed and
specific charge (the “Receiver’s Borrowings Charge™) as security for the
payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, construction liens, charges and
encumbrances, statutory or otherwise in favour of any Person, but subordinate in
priority to the Receiver’s Charge. The Receiver is hereby authorized to execute
and deliver such other commitment letters, fee letters, credit agreements,

mortgages, charges, hypothecs and security documents as the Lenders and/or

12337543.10 -4 -



West LB AG may require from time to time to carry into effect the terms of the

Term Sheet and/ or the Second Tranche Term Sheet.

3. THIS COURT ORDERS that paragraphs 21 and 25 of the Appointment Order are

amended such that “and WestLB AG” is added after each reference to “Lenders” therein.

4, THIS COURT ORDERS that all Receiver’s Certificates issued by the Receiver in respect
of the Second Tranche Term Sheet shall rank pari passu as among themselves, but shall rank
subordinate to all Receiver’s Certificates issued by the Receiver in connection with the Term

Sheet.

5. THIS COURT ORDERS that the Receiver is authorized to remit the Proceeds to WestLB
AG, Toronto Branch, as Agent for the Lenders to be applied to the amounts outstanding under

the Receiver’s Borrowings and the Term Sheet.
Institutional Sales Process Protocol

6. THIS COURT ORDERS that the Protocol in the form attached hereto as Schedule “A”
outlining the process by which the Institutional Sales Process is to be conducted, be and is
hereby approved, and the Receiver is authorized to take such steps as are considered necessary or
desirable in carrying out the Protocol. The Receiver may seek advice and directions from the

Court in respect of any aspect of the Protocol.
Trust Allocation

7. THIS COURT ORDERS that the Trust Allocation between RRDI and Unit Owners be

and is hereby approved.

8. THIS COURT ORDERS and directs McCarthys to pay the sum of $1,657,747.69 from
those funds held by it in respect of RRDI to the Receiver, to be held by the Receiver and
distributed in accordance with the Trust Allocation and in fulfillment of the trust obligations of

RRDI to Unit Qwners as follows:

(a) $430,471.58 with respect to common area expenses for 23 units, to be remitted to

Muskoka Standard Condominium Corporation No. 62 for payment of common

12337543.10 -5-
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(b)

(c)

(d)

(e)

0

7543.10

area expenses on behalf of certain Unit Owners, to be applied against the accounts

of the relevant Unit Owners;

$210,000.00 to be retained by the Receiver to honour certain Indulgence Cards
(as defined in the Eighth Report) for relevant Unit Owners, in accordance with

their respective entitlements;

$211,880.32 to be remitted to Miller Thomson in trust, for payment of realty

taxes on behalf of Unit Owners in accordance with their entitlements;

in respect of two Units that are subject to certain modified sale/leaseback
transactions, as described in the memo of Fraser Milner Casgrain LLP attached at

Appendix “K” to the Eighth Report:
(i) $37,751.32 on account of common area expenses;

(it) $20,813.62 on account of realty taxes;

(iil) $5,670.00 on account of telecommunications services; and

(iv)  $2,812.95 on account of entry fees to the Red Leaves Resort Association;

to be remitted by the Receiver in accordance with the provisions of the
sale/leaseback transactions in respect of those two Units (other than entry fees
to the Red Leaves Resort Association, which shall be held by the Receiver

pending further direction of the Court);

$3,263.58 for payment of entry fees to the Red Leaves Resort Association on
behalf of certain Unit Owners, to be held by the Receiver pending further

direction of the Court;

$4,704.00 to be remitted to Marriott Hotels for payment of Marriott Gold

membership fees on behalf of certain Unit Owners; and

the balance of $730,380.32 to be paid to the Receiver as property of RRDL



9. THIS COURT ORDERS that the amounts to be distributed by the Receiver in accordance
with paragraph 8 above shall only be distributed by the Receiver for and on behalf of each Unit
Owner (the “Unit Owner Distribution™) upon execution and delivery to the Receiver by that
Unit Owner of a receipt document, in a form satisfactory to the Receiver, acknowledging
payment of the Unit Owner Distribution, and acknowledging satisfaction of those obligations of
RRDI under the relevant Unit Owner Scttlement Agreement (defined in the Eighth Report) that
are satisfied as a result of the Unit Owner Distribution, and to the extent such obligations are
satisfied thereby, agreeing that there shall be no further obligation of RRDI or the Receiver in
respect of such obligation under the relevant Unit Owner Settlement Agreement. To the extent
that a Unit Owner Distribution satisfies an obligation of RRDI under the relevant Unit Owner
Settlement Agreement, such Unit Owner shall have no claim in respect of that obligation under
either of the Unit Owner Charges provided for in paragraph 8 of the Unit Owner Settlement
Agreements and paragraph 10 of the Amended Order of this Court dated August 18, 2009, and

the relevant Unit Owner Charge is correspondingly reduced.
Red Leaves Trademark

10.  THIS COURT ORDERS that the Receiver be and is hereby authorized to repudiate any
and all trademark licence agreements or arrangements for the use of the Red Leaves trademark,

oral or otherwise, as may be in effect as between RRDI and any other persons or entities.

1. THIS COURT ORDERS that the Receiver be and is hereby authorized to enter into a
trademark licence agreement terminable on 180 days notice, with 1515511 Ontario Inc. and such
other affiliates of RRDI as the Receiver may agree, on such terms as the Receiver may deem

appropriate.
Fees and Disbursements of Miller Thomson

12. THIS COURT ORDERS that the Receiver be and is hereby authorized to pay the
outstanding accounts of Miller Thomson in respect of services provided in its capacity as
Representative Counsel and in its capacity as counsel for the Ad Hoc Committee of Unit

Owners, and to pay to Miller Thomson an additional retainer in the amount of $75,000.

12337543.10 -7 -

Lot
a2



Additional Parcels of Land

13, THIS COURT ORDERS that the Appointment Order be and is hereby amended by
amending Schedule “A” to the Appointment Order, to add the legal description of two additional

parcels of real property as follows:

Signage Lands

PIN 48142-0383(LT)

PART OF LOT 25, CONCESSION 11, MEDORA, BEING PART 7 ON PLAN 35R3373, SIT
EASEMENT IN FAVOUR OF MUSKOKA CONDOMIMIUM PLAN NO. 62 AS IN MT63413;
MUSKOKA LAKES; THE DISTRICT MUNICIPALITY OF MUSKOKA.

Additional Lands Located on the E/S of Paignton House Road

PIN 48142-0384(LT)

PART OF LOT 25, CONCESSION 11, MEDORA, BEING PART 8 ON PLAN 35R3373,
PART OF THE ROAD ALLOWANCE BETWEEN: LOTS 25 AND 26, CONCESSION 11,
MEDORA (CLOSED BY BY-LAW 72-34, REGISTERED AS INSTRUMENT NO. DM105704),
BEING PARTS 6 AND 7 ON PLAN RD1806: MUSKOKA LAKES, THE DISTRICT
MUNICIPALITY OF MUSKOKA,

Name Change

14 THIS COURT ORDERS that all references to McIntosh & Morawetz Inc. in all prior
Court Orders, Reports, and other material filed with the Court shall be taken to be a reference to

Alvarez & Marsal Canada Inc.
Eighth Report

15, THIS COURT ORDERS that the Eighth Report, and the activities and conduct of the

Receiver described therein, be and are hereby approved.
Sealing Order

16.  THIS COURT ORDERS that Confidential Appendices 1 and 2 filed with the Eighth

Report be and are hereby sealed and shall remain sealed until further Order of this Court.

Aid and Recognition



17. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.
Provisional Execution

18. THIS COURT ORDERS that pursuant to the BIA, section 195, this Order is subject to

provisional execution notwithstanding any appeal therefrom.




SCHEDULE “A”
INSTITUTIONAL SALES PROCESS PROTOCOL

Backeround to the Receivership

On May 22, 2009, on the Application of WestLB AG, Toronto Branch (“WestLB”) in its
capacity as agent for a syndicate of senior secured lenders (the “Syndicate™), the Ontario
Superior Court of Justice (the “Court”) issued an order appointing Alvarez & Marsal
Canada ULC (*A&M”) and Alvarez & Marsal Canada Inc. (formerly McIntosh &
Morawetz Inc.) as trustee and interim receiver, respectively (the “Trustee” and the
“Interim Receiver”), pursuant to Section 68 of the Construction Lien Act (Ontario)
(*CLA™) and Section 47(1) of the Bankruptcy and Insolvency Act (Canada) of all the
property, assets and undertakings (the “Assets™) of The Rosseau Resort Developments
Inc. (“RRDI™). On June 2, 2009, the Court issued an Amended and Restated
Appointment Order continuing the appointment of the Trustee and Interim Receiver and
appointing A&M as receiver and manager of the Assets of RRDI (the “Receiver and
Manager™) pursuant to Section 101 of the Courts of Justice Act (Ontario) and pursuant to
the CLA (the Trustee, Interim Receiver and the Receiver and Manager collectively
defined as the “Receiver”).

Background to the Institutional Sales Process

By Order dated July 8, 2009 (the “July 8 Order”), the Court approved the process
proposed by the Receiver for the marketing and sale of the Assets of RRDI, consisting of
both a retail sales program for individual condominium units (the “Retail Sales
Program”), and an institutional sales process for the sale of the remaining Assets on an
en bloc basis (the “Institutional Sales Process™).

In connection with the Institutional Sales Process, the Receiver was authorized by the
July 8 Order to retain Colliers MaCaulay Nicolls (Ontario} Inc. (“Colliers”) as broker to
conduct the Institutional Sales Process. The Receiver advised the Court and stakeholders
in its Second Report to the Court dated July 3, 2009 that Colliers would work to identify
parties interested in purchasing the Assets through its network and database of contacts,
and develop an international advertising program for the sale of the Assets.

Colliers, with the assistance of the Receiver, has conducted its due diligence with respect
to the Assets, and has assembled a preliminary list of prospective purchasers through its
industry knowledge and independent research. Colliers and/or the Receiver have also
been contacted by a number of parties who have identified themselves as prospective
purchasers. Colliers intends to expand this preliminary list through further marketing
efforts, including the issuance of press releases identifying the opportunity, and
distributing an investment overview to its international network of offices and affiliates,
and any other parties identified as having a potential interest.



The Receiver has worked with Colliers to develop and prepare all relevant sales and
marketing materials and to establish a data room for due diligence by prospective
purchasers. The Receiver has, with the assistance of its counsel, prepared the forms of
relevant documents for use in the Institutional Sales Process.

Supervision and Reporting

The Institutional Sales Process will be undertaken by the Receiver, with the
assistance of Colliers, and subject to the Court’s overriding supervision.

The Receiver will report to the Court on the outcome of the Institutional Sales
Process and seek Court approval of any final sale agreement or agreements arising
out of the Institutional Sales Process.

Qutline of the Protocol

The Institutional Sales Process will be conducted under this Institutional Sales
Process Protocol (the “Protocol”) in three phases, with the consecutive steps of
(i) obtaining expressions of interest from potential purchasers and pre-qualifying
bidders for the next phase; (ii) inviting pre-qualified bidders to conduct due
diligence and submit non-binding indicative offers; and (jii) identifying a sho1t
list of bidders with which to negotiate a final agreement or agreements.

(i) Phase 1 — Identification of Prospective Purchasers and Pre-Qualification of
Bidders

The Receiver, with the assistance of Colliers, is finalizing (a) a brief investment
overview letter (the “Investment Overview”) that will describe the opportunity
and set out key aspects of the Protocol; (b) a form of confidentiality agreement
(the “Confidentiality Agreement”); (c) a form of expression of interest to be
submitted by prospective purchasers in order to be pre-qualified for Phase Il (the
“Expression of Interest™); (d) an information memorandum providing a detailed
description of the Assets and the operations of RRDI (the “Information
Memorandum”) (€) a confidential exhibit to the Information Memorandum
containing certain financial information with respect to the Assets (the
“Confidential Financial Exhibit™); (f) an electronic data room for due diligence
purposes; and (g) other relevant marketing materials.

Colliers will continue to develop its list of prospects by advertising the
opportunity by way of press releases and through the distribution of the
Investment Overview to its international network of offices and affiliates.

Commencing upon Court approval of this Protocol, potential purchasers identified
by Colliers and/or the Receiver will be contacted and provided with a copy of the
Investment Overview, the Information Memorandum (without the Confidential
Financial Exhibit) and the form of Confidentiality Agreement.



s In order to be pre-qualified by the Receiver as a bidder and to obtain access to the
Confidential Financial Exhibit and the electronic data room, potential bidders will
be required to execute the Confidentiality Agreement and to submit a completed
Expression of Interest to the Receiver on or before 5:00 p.m. EST on January 22,
2010 that describes: (a) the potential bidder and its business and industry
expertise; (b) the potential bidder’s financial wherewithal or ability to obtain
financing in order to complete the transaction being contemplated; and (c)
whether the potential bidder contemplates any third party equity participation or
any form of joint acquisition, and if so, to provide a description of such third
party. Expressions of interest may not be made by a person acting as agent for an
undisclosed principal.

= Upon a review of the Expressions of Interest submitted to the Receiver, the
Receiver will identify those who have demonstrated an interest and ability to
consummate a transaction, based on the information submitted by the potential
bidders and such other selection criteria as the Receiver may develop, in its
discretion, who will be invited to participate in the next phase of due diligence
and the submission of non-binding indicative offers (“Pre-Qualified Bidders™).
The Receiver will provide invitations to such Pre-Qualified Bidders to participate
in the next phase on or about January 29, 2010.

(it) Phase II — Completion of Due Diligence and Submission of Non-Binding Offers

n  Pre-Qualified Bidders will be provided with the Confidential Financial Exhibit
and access to the electronic data room for due diligence purposes, together with
the form of agreement of purchase and sale that the Receiver will require. The
Receiver will arrange site visits and make presentations, along with Colliers, to
the Pre-Qualified Bidders regarding the opportunity as determined to be
appropriate by the Receiver.

= The submission of non binding indicative offers from Pre-Qualified Bidders will
be required by 5:00 p.m. EST on March 31, 2010.

= WestLB AG, Toronto Branch, as agent for the Lenders under the Credit
Agreement dated February 1, 2007, as amended, and/or as agent for the Lenders
under the Term Sheet dated May 19, 2009 for the Receiver’s Borrowings,
approved by the Amended and Restated Appointment Order of June 2, 2009,
and/or WestLB AG as Lender in respect of any additional Receiver’s Borrowings
approved by the Court and/or any Lender or participant in respect of such
facilities, individually or collectively if so determined, shall be entitled to
participate as a Pre-Qualified Bidder by offering to purchase some or all of the
Assets in consideration of the satisfaction of some or part of the obligations of
RRDI or the Receiver (a “Credit Bid™), and subject to Court approval, the
Receiver may accept a Credit Bid.
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(iii) Phase III — Negotiation of Final Agreement of Purchase and Sale

v From the non-binding indicative offers, the Receiver will identify a short list of
Pre-Qualified Bidders with whom it will enter into negotiations in order to
complete a binding agreement or agreements of purchase and sale, with an
approximate target for completion of May 2010.

Miscellaneous

= The Receiver reserves the right to reject any or all of the offers received and to
extend or abridge any of the timelines described herein. The Receiver will be
entitled to seek advice and directions from the Court in respect of this Protocol
and any steps taken hereunder.

= Court approval will be required in respect of any offer accepted and/or any
proposed agreement or agreements completed. The Receiver shall not be required
to accept the highest and best bid in respect of the Assets, but shall be entitled to
recommend to the Court a transaction that maximizes value for all stakeholders
and minimizes closing risk.



Institutional Sales Process Protocol Qutline and Timelines

Following are the phases and timelines for the process described above,

Identification of Prospective
Qualification of Bidders

Purchasers and Pre-

On or before 5:00
p.m. EST January
22,2010
(Expressions of
Interest due)

On or about January
29, 2010 (invitations
to Pre-Qualified
Bidders to
participate in Phase
1T}

Completion of Due Diligence and Submissions of Non-
Binding Offers

Negotiation of Final Agreement of Purchase and Sale

On or before 5:00
p.m. EST March 31,
2010

May 2010 -
approximate target
for court approval
and completion of
transaction
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Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE MADAM ) MONDAY, THE 21°" DAY
)
JUSTICE PEPALL ) OF DECEMBER, 2009

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0. 1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, C. C. 30, AS AMENDED

BETWEEN:

WESTLB AG, TORONTO BRANCH

Applicant

-and -

THE ROSSEAU RESORT DEVELOPMENTS INC.

Respondent

AUTHORIZATION AND VESTING ORDER

THIS MOTION, made by Alvarez & Marsal Canada ULC in its capacity as Court-
appointed receiver and manager pursuant to section 101 of the Courts of Justice Act (Ontario)
and as trustee and receiver and manager under the Construciion Lien Act (Ontario), and Alvarez

& Marsal Canada Inc. (formerly McIntosh & Morawetz Inc.} in its capacity as Court-appointed



interim receiver pursuant to section 47(1) of the Bankruptcy and Insolvency Act, (jointly and
collectively, the “Receiver”) of the undertaking, property and assets of The Rosseau Resort
Developments Inc. (the “Debtor”) for an order approving and authorizing the Receiver to
complete certain sale transactions (the “Transactions™) for the sale of certain condominium
units identified on Schedule "A” hereto (the “Real Property™), as contemplated by agreements
of purchase and sale (the “Sale Agreements™) executed by the Receiver on behalf of the Debtor
and the respective purchasers (the “Purchaser” or “Purchasers”; as the case may be) and the
related personal property described in the applicable Sale Agreement (together, the “Purchased
Property™), as listed and at the prices identified at Confidential Appendix 2 to the Eighth Report
of the Receiver dated December 14, 2009 (the “Eighth Report™), and vesting the Debtor’s right,
titte and interest in and to such Purchased Property in and to the applicable Purchaser or
Purchasers of such Purchased Property, was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the Eighth Report of the Receiver, and on hearing the submissions of
independent counsel for the Receiver, counsel for WestLB AG, Toronto Branch, (“"WestLB™)
and the Receiver, counsel for Fortress Credit Corp. (“Fortress”) and counsel for ¢ [others], no

one appearing for any other person on the service list:

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged so that this Motion is properly returnable today and hereby dispenses
with further service thereof, and the service of the Notice of Motion and the Motion Record in

accordance with the affidavits of service, filed, is hereby validated.

2. THIS COURT ORDERS that the Transactions are hereby approved, and the Sale
Agreements are commercially reasonable and in the best interest of the Debtor and its
stakeholders. The execution of the Sale Agreements by the Receiver on behalf of the Debtor is
hereby authorized and approved, nunc pro tunc, and the Receiver is hereby authorized and
directed to take such additional steps and execute such additional documents as may be
necessary or desirable for the completion of the Transactions and for the conveyance of the

Purchased Property.



3. THIS COURT ORDERS that the Receiver be and is hereby authorized to execute and
deliver in registerable form a transfer in the form prescribed by the Land Registration Reform
Act relating to each individual unit(s) of the Real Property to be conveyed pursuant to the

relevant Sale Agreement (each, a “Transfer”).

4. THIS COURT ORDERS AND DECLARES that upon the registration in the Land
Registry Office for the Land Titles Division of Muskoka (No. 35) of a Transfer duly executed (or
deemed to be executed through electronic signature) by the Receiver in accordance with this
Order, all of the Debtor's right, title and interest in and to the Purchased Property described in the
relevant Sale Agreement and the related Transfer shall vest absolutely in the transferee named in
such Transfer (the “Transferee”), free and clear of and from any and all security interests
(whether contractual, statutory, or otherwise), hypothecs, mortgages, charges, trusts or deemed
trusts (whether contractual, statutory, or otherwise), liens, construction liens, certificates of
action, executions, levies or other financial or monetary claims, whether or not they have
attached or been perfected, registered or filed and whether secured, unsecured or otherwise
(collectively, the “Claims™) including, without limiting the generality of the foregoing: (1) any
encumbrances or charges created by the Order of the Honourable Madam Justice Pepall dated
May 22, 2009, or the Amended and Restated Appointment Order dated June 2, 2009; (ii) all
charges, security interests or Claims evidenced by registrations pursuant to the Personal
Property Security Act (Ontario) (“PPSA”) listed on Schedule B hereto, including such further
Claims evidenced by registrations against the Debtor pursuant to the PPSA as may arise up to
and including the time of closing of the relevant Transaction; and (iii) those Claims listed on
Schedule C hereto including such further Claims as may arise and/or be registered against title to
the Real Property up to and including the time of closing of the relevant Transaction, (all of
which are collectively referred to as the “Encumbrances”, which term shall not include the
permitted encumbrances, easements and restrictive covenants listed on Schedule D hereto) and,
for greater certainty, this Court orders that all of the Encumbrances affecting or relating to the
relevant Purchased Property are hereby expunged and discharged as against the Purchased

Property.

5. THIS COURT ORDERS that upon the registration in the Land Registry Office for the
Land Titles Division of Muskoka (No. 35) of a Transfer in the form prescribed by the Land



i d

Registration Reform Act, duly executed (or deemed to be executed through electronic signature)
by the Receiver, the Land Registrar is hereby directed to enter the Transferee identified in that
Transfer as the owner of the subject Real Property identified in such Transfer (the “Subjeet Real
Property”) in fee simple, and is hereby directed to delete and expunge from title to the Subject
Real Property all of the Claims listed in Schedule C, including such further Claims as may have
arisen and/or been registered against title to the Real Property as more particularly set out by way

of solicitor's statement or affidavit annexed to such Transfer (as contemplated in Schedule C).

6. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims and Encumbrances, the net proceeds from the sale of the Purchased Property shall stand
in the place and stead of the Purchased Property, and that from and after the registration of the
relevant Transfer, all Claims and Encumbrances shall attach to the net proceeds from the sale of
the Purchased Property with the same priority as they had with respect to the Purchased Property
immediately prior to the sale, as if the Purchased Property had not been sold and remained in the
possession or control of the person having that possession or control immediately prior to the

sale.
7. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Banlruptey and Insolvency Act (Canada) in respect of the Debtor and any

bankruptcy order issued pursuant to any such applications; and
(c) any assignment in bankruptcy made in respect of the Debtor;

the vesting of the Purchased Property in the Transferee pursuant to this Order shall be binding on
any frustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or
voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a settlement,
fraudulent preference, assignment, fraudulent conveyance or other reviewable transaction under

the Bankruptcy and Insolvency Aet (Canada) or any other applicable federal or provincial

219393337
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legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any

applicable federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that the Transactions are exempt from the
application of the Bulk Sales Act (Ontario), and the Transactions may be completed without
compliance with: (a) the provisions of Part V of the PPSA, and (b) the provisions of the
Mortgages Act (Ontario).

9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada to give effect to this Order and
to assist the Receiver and its agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such orders and
to provide such assistance to the Receiver, as an officer of this Court, as may be necessary or
desirable to give effect to this Order or to assist the Receiver and its agents in carrying out the

terms of this Order.

[IS]
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SCHEDULE A
LEGAL. DESCRIPTION
OF REAL PROPERTY
Longview Building

PIN 48862-0022

UNIT 22, LEVEL 1, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0040

UNIT 1, LEVEL 2, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TIW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT863413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0044

UNIT 5, LEVEL 2, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY I[S:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA, PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA [AKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0052

UNIT 13, LEVEL 2, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY I[S:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA,; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 36R22417; TW & S/T EASEMENTS AS SET OUT IN
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SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIFPALITY OF MUSKOKA

PIN 48862-0124

UNIT 19, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET QUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0134

UNIT 29, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NOQ. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417, SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 30 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0138

UNIT 33, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/AW & S/T EASEMENTS AS SET OQUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0142

UNIT 37, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & SIT EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA
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PIN 48862-0143

UNIT 38, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 256 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0144

UNIT 39, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0149

UNIT 44, LEVEL 3, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417, SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
48, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0191

UNIT 19, LEVEL 4, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT83413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0200

UNIT 28, LEVEL 4, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24,37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA: PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
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SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0204

UNIT 32, LEVEL 4, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND [TS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; TAW & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES, THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0207

UNIT 35, LEVEL 4, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA

Paignton House

PIN 48862-0036

UNIT 36, LEVEL 1, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417; FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA

PIN 48862-0092

UNIT 53, LEVEL 2, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET OUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES: THE DISTRICT
MUNICIPALITY OF MUSKOKA
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PIN 48862-0103

UNIT 64, LEVEL 2, MUSKOKA STANDARD CONDOMINIUM PLAN NO. 62 AND ITS
APPURTENANT INTEREST. THE DESCRIPTION OF THE CONDOMINIUM PROPERTY IS:
FIRSTLY: PT LT 24 CON 11 MEDORA PT 13 35R22417; SECONDLY: PT LT 24 & 25 CON 11
MEDORA PT 21 & 22 35R22417; THIRDLY: PT LT 25 CON 11 MEDORA PT 24, 37, 38, 40, 41, 48,
49, 50 & 52 35R22417, FOURTHLY: PT LT 25 CON 11 MEDORA; PT RDAL BTN LT 25 & 26 CON
11 MEDORA CLOSED BY DM105704 PT 25 35R22417; T/W & S/T EASEMENTS AS SET QUT IN
SCHEDULE "A" TO DECLARATION NO. MT63413; MUSKOKA LAKES; THE DISTRICT
MUNICIPALITY OF MUSKOKA



Schedule B - PPSA Registrations

20061220 1017 1862 6529 Travelers Guarantee Company of Canada

20070131 0852 1862 8897 WestLB AG, Toronto Branch, as Administrative Agent for

the Secured Parties
20070501 1000 1590 3972 Fortress Credit Corp., as Administrative Agent

20071123 1535 2976 0002 Sparling’s Propane Co. Ltd.
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Schedule C — Claims to be deleted and expunged from title to Real Property

Registrations/claims affecting all units comprising the Real Property

1. Instrument No. MT29969 being a Charge registered on March 6, 2007.

2. Instrument No. MT29970 being a Charge registered on March 6, 2007.

3. Instrument No. MT30000 being a Notice registered on March 7, 2007.

4, Instrument No. MT32161 being a Notice registered on May 2, 2007.

3. Instrument No. MT33625 being a Charge registered on June 6, 2007.

6. Instrument No. MT62637 being a Postponement registered on February 11, 2009,
7. Instrument No. MT62638 being a Postponement registered on February 11, 2009,
8. Instrument No. MT62639 being a Postponement registered on February 11, 2009.
9. Instrument No. MT62748 being a Postponement registered on February 17, 2009.

10. Instrument No. MT62749 being a Postponement registered on February 17, 2009.
11. Instrument No. MT62750 being a Postponement registered on February 17, 2009,
12. Instrument No. MT63437 being a Postponement registered on March 9, 2009,
13. Instrument No. MT63438 being a Postponement registered on March 9, 2009.
14, Instrument No. MT63439 being a Postponement registered on March 9, 2009,
15, Instrument No. MT63455 being a Postponement registered on March 9, 2009.
16.  Instrument No. MT63456 being a Postponement registered on March 9, 2009.
17. Instrument No. MT63457 being a Postponement registered on March 9, 2009.
18.  Instrument No. MT63467 being a Postponement registered on March 9, 2009.
19. Instrument No, MT63468 being a Postponement registered on March 9, 2009.
20. Instrument No. MT63469 being a Postponement registered on March 9, 2009.

21. [nstrument No. MT63474 being a Postponement registered on March 9, 2009.
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Instrument No
Instrument No
Instrument No

Instrument No

Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No,
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No,
Instrument No.
Instrument No.
Instrument No.

Instrument No.

. MT63475 being a Postponement registered on March 9, 2009,
. MT63476 being a Postponement registered on March 9, 2009.
- MT63480 being a Postponement registered on March 9, 2009.

. MT63481 being a Postponement registered on March 9, 2009,

MT63482 being a Postponement registered on March 9, 2009.
MT63489 being a Postponement registered on March 9, 2009.
MT63490 being a Postponement registered on March 9, 2009.
MT63491 being a Postponement registered on March 9, 2009,
MT63504 being a Charge registered on March 9, 2009.
MT63508 being a Postponement registered on March 10, 2009.
MT66660 being a Construction Lien registered on May 27, 2009,
MT66689 being a Construction Lien registered on May 28, 2009.
MT66713 being a Construction Lien registered on May 28, 2009.
MT66719 being a Construction Lien registered on May 29, 2009.
MT66730 being a Construction Lien registered on May 29, 2009,
MT66780 being a Construction Lien registered on May 29, 2009.
MT66860 being a Construction Lien registered on June 1, 2009.
MT66932 being a Construction Lien registered on June 2, 2009,
MT66936 being a Construction Lien registered on June 2, 2009,
MT66939 being a Construction Lien registered on June 2, 2009.
MT67121 being a Construction Lien registered on June 3, 2009,
MT67217 being a Construction Lien registered on June 9, 2009.
MT67325 being a Construction Lien registered on June 11, 2009.

MT67348 being a Construction Lien registered on June 11, 2009,



46.
47.
48.

49,

64.
65.
66.
67.
68.
69.

Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.,
Instrument No.
Instrument No.
Instrument No.
[nstrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.

Instrument No.

MT67349 being a Construction Lien registered on June 11, 2009.
MT67351 being a Construction Lien registered on June 11, 2009.
MT67362 being a Construction Lien registered on June 11, 2009.
MT67364 being a Construction Lien registered on June 11, 2009.
MT67420 being a Construction Lien registered on June 12, 2009.
MT67475 being a Construction Lien registered on June 15, 2009.
MT67532 being a Construction Lien registered on June 15, 2009.
MT67704 being a Construction Lien registered on June 19, 2009,
MT67748 being a Construction Lien registered on June 19, 2009,
MT67754 being a Construction Lien registered on June 19, 2009.
MT67765 being a Construction Lien registered on June 19, 2009.
MT67848 being a Construction Lien registered on June 22, 2009.
MT67908 being a Construction Lien registered on June 23, 2009.
MT67929 being a Construction Lien registered on June 24, 2009.
MT68326 being a Certificate registered on June 30, 2009.
MT68336 being a Certificate registered on June 30, 2009.
MT68353 being a Construction Lien registered on June 30, 2009.
MT68702 being a Certificate registered on July 9, 2009.
MT68732 being a Certificate registered on July 10, 2009.
MT68751 being a Certificate registered on July 10, 2009.
MT69181 being a Certificate registered on July 17, 2009,
MT69231 being a Certificate registered on July 20, 2009.
MT69408 being a Certificate registered on July 22, 2009.

MT69594 being a Certificate registered on July 27, 2009.



70.  Instrument No. MT69625 being a Certificate registered on July 27, 2009,
71. Instrument No. MT69965 being a Certificate registered on July 31, 2009.
72, Instrument No. MT69979 being a Certificate registered on July 31, 2009.
73.  Instrument No. MT69985 being a Certificate registered on Tuly 31, 2009.
74. Instrument No. MT70046 being a Certificate registered on August 4, 2009.
75. Instrument No. MT70186 being a Certificate registered on August 6, 2009,
76.  Instrument No. MT70271 being a Certificate registered on August 7, 2009,
77. Instrument No. MT70273 being a Certificate registered on August 7, 2009,
78. Instrument No. MT70277 being a Certificate registered on August 7, 2009,
79.  Instrument No. MT70278 being a Certificate registered on August 7, 2009,
80.  Instrument No. MT70284 being a Certificate registered on August 7, 2009.
81.  Instrument No. MT70285 being a Certificate registered on August 7, 2009.
82.  Instrument No. MT70289 being a Certificate registered on August 7, 2009,
3. Instrument No. MT70470 being a Certificate registered on August 12, 2009.
84.  Instrument No, MT70916 being a Certificate registered on August 20, 2009,

85. Any and all liens in favour of the Red Leaves Resort Association pursuant to the Red
Leaves Resort Association Act (2006).

Additional Registration affecting only PINs 48862-0124 and 48862-0191

Instrument No. MT67149 being an Application to Register Court Vesting Order
registered on June 8, 2009.

Additional Registration affecting only PINs 48862-0022: 48862-0036: 48862-
0040; 48862-0044: 48862-0052: 48862-0092: 48862-0103: 48862-0124: 48862
0134 48862-0138: 48862-0142. 48862-0143 and 48862-0144

Instrument No. MT67685 being a Construction Lien registered on June 18, 2009.

Additional Registration affecting only PINs 48862-0149: 48862-0191: 48862-
0200: 48862-0204 and 48862-0207

Instrument No. MT67689 being a Construction Lien registered on June 18, 2009.



Together with such further Claims as may arise and/or be registered against title to the Real
Property up to and including the time of closing of the relevant transaction (as set out in more

detail by way of a solicitor’s statement or affidavit annexed to the transfer of the applicable Real
Property).
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16.

17.

I8.

19.

Scheduie D — Permitted Encumbrances, Easements and Restrictive Covenants

Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.

Instrument No.

2007.

Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.
Instrument No.

Instrument No.

related to the Real Property

(unaffected by the Vesting Order)

DMS53091 being a By-law registered on February 21, 1966.
DM305534 being a Notice registered on May 8, 1998.
DM337368 being a Notice registered on April 5, 2002.
DM346568 being a Notice registered on April 2, 2003,
DM366693 being a Notice registered on October 20, 2005.
DM368504 being a Notice registered on May 24, 2006.
MT34923 being a Notice registered on July 5, 2007.

MT42240 being a Notice of Security Interest registered on November 23,

MT42283 being a Notice registered on November 23, 2007.

MT43305 being a Notice registered on December 12, 2007,

MT47483 being a Notice registered on March 27, 2008.

MT49626 being a Notice registered on May 14, 2008.

MT62189 being a Notice registered on J anuary 29, 2009,

MT62543 being a Notice registered on F ebruary 9, 2009.

MT62692 being a Transfer of Easement registered on February 13, 2009,
MT62918 being a Notice registered on February 20, 2009.

MT63413 being the Condominium Declaration, including all benefiting

and burdening easements as set out in Schedule “A” thereto, registered on March 9, 2009.

MCP62 being the Condominium Plan registered on March 9, 2009.

Instrument No.

MT63441 being Condominium By-law No. 1 (Condominium Act 1998)

registered on March 9, 2009.



20. Instrument No. MT63442 being Condominium By-law No. 2 (Condominium Act 1998)
registered on March 9, 2009.

21. Instrument No. MT63443 being Condominium By-law No. 3 (Condominium Act 1998)
registered on March 9, 2009.

22.  Instrument No. MT63444 being Condominium By-law No. 4 (Condominium Act 1998)
registered on March 9, 2009.

23 Instrument No. MT63445 being Condominium By-law No. 5 (Condominium Act 1998)
registered on March 9, 2009.

24, Instrument No. MT63446 being Condominium By-law No. 6 (Condominium Act 1998)
registered on March 9, 2009.

235. Instrument No. MT63447 being Condominium By-law No. 7 {(Condominium Act 1998)

registered on March 9, 2009,

26. Instrument No. MT63451 being an Application to Annex Restrictive Covenants (5.119)
registered March 9, 2009.

27. Instrument No. MT63465 being a Transfer of Easement registered on March 9, 2009.
28.  Instrument No. MT63470 being a Notice registered on March 9, 2009,
29. Instrument No. MT63478 being a Notice registered on March 9, 2009,
30. Instrument No. MT63487 being a Notice registered on March 9, 2009,

31.  Instrument No. MT63507 being an Application to Annex Restrictive Covenants (8.119)
registered on March 9, 2009.

1t
]

Instrument No. MT67148 being an Application to Register Court Appointment Order
registered on June 8, 2009.

Lad
(8]

Instrument No. MT74355 being a Name Change Application registered on October 30,
2009.






Court File No. CV-09-8201-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
{(COMMERCIAL LIST)
THE HONOURABLE MADAM ) MONDAY, THE 21st DAY
)
JUSTICE PEPALL ) OF DECEMBER, 2009

IN THE MATTER OF SECTION 47(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED, SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.8.0. 1990, C. C. 43, AS AMENDED, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, C. C. 30, AS AMENDED

BETWEEN:

WESTLB AG, TORONTO BRANCH

Applicant

-and -

THE ROSSEAU RESORT DEVELOPMENTS INC,

Respondent

COMMISSION CLAIMS PROCESS ORDER

THIS MOTION, made by Alvarez & Marsal Canada ULC (*"A&M?), in its capacity as
Court-appointed receiver and manager pursuant to section 101 of the Courts of Justice Act and
trustee and receiver and manager under the Consiruction Lien Act (Ontario), and Alvarez &
Marsal Canada Inc., (formerly Mclntosh & Morawetz Inc.) in its capacity as interim receiver (the
“Interim Receiver™) pursuant to section 47(1) of the Bankruptcy and Insolvency Act (jointly and
collectively, the “Receiver”) of the undertaking, property and assets of The Rosseau Resort

Developments Inc. (“RRDI™), for, inter alia, approval of a claims process (the “Commissions
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Claims Process™) for the determination of the entitlements of Persens (as defined below) to the
payment of unpaid real estate agency and brokerage commissions in order to enable the Receiver
to carry out the distribution of Commission Funds as authorized by the Order of Justice
Cumming dated July 8, 2009 (the “July 8 Order™), was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the Eighth Report of the Receiver dated December 14, 2009 (the “Eighth
Report); filed; and on hearing the submissions of counsel for WestLB AG, Toronto Branch
(“WestLB™) and the Receiver, independent counsel for the Receiver, counsel for Fortress Credit
Corp. (“Fortress™), counsel for RRDI, The Rosseau Resort Management Services Inc. and Ken
Fowler Enterprises Limited, and counsel for Marriott Hotels of Canada Ltd.., no one else

appearing,

SERVICE

1. THIS COURT ORDERS that the service of the Notice of Motion and the Motion Record

in accordance with the Affidavits of Service filed is hereby validated.

DEFINITIONS

2. THIS COURT ORDERS that for purposes of this Order the following terms shall have

the following meanings:

(i) “Amended and Restated Appointment Order” means the Order of the Court in this

matter dated June 2, 2009;

(if)  “Appointment Order” means the Order of the Court in this matter dated May 22,
2009,

(iii)  “Business Day” means a day, other than a Saturday, Sunday or a statutory

holiday, on which banks are generally open for business in Toronto, Ontario;

(iv)  “Commission Claim” means any right or claim of any Person for the payment by

RRDI of unpaid real estate agency or brokerage commissions for agency or
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)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii}

12337150.2

brokerage services rendered to RRDI by such Person prior to the Appointment
Order in respect of the sale by RRDI of certain condominium units, to be
distributed from the Commission Funds by the Receiver as authorised by

paragraph 10 of the July 8 Order;

“Commission Claims Bar Date” means 4:00 p.m. (Toronto time) on February 28,

2010 or such later date as may be ordered by the Court;

“Commission Claims Process” means the procedures outlined in this Order,

including the Schedules;
“Commission Creditor” means any Person having a Commission Claim;

“Commission Funds” means those funds described as Commission Funds in the
Tuly 8 Order that have been paid to the Receiver by McCarthy Tetrault LLP in
accordance with the July 8 Order, for distribution by the Receiver to Commission
Creditors, upon the Receiver being satisfied that all Commission Claims to the

Commission Funds have been proven;
“Court” means the Ontario Superior Court of Justice (Commercial List);

*Known Commission Creditor” means a Person who the Receiver has notice or
knowledge may have a Commission Claim either as may be disclosed to the
Receiver by the books and records of RRDI, or otherwise become known to the

Receiver;
“Receiver’s Website” means www.alvarezandmarsal.com/rosseau;

“Notice and Instruction Letter to Commission Creditors” means a notice and
instruction letter informing Commission Creditors of this Commission Claims

Process, substantially in the form attached hereto as Schedule “A”;

“Notice of Dispute” means a notice delivered to the Receiver by a Commission

Creditor disputing a Notice of Revision or Disallowance, which notice shall be



(xiv)

(xv)

(xvi)

(xvil)

substantially in the form attached hereto as Schedule “D™ and shall set out the

reasons for the dispute;

“Notice of Revision or Disallowance” means a notice informing a Commission
Creditor that the Receiver has revised or disallowed such Commission Creditor’s
Commission Claim, which notice shall be substantially in the form attached

hereto as Schedule *“C” and shall set out the reasons for revision or rejection;

“Person” means any individual, partnership, firm, joint venture, trust, entity,
corporation, unincorporated organization, employee or other association, or

similar entity, howsoever designated or constituted;

“Proof of Commission Claim” means a proof of claim filed by a Commission

Creditor, substantially in the form attached as Schedule “B”;

“Proven Commission Claim™ means the amount and entitlement to a Comumission

Claim as defined at paragraph 17 below.

COMMISSION CLAIMS PROCESS

3. THIS COURT ORDERS AND DECLARES that the Commission Claims Process as set

out herein is hereby approved.

THIS COURT ORDERS that the Receiver is hereby authorized and directed to implement and

administer the Commission Claims Process, including the acceptance, revision, disallowance

and/or settlement of any Commission Claims, and the Receiver may take any steps which it

believes are incidental or necessary for the implementation of the Commission Claims Process.

The Receiver may seck advice and directions from the Court in respect of any aspect of this

Commission Claims Process.

SOLICITATION OF COMMISSION CLAIMS

Notice to Commission Creditors
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4. THIS COURT ORDERS that the Receiver shall send a copy of this Order, a Notice and
Instruction Letter to Commission Creditors, and a Proof of Commission Claim, to all Known

Commission Creditors on or before January 15, 2010.

5. THIS COURT ORDERS that the Receiver shall cause a copy of the Notice and
Instruction Letter to Commission Creditors to be posted on the Receiver’s Website from the date

of this Commission Claims Order until the Claims Bar Date.

Commissior Claims Bar

6. THIS COURT ORDERS that any Commission Creditor that wishes to assert a
Commission Claim must file a Proof of Commission Claim, together with all relevant supporting
documentation in respect of such Commission Claim, so that such Proof of Commission Claim is

received by the Receiver by no later than the Commission Claims Bar Date.

7. THIS COURT ORDERS AND DIRECTS that in filing a Conunission Claim with the

Receiver, all Commission Creditors shall include:

(a) a copy of any brokerage contract, listing agreement, or other form of
agreement relating to the Commission Claim providing the basis on which

such Commission Claim is asserted;

b a copy of any invoice or statement of account in respect of such

Cominission Claim;

(e) copies of any correspondence with RRDI or its affiliates related to such

Commission Claim;

(d) any other documents or information as the Receiver may reasonably
request for the purpose of assessing and determining any Commission

Claims in accordance with this Commission Claims Process Order.

8. THIS COURT ORDERS that any Commission Creditor who does not deliver a Proof of

Commission Claim in respect of a Commission Claim to the Receiver by the Commission



Claims Bar Date, shall be forever barred, estopped and enjoined from asserting such
Commission Claim against RRDI, WestLB, Fortress, McCarthy Tetrault LLP or the Receiver
and none of RRDI, WestLB, Fortress, McCarthy Tetrauit LLP or the Receiver shall have any
liability whatsoever in respect of such Commission Claim, and such Commission Claim shall be

forever barred and extinguished.

DETERMINATION OF CLAIMS

9. THIS COURT ORDERS that the Receiver shall review each Proof of Commission Claim
received by the Commission Claims Bar Date and may accept, revise or disallow the

Commission Claim.

10.  THIS COURT ORDERS that the Receiver is authorized to use reasonable discretion as to
adequacy of compliance with respect to the manner in which Proofs of Commission Claim,
Notices of Dispute, and other notices are completed and executed and may, where it is satisfied
that a Commission Claim has been adequately filed or proven, waive strict compliance with the
requirements of this Commission Claims Process as to completion and execution of Proofs of

Commission Claim, Notices of Dispute, and other notices to be provided herein.

11, THIS COURT ORDERS that the Receiver may attempt to consensually resolve the
entitlement to and the amount of any Commission Claim with the Commission Creditor prior to

accepting, revising or disallowing such Commission Claim.

12. THIS COURT ORDERS that if the Receiver determines to revise or disallow a
Commission Claim, the Receiver shall send a Notice of Revision or Disallowance to the

Commission Creditor,

13.  THIS COURT ORDERS that if a Commission Creditor disputes the determination of its
Commission Claim by the Receiver as set forth in a Notice of Revision or Disallowance and such
Commussion Creditor intends to contest the Notice of Revision or Disallowance then such
Commission Creditor shall deliver a Notice of Dispute so that such Notice of Dispute is received
by the Receiver by no later than 5:00 p.m. (Toronto time) on the day which is ten (10) Business

Days after the date of the Notice of Revision or Disallowance.
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14.  THIS COURT ORDERS that any Commission Creditor who fails to deliver a Notice of
Dispute to the Receiver by the deadline set forth in paragraph 14 above shall be deemed to
accept the determination of its Commission Claim by the Receiver as set out in the Notice of
Revision or Disallowance and any revised Commission Claim as set out in the Notice of

Revision or Disallowance shall constitute a Proven Claim.
15.  THIS COURT ORDERS that upon receipt of a Notice of Dispute, the Receiver may:

)] attempt to consensually resolve the amount of the Commission Claim with the

Commission Creditor; and/or

(ii) schedule a motion to the Court to establish a process for resolving the Notice of
Dispute, together with any other Notices of Dispute received by the Receiver in
accordance with this Commission Claims Process Order as the Receiver may

deem appropriate.

16.  THIS COURT ORDERS that the amount and status of every Commission Claim of a
Commission Creditor finally determined in accordance with the forms and procedures hereby
authorized (a “Proven Claim”™), including any determination as to nature, amount, value, priority

or validity of any Commission Claim shall be final for all purposes.

NOTICES AND COMMUNICATION

17. THIS COURT ORDERS that any notice or communication required to be delivered
pursuant to the terms of this Commission Claims Process Order shall be in writing and may be
delivered by facsimile, digital or electronic transmission, personal delivery, courier or, as

necessary, by prepaid mail addressed to the respective party.

18.  THIS COURT ORDERS that in the event of any strike, lock-out or other event which
interrupts postal service in any part of Canada, all notices and communications during such
interruption may only be delivered by facsimile, digital or electronic transmission, personal
delivery or courier and any notice or other communication given or made by prepaid mail within

the seven (7) day period immediately preceding the commencement of such interruption, unless
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actually received, shall be deemed not to have been delivered. All such notices and
communications shall be deemed to have been received, in the case of notice by facsimile, digital
or electronic transmission, personal delivery or courier prior to 5:00 p.m. (local time) on a
Business Day, when received, if received after 5:00 p.m. (local time) on a Business Day or at any
time on a non-Business Day, on the next following Business Day, and in the case of a notice
mailed as aforesaid, on the second Business Day following the date on which such notice or

other communication is mailed.

19.  THIS COURT ORDERS that any document, notification or notice required to be

delivered to the Monitor under this Claims Procedure shall be delivered to:

Alvarez & Marsal Canada ULC as
Court-Appointed Receiver of the
Rosseau Resort Developments Inc.
Attention: Greg Karpel

Royal Bank Plaza, Suite 2900
Toronto, ON M5J 2]1

Tel: 416 -847-5170

Fax: 416-847- 5201
Email: gkarpel@alvarezandmarsal.com

GENERAL PROVISIONS

20.  THIS COURT ORDERS that the Receiver, in addition to its prescribed rights and
obligations under the Amended and Restated Appointment Order, is hereby directed and

empowered to take such other actions and fulfill such other roles as are contemplated by this
Order.

21. THIS COURT ORDERS that for the purposes of the Commission Claims Procedure, all
Commission Claims which are denominated in a foreign currency shall be converted to Canadian
dollars at the Bank of Canada noon spot rate of exchange for exchanging the currency to

Canadian dollars on the date of the Appointment Order.
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22. THIS COURT ORDERS that references to the singular include the plural and to the

plural include the singular.

AID AND ASSISTANCE OF OTHER COURTS

23.  THIS COURT HEREBY REQUESTS the aid and recognition of any court or any
judicial, regulatory or administrative body in any province or territory of Canada and any
judicial, regulatory or administrative tribunal or other court constituted pursuant to the
Parliament of Canada or the legislature of any province or any court or any judicial, regulatory or
administrative body of the United States and of any other nation or state to act in aid of and to be

complementary to this Court in carrying out the terms of this Order.

123371302



SCHEDULE “A”

NOTICE AND INSTRUCTION LETTER TO COMMISSION CREDITORS
of THE ROSSEAU RESORT DEVELOPMENTS INC
(hereinafter referred to as "RRDI")

RE: NOTICE OF COMMISSION CLAIMS PROCEDURE FOR RRDI

PLEASE TAKE NOTICE that this Notice and Instruction Letter is being delivered pursuant to
an Order of the Ontario Superior Court of Justice made December 21, 2009 (the "Commission
Claims Process Order"). Defined terms not defined within this Notice and Instruction Letter
have the meaning ascribed thereto in the Commission Claims Process Order.

By the Commission Claims Process Order, the Receiver has been authorized by the Ontario
Superior Court of Justice to conduct a claims procedure to determine the Commission Claims of
Commission Creditors.

Those Persons with claims against RRDI for unpaid real estate or brokerage commissions (a
“Commission Claim”) should have received Proof of Commission Claim packages, if those
Commission Creditors are known to Alvarez & Marsal Canada ULC, receiver and manager of
RRDI (the “Receiver”), as a result of a review of the books and records of RRDI, and if the
Receiver has identified a current address in the books and records of RRDL Commission
Creditors may also obtain the Commission Claims Process Order and a Proof Commission of
Claim package from the website of the Receiver at www.alvarezandmarsal.com/rosseau or by
contacting the Receiver at the contact information noted below.

Proofs of Commission Claim must be submitted to the Receiver for any Commission Claim
against RRDI, in each case where the Commission Claim arose on or prior to May 22, 2009,
Please consult the Proof of Claim package for more details.

If you have any questions regarding the Commission Claims Procedure, please consult the
website of the Receiver, or contact the Receiver at the address provided below.

All notices and enquiries with respect to the Commission Claims Procedure should be addressed
to:

Alvarez & Marsal Canada ULC as
Court-Appointed Receiver of the
Rosseau Resort Developments Inc.
Attention: Greg Karpei

Royal Bank Plaza, Suite 2900
Toronto, ON MS5J 2J1

Tel: 416 -847-5170

Fax: 416-847- 5201
Email: gkarpel(@alvarezandmarsal.com
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If you believe that you have a Commission Claim against RRDI, you will have to file a Proof of
Claim with the Receiver. The Proof of Commission Claim must be received by 4:00 p.m.
(Toronte Time) on February 28, 2010, the Claims Bar Date.

It is your responsibility to ensure that the Receiver receives your Proof of Commission
Claim by the above-noted time and date,

CLAIMS WHICH ARE NOT RECEIVED BY THE COMMISSION CLAIMS BAR DATE
WILL BE BARRED AND EXTINGUISHED FOREVER.

DATED at Toronto this day of December, 2009.

Alvarez and Marsal Canada ULC

In its capacity as Receiver and Manager of The Rosseau Resort Developments Inc., and not in its
personal capacity.
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SCHEDULE "B"

PROOF OF COMMISSION CLAIM RELATING TO THE ROSSEAU RESORT
DEVELOPMENTS INC.
(hereinafier referred to as the "RRDI")

Please read carefully the enclosed Notice and Instruction Letter for completing this Proof of
Commission Claim.

A.  PARTICULARS OF COMMISSION CREDITOR:

1, Full Legal Name of Commission Creditor:

(the "Commission Creditor").

=

Full Mailing Address of the Commission Creditor:

Telephone Number:

Lid

4, E-Mail Address:

5. Facsimile Number;

6. Attention (Contact Person):

B. PROOF OF COMMISSION CLAIM:
L
[name of Commission Creditor or Representative of the Commission Creditor], of

123371502



do hereby certify:

(city and province)

(a) that I [check (V) one]

0 am the Commission Creditor of RRDI; OR

Oam

(state position or title) of

(name of creditor)

(b) that I have knowledge of all the circumstances connected with the Commission

Claim referred to below;

() RRDI was and still is indebted to the Commission Creditor as follows:

@)

COMMISSION CLAIM ARISING ON OR PRIOR TO May 22, 2009:

A [insert § value of claim] CAD.

(Commission Claims in a foreign currency are to be converted to
Canadian Dollars at the Bank of Canada noon spot rate as at may
22,2009.)

PARTICULARS OF CLAIM:

Other than as already set out herein the particulars of the undersigned's total Claim are

attached. (Please provide all particulars of the Commission Claim and all necessary

supporting documentation, including:

(a)

®

[2337150.2

a copy of any brokerage contract, listing agreement, or other form of
agreement relating to the Commission Claim providing the basis on which

such Commission Claim is asserted;

a copy of any invoice or statement of account in respect of such

Commission Claim, and



(c) copies of any correspondence with RRDI or its affiliates related to such

Comumission Claim.

You may be requested by the Receiver to provide any other documents or
information as the Receiver may reasonably require for the purpose of assessing
and determining any Commission Claims in accordance with the Commission

Claims Process Order.)

This Proof of Commission Claim must be received by the Recciver by no Iater than 4:00
p.m. (Eastern Standard/Daylight Time) on February 28, 2010, by prepaid ordinary mail,
courter, personal delivery or electronic or digital transmission at the following address:

Alvarez & Marsal Canada ULC as
Court-Appointed Receiver of the
Rosseau Resort Developments Inc.
Attention: Greg Karpel

Royal Bank Plaza, Suite 2900
Toronto, ON MS5J 211

Tel: 416 -847-5170

Fax: 416-847- 5201
Email: gkar;ael@alvarezandmarsai.com

D. FILING OF CLAIM

Failure to file your Proof of Commission Claim as directed by 4:00 p.m., on
February 28, 2010 (Toronto time)} will result in your Commission Claim being
barred and in you being prevented from making or enforeing a Commission Claim
against RRDI, WestLB AG, Toronto Branch, Fortress Credit Corp., McCarthy
Tetrault LLP, or the Receiver. In addition, you shall not be entitled to further
notice in, and shall not be entitled to participate as a Commission Creditor in these

proceedings,

Dated at this day of , 20

12337150.2



Signature of Commission Creditor
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SCHEDULE "C"

REFERENCE NUMBER [©]

NOTICE OF REVISION OR DISALLOWANCE

TO: [insert name of Commission Creditor]

The Receiver hereby gives you notice that it has reviewed your Commission Claim and has
revised or rejected your Claim as follows:

The Proof of Commission The Commission Claun as
Claim as Submitted Accepted

A. Commission Claim
relating to facts existing on or
prior to May 22, 2009

D. Reasons for Disallowance or Revision:
[insert explanation]

If you do not agree with this Notice of Revision or Disallowance, please take notice of the
following:

If you dispute this Notice of Revision or Disaliowance, you must, no later than 4:00 p.m.
(Toronto time) on [INSERT DATE, being ten (10) days after the Notice of Disallowance is
sent by the Receiver], notify the Receiver by delivery of a Dispute Notice in the form

enclosed herewith,

If you do not deliver a Dispute Notice, your Claim shall be deemed to be as set out in this Notice

of Revision or Disallowance.

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF REVISION OR DISALLOWANCE WILL BE BINDING UPON YOU.

12337150.2




DATED at Toronto, this day of , 2010.
Alvarez & Marsal Canada ULC

In its capacity as Court appointed receiver and manager of The Rosseau Resort Developments
Inc. and not in its personal capacity.

123371502



SCHEDULE "D"

DISPUTE NOTICE

We hereby give you notice of our intention to dispute the Notice of Disallowance bearing
Reference Number and dated issued in respect of our
Commission Claim.

Reasons for Dispute (attach additional sheet and copies of all supporting documentation if
necessary):

Name of Commission
Creditor

(Signature of individual completing this Dispute) Date

(Please print name)

Telephone Number: ()

E-mail Address:

Facsimile Number: ()

Full Mailing Address

123371502



THIS FORM TO BE RETURNED BY PREPAID ORDINARY MAIL, COURIER,
PERSONAL DELIVERY OR ELECTRONIC OR DIGITAL TRANSMISSION AND BE
RECEIVED NO LATER THAN 4:00 P.M. (TORONTO TIME) ON [DATE] TO:

Alvarez & Marsal Canada ULC as
Court-Appointed Receiver of the
Rosseau Resort Developments Inc.
Attention: Greg Karpel

Royal Bank Plaza, Suite 2900
Toronto, ON M3J 2J1

Tel: 416 -847-5170

Fax: 416-847- 5201
Email: gkarpel{@alvarezandmarsal.com

123371502
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