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Glossary of Defined Terms for Receiver’s Reports

Term Definition

2010 Budget A budget prepared by the Receiver for the six-month period
ending May 31, 2010 being the period during which the
Institutional Sales Process is contemplated to be conducted

2011 Budget The budget prepared by the Receiver and approved by WestLB
for the period to April 30, 2011, at which time the Receiver
expects to have concluded a transaction which will exit the
Hotel from receivership

A&M Alvarez & Marsal Canada ULC

Act Red Leaves Resort Association Act, 2006

Ad Hoc Committee The Ad Hoc Committee of Unit Owners, consisting of certain
Unit Owners and Existing Unit Purchasers

Altus Tax Group Altus Group Tax Consulting Paralegal Professional
Corporation

Amended August 18 Order The Order of Madam Justice Pepall dated August 18, 2009, as
amended August 20, 2009

Appointment Order Amended and Restated Appointment Order issued June 2,
2009, as amended by Orders dated December 21, 2009 and
April 15,2010

APS Agreement(s) of purchase and sale

Assets All the property, assets and undertakings of The Rosseau
Resort Developments Inc.

BIA Bankruptcy and Insolvency Act (Canada)

Blakes Blake, Cassels & Graydon LLP

Board Board of Directors of the Red Leaves Resort Association

Building Consultants Designers, building architects, mechanical, structural, and
electrical engineers

Bulletin 19 Reporting Certain reporting requirements pursuant to the Tarion New

Requirements Home Warranty Program

By-laws The Red Leaves Resort Association By-laws dated April 2008

CJA Courts of Justice Act (Ontario)

CLA Construction Lien Act (Ontario)

COA The sewage treatment plant operates pursuant to Certificate of

Approval No. 2176-74DPM9Y, issued by the Ministry of the
Environment on July 20, 2007
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Term

Definition

Colliers

Colliers Macaulay Nicolls (Ontario) Inc.

Commission Claim Materials -

“The Commission Claims Process Order, Notice and Instruction

Letter to Commission Creditors and a Proof of Commission
Claim Form

a .
Commission Claims

Ags defined in the Commission Claims Process Order

Commission Claims Bar Date

Creditors were required to submit their Proof of Commission
Claim Form to the Receiver on or before March 1, 2010

Commission Claims Process

A claims process for the determination of entitlements of real
estate agents and brokers to amounts set aside by McCarthys
and held in trust for real estate commissions

Commission Claims Process
Order

Order dated December 21, 2009, authorizing the Receiver to
conduct a commission claims process

Commission Funds

The funds available to pay real estate commissions owed to
them, which were set aside on closing of Unit sale transactions
by McCarthy Tetrault LLP

Committee

Same as the Ad Hoc Committee

Company

The Rosseau Resort Developments Inc.

Condominium Corporation

The Muskoka Standard Condominium Corporation No. 62

Construction Lien Claims
Process

The construction lien claims process set out in the Claims
Process Order

Court Ontario Superior Court of Justice

CRA Conestoga-Rovers & Associates

CT Commercial tax class

December 21 Order The Order issued by the Court on December 21, 2009

Declaration The Rosseau Resort Condominium Declaration, made pursuant
to the Condominium Act, 1998

Development Lands The undeveloped lands located adjacent to the Hotel on
RRDI’s property, principally along the waterfront and
neighbouring The Rock Golf Course

Disputing Unit Owners 63 Unit Owners who delivered notices of dispute to the
Receiver in respect of the RPMA Dispute

District The District Municipality of Muskoka Corporate and
Emergency Services Department

Eighth Report The Receiver’s Eighth Report dated December 14, 2009

Eleventh Report The Receiver’s Eleventh Report dated May 12, 2010
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Term

Definition

Existing Unit Purchasers

Existing purchasers who have not yet closed outstanding APSs

| with RRDI

First Tranche Receiver’s
Borrowings

The monies borrowed by the Receiver from the Syndicate, on a
priority basis, to fund the costs and expenses of the
receivership in the principal amount of $15,000,000

FMC Fraser Milner Casgrain LLP

Fortress Fortress Credit Corp.

Hotel 221 unit condominium hotel complex located on the property
owned by RRDI situated along the north-west end of Lake
Rosseau in Muskoka, Ontario

Hotel Management Unit The condominium unit designated for the operations of the
Hotel

Independent Directors The independent directors of the Muskoka Standard

Condominium Corporation No. 62

Indenendent Enoineers

T g RS 3

Collectively, Morrison Hershfield and Trow

Initial Water Taking Permit

The water taking permit issued on September 21, 2001

Institutional Sales Process

The sales and marketing process for all of the Assets of RRDI
on an en bloc basis, as conducted by Colliers

Interim Receiver

Alvarez & Marsal Canada Inc. (formerly Mclntosh &
Morawetz Inc.)

KFE Ken Fowler Enterprises Limited

Known Commission As defined in the Commissions Claims Process Order
Creditors

Marriott Hotels Marriott Hotels of Canada, Ltd.

May 19 Order The Order of Madam Justice Pepall dated May 19, 2010
McCarthys McCarthy Tetrault LLP

Miller Thomson Miller Thomson LLP

MOE Ministry of the Environment

MPAC Municipal Property Assessment Corporation

New HMA A New Hotel Management Agreement that is based on the

template of the Current HMA and modified by the Side Letter,
the financial terms and conditions of which are set out in the
Summary of Terms approved by the Court

New Marriott Agreements

Other New Marriott Agreements together with the New HMA

New RPMA

New forms of Rental Pool Management Agreements agreed
upon by the Committee and RRDI, and approved by the Court
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Term

Definition

New Unit Purchasers

New purchasers of unsold Units

Ninth Report The Receiver’s Ninth Report dated April 9, 2010

Notices of Dispute The notices delivered to the Receiver by the Disputing Unit
Owners in connection with the RPMA Dispute

OBC Ontario Building Code

Other Current Marriott Royalty and Licensing Agreement between RRDI, RRMSI and

Agreements IHLC dated October 6, 2006, and any other current agreements

between RRDI, RRMSI, and Marriott Hotels or its affiliates

Performance Audit

A common element performance audit undertaken by Trow
Associates Inc. on behalf of the Board

Priority Lien Claims

The portion of construction lien claims which are determined
to have priority over all mortgages registered on title to the real
property of RRDI

Project The development and construction of the Hotel and
surrounding property, all of which is on the property owned by
RRDI

Protocol The Institutional Sales Process Protocol prepared by the

Receiver, in conjunction with its legal counsel and Colliers

Provincial Officer’s Order

Consensual Order issued by the MOE on September 29, 2010
requiring RRDI to complete the Remediation Plan by
January 31, 2011

R&D The Receiver’s statement of receipts and disbursements
RCPC Resort condominium property tax class
Receiver Collectively, the Interim Receiver and the Receiver and

Manager

Receiver and Manager

Alvarez & Marsal Canada ULC in its capacity as receiver and
manager

Receiver’s Borrowings

Collectively, those receiver’s borrowings authorized by the
Appointment Order, including the First Tranche Receiver’s
Borrowings, Second Tranche Receiver’s Borrowings and Third
Tranche Receiver’s Borrowings

Remediation Plan

Plan developed by the Receiver, with the assistance of CRA
and the Receiver’s legal counsel, and the MOE to remediate
the STP

Rental Pool The rental pool in which all Unit Owners are required to
participate
Resort Red Leaves Resort complex

12383792.4



Term

Definition

Resort Association

The Red Leaves Resort Association

Parry Sound Glass Limited o/a Ross Windows

RPMA Dispute A dispute commenced by the Disputing Unit Owners regarding
the Receiver’s interpretation of the New RPMA

RPMAC(s) Rental Pool Management Agreement(s)

RRCI Rock Ridge Contractors Inc.

RRCI/RRDI Reference The reference to a Master of the Ontario Superior Court to
determine the preliminary issue of whether RRCI is a general
contractor or a construction manager for RRDI, and whether
certain certificates of substantial performance are valid

RRDI The Rosseau Resort Developments Inc.

RRDI Infrastructure The water treatment plant and certain water taking
infrastructure, including pumps, pumping equipment and
piping

RRDI/RRCI Contract The contract between RRDI and RRCI

RRMSI The Rosseau Resort Management Services Inc.

RRMSI Receiver A&M as receiver over certain assets of RRMSI, namely

RRMSTI’s rights in any contracts with Marriott Hotels and/or
affiliates which relate to the Hotel (including the Current
HMA) and in any Current RPMAs

Sales and Marketing Order

The Order issued by the Court on July 8, 2009

Second Tranche Receiver’s
Borrowings

A second tranche of Receiver’s Borrowings in the principal
amount of $7.5 million to be provided by WestLB

Service List List of all interested parties who are entitled to receive copies
of all documents filed with the Court and have either served a
Notice of Appearance or requested to be added to the Service
List

STP Sewage treatment plant

STP Lease A lease agreement dated February 13, 2009, between RRDI, as
tenant and Wallace Marine, as landlord, for a term of 21 years
less a day in respect of the lands on which the sewage
treatment plant is situated

Syndicate Lender Syndicate

Tarion Tarion Warranty Corporation

Tenth Report The Receiver’s Tenth Report dated April 19, 2010

The Rock 1515511 Ontario Inc. o/a The Rock Golf Club
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Term

Definition

Third Tranche Receiver’s
Borrowings

A third tranche of Receiver’s Borrowings in the principal
amount of $8.7 million to be provided by WestLB

Third Tranche Term Sheet

The term sheet negotiated by the Receiver with WestLB for the
Third Tranche Receiver’s Borrowings, consistent with the
form of term sheets executed in respect of prior Receiver’s
Borrowings

Township The Township of Muskoka Lakes

TPL Total phosphorus level(s)

Travelers Travelers Guarantee Company of Canada

Trow Trow Associates Inc.

Twelfth Report The Receiver’s Twelfth Report dated November 5, 2010

Unit Owner Proposal

The proposal of the Independent Directors and the Ad Hoc
Committee to acquire certain assets of RRDI, specifically the
commercial property and operations of the Hotel and RRDI’s
interest in the Marriott Hotel Agreements and New RPMAs,
and simplify the rental pool structure.

Unit Owners

Current owners of Units at the Hotel

Units

The 221 condominium units of the Hotel

Unsold Units

132 unsold condominium units of the Hotel (note that in prior
reports, “Unsold Units” was defined as 84 unsold
condominium units of the Hotel, this past definition excluded
those units that were subject to an APS but not sold)

Wallace Marine

Wallace Marine Limited

Water and Sewage
Infrastructure

Water and sewage infrastructure on or adjacent to RRDI’s
property including the sewage treatment plant and the water
treatment plant

Water Supply Agreement

A proposed, mutually acceptable water supply agreement,
whereby RRDI would continue to supply The Rock with water
for irrigation purposes

Water Taking Permit

Permit No. 0465-5ZTL4C, which provides RRDI with the
authority to take water primarily from Lake Rosseau, governed
by the Ontario Water Resources Act

WestLB

WestLB AG, Toronto Branch or WestLB AG, New York
Branch

Window and Door Systems

The windows and exterior balcony doors of the Units

WTP

Water treatment plant that is situated on RRDI’s property
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Court File No.: CV-09-8201-00CL

oo

ONTARIO
SUPERIOR COURT OF JUSTICE
CONMMERCIAL LIST

IN THE MATTER OF SECTION 47(3) OF THE BANERUPTCY AND INSOLVENCY
ACT, R5.C. 1985, C.B-3, AS AMENDED, SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.8.0. 1990, C. C. 43, AND SECTION 68 OF THE
CONSTRUCTION LIEN ACT, R.5.0, 1990 C. C. 30, AS AMENDED

BETWEEN:
WESTLB AG, TORONTO BRANCH
Applieant

and

THE ROSSEAU RESORT DEVELOPMENTS INC.

Respondent

ELEVENTH REPORT OF
ALVAREZ & MARSAL CANADA ULC,

AS RECEIVER AND MANAGER AND CONSTRUCTION LIEN ACT TRUSTEE AND
ALVAREZ & MARSAL CANADA INC. (FORMERLY MCINTOSH & MORAWETZ
INC.), AS INTERIM RECEIVER
OF THE ASSETS OF THE ROSSEAU RESORT DEVELOPMENTS INC.

MAY 12,2010

Cr




Table of Contents

Page

1.0 EXECUTIVE SUMMARY e 1

20 INTRODUCTION AND SUMMARY OF PROCEEDINGS TO DATE cwcnrevonissicie 6

3.0 TERVS OF REFERENCE o 12
40 THE RPMA DISPUTE, THE UNIT OWNER PROPOSAL AND THE

SUSPENSION OF THY INSTITUTIONAL SALES PROCESS 13

50 UPDATE ON HOTEL OPERATIONS ... 20

60 THE WATER AND SEWAGE INFRASTRUCTURE 22

76  CONSTRUCTION RELATED MATTERS... 31

80 THE RED LEAVES RESORT ASSOCIATION , 38

9.0 OTHER MATTERS ... - - 44

100 CONCLUSIONS AND RECOMMENDATIONS. .coorrsrsrne . s 54

S€




Listing of Schedules & Appendices

Schedule A

Appendix A
Appendix B
Appendix C
Appendix D

Appendix E

A 3
Appendix F

Appendix &
Appendix H
Appendix 1

Appendix J

Appendix K
Appendix L
Appendix M
Appendix N

Appendix O

Chronology of the Receiver’s Efforts to Engage in
Discussions and Obtain Information in Respect of the Red
Leaves Resort Agsociation

Glossary of Defined Terms

Eighth Report of the Receiver Dated December 14, 2009
Copy of Notice of Dispute Delivered to the Receiver
The Receiver’s Responding Letter to Disputing Unit
Owners Dated April 6, 2010

Letter from the Receiver to Pre-Qualified Bidders Dated
April 30,2010

Article from Where Magazine re: Teca Restaurant
Sewage Treatment Plant Lease

Developer’s Responsibility Agreement

Redacted copy of Email from the Receiver’s Legal
Counsel to Legal Counsel for KFE-Related Entities Dated
March 12, 2010

Statement of Receipts & Disbursements Dated

April 30, 2010

Letter from the Recelver’s Legal Counsel to Fogler
Rubinoff LLP dated May 6, 2010

Letter from the Receiver to Colliers Dated May 5, 2010 and
response from Colliers dated May 11, 2010
Notice and Instruction Letter to Comumission Creditors

{ eiter from the Receiver to the Township of Muskoka
Lakes Dated January 25, 2010 and Response from the
Township of Muskolka Lakes Dated January 28, 2010
RRDI Property Overview and Zoning Deseriptions

Page3

ST



1.0

Executive Summary’

11

This Eleventh Report is filed to provide an update to the Court on the status of various
matters since the Receiver’s Eighth Report dated December 14, 2009, which was the
Receiver's last comprehensive report, and s filed in support of a motion for an order (a)
anthorizing a suspension of the Institutional Sales Process; (b) authorizing the Receiver to
engage in negotiations regarding a Unit Owner Proposal discussed hereim; (¢) authorizing
the Receiver to repudiate existing APSs with Existing Unit Purchasers; and (d) approving
the activities of the Receiver to date,

With respect to the ongoing business of the Hotel, the Hotel’s operational and financial
results have significantly improved over the previous year. Marriott Hotels is confident
that the Hotel’s operations will continue to stabilize and either meet or exceed its forecast
during the busy, summer season in 2010. It is further expected that results will continue
to improve through 2011. The Hotel has also recently received excellent press and media
exposure.in a number of publications.

The long term prospects for the financial viability of the Hotel have been enhanced by the
completion and execution of the New HMA and other New Marriott Agreements, which
took place on January 21, 2010. Just prior to executing these agreements, the Recerver
and the RRMSI Receiver delivered a notice to Marriott Hotels repudiating the Current
HMA and Other Current Marriott Agreements. The execution of the New Marriott
Agreements and the repudiation of the Current HMA and Other Current Marriott

Agreements was a condition precedent to completing the One-Day Sale iransactions.

! Capitalized terms in this Execotive Summary shail have the meanings ascribed o them in either the bady of this
Eteventh Report or in the Glossary of Defined Terms attached as Appendix *A”,
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1.6

1.7

oo

Upon fulfilling the condition, the Receiver subsequently closed 16 retail sale transactions.

N

Proceeds of such sales were remitied to WestLB in accordance with the Court’s
authorizaiion on December 21, 2009,

In the meantime, the Institutional Sales Process formally commenced in early January
2010 in accordance with the Protocol approved by the Court on December 21, 2009. The
Protocol called for the submission of Offers by March 31, 2010.

However, before any Offers had been received, in late March 2010, 63 Unit Owners
delivered Notices of Dispute to the Receiver in respect of the Receiver’s interpretation of
the New RPMA, which had been approved by the Court and which had come info effect
upon the execution of the New Marriott Agreements. The interpretation advanced in the
Notices of Dispute would have a significant negative impact to the Rental Pool Manager
on the caleulation of the Rental Pool management fee payable by Unit Owners, as well as
reduce amounts to which RRDI would be entitled as owner of the commercial space, all
resulting in a negative impact on the value of the residual interest in the Hotel. The
Receiver believed ibe;t the RPMA Dispute would create a significant impediment to the
Institutional Sales Process, and therefore concluded that Pre-Qualified Bidders would
find it difficult to put forward their best Offer by the deadline of Mareh 31, 2010.
Accordingly, on March 26, 2010, at the request of the Receiver, Colliers advised Pre-
Qualified Bidders that the deadline for submission of Ofiers was extended to May 17,
2010, to aflow more time for due diligence and allow the Receiver and its legal counsel
time to consider and address the RPMA Dispute.

In early April 2010, the Independent Directors and the Ad Hoc Committes proposed to

the Receiver a transaction whereby the Condominium Corporation would acquire the
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1.8

1.9

1.10

residual interest in the Hotel, thereby leaving RRDI to retain its interest in 132 Unsold

Units of the Hotel and the surrounding Development Lands. The potential transaction
further contemplated that the terms of the New RPMA would be modified to simplify
amounts available for distribution to Unit Owners and increase funds available for
distribution. The Receiver believes that the Unit Owner Proposal has merit and warrants
further investigation by the Receiver; however, it does not conform to the en bloc sale
conternplated by the Protocol.

The RPMA Dispute, the emergence of the Unit Owner Proposal, and other unresolved
issues discussed more folly in this Report with respect io the Resort Association and
Water and Sewage Infrastructure, have created uncertainty for Pre-Qualified Bidders to
formulaie an Offer, even by the extended deadline of May 17, 2010.

As a result of these matters, the Receiver concluded that the Institutional Sales Process
should be suspended o (a) either complete the Unit Owner Proposal or resolve the
RPMA Dispute through litigation or otherwise; and (b) provide additional time to address
the Receiver's concerns in conneciion with the issues related to the Resort Asseciation
and the Water and Sewage Infrastructure.

The Receiver also seeks relief herein in respect of outstanding APSs with Existing Unit
Purchasers. In its Bighth Report, the Receiver reported that it had advised legal counsel
for certain Existing Unit Purchasers who had asserted a right to terminate their APSs and
recover their deposits that the Receiver would await the outcome of the Institutional Sales
Process to determine if any poteniial purchasers were interested in pursuing the
transactions with Existing Unit Purchasers before taking any steps. Notwithstanding the

suspension of the Institutional Sales Process, the Receiver has determined that it is



1.11

1.13

e

appropriate to obtain anthorization from the Court to repudiate APSs with Existing Unit
Purchasers, and hag advised legal counsel for certain Existing Unit Purchasers to this
effect. The Receiver therefore seeks such authorization on this motion.

In addition to these matters for resolution, the Receiver has continued to deal with
construction related jssuss. During the latter part of 2009, the Receiver concluded that
there were material deficiencies in the installation of the balcony handrails at Units in
both Longview and Paignton House, which called into question the safety and integrity of
the balcony railings. The Receiver retained professional Independent Engineers to asgess
the handrails and recommend remediation alternatives. The Independent Engineers
concluded that the handrail systerns were progressively failing over time as a sesult of
incorrect design, fabrication and installation, and failed to meet Ontario Building Code
requirements. The Receiver has notified cerlain parties involved in the design,
fabrication and installation of the railings of the Receiver’s intention to tnake a claim for
the remediation costs. The Receiver has arranged for the necessary repairs to be made
and this work has been substantially completed.

Since ity Eighth Report, the Receiver has also been involved in considering the issues
relating to the construction lien claims process pursuant to the Claims Process Order (the
“Construction Lien Claims Process™), the Commission Claims Process, a realty tax
appeal, zoning and permitting issues, and other matters aneillary to its administration of
the receivership. Updates in respect of these matters are provided in this Eleventh
Report.

Given the current status of matters outlined above, and as discussed in greater detail

below, the Receiver believes that in order to preserve the integrity of the receivership
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proceedings, protect all stakeholders and vltimately maximize recoveries to the estate, the

relief sought herein is necessary and appropriate. It will provide the Receiver the
opportunity to settie the matters creating such unceriainty, assess the benefits of the Unit

Owner Proposal and consider how best to ultimately maximize value from the Assets.

J
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- 2,0 Introduction and Swnmary of Proceedings to Date

™
it

On May 22, 2009, the Ontario Superior Court of Justice (the “Court™) issued an order
appointing Alvarez & Marsal Canada ULC ("A&M”) and Melntosh & Morawetz Inc.
(now Alvarez & Marsal Canada Inc.) as trustee and interim ..i'(’:CﬁiVCY, respectively
{collectively the “Interim Receiver™), pursuant to Section 68 of the Construction Lien Act
(Ontarioy (“CLA™) and Section 47(1) of the Bankruptcy and Insolvency Act {Canada)
(“BIA™) of all the property, assets and undertakings (the “Assets™) of The Rosseau Resort
Developments Ine. (“RRDI” or the “Company”). On June 2, 2009, the Court issued an
Amended and Restated Appointment Order (the “Appointment Order™) continuing the
appointment of the Interim Receiver and appointing A&M as receiver and manager (the
“Receiver and Manager™) pursuant to Section 101 of the Conrts of Jusice det (Ontario)
{(“CJA™) and pursnant to the CLA of the Assets of RRDI (the Interim Receiver and the
‘ Receiver and Manager collectively defined as the “Receiver”).? Melntosh & Morawetz
Tne. has, by Articles of Amendment dated September 17, 2009, changed its name to

Alvarez & Marsal Canada Inc.

1
Y

Al background materials in respect of these proceedings, including, among other things,
the Receiver’s past reports to Court and orders of the Court, can be found on the

Recetver’s websife at www.alvarezandmarsal.com/rossean,

=3

3 On July 8, 2009, this Honourable Court issued an order (the “Sales and Marketing
Order”). which among other things, authorized the Receiver to undertake the Sales and

Marketing Process, including the sale and marketing of the 84 unsold condominium units

? Capitalized terms in this Eleventh Report shull have the meanings ascribed to them in the Glossary of Defined
Terms attached g5 Appendix “A”, unless etherwise dzfined herein,
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2.6

at the Hotel not currently subject to an agreement of purchase and sale (“APS”), together
with the residual interest of RRDI in the Hotel and all other Assets.

The Sales and Marketing Order authorized the Receiver fo commence the Sales and
Marketing Process consisting of: (a) the Retail Sales Program; and (b) the Institutional
Sales Process (each of which are defined in the Sales and Marketing Order and described
in the Second Report) and 1o retain Baker Real Estate Incorporated (“Baker Real Estate™)
and Colliers Macaulay Nicolls (Ontario} Inc. (“Colliers™) as the brokers to conduet the
Retail Sales Program and Institutional Sales Process, respectively.

On August 18, 2009, the Court issued an order authorizing certain steps recommended by
the Receiver (as subsequenily amended on August 20, 2009, the “Amended August 18
Order™), which would have the effect of repudiating Rossean Resort Munagement
Services Inc. (“RRMSI™) (a related entity to RRDI) as Rental Pool Manager and putting
in place bilateral agreements as between RRDI and Marriott Hotels and RRDI and Unit
Owners to the exclugion of RRMSE. The Court authorized the distribution to the Unit
Owners and Existing Unit Purchasers of Settlement Agmémcnts, whereby the Receiver
offered arrangements for payment of 50% of sale leaseback transactions and other
incentives agreed to by RRDI, conditional on such Unit O»#ner. and Existing Umt
Purchaser executing a new Rental Pool management agreement (“New RPMA™), among
other things,

Further, the Amended August 18 Order approved the form of New RPMA and authorized
the Receiver to enter into New RPMAs with Unit Owners, Existing Unit Purchasers and
New Unit Purchasers (as such terms are defined in both the Amended August 18 Order

and the Glossary). Paragraph 6 of the Amended August 18 Order deemed the execution
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2.7

of 2 New RPMA by a Unit Owner or Existing Unit Purchaser to be a termination by such
Unit Owner or Existing Unit Purchaser of its current Rental Pool management agreement
executed with RRMSI (the “Current RPMAs™) and stayed any action by RRMSI against
such Unit Owner or Existing Unit Purchaser.

RRMSI did not oppose the Amended August 18 Order. Paragraph 6 of the Amended
August 1§ Order, which granted relief in respect of RRMSI and the Current RPMAs, was
to be effective unless a motion to vary or amend was brought by August 20, 2009, to be
heard at the same time as the intended motion for the appointment of a receiver of
RRMSI and the appointment of representative counsel for Unit Owners and Bxisting Unit
Purchasers. A Notice of Motion to vary and amend paragraph 6 of the Amended
August 18 Order was served by RRMSI on August 19, 2009 (the “RRMSI Motion to
Vary™).

Upon the recommendation of the Receiver (as set out in its Fifth Report), on Angust 20,
2009, the Court made an order appointing Representative Counss] (the “Representative
Counsel Order”) and granting Representative Counsel the express anthority to apply to
the Court for the appointment of a receiver of RRMSI.

By order dated September 1, 2009, the Court appointed A&M as receiver (the “RRMSI
Receiver”) without security, of certain rights, titles and interests relating to the confracis
to which RRMSI was a party, including the Current HMA and the Current RPMAS (the
“September 1 Order”). In the September 1 Order, the Court granted the RRMSI Receiver
the express authority o repudiate the Cunrrent HMA and Current RPMASs to which
RRMSI was a party, and which would be replaced by the new bilateral agresmenis with

RRDI as approved by the Amended August 18 Order.
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210 To date, the Receiver has filed ten reporis with this Honourable Court. Notably, the
eighth reporé of the Receiver (the “Eighth Report”) was filed with the Court on December
14, 2009. The purpose of the Eighth Report was to, among other things, (1) provide the
Court with an update on (a) the status of a number of specific matters that had been
before the Court on prior motions; (b) the progress of the receivership generally; and (c)
the status of the Institational Sales Process: and (2) to request that this Honourable Court
authorize additional Receiver’s Borrowings which the Receiver determined would be
necessary fo fand the continuing costs of the receivership. As well, the Receiver sought
approval of the Institutional Sales Process Protacol (the “Protocol”) and a timetable for
the conduct of the Institutional Sales Process. Phase 1 of the Protocol contemplated the
identification of Pre-Qualified Bidders (as defined in the Protocol) by the end of January
2010, due diligence throughout February and March 2010 and the submission of non-
binding indicative offers (“Offers”) by March 31, 2010. A copy of the Eighth Report

(without appendices) is attached as Appendix “B”.

3

11 On December 21, 2009, the Court issued an order (the “December 21 Order™) granting all
the relief sought by the Receiver in the Eighth Report, including the autherization of the

Second Tranche Receiver’s Borrowings and the Protocol.

2
-
2

The purpose of this eleventh report (the “Eleventh Report™) is to:
= Update the Court on the status of these receivership proceedings generally since
the issuance of the Eighth Report’, including the status of the New Marriott

Agreements, the closing of the retail sales of 16 Units, and other maiters;

3Note that the Receiver issued its pinth and tenth reports to the Caurt on April 9, 2010 and April 19, 2010
(respectively the “Ninth Report” and the “Teath Report™). The purpose of the Ninth Report was to seek approval of
cerlain adiministrative matters to effect the change of WestLB"s booking and lending office from the “Toronto
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o Update the Court on the results of the stabilization of the Hotel during the
receiﬁefship;

s Update the Court on certain construction deficiencies the Receiver identified in
respect of the design, fabrication and installation of the balcony railings attached
to the Units of the Hotel which were installed prior to the receivership, certain
other pre-receivership construction-related deficiencies identified by the Receiver,
and the Receiver's, now substantially completed, remediation program in respect
of these deficiencies;

o Advise the Court of a dispute commenced by certain Unit Owners regarding the
Receiver’s interpretation of the New RPMA (the “RPMA Dispute™), which New
RPMA. the Receiver negotiated and setiled with members of the Ad Hoe
Comumnittee of Unit Owners (the “Ad Hoc Committee™) during July and August
2009, and which was approved by the Court and subsequently executed by
substantially all Unit Owners and afl New Unit Purchasers;

o Advise the Court of the general terms of a proposal presented to fhe Receiver by
the Ad Hoc Committee and the independent directors (the “Independent
Directors™ of Muskoka Standard Condominium Corporation No. 62 (the
“Condomininm Corporation™), the condominium corporation created upon the
registzation of the declaration and description of the condominium that includes
the resort Units of the Hotel. The proposal of the Ad Hoc Commiitee and the
Independent Directors reflects a settlement of the RPMA Dispute by permitting

the Condominfum Corporation to acquire certain of the asseis of RRDI,

Branch” to the “Mew York Branch™. The purpose of the Tenth Report was limited to a request by the Recesiver to
expand the scope of the Reference in connection with matters relating to the Construction Lien Claims Process.
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specifically the commercial property and operations of the Hotel and RRDI's

interest in the New Marriott Agreements and New RPMAs, and 2 simplification

of the Rental Pool siruciure (the *Unit Owner Proposal™);

o Update the Court on issues relating to the Red Leaves Resort Association (the

«Association™), and the recent discussions the Receiver and its legal counsel have
had with the Association, which is controlled by Ken Fowler and related
individuals and entities;

Update the Court on a number of matters concerning water and sewage

infrastructure (the “Water and Sewage Infrastructure™) on or adjacent to RRDI's

in connection with settling such matters with the adjacent properties and
businesses owned or controlled by Ken Fowler and/or related entities;

Advise this Honourable Court, that in light of the issues faced by the Receiver,
including the RPMA Dispute, the unresolved issues in conpection with the
Association and Water and Sewage In{rasimcmre,‘and the neced for furﬂ;er
consideration of the Unit Owner Proposal, the Receiver concluded that it was no
longer able to maintain the integrity of the Institutional Sales Process, and
therefore requests that this Honourable Court approve the Receiver’s suspension
of the Instifutional Sales Process, allowing the Receiver the necessary time 1o
resolve these issues in a manner satisfactory to the Receiver and to this
Honourable Court; and

Seek the Court’s approval of all of the Receiver’s activities since the date of the

Bighth Report.

sy
oy

e 11



3.0

Terms of Reference

ad
ot

In prépaxing ﬂns Eleventh Report, the Receiver has relied on unaudited financial
information prepared by the Company and the Company’s consultants and advisors, the
Company’s books and records and discussions with certain remaining employees of the
Company. The Receiver has not performed an audit or other verification of such
information. An examination of the Company’s financial forecasts as outlined in the
Canadian Institute of Chartered Accountants Handbook has not been performed. Future
oriented financial information relied on in this Eleventh Report is based on assumptions
regarding future events; actual results achieved may vary from this information and these
variations may be material. The Receiver expresses no opinion or of
assurance with respect to the accwracy of any financial information presented in this
Eleventh Report, or relied upon by the Receiver in preparing the Eleventh Report. All
references to dollar figures contained in the Eleventh Report are in Canadian currency

unless otherwise specified.
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The RPMA Dispute, the Unit Owner Proposal and the S zespefzsmn qf the
Institutional-Sales Process

4.1

4.3

In its Second Report, the Receiver provided an overview of the original Rental Pool
management structwe and the Remtal Pool Manager's role in the operations and
management of the Hotel. In its Fourth Report, the Receiver provided this Honourable
Court with a detailed analysis of the Rental Pool management structure and set out the
sasons why the Rental Pool arrangements in respect of the Hotel needed to be
restructured. As detailed in the Fourth Report, the Receiver advised that jt had negotiaied
the terms of the New RPMA with members of the Ad Hoc Committee. The Amended
August 18 Order approved the form of the New RPMA and authorized the Reeeiver, on
behalf of RRDI, to enter into the New RPMAs with Unit Owners, Existing Unit
Purchasers and New Unit Purchasers. The Receiver subsequently entered into the New
RPMAs with substantially all Unit Owners and all New Unit Purchasers.
Fffective as of 11:59 p.m. on January 22, 2010, pursuant to the Septernber 1 Order, A&M
in its capacity as the RRMSI Recejver, repudiated the Current RPMAs to which RRMSI
was a party and the Receiver, on behalf of RRDI, confirmed the satisfaction or waiver of
the conditions of the Unit Owner Settlement Agreements and the release from escrow of
the New RPMAs, giving sffect to the New RPMAs as of 11:59 p.m. on January 22, 2010.
Barly in March 2010, certain Unit Owners advised the Receiver of a contrary
interpretation of the New RPMA, which emerged in the context of the budgeting for the
Condosminiurn Corporation.
Commencing on March 25, 2010, and notwithstanding the stay of all rights and remedies
against RRDI that has been imposed pursuant to Paragraph 9 of the Appointment Order,

63 Unit Owners (the “Disputing Unit Owners™) commenced delivering notices of dispute

a
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4.5

4.6

(the “Notices of Dispute”) to the Receiver, all of which were in virtually the same form.
A copy of one such Notice of Dispute is attached as Appendix “C”.

The interpretation of the New RPMA advanced in the Notices of Dispute would have a
significant negative impact to the Rental Pool Manager on the calculation of the Rental
Pool Management Fee which is payable by Unit Owners to the Rental Pool Manager, as
well as reduce amounts to which RRDI would be entitled as owner of the commercial
space. Consequently, the interpretation of the New RPMA by the Disputing Unit Owners
would negatively impact the value of the residual interest in the Hotel, which interest isa
significant component of the Assets offered for sale pursuant to the Institutional Sales
Process. However, while reducing the value of the residual interest of the Hotel, the
Disputing Unit Owners’ interpretation would divert a greater proportion of net rental
room revenue to Unit Owners, thereby conceivably enhancing the value of individual
Units, including the Units owned by RRDL

It is the Receiver's opinion that the Notices of Dispute issued by the Disputing Unit
.mers have been jssued contrary to the stay of proceedings imposed by the
Appointment Order.  These Notices of Dispute were delivered to the Receiver,
notwithstanding that the Receiver advised the Ad Hoc Commitiee that service of any
such Notice of Dispute was stayed pursuant to the Appointment Order. Furthermore, the
Receiver asserts that the language contained in the New RPMA, with which the
Disputing Unit Owners have taken issug, is clear and unambiguous. In a letter delivered
to each Disputing Unit Owner on April 6, 2010 (the “Receiver’s Responding Letter”), the
Receiver advised the Disputing Unit Owners of its position and further advised the

Disputing Unit Owners that the Receiver intended to bring a motion before this
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4.7

4.9

Honourable Court to seek the Court’s assistance in interpreting the disputed provisions of

the New RPMA. As indicated in the Receiver’s Responding Letier, the Receiver advised
that a resolution was required as soon as possible, given that the Institutional Sales
Process was under way. = A copy of the Receiver's Responding Letter is aitached as
Appendix “D”.

Subsequent to teceiving the Notices of Dispute, the Receiver initiated a meeting with
ceriain of the Disputing Unit Owners and their legal counsel in an attempt to address the
jssues raised in the Notices of Dispute. The Receiver believed that the RPMA. Dispute
would create a significant impediment to the Institutional Sales Process, as it would
inhibit Pre-Qualified Bidders from being able to adequately evaluate the forecast cash
flow stream that would be acquired by a purchaser of the Assets of RRDI. The Receiver
concluded that, in the circumstances, Pre-Qualified Bidders would find it difficult io put
forward their best Offers by the March 31, 2010 deadline set out in the Protocol.

As well, the RPMA Dispuie impeded the ability of the Condominium Corporation to
settle its 2010 budget and issue invoices to Unit Owners for éommvn expenses, which
was a concern to many Pre-Qualified Bidders.

The Receiver posted copies of a form of the Notice of Dispute, along with the Receiver’s
Responding Letter, in the Electronic Data Room made available to all Pre-Qualified
Bidders pursuant to the Protocol. In addition, the Receiver, over a short period of time,
met or held discussions with many Pre-Qualified Bidders to discuss the potential impact
that the Notices of Dispute could have on the Pre-Qualified Bidders’ interest in the

Azgets.
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4.10

4.11

On March 26, 2010, on the Receiver’s direction, Colliers advised Pre-Qualified Bidders

that the deadline for submission of Offers was extended to May 17, 2010, to allow more
time for due diligence and for consideration of the RPMA Dispute.

In early April, Fasken Martineau DuMoulin LLP, the new legal counsel to the
Independent Directors and the Ad Hoc Committee, coniacted the Receiver to discuss the
general terms of the Unit Owner Proposal. The Unit Owner Proposal contemplates that
the Condominium Corporation (and/or a wholly owned subsidiary of the Condominium
Corporation) would acquire the residual interest in the Hotel, including, among other
things, RRDI’s interest in the New Marriott Agreements and the New RPMAs. As a
result, subsequent io the completion of the proposed transaction, RRDI would retain its
imterest in the 132 unsold (or sold and unclosed) resort Units of the Hotel (the “Unsold
Units™) and the development lands owned by RRDI situated around the Hotel (the
“Development Lands™), as well as a majority interest in the Condominium Corporation.
The Condominium Corporation (or its wholly owned subsidiary) wenld modify the terms
of the New RPMAs (with requisite Unit Owﬁer approval) and othef governing
agreements and arrangements in such a manner as to, among other things, (a) revise,
reduce or eliminate the Rental Pool Management Fee charged by the Remtal Pool
Manager: (b) significantly simplify the calculation of amounts available for distribution
to Unit Owners (as it would no longer be necessary to allocate revenues and expenses
between tesort Units and commercial components of the Hotel); and (¢) reduce common
area cxpenses payable by Unit Owners to the Condominium Corporation to directly

address the maiter raised by the Notices of Dispute.
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4.14

On and after April 13, 2010, the Receiver and iis legal counsel have met with the
Indepéﬁden’cr irf)iirectors, the Ad Hoc Commitiee and/or their legal counsel on several
occasions o discuss the Unit Owner Proposal. The Receiver believes that there is some
merit to the Unit Owner Proposal as, among other things, the simplified structwre and
reduced expense burden on Unit Owners could result in an increase in the value of the
Hotel and the Unsold Units, generally. The Receiver discussed the merits of the Unit
Owner Proposal with Colliers, and Colliers concurs with the Receiver’s assessment.

On April 27, 2010, each of the members of the Ad Hoc Committee, as individuals,
executed a confidentialify agreement with the Receiver to facilitate the Ad Hoc
Commitiee’s review of certain due diligence information necessary to formalize the Unit
Owner Proposal.

While the Unit Owner Proposal has merit and could enhance the value of RRDI’s Assets
for all stakeholders, it requires further investipation by the Receiver. The proposed
acquisition of the commercial aspects of the Hotel by the Condominium Corporation has
50Ime ccmpiéxities, and does not conform to the en bloc séle contemplated by the
Protocol. Furthermore, the RPMA Dispute and unresolved issues with respect to the
Association and Water and Sewage Infrastructure created uncertainty in the ability of
Pre-Qualified Bidders to formulate an Offer, even by the extended deadline of May 17,
2010. Given these new developments, the Receiver determined that it was not able to
maintain the integrity of the Institutional Sales Process, preserve a level playing field ior
all prospective purchasers and facilitate Pre-Qualified Bidders’ ability to assess the value

of the Assets on an informed basis without significant uncertainty.
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4.138

The Receiver has therefore suspended the Institutional Sales Process to either (a) reach

agreement on the terms of the Unit Owner Proposal and seek Court approval thereof; or
(b) resolve the RPMA Dispute through litigation or otherwise. As well, the suspension of
the Institutional Sales Process provides additional time to resolve or alternatively seck
Court directions in respect of the additional issues relating to the Association and the
Water and Sewage Infrastructure that have arisen with respect to RRDI and its
relationships and arrangements with other entities and/or parties that are either controlled
or directed by Ken Fowler. In the Receiver’s view, these issues further undermine the
Receiver’s ability to continue the Institutional Sales Process.

A summary of the status and key highlights in respect of the Institutional Sales Process
immediately prior to the suspension thereof is provided, commencing at Section 9.26, of
this Fleventh Report.

On April 30, 2010, the Receiver delivered a letter to each Pre-Qualified Bidder advising
of the Receiver’s intention to (a) suspend the Institutional Sales Process; and (b) attend at
Court to seek advice and directions with respect to the suspension of the Instittional
Sales Process and the resolution of those other issues that would permit a sales process to
continue in the future. A copy of this letter is attached as Appendix “E”.

Notwithstanding the - suspension of the Institutional Sales Process, the Receiver
respectfully requests that this Honourable Court authorize it to continue to negotiate the
terms of the Unit Owner Proposal with the Ad Hoc Committee and the Independent
Directors. The objective of these negotiations would be to seck amangemenis that the
Receiver may recommend to the Court for approval andfor, in the alternative, negotiate

the terms of a settlement in respect of the RPMA Dispute, failing which there will be no
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alternative but for the Receiver to proceed with litigation of the RPMA Dispute. The

Receiver believes that these maiters must be addressed prior to recommencement of a
sales process. The Receiver plans to return to Court in due course {0 advise the Cowt on
the status of these negotiations and its recommendations with respect to the Unit Owner

Proposal.
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5.0

Updaie on Hotel Operations

L
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As deseribed in Section 9 of this Eleventh Report, in early 2010, the Receiver entered
into the New HMA and other New Marriott Agreements with Marriott Hotels, This was
an imporiant step in stabilizing the operations of the Hotel and bringing confidence to the
Unit Owners of the Hotel, as well as the Hotel’s corporate and leisure guests.

Thus far, relative to 2009, the Hotel’s operational and financial results have been, and are
forecast to continue to be, significantly improved. Marriott Hotels is confident that the
Hotel's aperations will continue to stabilize and either meet or exceed its forecast during
the busy, summer seasan in 2010. Furthermore, as the economy begins to improve and as
continued marketing efforts positively impact the Hotel, it is expected that in 2011 Hotel
results and performance will continue to improve.

Revenues for the first four periods of 2010 (corresponding with the period from January
to April) were approximately 25% higher than during the same period in 2009. The
winter months are traditionatly slow revenue generating months in the Muskoka region.
Accordingly, the Recsiver is encouraged by the extent of the improvement, particularly
as the Flotel heads into its summer season. Marriott Hotels has advised the Receiver that,
as at the end of March 2010, it had nearly doubled the amount of Hotel rooms booked for
the balance of the fiscal year in the conference and group business category than it had at
the seme time last year, and that it had already confirmed nearly the same pumber of
wedding bookings for 2010 than it had actually hosted during all of 2009.

Furthermore, the Hotel is anticipating significant revenues in June 2010 as a result of the

G8 Conference of World Leaders that is being held in Muskoka. Marriott Hotels has
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advised that in connection with this conference, the Hotel is enﬁmty'scld out for a
prolonged péﬁig)ﬁ{ of time.

The Hotel has also recently received excellent press and media exposure as a result of,
among other things, being featured in Air Canada’s EnRoute Magazine, The Toronto
Star, The Globe and Maifl and a number of other publicaiions. Notably, in late 2009,
Where Magazine named Teca, the Hotel’s feature Italian restaurant, as one of the ten best
new restaurants in Canada for 2009, a significant achievement for the Hotel. Attached as
Appendix “F” is a copy of the article in Where Magazine wherein it described the

restaurant and the honour afforded ta it
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6.0 The Water and Sewage Infrastructure

6.1  RRDI owns the water treatment plant that is situated on RRDI’s property (the “WTP™)
and, based on the Receiver’s review of available records, also appears to own certain
water taking infrastructure, including pumps, pumping equipment, and piping (the “RRDI
Infrastructure”), The WTP and the RRDI Infrastructure are used by RRDI to provide
drinking water to guests of the Hotel. In addition, RRDI is the owner and operaior of a
sewage treatment plant (the “STP™) that is situated on adjacent lands owned by Wallace
Marine Limited (“Wallace Marine™). The Receiver understands that Wallace Marine is
indirectly controlled by Ken Fowler. The lands on which the STP is situated are the
subject of a lease agreement dated February 13, 2009, between RRDI, as tenant and
Wallace Marine, as Jandlord, for a term of 21 years less a day (the “STP Lease™). A copy
of the STP Lease is attached as Appendix *G7.

6.2  The initial development concept envisaged by Ken Fowler in respect of the Red Leaves
Resort area was described in the Red Leaves Master Plan (the “Red Leaves Master
Plan). Pursuant to the Red Leaves Master Plan and the Developer’s Responsibility
Agreement, a copy of which is attached as Appendix “H”, the WIP and STP were
intended to only serve as “temporary” facilities. Notwithstanding this intention, the
Receiver understands that there is nothing which precludes the WTP and STP from being
classified as “permanent” facilities”. The District of Muskoka did however specify that
the further development of lands adjacent to RRDT pursuant to the Red Leaves Master
Plan could only proceed on the condition that the ‘developer’ constructed and

commissioned much larger ‘permanent” municipal water and sewage treatment facilities

* Other than capacity constraints. The Receiver understands that the WTP, RRDI Infrastructure and STP have been
designed to have sufficfent capacity to suppore all existing and future development on RRDDs land.
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8.6

6.8

to service not only the development on RRDY’s land, but also on that of the adjacent land,

all of which the Receiver understands is controfled direcily or indirectty by Ken Fowler.
The Receiver understands that construction of permanent water and sewage treatment
facilities has been deferred indefinitefy. The Receiver further understands that
construction of larger permanent facilities could cost in excess of $15 million.

The WTP operates pursuant to Ontario Regulation 319/08 governing small water
drinking systems for non-residential use. The STP operates pursuant to 2 Certificate of
Approval, No. 2176-74DPMD, (the “COA”™) issued by the Ministry of the Environment
(the “MOE”) on July 20, 2007.

RRDL as supplier of water and sewage treatment services, entered into a water/sewage
treatment services agreement with the Condominium Corporation pursuant to which
RRDI provides such services to the Condominium Corporation on behalf of the resort
condominium, and under which RRDI also provides such services for the commerciat
premiges of the Hotel,

In December 2009, the Receiver engaged Conestoga-Rovers & Associates (“CRA™), an
independent environmental engineering firm with experiise in matters relating to the
Water and Sewage Infrastructure, to provide the Receiver with an independent evaluation
of the Water and Sewage Infrastructure in accordance with the requirements to do so
pursiant to the Developer’s Responsibility Agreement.

CRA ideniified certain non-critical deficiencies in respect of the WTP and the Receiver is
continuing to work with CRA to address them.

In respect of the STP, CRA reported to the Receiver a number of minor deficiencies. In

addition, CRA determined that the STP, as currently designed, will be unable to meet
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6.9

6.10

certain requirements pursuant to the COA, namely the requirement fo maintain total

fpizr

phospﬁorus 1eveis (“T;PL") of less than 0.35me/l, when the Hotel is operating at or about
maximum capacity. The Receiver, with the assistance of CRA and the Receiver’s legal
counsel, has liaised with the MOE in respect of a proposed plan to remediate the STP.
The estimated cost to remedy these deficiencies could be up to $500,000 and could take
up to eight months to implement. The Receiver is in the process of seeking a control
order from the MOE pursuant to the Ontario Water Resources Act, to allow RRDI to
continue to operate the STP until remediation is complete.

CRA has advised that the COA requirements were in place at the time of the design,
construgtion and commissioning of the STP (all of which were prior to the receivership).
However, notwithstanding the fact that these requirements were in place, CRA has
advised the Receiver that the STP was designed and constructed in a manner such that it
would be unable to meet the requirements established by the MOE pursuant to the COA.
The Receiver also recently determined that the operator of the STP, Team Agquatic
Mmégcment (Operations) Lid., which was engaged by RRDI prior to the rﬁcéi'vership,
notified RRDI management in June 2008 of its concerns with respect to the ability of the
STP to meet the TPL requirements, but no remediation was undertaken.

Since the STP is located on non-RRDI lands and could require wp to $500,000 in
remediation cogts, the Receiver and CRA have considered the feasibility of mn%tmciing a
new STP on RRDI’s property, which would not be the subject of any third-party lease.

CRA estimates that the cost to construct such a facility could be as much as $2.5 million.
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The STP Lease and Relaied Easements

6.11

6.14

“The STP Lease is for a ferm that commenced on Febmary 13, 2009 and ends od the

eartier of (a) 21 years less a day from the commencement date; and (b) the date that a
permanent sewage treatment piant is operational..

Pursuant to Section 15.01 of the 8TP Lease, RRDI cannot assign the STP Lease without
the prior written consent of Wallace Marine, which consent may not be unreasonably or
arbitrarily withheld.

Pwsuant to Section 16.04 of the STP Lease, Wallace Marine agrees to unot terminate or
cancel the STP Lease without the prior written consenf of the Leaschold Mortgagee,
namely each of WestL.B, Fortress and the Condominium Corporation. In addftian,
pursuant to a Leasehold Mortgagee Agreement dated March 9, 2009, among Wallace
Marine, and each of the Leaschold Mortgagees, Wallace Marine agrees that the STP
Lease may be assigned by a Leasehold Mortgagee without Wallace Maring’s consent,
upon underiaking a foreclosure or sale pursuant to a power of sale.

In addition to the STP Lease, Wallace Marine has granted an easement in perpetuity in
favour of RRD{ to operate, inspect, alier, remove, replace or reconsiruct a sewage
treatment plant and related facilities on the leased lands. To the extent that infrastructure
or access routes related 1o, or required for the operation of the STP, were located on other
lands coutrolled by KFE (other than Wallace Marine), the applicable KFE entity also
granted an easement in perpetuity in favour of RRDI over such lands. The Recejver
understands from RRDI's former real estate legal counsel that the District of Muskoka
required that such perpetual easernents be put in place in conjunction with the finalization

of the Developer’s Responsibility Agreement. In addition, pursuant to Section 3.02 of
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6.15

6.16

the STP Lease, Wallace Marine has granted a right of way and casement over its lands
along and thré‘dgh certain access and effluent areas.

The operation of the STP (other than the TPL issue) and the flow of effluent therefrom is
also consistent with the COA, which approved the STP, including the discharge of treated
effluent from the sewage works fo an existing pond on neighbouring lands owned by
1515511 Ontario Inc. o/a The Rock Golf Club (“The Rock™), its overflow to an adjacent
wetland on Wallace Marine lands, and ultimately its discharge into Lake Rossean.
Notwithstanding the above covenanis and casements, the Receiver has been advised that
Wallace Marine takes the position that the STP Lease is in default, that the 21 year term
of the STP Lease is inconsistent with the perpetual easements, and that somehow the STP
Lease is at risk. The Receiver has sought to resolve these allegations at the same time as

it resolves the Water Taking Permit, described in more detail below.

The RRDI Infrastructure and the ‘Water Taking Pernit’

6.17

The RRDI Infrastruciure provides water to the WTP and in tum to the Hotel. It also
provides water to The Rock for golf course irrigation purposes. The Receiver
understands that The Rock is indirectly controlled by Ken Fowler. The right of RRDI to
take water is governed by the Ontario Warer Resources Act, Permit Number 0465-
57ZTLAC, which provides RRDI with the authority to take water primarily from Lake
Rosseau for supply to the Hotel and The Rock (the “Water Taking Permit”). The Water
Taking Permit expired in Augost 2009; however, RRDI has applied to the MOE to renew
the permit and is allowed to continue to draw water from Lake Rosseau as if the Water

Taking Permit was still in effect, until such tirse as a new water taking permit is issued.
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6.18

6.19

6.20

3

The Water Taking Permit cancelled and replaced Permit Number 01-P-1137, issued on

| September 21, 2001 (the “Initial Water Taking Permit”). Both the Water Taking Permit

and the Initial Water Taking Perrit were issued to 1108827 Ontario Inc., the predecessor
entity to RRDI. The Receiver is not aware of the existence of any prior writien
agreement between RRDI and The Rock which governs the supply of water 10 The Rock
by RRDI pursuant to either the Water Taking Permit or the Initial Water Taking Permit.
The Receiver, with the assistance of its Jegal counsel and CRA, is in the process of
renewing the Water Taking Permit, The MOE has confirmed to the Receiver that it does
not intend to issue separate water taking permits to each of RRDI and The Roek. Rather,
the MOE will only issue one water taking permit to RRDI, as the sole source of the water
drawn from Lake Rossean is by a pipe numning off of RRDI land. The water is pumped
through 2 pipe by a pump house which is also on RRDI land. The pipe splits and diverts
water to The Rock, just before the WTP for the Hotel water supply.

A draft of the new water taking permit has been issued by the MOE for RRDI™s review
and comment. The Receiver has held discﬁssiens with represcnmti?es of The Rock and
their various legal counsel, for the purpose of developing a mutually acceptable water
supply agreement, whereby RRDI wouid continue to supply The Rock with water for
irrigation purposes (fhe “Water Supply Agreement”™). The Receiver wishes to cooperate
with The Rock to ensure that it has continued supply of water for golf course irrigation
purposes, but reasonable, commercial arrangements must be in place for the maintenance
of the RRDI Infrastructure and the continued supply of water by RRDI to The Rock.

‘The Receiver’s legal counsel prepared a draft Water Supply Agreement and the Receiver

has sought to settle such agreement with The Rock and its legal counsel on reasonable
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business terms. The Water Supply Agreement has not yet been finalized, but progress is

being made. The current drait of the Water Supply Agreement provides for 2 term that
expires when the new water taking permit expires, and contemplates that RRDI shall
provide up to a maximum of 2,400,000 litres of water per day (or 60% of the maxirmum
permissible amount pursuant to the new water taking permit) to The Rock in return for
payment by The Rock of 60% of the annual operational and maintenance costs of the
water-taking infrastructure: In addition, The Rock agrees to be responsible for 60% of
the capital expenses in respect of the RRDI Infrastructure. Either party also has the right
to terminate the Water Supply Agreement prior to its expiry on not less than 12 months’
notice. If RRDI terminates early, RRDI agrees to reimburse The Rock for past financial
conftributions towards the RRDI Infrastructure up to an amount to be agreed upon. If The
Rock terminates early, it is not entitled to any reimbursement or compensation. In
exchange for the supply of water on these terms, The Rock will guitclaim any ownership
interest it may have in the RRDI Infrastructure to, and in favour of, RRDL

In order o normalize Hotel operations and prepare for the sale of the Hotel, the Receiver
has pursued both a Water Supply Agreement and resolution of any allegations in respect
of the assignment of the STP Lease to a Pre-Qualified Bidder. The Receiver met with
legal counsel and advisors 1o Wallace Marine on February 18, 2010, The first draft of the
Water Supply Agreement was sent by email dated March 12, 2010. Legal counsel for the
Receiver expressly staied therein that the Receiver would like to address the STP Lease at
the same time as the parties attempt to settle the Water Supply Agreement. Attached as

Appendix “1” is a redacted copy of an email dated March 12, 2010 from the Receiver’s
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legal counsel to legal counsel to certain KFE-related entities (including The Rock and
Wallace Marine).
In discussions between the Receiver’s legal counsel and legal counsel to such KFE-
related entities, legal counsel to such KFE-related entities advised the Recejver’s legal
counsel that if the Receiver did not agree to the terms being put forth by The Rock (some
of which have been considered to be unrsasonable by the Receiver) in respect of the
Water Supply Agreement, then it would cause Wallace Marine to “make things difficult
for the Reesiver” in respect of the STP and the STP Lease.  Accordingly, the Receiver
has reiteraied to representatives of The Rock, Wallace Marine and KFE, that prior to the
Receiver agreeing to the terms of a Water Supply Agreement, it will first require
satisfactory documentation from Wallace Marine waiving any alleged defaults pursuant
to the STP Lease and affirming the Receiver’s right to assign the STP Lease without the
consent of Wallace Marine upon a Court-approved sale of the Assets of RRDL In an
email dated April 28, 2010, forwarding & further draft of the Water Supply Agreement,
legal counsel for the Receiver stated to legal counsel for the KFE-related entities:

Also, as Katherine McEachern touched on in her March 12, 2010 email 1o

Simon [Romano, legal counsel 1o the KFE-related entities], before the

Receiver will sign this agreement, we will require documentation with

Wallace Marine satisfactory to the Receiver whereby ne consent will be

required for the assignment of the lease of the sewage treatment plant to

an assignee of RRDI approved by the coutt. In addition, the Receiver will

require from Wallace Marine an acknowledgement that the lease is in

good standing and/or a waiver of any alleged defaults, and confirmation to

any lender to a purchaser of the Hotel, that such lender enjoys the same

lender protections contained in the lease. We indicated at the outset of our

discussions with respect to the water supply agreement that we would

require co-operation in this regard. Furthermore, Mr. White has now

ratsed in our recent discussions the prospect of your client causing the

Receiver difficulty with respect to the sewage treatment plant, if we do not

reach consensus. Obviously, we must reach resolution on both the water
permit and the sewage treatment planit lease.

Page 29

o g



i

~
L
e

624 These outstanding issues with The Rock and Wallace Marine have interfered with the

Receiver’s ability fo conduct the Court-authorized Institutional Sales Process. The
Receiver needs io be able to provide ceriainty to the ultimate purchaser of RRDI's Assets
that such purchaser will have the use and emjoyment of the Water and Sewage
Infrastructure, which is necessary to continue the operations of the Hotel, and that a
purchaser will only be responsible for water supply to The Rock on reascnable
commercial terms which have been put in place. Accordingly, it may be necessary for
the Receiver to seek assistance from this Honourable Court should these matters not be

resolved in the short term.
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7.0  Construction Related Matters

Matiers Pertaining to Balcony Handrails

7.1

7.3

In late summer 2009, the Receiver engaged Davioc & Associates Lid. ("Davroc”) to
conduct certain load tests on the balcony bandrails situated at Paignton House®. The tests
indicated thai the handrail system withstood the three, borizontal, vertical and panel
design Joad requirements pursuant o the 2006 Ontario Building Code (the “OBC”);
however, concerns were raised solely relating to cerfain inward direction tests. The
Receiver, together with Altus, began to consider the manner by which it was best to
address this issue.

In the fall of 2009, while conducting certain repairs of balcony decking materials, RRDI
contractors noted several apparent material deficiencies in the installation of the balcony
handrails at both Longview and Paignton House. Unlike the Davroc issue, the
deficiencies identified clearly called into question the safety and integrity of the balcony
railings. Upon examination by the Receiver and Marriott Hotels® engineering
department, the concerns identified caused the Recefver to instruct Marriott Hotels to
immediately close all balconies in the Hotel pending further investigation.

The Receiver, through its legal counsel, engaged two engineering firms, Morrison
Hershfield Limited (“Morrison Hershfield”) and Trow Associates Imc. (*Trow”, and
collectively, Morrison Hershfield and Trow are defined as the “Independent Engineers™)
to provide opinions as to the current status of the balcony handrails and the remediation

alternatives.

* Paignton House is the smaller of the two buildings that comprise the Hotel. Paignion House consists 0f 43 rooms,
of which 21 Units have balconies.
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7.5

7.6

7.7

7.8

Both Morrison Hershfield and Trow concluded that it was most likely that, as a result of

‘were progressively failing over time, and hence failed to meet OBC requirements.

Accordingly, on January 21, 2010, the Receiver’s legal counsel notified several parties
involved in the design and installation of the balcony railings of the Receiver’s intention
{0 make a claim against such parties for the costs associated with the remediation of the
balcony handrails and the lost revenues incurred, and to be incurred, by Marriott Hotels
as a result of an inability to provide access to the balconies (the *“Noticed Parties™).

On February 16, 2010, the Receiver invited each of the Noticed Parties, together with
their own respective experts and insurers, to attend at the Hotel and inspect the baleony
handrails. Since the Receiver did not intend to delay the commencement of remediation
efforts, the Noticed Partics were advised that the opportunity being afforded to them 1o
attend at the Hotel, may be the only opportunity provided to view the handrail system in
its existing, deficlent state.

The parties that attended at the site visit arranged by the Receiver included
representatives of (2) Parry Sound Glass Limited o/a Ross Windows (“Ross Windows™};
(» CR Laurence Co. Inc. (“CR Laurence”); and (c) Valentin Engineering Lid.
(*“Valentin™).

Ross Windows had been engaged to supply and install all of the balcony handrails at the
Hotel. CR Laurence is the manufacturer of the balcony handrail system which was
purchased and installed by Ross Windows. Valentin is the independent engineering firm
that was engaged by CR Laurence to prepare a limited scope report on the type of

handrail system to be installed at the Hotel; however, this report was not prepared
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7.9

specifically in respect of the Hotel, bui rather was peneral in nature on handrail

installations.

The Receiver received remediation options from both Morrison Hershfield and Trow.

Morrison Hershfield initially suggested that the balcony handrails be entirely replaced.

The Receiver, with the assistance of Mosrison Hershfield, undertook a contract tendering

process for the replacement work to be performed in respect of the balcony handrails.

Yive separate firms, each capable and qualified to undertake the work, were asked to

tender. The results of the tendering process revealed that the cost to entirely replace all

of the balcony handrails at the Hotel would be in excess of $1.6 million, excluding legal
fees, consulting fees and losses incurred by Martiott Hotels (the “MH Option™). Trow
proposed a solution whereby the existing balcony handrails could be repaired and
modified (the “Trow Option™). The Receiver confirmed with Trow that such repairs and
modifications would comply with OBC requirements. The cost of the Trow Option was
estimated to be in excess of $400,000 excluding legal fees, consulting fees and losses
incurred by Marriott Hotels. In conjunction with its legal counsel, the Receiver
concluded it most appropriate in the circumstances to proceed with the Trow Option.

The Receiver and its legal counsel reached this conclusion for the following reasons:

a) Timing: The completion schedules proposed by the parties participating in the
tendering process in respect of the MH Option did not provide for the replacement
work to be substantially completed until the end of May 2010, at the earliest. The
Trow Option provided for substantial completion by April 30, 2010. Marriott
Hotels had advised the Receiver that the Hotel was expecting high occupancy levels

throughout May, as the Hotel enters its peak occupancy period and accordingly, it
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7.10

b)

c)

was critical, in the view of Marriott Hotels and the Receiver, that all pecessary
canstruction work be completed by the beginning of May.

Hotel Disruption: All of the parties participating in the tendering process in respect
of the MH Option believed that in order to replace the balcony railings, it would be
necessary to erect significant scaffolding around the majority of the Hotel. The
Trow Option was not premised on the need to do so. The Receiver believed that the
erection of scaffolding aronnd the majority of the Hotel would disrupt the Hotel’s
operations, increasing Marriott Hotels” claim for loss and, on its own, add
significantly to the cost of the replacement effort. Furthermore, the longer the delay
and the greater the level of disruption, the greater, the Reteiver and Marriott Hotels
believed, would be the negative impact associated with poor publicity and cancelled
conference and group business.

Safety & Cosv/Benefit: The Trow Option would comply with all of the
requirements of the OBC and meet all of the other aesthetic requirements that were
relevant in the decision process. Accordingly, the Receiver and its legal co@sei
concluded that it was not necessary to incur the significant costs associated with the
MH Option, given that the Trow Option would fully address and meet all safety

CONCSInS,

On April 6, 2010, the Receiver entered into a contract with Trow to complete the repair

of all of the balcony handrails at the Hotel, including removal of existing handrails,

documentation of the deficiencies encountered, installation of enhanced components and

the provision of an engineering report, stating that all balcony handrails at the Hotel meet

the requirements of the OBC and, most importantly, are safe for guest access. During the
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7.11

remediation process, which necessitated the complete removal and re-installation of the

balcony han&féils, Trow, the Receiver and their respeciive contractors and advisors noted
countiess material deficiencies with the workmanship of the balcony handrails.

Legal counsel to the Receiver is continuing to work with Trow to document the numerous
deficiencies poted in the design, fabrication and installation of the balcony handrails.
The Receiver expects to pursue the recovery of all costs incurred in connection with the

remediation, including Marriott Hotels™ lost revenues, from the Noticed Parties.

Other Construction Related Matters

~3
s
[

7.13

In June 2009, the Receiver engaged Trow to complete ceriain reporting requirements
pursuant to the Tarion New Home Wamanty Program (the “Bulletin 1% Reporting
Requirements™). As part of the Bulletin 19 Reporting Requirements, Trow was required
to perform leak pressure testing on the windows of the Units. Upon completion of the
testing work performed by Trow, Trow advised the Receiver that the windows and
exterior balcony doors of the Units (the “Window and Door Systems”) failed to meet the
testing requirements. The Window and Docr Systems were supplied by Ross Windows.
Prior to the receivership, Ross Windows was contracted to supply, and in some cases,
install the Window and Door Systems. However, the Receiver understands that the
majority of the installation work was performed by RRCI personnel.

Since the completion of the initial festing, Trow has suggested munerous remediation
options to Ross Windows and Ross Windows has attempted to remediate ceriain Units
multiple times. Notwithstanding its efiorts, Ross Windows was unable to remediate the

Window and Door Systems such that they would meet the lesting requirements. As a
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7.14

result, Trow has had to make several unanticipated visits to the Hotel, sipnificantly
incréa:t;ing the costs of the Bulletin 19 Reporting Reguirements.

Trow noted fatlures in the manufacture of certain components of the Window and Door
Systems, as well as deficiencies in the installation thereof. As a result of Ross Windows’
inability to correct the deficiencies in the product that they supplied, and in some cases,
installed, the Receiver requested that Trow develop a remediation work plan and provide
the plan to the Receiver along with names of capable coniractors to complete the work.
Such remediation is now in process and is expected to cost more than $80,000, excluding

the costs associated with the additional Bulletin 19 Reporting Requirements. The

el

eceiver expeets to pursue the recovery of all additional costs incurred by the Receiver
from the responsible parties.

In addition, pursuant to the Condominium Act, and as well, to comply with the
requirements of Tarion, the Receiver, on behalf of the Condominium Corporation and in
consultation with the Independent Directors, engaged Trow to undertake both a Common
Element Performance Audit (the “Performance Audit”) and a Comprehensive Reserve
Fund Study (the “Reserve Fund Study”) in connection with the common element areas of
ihe resort Condominium.

Pursuant to Section 44 of the Coundominium Act, the Board of Directors of a
condominium corporation must retain a professional engineer or architect or firm to
conduct a2 Performance Audit on the common elements on behalf of the condominium
corporation. The purpose of the Performance Audit is to determine whether there are any
deficiencies in the performance of the common elements after construction has been

completed that, among other things, may give rise to a claim for payment by Tarion. The
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7.18

7.19

L)

Performance Audit must be conducted within the first year of the registration of a

condominium corporation. The Performance Audit addressed to the Board of Directors
of the Condominium Corporation is dated March 8, 2010.
The Receiver is continuing io work with the Board of the Condominium Corporation and
row to consider the actiiam plan arising from the Performance Audit. While the
Performance Audit identified many deficiencies in respect of the cormmon elements, the
vast majority of these items are either minor or already known to the Receiver. The
Receiver does not consider any of the items that are included in the Performance Audit to
be of significant concern, other than those items (such ag the balcony railings and the
Window and Door Systems) which the Receiver has described in this Eleventh Report or
other iterns that the Receiver is aware of, and is either in the process of addressing or has
already addressed, since the issuance of the Performance Audit.
Pursuant to the Condominium dct, condominium corporations are required to establish
and maintsin a Reserve Fund to accommodate major capital expenditures necessary for
repair and/or replacement of the common elements. The Condominium dct further
requires that condominium corporations regularly engage a qualified individual to
conduct a Reserve Fund Study to determine the Reserve Fund’s adequacy.
The Receiver and the Board of Directors of the Condominium Corporation are continuing
to agsess the findings of Trow in the Reserve Fund Study. However, the Receiver does
not believe that Trow’s findings will have any adverse impact on the value of the Hotel or

the anticipated condominium fees.
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80 The Red Leaves Resort Association

8.1

8.3

1+

3
oa)

As described at paragraph 4.20 of the Eighth Report, the Association is a non-profit
corporation incorporated pursuant to a private act of the Ontaric Legislature, The Red
Leaves Resort Association Act, 2006 (the “Act™). The Act establishes the Association for

the purposes of providing commanity services and events for all residents and guests of

 the property comprising the Red Leaves Resort complex (the “Resort™), of which RRDI's

property is a part. All owners of property within the area of the Resort are required by
the Act to be members of the Association. The Association is modeled on other
established resort associations, such as those at Blue Mountain Village at Collingwood,
ge in Quebec.

The Association was established at the initiative of KFE, in connection with the initial
plan to develop Red Leaves as a village-type destination incorporating 2 number of
properties within the Resort, including the Hotel, The Rock, Wallace Marine, Clevelands
House, as well as other properties and recreational businesses. The intention was that, as
the Resort grew and developed, n.éw businesses and property owners would becoﬁe
members of the Association.

The Association’s constating documents were drafted and its initial operations were
managed by Robert Comish, who had, at the request of KFE, established the Association
in accordance with 2 model that he had established at other resorts, including Biue
Mountain. At the time of the Receiver’s appoiniment, Mr. Comish was the President of
the Association.

The membership of the Association currently includes RRDT in its capacities as owner of

the remaining Units, owner of the comumercial operations of the Hotel, and Rental Pool
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Manager. Other members include Clevelands House, The Rock, Wallace Marine, other

8.5
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8.7

x

$

KFE celated entities which own lands located within the Resort, and each Unit Owner.
The Association has registered a notice on titie to all property that is designated as Resort
lands and thus subject to the Act.

The costs of the Association are to be financed by fees chargeable fo its members
pursuant to the Association’s By-Taws dated April 2008 (the “By-laws™), The By-laws
establish the Association’s governance and set out the basis on which fees are caloulated
and assessed. Votes in respect of the Association are allocated to members, based on the
fees that they pay.

“The main source of funding for the Association is currently certain royalty fees
chargeable under the By-laws to Unit Owners and to RRDI in 1ts capacity as Rental Pool
Manager, which fees are calculated as a percentage of gross room rental revenue. The
royalty fee charged to Unit Owners is 1% of gross room rental revenue, and the royalty
fee charged to RRDI as Rental Pool Manager is 1.7% of gross room rental revenue,
These fees are the responsibility of Unit Owners and RRDIL Ho@ever, through
arrangements with Marriott Hotels, these fees are collected on behalf of RRDI and Unit
Owners from guests of the Hotel as a surcharge of 2.7% on the room rental rates charged
by the Hotel. Based on the current fee structure, and the fact that the only operating
business within the Resort with substantial revenue is the Hotel, RRDI and the Unit
Owners are by far the largest contributors to the Association.

The By-laws also permit the Association to charge a basic fee to members based on a rate
per square foot of space and establish other percentage charges to members based on

sales revenue and other factors.
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8.8

8.9

8.10

8.11

The Act granis to the Association a len for unpaid fees, which may be secured by

1

W
)

rééiétrﬁtion on title to the property owned by the defanlting member. The Act provides
that the lien may be enforced as a mortgage under the Mortgages Act.

Subsequent to its appointment, it became apparent to the Receiver that there were issues
and concerms with the Associetion, including the scope of its intended services and the
fees payable to it.

The Association provides certain guest services for the benefit of Hotel guests, inchuding
nature walks and cross-country skiing facilities, which have been provided to the
Association by three independent contractors. However, it was apparent that the
Association was not yet in a postiion to provide all of the services that were originally
contemplated and that in any event, many of the intended programs and services were ot
yet needed for the Resort and would only be needed if and when the Resort was
developed as envisaged. The substantial fee obligation imposed on RRDI and Unit
Owners under the By-laws appearsd to be disproportionate to the limited role the
Association was in a position to play and given the lack of apparent participation by other
members.

The Receiver was concerned that there was a statutory obligation regarding membership
and fees relating to the Association, as well as a statutory lien to secure such fees;
however, the Association had no clear governance, budget, purpose or mandate, given the
stalled development of the Resort. As well, the Receiver wanted to ensure that the role
and purpose of the Association, and any obligations related thereto, were clarified for

potential purchasers pursuant to the Institutional Sales Process.

Page 40



812 As a result, and as reported in the Eighth Report, the Receiver commenced preliminary

e
Sesibr

h

diséﬁési:ons vmh represeﬁta,tives of the Unit Owners and with other stakeholders to obiain
information concerning the existing structure of the Association, and consider the
suspension of the Association’s operations. Both the Ad Hoc Committee and the
Receiver agreed that, until the project stabilized, there appeared o be little point to
operating the Association.

813 By email dated October 1, 2009 to the Receiver, the Ad Hoc Commitiee, and a
representative of KFE, Mr. Comish agreed, on behalf of the Association, that the best
course of action for the Association was to wind it down as soon as possible. However,
on October 2, 2000, Mr. Comish advised that he could no longer continue to provide
services to the Association, and resigned as President of the Association. With his
departure, the Association had no effective management.

814  After further discussions with the Ad Hoc Committee subsequent to the departure of Mr.
Comish, the Receiver determined that it would continue to pursue the suspension of the

 Association until the Resort was more fully developed and interested parties were in a
better position to assess its utility and value. This would assist any considerations that
Pre-Qualified Bidders would make in respect of the Association, its benefits and costs.

8.15 Pending the outcome of discussions with stakeholders and a determination of the
associated costs and fee structure of the suspended Association, the Receiver determined
that it would be prudent to withhold payment to the Association of the royalty fees that
were collected by the Hotel from its guests during the period of the receivership. The
Receiver had not been able to confirm what fees were being paid by others, whether the

fees charged to RRDI were appropriate, or should continue at all. These royalty fees,
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which currently are in the amount of approximately $70,000, are being held by Marriott

8.16

8.17

8.18

8.19

Hotels pending a resolution.

Commencing in December 2009, the Receiver pursued information with respect to
reaching an agreement for the suspension of the Association, through numerous meetings
and subsequent correspondence with legal counsel for KFE. A detailed chronology of
those efforts is sef out in Schedule “A”.

Finally in response to the various requests by the Receiver and the numerous exchanges
of emails and Jetters, by email to the Receiver dated May 4, 2010, a written proposal
recarding the Association was delivered by a representative of KFE in respect of a
revised fee structure for the Association and a proposed reduced scale of operations.

On May 5, 2010, the Receiver atiended a without prejudice meeting with a representative
of KFE and Mr. Comish. The Receiver was advised that Mr. Comish had been retained
to assist the parties in coming 10 a resolution of issues regarding the Association. At the
meeting, the parties discussed the Receiver’s concerns regarding the Association’s
current status and the draft proposal put forward.

Despite the difficulties that the Receiver has had in reaching the point of having
substantive discussions regarding the Association, the Receiver is encouraged by the
results of the discussions of May 5, 2010 and is prepared to continue such discussions in
an effort to resolve the matters relating to the Association. The pariies concluded the
meeting by agreeing to move forward and continue discussions. In the event that an
agreement as to the Associa.ﬁon’s status cannot be reached, the Receiver will advise the
Court and seck such advice and directions as it may desm necessary. As noted in the

chronology attached as Schedule “A”, in the course of correspondence, legal counsel for
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KFE (Stikemans) had asserted the right of the Association to register a lien against title to

the 'pmperty' of RRDI in respect of outstanding arrears of fees. The Receiver bad advised
the Association that in its view, the registration of such a lien is stayed pursuant to
paragraph 9 of the Appointment Order, and may not be registered without consent of the
Receiver or leave of the Court. The Association and the Receiver continue o disagree as
to the effect of the stay provision, but for purposes of moving forward, the Asgsociation
has agreed not to register any lien against title o the property of RRDI pending the
commpletion of negotiations regarding the Association. The Association has also agreed
that if such negotiations fail, the Association will give the Receiver 20 days notice of its
intention to lien the property, to permit the Receiver time to obfain directions from the
Court regarding the effect of the stay provisions. The Receiver is agreeable with this

compromise, subject to receiving certain confirmations.



9.0

Other Muatters
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Attached as Appendix “J” is the Receiver’s statement of Receipts and Disbursements for
the period from May 22, 2009 to April 30, 2010 (the “R&D”). As at April 30, 2010, the

Receiver had cash on hand of approximately $5.5 million:

Marriott Hotels and the Marriott Hotels Agreements

9.2

9.3

9.4

As deseribed in the Eighth Report, the Receiver and Marriott Hotels had substantially
settled and come to terms on outstanding matters with respect to the New HMA and other
New Marriott Agreements. Fffective as of 11:59 p.m. on January 22, 2010, the Receiver
and Marriott Hotels entered into the New HMA and other New Marriott Agreements,
which agreements are substantially in the same form as those approved by the Court. On
January 21, 2010, the Receiver and the RRMSI Receiver delivered a notice to Marriott
Hotels and its affiliates repudiating the Current HMA and the Other Current Marriott
Agreements, effective as of 11:59 p.m. on January 22, 2010.

Execution of the New Marriott Agreements and the repudiation of the Current HMA was
a condition precedent to the closing of the Unit sale transactions entered into pursuant to
the One-Day Sale.

Sines the execution of the New Marriott Asreements, the Receiver has continued to work
with Marriott Hotels and monitor its performance in respect of the operations of the
Hotel. As is typical with all new hotels of this nature, the Hotel continues to stabilize and
the resulis from its operations continue to improve. Marriott Hotels has advised the
Receiver that it is expecting to have a strong and profitable summer season as a result of
strong conference, wedding and transient business already booked and being forecast. As

a result, Marriott Flotels is forecasting it will incur a modest loss in 2010 relative to that
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which was incurred in 2009, which loss is primarily attributable to weak operating

Sale of Retail Units

9.5

9.6

9.7

In late January and early February 2010, the Receiver closed 15 retail sale transactions
with New Unit Purchasers in respect of the Units sold during the One-Day Sale. Three
other New Unit Purchasers failed to close their retail sale transactions. The total gross
proceeds collected by the Receiver from the sale of the 15 Unifs was gpproximately 4.3
million. Accordingly, on March 7, 2010, the Receiver made a distribution to WestLB, as
Agent for the Syndicate pursuant to the Receiver’s Borrowings, of approximately $4.2
million, represeanting the net proceeds from the sale of the Units, after deductions for
commissions and other miscellaneous fees.

On March 26, 2010, the Receiver closed one additional retail sale tvansaction with an
Existing Unit Purchaser. The net proceeds collected by the Receiver from the sale of this
Unit were approximately $220,000.

As a result of the aforementioned Unit sale transactions, of the 221 Units at the Hotel, 89
have been sold and closed; 69 Units remain unsoid; 2 Units remain subject to APSs with
New Unit Purchasers; and 61 Units remain subject to APSs with Existing Unit

Purchasers,

Agreements of Purchase and Sale (“APSs”) with Existing Unit Purchasers

9.8

As detailed in the Eighth Report, the Receiver advised Fogler Rubinoff, the common
legal counsel retained by approximately 40 Existing Unit Purchasers, that it did not
intend to take any action in respect of the APSs entered into by Existing Unit Purchasers,

either by way of commencing litigation to close such transactions, or by repudiating the
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9.9

respective APSs. The Receiver further recommended to the Court that any further

consideration of the Existing Unit Purchasers’ APSs be deferred until the Receiver

snderstood the nature and identity of those parties interested in the acquisition of the
Hotel and had an opportunity to assess whether such potential purchasers would be
interested in completing the APSs with the Existing Unit Purchasers, or would prefer that
the Receiver seek authority from the Court to repudiate them.

Notwithstanding that the Receiver, in this Eleventh Report, is requesting that the Court
approve the suspension of the Institutional Sales Process, the Receiver has now had an
opportunity to assess the parties most likely interested in acquiring the Hotel, and has
determined that it is untikely that any of these parties would want to attempt to close on
the APSs with Existing Unit Purchasers. Accordingly, the Receiver respectfuily requests
that this Honourable Court authorize the Receiver to repudiate the APSs with Existing
Unit Purchasers. Attached as Appendix “K™ is a copy of a letter dated May 6, 2010 from
legal coungel fov the Receiver to Fogler Rubinoff, advising of the Receiver’s intention o

seek such relief.

Realty Tax Appeal

9.10

As described in the Bighth Report, in November 2009, the Municipal Property
Assessent Corporation (“MPAC™) provided RRDI and each existing Unit Owner with a
revised property tax assessment notice for all of their respective Units. On February 4,
2010, the Receiver, in consuliation with the Ad Hoc Commitiee, engaged Altus Group
Tax Consulting Paralegal Professional Corporation (the “Altus Tax Group”) to file realty
{ax appeals with MPAC in an effort to reduce the overall realty tax liability in conuection

with RRDP’s property for the benefit of all stakeholders. On or about March 11, 2010,
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