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UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

In re;

PRO-FIT HOLDINGS LIMITED,

Debtor in a Foreign Proceeding.

Inre:

PRO-FIT INTERNATIONAL LIMITED,

Debtor in a Foreign Proceeding.

Inre:

GENESIS BRADFORD LIMITED,

Debtor in a Foreign Proceeding.
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Case No.: LA08-170545B

Chapter 15

Date: June 4, 2008
Time: 11:00 a.m.
Ctrm: 1575

OPINION GRANTING INTERIM RELIEF TO
CHAPTER 15 DEBTORS UNDER 11 U.S.C. § 1519
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. Introduction

The recently appointed joint administrators of three chapter 15 debtors,
Pro-Fit Holdings Limited (“Pro-Fit Holdings™), Pro-Fit International Limited
(“Pro-Fit International”), and Genesis Bradford Limited (“Genesis”) (collectively,
“Pro-Fit") bring this application for provisional relief under § 1519" to apply § 362 on
a provisional basis to stay the enforcement of a district court order attaching its U.S.
assets arising from a judgment in the district court. Since these three related
corporations are currently in administration under the applicable bankruptcy law in
the United Kingdom,? the joint administrators have filed voluntary chapter 15 cases
and are awaiting a hearing on their application for recognition of the United Kingdom
proceedings as “foreign main proceedings” under § 1502(4). Judgment creditor
Libra Securities LLC (“Libra”) opposes the motion mainly on the grounds that the
applicants have not followed the “standards, procedures, and limitations applicable
to an injunction” pursuant to § 1519(e).

The court holds that the relief requested falls outside of § 1519(e), because it
is not an injunction or temporary restraining order. Rather, the relief requested is for
the application of § 362 on a provisional basis, which does not require an adversary
proceeding. Consequently, the court orders, pursuant to § 1519, that §§ 361 and
362 apply with respect to Pro-Fit's U.S. assets pending this court’s hearing on the
application for recognition of the foreign proceedings as foreign main proceedings
for these three debtors. In addition, by consent of the petitioners, and at the request

of certain entities that have expressed an interest in purchasing substantially all of

' Unless otherwise indicated, ali chapter, section and rule references are to the Bankruptcy Code,
11 U.S.C.A. §§ 101-1532 (West 2008) and to the Federal Rules of Bankruptcy Procedure, Rules
1001-9036.

% The bankruptcy law in the United Kingdom is not unified: there is one law for England and Wales,
one for Scotland and one for Northern Ireland. All three laws were enacted by the United Kingdom
Parliament in Westminster, and they vary mainly in details that are not relevant herein. Because the
administration for the companies in these chapter 15 cases is pending in Leeds, England, it is the law
for England and Wales that applies to the administration of these three entities.
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Pro-Fit's assets, § 363 also applies provisionally with respect to the debtor's U.S.

assets.

1. Relevant Facts

Petitioners J.N.R. Pitts and M.E.G. Saville were appointed joint
administrators® of Pro-Fit International on April 4, 2008; and of Pro-Fit Holdings and
Genesis Bradford on April 7, 2008. These three related companies are registered
under the laws of the United Kingdom, and are currently in administration in the High
Court of Justice of England and Wales, Leeds District Registry.* Among their
assets, the companies claim the rights to certain patents relating to athletic
waistband technology, and have licensees both in the United Kingdom and the
United States.

In light of Pro-Fit's interests in the United States, the administrators filed a
chapter 15 petition for recognition® on May 21, 2003 for each of the three companies
pursuant to §§ 1515 and 1517 of the Bankruptcy Code, accompanied by notices of
their appointment by each company's board of directors.® Pro-Fit in due course has
also filed motions for the recognition of each foreign proceeding as a foreign main
proceeding.’

In addition to their intellectual properties, Pro-Fit Holdings and Pro-Fit

International are parties to three pending civil actions in the District Court for the

® Pursuant to Schedule B1 of the Insolvency Act of 1986, an administrator is an officer of the court,
appointed by order of the court, or by the company or its directors, with the objective of (a) rescuing the
company as a gong concern, (b) achieving a better result for the company’s creditors as a whole than
would be likely if the company were wound up (without first being in administration), or (c) realizing
property in order to make a distribution to one or more secured or preferential creditors.

* Court Case No. 473 of 2008.

® Section 1504 provides: “A case under [chapter 15] is commenced by the filing of a petition for
recognition of a foreign proceeding under section 1515.”

® The foreign administrators do not have a court order in England appointing them as administrators
because English law does not require such an order for the entry of a corporate debtor in administration
under the appiicable insolvency law.

7 The hearing on these motions is set on July 8, 2008.
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Central District of California.? Two of these actions were commenced in 2004 and
2007 by Tag-It Pacific Inc. (known today as Talon International Inc.), a U.S. licensee
of Pro-Fit's waistband patents. Neither case is active. Talon’s main concern in this
chapter 15 case is not its pending litigation with Pro-Fit, but rather its interest in
purchasing, in due course, substantially all Pro-Fit's assets (either pursuant to § 363
or pursuant to applicable English law).

Libra commenced a third action against Pro-Fit Holdings and Pro-Fit
International in 2007 in the district court. In that action, Libra obtained summary
judgment on May 19, 2008. Pursuant to this judgment, Libra obtained an order® on
May 21, 2008 (after the filing of these chapter 15 cases) attaching the U.S. assets of
Pro-Fit Holdings and Profit International, including stream of royalties from the
United States patents.

Libra’s writ of attachment prompted the debtors’ foreign administrators to file
an ex parte application for an order to show cause, on notice to counsel for both
Talon and Libra, for a preliminary injunction and for an interim temporary restraining
order. At the hearing, however, the petitioners changed their request to seek the
imposition of the automatic stay under bankruptcy code § 362 as to the two actions
involving Talon, and most urgently the action involving Libra. Libra initially objected
to this change in position, but was ultimately satisfied with an opportunity at the
hearing to address petitioners’ request for a stay under § 362, rather than a

temporary restraining order and injunction.™

® Those actions are: (a) Libra Securities LLC v. Pro-Fit International Limited, et al., No. 2:07-cv-02520-
SVW-JWJ; (b} Tag-It Pacific Inc. v. Pro-Fit Holdings Limited, No. 2:04-cv-02694-AHM-RC; and (c) Tag-
It Pacific Inc. v. Pro-Fit Holdings Ltd., et al., No. 2:07-cv-01484-AHM-RC.

® Federal law in the United States does not provide directly for a writ of attachment. Instead, post-
judgment remedies are provided by the law of the state where the federal court sits. See Rule 8014(c)
{making Rule 7064 applicable to contested matters); Rule 7064 (adopting by reference FED. R. Civ. P.
64).

'° To protect Talon's due process rights, the court offered a further hearing two days later to consider
further the propriety of imposing the automatic stay of § 362 on the creditors in these three cases. The
next day Talon informed the court that it would not take advantage of the further hearing on this issue.
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Il. Discussion

This application for provisional relief raises two issues under this new chapter
of the Bankruptcy Code. The first issue is whether § 1519(e) should be read broadly
to require the filing of an adversary proceeding to obtain any relief under § 1519, or
whether § 1521(e) applies only to relief in the nature of a preliminary injunction or
temporary restraining order. The second issue is whether the court may grant
provisional relief under § 1519 by adopting other sections of the bankruptcy code
and making them applicable in the particular case on a provisional basis pending

recognition.

A. Background on Chapter 15

Congress enacted chapter 15 in 2005 to implement the Model Law on Cross-
Border Insolvency promulgated by the United Nations Commission on International
Trade Law (“UNCITRAL" and “Model Law”). UNCITRAL issued the Model Law in
1997 after extensive discussions in which the United States was an active
participant."! The language of chapter 15 tracks the Model Law, with adaptations
designed to mesh with United States law.'”> Congress prescribed a rule of
interpretation that expressly requires United States courts to take into account the
statute’s international origin and to promote applications of chapter 15 that are
consistent with versions of the Model Law adopted in other jurisdictions.” However,
the matters presently before the court in this case do not implicate provisions of
chapter 15 derived from the Model Law. Instead, they arise from provisions that

Congress specially added in adapting the Model Law to the U.S. bankruptcy code.

" H.R.Rep. No. 109-31, at 105-07 (2005), U.S. CODE CONG. & ADMIN. NEWS 2005, p. 88; Jay Lawrence
Westbrook, Chapfer 15 at Last, 79 AM. BANKR.L.J. 713, 719-20 (2005) (“Westbrook”).

12 H.R.Rep. No. 109-31, at 105-07; Westbrook, 79 AM. BANKR.L.J. at 719.

 See § 1508; H.R.Rep. No. 109-31, at 109-10.




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

26

27

28

B. Provisional Relief — § 1519(e)

Libra opposes the application before the court on three grounds. First, Libra
contends that § 1519(e) requires the filing of an adversary proceeding, which the
foreign administrators have not done, to obtain the relief requested. Second, Libra
argues that the foreign administrators have made no showing of imminent harm to
justify the entry of a temporary restraining order. Finally, Libra maintains that the
foreign administrators have provided no explanation for their delay in requesting
relief on an emergency basis.

Talon, on the other hand — a licensee of the debtors who is also in litigation
with them — does not oppose the relief requested. On the contrary, Talon’s concemn
is that the joint administrators, since the date of their appointment, have been
working at less than arm’s length with the insiders of Pro-Fit to consummate a sale
transaction to insiders. Because it has an interest in buying the worldwide assets of
the respective debtors, Talon welcomes the imposition of a stay on the debtors’
assets, and further requests that the provisions of § 363 be made applicable for all
worldwide assets of Pro-Fit during the gap period, pursuant to § 1519, until the
foreign proceeding is recognized (at which time § 363 will apply pursuant to §
1520).

C. The Automatic Stay — § 362

The automatic stay (moratorium) is one of the most powerful forms of
preliminary relief available in a U.S. court. It stops virtually every creditor action to
collect a debt from a bankruptcy debtor. A bankruptcy petition, when filed, “operates
as a stay . . . [on] the commencement or continuation . . . of a judicial action . . .
against the debtor that was or could have been commenced” before the petition

date, as well as against "the enforcement, against the debtor or against property of
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the estate, of a judgment obtained before the commencement of the case under this
title.”' Except in a chapter 15 case, the automatic stay applies from the moment
that a bankruptcy case is filed.

The automatic stay has four main purposes in bankruptcy cases: (1) to stop
collection efforts against a debtor so that the debtor has time to devise a plan to get
out of the financial situation that caused the bankruptcy filing in the first place; (2) to
give time to permit the trustee to undertake the collective procedure of coliecting the
debtor's assets and liquidating them for the benefit of all creditors; (3) to give
assurance to all creditors that other creditors are not pursuing independent remedies
(either judicial or non-judicial) to drain the debtor's assets; (4) to harmonize the
interests of the creditors and the debtor.™

The automatic stay is provisional relief. In a plenary bankruptcy case, in due
course it is replaced by a permanent injunction (if the debtor is an individual and
receives a discharge),'® a plan of reorganization,'” or the closing or dismissal of the
case.'®

Unlike other forms of preliminary relief, the automatic stay is truly automatic: it
does not depend on the issuance of any order by the court. The automatic stay
takes effect without any notice whatever to creditors, without an opportunity to
oppose its imposition, or even an opportunity to be heard thereon.

The United States automatic stay applies worldwide,'® whether or not this is
consistent with domestic law in the relevant foreign country. If a creditor violates

the stay anywhere in the world, that creditor is subject to sanctions in the United

1§ 362(a)(1), (3).

C.f. Caffey v. Russell (In re Caffey), 384 B.R. 297, 305 (Bankr. S.D. Ala. 2008); Johnston v. Parker
(In re Johnston), 321 B.R. 262, 273-74 (D.Ariz.2005) (internal citations omitted); see also, H.R.REP. NO.
95-595, at 340 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6296-97.

' See §§ 727(b) (liquidations); 944 (municipal cases); 1141 (reorganizations).

A plan of reorganization, under chapters 9, 11, 12 and 13, is binding on all creditors, and normally
replaces the automatic stay. See §§ 944(a) (municipal cases), 1141 (reorganizations), 1227 (family
farmers and fishermen), 1327 (debts of individuals).

' See § 362(c).

'° See, 6.g., Nakash v. Zur {/n re Nakash), 190 B.R. 763, 768 (Bankr. S.D.N.Y. 1996).




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

States.?® Sanctions may include the denial of a creditor's claim in a U.S. bankruptcy

f2' If a foreign

case, monetary sanctions and, in an extreme case, injunctive relie
creditor has assets that are subject to the jurisdiction of a United States court or has
filed a claim in the relevant bankruptcy case,?” the bankruptcy court will be able to
enforce sanctions for violation of the automatic stay, even if the violation occurred
outside the United States.

Creditors affected by the automatic stay are protected by its procedure
authorizing relief from the automatic stay in certain circumstances. A creditor may
qualify for relief from the automatic stay upon a showing of “cause,” including a lack
of adequate protection of a movant's interest in property,? or that the debtor lacks
equity in the property and it is not necessary for an effective reorganization.®* It is
chiefly secured creditors who may obtain relief from the automatic stay under these
provisions.?

In the Ninth Circuit, any action taken in violation of the automatic stay is void,
whether or not the creditor had notice of the stay at the time of the action at issue.?®
Indeed, the chief benefit to a creditor of its lack of notice of the automatic stay is that
the lack of notice is a defense to the imposition of punitive damages against the

offending creditor.”

® See § 105.

! See Underwood v. Hilliard (/In re Rimsat, Ltd.), 98 F.3d 956, 962 (9th Cir. 1996); Lykes Bros. S.S.
Co. v. Hanseatic Marine Serv. (/n re Lykes Bros. 8.8. Co.), 207 B.R. 282, 287 (Bankr. M.D. Fla. 1997).
?2 See Hong Kong & Shanghai Banking Corp. v. Simon (/n re Simon), 153 F.3d 991, 997 (Sth Cir. 1998)
{filing proof of claim in bankruptcy case submits creditor to general jurisdiction of the bankruptcy court),
cert. denied, 525 U.S. 1141 (1999); Lykes Bros., 207 B.R. at 282.

= See § 362(d)(1).

** See § 362(d)(2).

® Relief from the automatic stay is also available under a shortened time frame in a single asset real
estate case (§ 362(d)(3)) and under certain circumstances where the bankruptcy petition is part of a
scheme to delay, hinder and defraud creditors (§ 362(d)(4)).

® See, e.g., Schwartz v. United States (/n re Schwartz), 954 F.2d 569, 571-72 (9th Cir. 1992).

%" See, e.g., In re Augustino Enters, Inc., 13 B.R. 210, 212 (Bankr. D. Mass. 1981).
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1. The Automatic Stay under Chapter 15

Unlike cases filed under other chapters of the U.S. bankruptcy code,?® the
filing of a chapter 15 petition does not automatically impose a stay on creditor
collection efforts. Indeed, in some chapter 15 cases, the automatic stay never
comes into effect.

If a foreign proceeding is recognized as a main proceeding, the stay comes
into effect automatically upon the issuance of the order for recognition. However, if
a foreign proceeding is recognized as a nonmain proceeding in a chapter 15 case, a
stay comes into effect only if it is specially ordered by the court: there is no
automatic stay as to the debtor's U.S. assets upon the recognition of a foreign

proceeding as a nonmain proceeding.?

2. Provisional Relief Under § 1519

To permit relief during the gap period between the time of filing a petition for
recognition and the court ruling on the petition, § 1519 provides that “the court may
grant relief of a provisional nature,” at the request of the foreign representative,
where relief is urgently needed to protect the assets of the debtor or the interests of
the creditors. Such relief terminates upon the granting of a petition for recognition,

unless it is extended thereafter by order of the court.® Section 1519(a)(1)

2 A U.S. bankruptcy case may be filed under chapter 7, chapter 9, chapter 11, chapter 12, chapter 13
or chapter 15. Chapters 1, 3 and 5 have general provisions that are typically applicable to cases under
any chapter. The remaining chapter numbers are unused.

# There may be a foreign stay, nonetheless, that applies worldwide and is effective in the United
States. See, e.g., In re Artimm, 278 B.R. 832 (Bankr. C.D. Cal. 2002) (recognizing that the Italian
automatic stay applied to the debtor's assets in the United States in consequence of its filing a
bankruptcy case in Rome, ltaly. Such a stay would apply to the U.S. assets in a chapter 15 case, both
before and after the issuance of a recognition order. However, none of the parties before the court has
claimed that the Pro-Fit assets in the United States are subject to an automatic stay that is in force in
the Leeds cases.

* See § 1519(a)(3).
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specifically provides that such relief may include relief “staying execution against the

debtor's assets.”

a. Application of § 1519(e)

Libra raises the question of whether the joint administrators have properly
followed the procedural requirements to bring before the court the imposition of the
§ 362 stay. It contends that such an order must comply with § 1519(e) which states:
“The standards, procedures, and limitations applicable to an injunction shall apply to

relief under this section.”
iii. Injunction — Standards, Procedures & Limitations

Rule 7001 imposes specific procedures for obtaining an injunction.’’
A proceeding to obtain an injunction must comply with the adversary proceeding
provisions of Part VII: the applicant must file a complaint under Federal Rule of
Bankruptcy Procedure 7001, naming the parties against whom injunctive relief is
sought, that complies with the federal pleading requirements.

The standards for obtaining a preliminary injunction are substantial. Under
Ninth Circuit law, a party seeking a preliminary injunction (usually the plaintiff) must
demonstrate: either: (1) a likelihood of success on the merits and the possibility of
irreparable injury; or (2) that serious questions going to the merits were raised and

the balance of hardships tips sharply in its favor.? A preliminary injunction is most

' Rule 7001 provides in relevant part: An adversary proceeding is governed by the rules of this Part
VIl. The following are adversary proceedings: . . . (7) a proceeding to obtain an injunction or other
equitable relief . .. ."

% See, e.g., E. & J. Gallo Winery v. Andina Licores S.A., 446 F.3d 984, 990 (9" Cir. 2006).
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